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09  flVATB  BBPOBIB  FROM  WHICH  GA8E8  HATB  BSKET  SHLBGFTSD 

FOB  THB  AHEBIOAN  BEPOBTB. 


TIm  TobmiM  of  State  Baports  are  in  parentheni^  and  tha  Tohunaa  of 
Amariean  Beporta  in  heavy  letter. 

Alabama  (44)  4;  (45)  «;  (46)  7;  (47)  11;  (48)  17,  (48,  50)  80. 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18. 

Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19. 

California  (39)  2;    (40)  6;    (41,  42)  10;   (43,  44,  45^  46)  18;    (47,48)  17; 

(49,  50)  18. 
Colorado  (1)  8. 

Connecticut  (36)  4;  (37,  38)  8;  (39)  18;  (40)  18;  (41,  43)  18. 
Florida  a3)  7;  (14)14. 

Georgia  (40)  2;  (41,  42)  5;  (43,  44)  8;  (46,  46)  12;  (47,  48,  49,  50)  18. 
Grattan  (Ya.)  (20)  8;  (21)  8;  (22)  12 ;  (23)  14;  (34,  25)  18.  ' 
Heiakell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  6)  18;  (6.  7)  18. 
Houston  (Del)  (3)  11 ;  (4)  15. 
Illinois  (51)  2;    (52)4;    (53,54)5;    (55,56)8;    (57,58)11;    (59,60,61. 

62,  63)  14;  (64,  65,  66,  67)  16;  (68,  69)  18 ;  (75,  76,  77,  78)  20.* 
Indiana  (32)  2;    (33)  5;    (34)  7 ;    (35)  8;    (36,  Z7,  38)  lOr   (39,  40,  41,  42, 

43)  18;  (44,  45,  46)  15;  (47,  48)  17;  (49,  50,  51)  18. 
Iowa  (27)  1;  (28,  29)  4;  (30)  8;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

88,89)18;  (40,41,42)20. 
Kansas  (5,  6)  7;  (7,  8,  9)  12;  (10,  11,  12)  15;  (13,  14)  18. 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18. 
Maine  (57)  2;   (58)4;  (59)8;   (60)11;    (61)14;    (62)16;    (68,64)18; 

(65)  20. 
Maryland  (31)  1;  (32,  33)  8;   (34,  35)  8;  (36,  37)  11;   (38,  39,  40)  17;  (41, 

42,  43)  20. 
Maasachnsetts  (100)  1 ;   (101,102)8;   a03)4;   (104)6;   (105)7;   (106)8, 

(107)  8;  (108)  11;  (109)  12;  (110)  14;  (HI,  115)  15;  (112,  116)  17, 

(118)  18;  (114,  117, 118)  18;  (119)  20. 
Miohigan  (19)  2;   (20,  21)  4;  (22)  7;   (23,  24)  8;  (25,  26)  12;  (27,  28)  18; 

(29,  80,  81)  18 ;  (32,  33)  20. 

*  The  biatuB  Id  the  Illinois  Reports  arises  from  the  faot  that  the  Tolames  between 
ths  Wth  end  tbe  75th  bavs  not  yet  been  published. 


iT  SCHEDULE  OF  STATE  EEPOETS. 

Miniiesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18. 

Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19. 

Missouri  (46)  2 ;    (47)4;   (48,49)8;   (50,51)11;   (52,53,54)14;  (65,56; 

57,  68)  17. 
Nebraska  (3,  4)  19. 
Nevada  (6)  8;  (7)8;  (9)16. 
New  Hampshire  (48)  2 ;    (49)6;   (50)9;    (51)  12 ;  (52)  18 ;    (53)16,    :54. 

55)  20. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (87)  18;  (38)  20. 
New  York  (41,  42)  1 ;  (43)  8;    (44)  4;   (45)  6;   (46,  47)  7 ;  (48)  8;  (49,  50. 

51)10;    (52)11;   (53,54)18;    (55)14;   (56,57)15;   (58,59)17; 

(60,  61)  19 ;  (62,  63)  20. 
North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17. 
Ohio  (19)  2;  (20)  5;  (21)  8;    (22)  10;  (23)  18;  (24)  15;  (25)  18;  (26)  20. 
Oregon  (3)  8;  (4)18;  (5)20. 
Pennsylvania  (62)  1 ;    (63,64,65)8;    (66,67)5;    (68.69)8;    (70,71)10; 

(72,  73)  18;  (74,  75)  15;  (76,  77)  18. 
Rhode  Island  (8)  5 ;  (9)  11 ;  (10)  14. 
South  Carolina  (1  N.  S.)  7;  (2,  3,  4)  16. 

Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  19. 
Vermont  (42)  1;  (43)  5;  (44)  8;  (45)  12;  (46)  14;  (47)  19. 
West  Virginia  (4)  6;  (5)  18;  (6)  20. 
Wisconsin  (24)  1;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11;   (32,  38)  U; 

(34,  35,  36)  17;  (37)  19;  (38,  39)  20. 
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ROBERT  G.  BRIOENELL.  t 


FINKNET  H.  WALKER,  Chut  Jotrm  | 
JOHN  M.  SCOTT,  Chut  Jutnoi.  | 
SIDNET  BREESE, 
WILLIAM  K  MoALLISTER^ 
JOHN  SGHOLFIELD, 
JOHN  M,  SCOTT, 
BENJAMIN  R.  SHELDON, 
ALFRED  M.  CRAIGh. 


JAMES  Q.  DAY,  Cmir  Jurica  T 
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WILLIAM  H.  SEEYERS. 


JOHN  APPLETON,  LL.  D.,  Omo  Juiim 
CHARLES  W.  WALTON, 
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WILLIAM  0.  BARROWS, 
CHARLES  DANFORTH, 
WILLIAM  WIRT  YIROIN, 
JOHN  A.  PETERS, 
ARTEMAS  LIBBEY. 


June,  1818.  t  Chief  JuatlM  after  June,  1811. 

t  Appointed  to  in  moanay  caueed  by  reeiffnatlon  of  Peek,  0.  J. 

•  Chief  Juetloe  till  Jane  Term,  1818.   I  Chief  Justice  from  June  Tenii«  1818. 

^  Hon.  Oheeter  0.  Cole  was  Chief  Justice  from  Jan.  1, 1870»  to  Jan.  18,  inf-r* 
tten  of  the  time  oov«red  by  thisTolume.  He  then  reelffned,  and  Hon.  Wm«  B. 
appointed  for  the  unexpired  term,  which  ended  Dea  81, 1818. 
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RICHARD  HENRY  ALVET, 
OLIVER  MILLER, 
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GEORGE  BBENT. 


HORACE  GRAY,  Chibt  Jusnoi. 
JOHN  WELLS/ 
JAMES  D.  COLT, 
8ETH  AMES, 
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THOMAS  M.  COOLEY,  Cmir  Jusnoa  { 
JAMES  V.  CAMPBELL, 
ISAAC  MARSTON, 
BENJAMIN  F.  GRAVES.  | 


JONATHAN  EVERETT  SARGENT,  Osnr  Ji 
WILLIAM  LAWRENCE  FOSTER^ 
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CHARLES  DOS, 
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JEREMIAH  SMITH,  | 
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EDMUND  LAMBERT  CUSHING,  Cmv  Jusnoi.  ** 
WILLIAM  SPENCER  LADD, 
ISAAC  WILLIAM  SMITH, 

*  Died  November  S8, 187S.  |  Cbi«r  JusUm  prior  to  Janiuqr  !#  UftL 

t  Appointed  Deoomber  81, 1875.  I  Bettgned  January  18, 1874. 

t  "From  Janoary  1*  "Uflt,  Y  Appointed  vice  Smith,  raaUiMd. 

**  In  1874  the  leflalature  of  New  HampBblre  aboUahed  the  Supreme  Judicial  Ooun 
and  establlahed  In  Ita  etead  the  Superior  Court,  which  was  composed  of  three  Judcec 
and  each  judce  who  tat  in  a  case  at  a  law  term  was  required  '^  to  dellTer  his  separate 
opinion,  stating  the  grounds  thereof,  briefly.**  The  deolsiona  of  the  Superior  •ouri 
hegan  with  the  Deoember  Term,  1874.  In  case  a  Judge  of  the  Superior  Court  was  dl^ 
(lualifled  to  sit  In  a  case,  proTlsion  waa  made  for  oalllng  In  a  ciroult  Judge. 
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t  Ttom  September,  1874b 
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Chipman  t.  Tuckbb. 

(88  Wis.  43L) 

MegaUMe  ImirvmnU^  delivery  -^right  of  bonajide  AoMar. 

A  pranlvoxy  note  and  a  mortgage  seenring  itwere  placed  in  thehandi  of  IL  tobedettr* 
and  lo  the  payee  upon  the  happening  of  a  certain  event,  and  R.,  wttboot  antfaottlj, 
deliyered  them  to  the  payee  without  waiting  for  such  event  SM,  that  the  maker 
was  not  liable  on  them  even  to  a  bonajide  holder  for  value. 

A  CTION  to  foreclose  a  mortgage  executed  by  the  defendant  Beaben 
^  Tacker  and  wife  on  June  25,  1857,  to  secure  a  promissory  note, 
imder  seal,  of  said  Tucker  to  the  Bipon  and  Wolf  River  Bulroad  Com- 
pany for  $1,000,  bearing  same  date  and  payable  in  ten  years  from  Janu* 
ary,  1857. 

Defense  that  there  never  had  been  a  valid  delivery  ol  the  note  or 
mortgage.    The  facts  are  sufficiently  stated  in  the  opinion* 

The  defendants  had  judgment  dismissing  the  oomplaints  and  the  plain- 
tii!  appealed* 

Felker  4r  Weiibrod^  for  appellant,  argued  that  the  note  was  given  with 
the  intention  that  it  should  be  thrown  upon  the  market  to  raise  money 
upon,  and  to  pass  from  hand  to  hand  by  delivery,  and  was  in  every  sense 
oommerdal  paper  (Clark  v.  JanesvUhj  10  Wis.  186, 188 ;  BmhneU  v.  Be- 
hit,  id.  195  ;  Knox  06.  v.  AspinwaU,  21  How.  [U.  S.]  539  ;  2  Hill,  177 ; 
1  Stockt  Ch.  667-9 ;  GelfxJee  v.  DubaqWy  1  WalL  176-206 ;  id.  83 ;  2 
id.  283 ;  BUxke  v.  Supervisors,  61  Barb.  149  ;  Edwards  on  Bills,  61,  and 
cases  there  cited) ;  that,  as  the  uncontradicted  evidence  shows  that  plain- 
^  took  the  note  and  mortgage  in  payment  of  a  debt^  he  was  a  holder 
for  value  (23  Wis.  21 ;  25  id.  144)  ;  and  that  the  note  was  properly  in- 
dorsed. Orothy  v.  Bouby  16  Wis.  616 ;  Btmge  v.  FJini,  25  id.  544. 
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Oabe  Boueky  for  respondent,  to  the  point  that  the  note,  even  in  the 
hands  of  a  honajide  holder,  was  invalid,  because,  never  having  been  d^ 
livered  by  the  maker,  it  had  no  legal  inception,  cited  Andrews  v.  Tha^^ 
80  Wis.  228 ;  WaUcer  v.  Ebert,  29  id.  194 ;  S.  C,  9  Am.  Bep.  548 ; 
KeUogg  v.  Steiner,  id.  626 ;  TUher  v.  Beehoiik,  80  id.  55 ;  EverU  t. 
Agne$j  4  id.  848  ;  Wait  v.  Pomeraify  20  Mich.  425  ;  S.  C,  4  Am.  Rep. 
.  895 ;  Burton  v.  HuniingUm,  21  id.  415 ;  S.  C,  4  Am.  Bep.  497 ;  Whit- 
ney V.  Snyder^  2  Lans.  477 ;  Ohapman  v.  Roie^  44  How.  Pr.  864 ; 
Puffer  V.  SmUh,  57  111.  527 ;  Ta^  v.  AtekUim,  54  id.  196 ;  S.  C,  5 
Am.  Rep.  118;  Putnam  v.  SuOivany  4  Mass.  45;  Nance  v.  Xar^,  5 
Ala.  870 ;  Edwards  on  Bills,  828,  452,  et  $eq. ;  (Jlark  v.  Sieem,  22  N. 
Y.  812 ;  BamOtan  v.  Vaughi,  84  N.  J.  Law  (5  Yroom),  187 ;  Munn  v. 
7%e  Commiseian  Oo.y  15  Johns.  55  ;  Powell  v.  Waters^  8  Cow.  669.  He 
also  contended,  upon  the  evidence,  that  the  Cirooit  Conrt  properly  found 
the  plaintiff  not  to  be  a  honajide  holder. 

CoLB,  J.  The  undisputed  evidence  shows  that  the  defendant  executed 
the  note  and  mortgage  in  suit,  and  placed  them  in  the  hands  of  Freeman 
M.  Rowley,  under  an  arrangement,  or  with  the  express  understandings 
that  there  was  to  be  subsequently  a  meeting  of  the  mortgagors,  who 
might  execute,  or  had  executed,  mortgages  running  to  the  railway 
company,  at  which  meeting  such  mortgagors  were  to  consider  and  deter- 
mine whether  or  not  they  would  deliver  their  respective  obligations  to  the 
company  in  exchange  for  stock ;  but  in  no  event  were  these  securities  to 
be  delivered  until  this  meeting  was  held  and  determination  had.  Freeman 
M.  Bowley  was  not  authorized  to  do  any  thing  whatever  with  these 
securities,  they  being  held  by  him  as  a  mere  custodian  or  depositary  for 
safe-keepmg.  Bowley  was  at  this  time  an  indifferent  person,  though  it 
appears  that  he  was  soon  thereafter  chosen  a  director  of  the  company  ; 
and  he  was  selected  by  all  parties  concerned  in  the  arrangement  as  a 
suitable  depositary  of  these  securities  until  it  was  decided  whether  they 
should  be  delivered.  It  further  appears  that  the  mortgagors  never  had 
any  meeting  to  determine  the  question  of  delivery,  and  that  the  defendant 
never,  in  fact,  either  himself  delivered,  or  authorised  Bowley  to  deliver, 
the  note  and  mortgage  to  the  company,  but  that  they  were  deUvered  with- 
out his  consent,  knowledge  or  authority.  These  are  undisputed  facts  in 
the  case.  The  mortgage  and  note  never  having  been  delivered  by  the 
defendant,  but  having  been  surreptitiously  put  in  drculation  without  his 
knowledge  or  consent,  the  single  question  is  presented,  whether  they  ever 
had  any  valid  existence.  The  court  below  held  that  they  were  not  valid 
obligations ;  and  in  this  view  we  fully  ooncor. 
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There  is  no  claim  or  pretense  that  the  defendant  was  gailtj  of  anj 
Qtgligence  or  want  of  diligence  in  depositing  these  securities  with  Rowlej 
fiir  safe-keeping.  It  appears  that  Rowley  was  an  old  resident  of  the 
place,  and  one  of  the  leading  merchants  in  business  there  at  the  time. 
He  stood  wholly  indifferent  between  the  company  and  the  makers  of  tliese 
F'Mnirities ;  and  it  would  be  unreasonable  to  impute  negligence  to  the  de* 
feodant  because  he  did  not  suspect  the  fidelity  or  integrity  of  such  a  man, 
ind  deal  with  him  as  though  he  were  already  proven  to  be  a  knave.  The 
question  of  negligence,  therefore,  being  wholly  out  of  the  case,  the  further 
inquiry  arises,  whether,  upon  the  undoubted  facts,  the  note  and  mortgage 
ewer  had  a  legal  existence  or  became  valid  obligations. 

The  doctrine  is  elementary,  that  delivery  is  an  essential  part  or  step  in 
the  making  and  execution  of  such  instruments.  In  IXsher  v.  Beckwiih^ 
30  Wis.  56 ;  S.  C,  11  Am.  Rep.  546,  it  is  said:  '-"  It  is  essendal  to  the 
validity  of  a  deed  that  it  should  be  delivered,  and  such  delivery,  to  be 
valid,  must  be  voluntary,  that  is,  made  with  the  assent  and  in  pursuance 
of  the  intention  on  the  part  of  the  grantor  to  deliver  it ;  and  if  not  so 
delivere  I,  it  conveys  no  title.  A  deed  purloined  or  stolen  from  the 
grantor,  or  the  possession  of  which  was  fraudulently  or  wrongfully 
obtained  from  him  without  his  knowledge,  consent  or  acquiescence,  is  no 
more  effectual  to  pass  title  to  the  supposed  grantee,  than  if  it  were  a-  total 
forgery,  and  an  instrument  of  the  latter  kind  had  been  spread  upon  the 
record.  The  only  question  which  can  ever  arise  to  defeat  the  title  of  the 
supposed  grantor,  in  such  cases,  is,  whether  he  was  guilty  of  any  negli- 
gence in  having  made,  signed  and  acknowledged  the  instrument,  and  in 
suffenng  it  to  be  kept  or  deposited  in  some  place  where  he  knew  the  party 
named  as  grantee  might,  if  so  disposed,  readily  and  without  trouble  obtain 
such  wrongful  possession  of  it,  and  so  be  enabled  to  deceive  and  defraud 
inaooent  third  persons.''  The  same  rule  is  recognized  in  Arubrews  v. 
7%4^fer^  30  Wis.  228,  though  the  question  of  delivery  was  not  the  real 
point  of  the  decision  in  the  latter  case.  But  that  delivery  is  essential  to 
the  validity  of  a  deed  or  mortgage  is  doubtless  a  doctrine  so  familiar  and 
elementary  m  to  dispense  with  the  necessity  of  any  reference  to  authority 
in  its  support.  There  having  been  no  delivery  of  the  note  and  mortgage, 
they  never  had  a  legal  existence,  or  were  never  fully  executed. 

It  is  claimed,  however,  that,  under  the  decision  in  this  State,  these 
•ecurities  stand  upon  the  ground  of  commercial  or  negotiable  paper,  and 
that  all  the  rules  and  usages  in  regard  to  such  paper  apply  to  them ;  and 
the  plaintiff,  being  a  bonajids  holder  for  value,  must  be  protected. 
Whether  the  plaintiff  is  an  innocent  holder  for  value  is  a  question  of 
some  doubt  upon  the  evidence ;  but  we  do  not  choose  to  consider  it,  nor 
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«hall  we  place  our  deoUioD  upon  the  ground  that  he  is  not  to  be  regarded 
in  that  light.     The  note  or  instrument  accompanying  the  mortgage  waa 
under  seal,  payable  to  the  order  of  the  railroad  company ;  and  it  and  the 
mortgage  were  transferred  by  the  bond  of  the  company  attached  theroto, 
as  in  Grothy  v.  Roub^  16  Wis.  616.     Assuming  that  the  securities  po8;>e8a 
all  the  essential  qualities  of  commercial  paper,  does  this  view  aid  the 
plaintiff  ?   ''  As  a  general  rule,  a  negotiable  promissory  note,  like  other 
written  contracts,  has  no  legal  inception  or  valid  existence  as  such,  until 
it  has  been  delivered  in  accordance  with  the  purpose  and  intent  of  the 
parties."     Bursony,  Huntington^  21  Mich.  416,  431,  432  ;  S.  C,  4  Am. 
Rep.  497.     In  this  case  will  be  found  an  able  and  quite  discriminating 
examination  and  discussion  of  the  authorities  bearing  upon  this  question  ; 
and  the  conclusion  reached  by  the  court  accords  with  sound  principle. 
It  is,  that  delivery  of  a  promissory  note  by  the  maker  is  necessary  to  a 
valid  inception  of  the  contract,  and  that,  until  there  is  a  delivery,  the 
note  has  no  vitality,  and  the  rules  of  commercial  paper  have  no  applica- 
tion to  it.     And  such,  in  substance,  was  the  language  of  this  court  in 
JToZfccr  V.  J^dcr^,  29  Wis.   194;  S.  C,  9  Am.  Rep.  548,  \3lu^  KeUogg  y. 
Steiner,  id.  626,  when  considering  the  question  as  to  the  validity  of  « 
note  to  which  the  maker's  signature  has  been  procured  through  fraud,  or 
where  it  was  alleged  that  the  paper  was  a  forgery.     *^  The  inquiry  in  such 
cases,"  says  Chief  Justice  Dixon,  <<  goes  back  of  all  questions  of  negotia- 
bility,  or  of  the  transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity  and  without  notice.     It  challenges  the  origin  or  existence 
of  the  paper  itself ;  and  the  proposition  is,  to  show  that  it  is  not  in  law 
or  in  fact  what  it  purports  to  be,  namely,  the  promissory  note  of  the  sup- 
posed  maker.     For  the   purpose  of  setting  on  foot  or  pursuing  this 
inquiry,  it  is  immaterial  that  the  supposed  instrument  is  negotiable  in 
form,  or  that  it  may  have  passed  to  the  hands  of  a  honajide  holder  for 
value.     Negotiability  in  such   cases   presupposes   the  existence  of  the 
instrument  as  havmg  been  made  by  the  party  whose  name  is  subscribed  ; 
for  until  it  has.  been  so  made  and  has  such  actual  legal  existence,  it 
is  absurd  to  talk  about  a  negotiation,  or  transfer,  or  hona  fide  holder  ot 
it,  within  the  meaning  of  the  law  merchant."     Walker  y»  Hbert^  p.  197. 
These  remarks  are  strictly  applicable  to  the  peculiar  circumstances  of  thi^ 
case.     The  defendant  is  sought  to  be  held  responsible  on  a  contract 
which  he  never  executed.     True,  he  signed  these  papers  ;  but  he  did  not 
deliver  them.     He  kept  control  of  the  securities  as  fully  as  though  he  hail 
retained  manual  possession  of  them.     The  witness  W.  B.  Felker,  who 
acted  as  agent  of  the  company  In  the  transaction  of  the  business,  testified 
that,  '^  if  sufficient  funds  were  not  raised  by  means  of  these  mortgages. 
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and  the  oompany  oonld  provide  means  otherwise  to  secure  the  completioD 
of  the  road  to  Wiuneconoe,  the  mortgagors  still  had  their  option  whether 
thej  would  deliver  their  mortgages  to  the  oompaoj  and  take  stock 
therefor,  or  whether  they  would  retain  them."  The  instruments  never 
became  operative  by  delivery,  any  more  than  though  they  had  been  stolen 
from  the  possession  of  the  defendant  and  put  in  circulation.  And  to  say 
that  the  rules  and  principles  of  law  in  regard  to  negotiable  paper  prednde 
the  defendant  from  showing  that  the  Instruments  were  never  delivered 
and  consequently  never  had  any  legal  existence,  is,  as  it  seems  to  us,  to 
extend  those  rules  and  principles  beyond  their  just  application.  Bona 
fide  holders  of  oonmiercial  paper  should  be  protected  in  all  proper  cases, 
but  they  are  not  the  only  parties  who  have  rights  which  the  courts  are 
bound  to  respect. 

Nor  does  the  principle  apply,  that  when  one  of  two  innocent  persons 
most  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it.  Rowley  had  no  legal  power  or  right 
to  part  with  these  securities  by  delivering  them  to  the  company.  If  he 
had  purloined  them  from  the  possession  of  the  defendant,  and  delivered 
them,  the  plaintiff's  title  would  have  been  as  good  to  them  as  it  is  now. 
For  the  instruments  were  never  delivered,  and  were  not  intended  to  be 
delivered  until  further  action  had  been  taken,  and  remained  wholly  within 
the  control  of  the  defendant.  See  T%omas  v.  WcUMns,  16  Wis.  550. 
Bat  this  whole  field  of  discussion  is  so  thoroughly  gone  over  in  Burson  v. 
HwntifkgUm^  Walker  v.  Ehert,  Kellogg  v.  Stetner,  and  cases  there  referred 
to,  that  it  is  deemed  unnecessary  to  make  further  remarks.  See  Puffer 
V.  Smith,  57  111.  527 ;  Butler  v.  Cams,  37  Wis,  61. 

There  having  been  no  delivery  of  the  note  and  mortgage,  we  think  the 
court  below  was  right  in  holding  that  they  were  not  valid  obligations 
against  the  defendant. 

Bjf  the  Court.  —  The  judgment  of  the  Circuit  Court  is  affirmed. 

Note.— The  same  rule  was  appUed  to  similar  facts  In  BoherU  v.  MeOrath,  88  Wla  0^ 
■ad  JfoberffT.  Wood,  id.  aa 
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MbIBUS  ▼.  DODOX. 

(88  Wis.  90a) 

Aniwiak^lmbUiijf  of  owner  Jbr  acU  offerociom  dog^^damagoO'^mfidmn  of 

defendant**  pecuniary  cireunuUuieeo, 

Defendant  left  his  dog  anaecared  in  his  sleigh  in  a  Tillage  street,  knowing  tliat  the  do^r 
was  ferocious  and  aocostomed  to  bite  people*,  and  that  on  one  occasion  when  so  left 
he  had  attacked  a  passer-by.  The  plaintiff,  a  child  of  seven  yean,  came  to  the  dei^ 
and  meddled  with  the  whip,  whereupon  the  dog  threw  him  down  and  bit  him.  ffeld^ 
(1)  that  the  defendant  was  liable  ;  (2)  that  if  the  jury  should  find  that  the  defendant 
was  guilty  of  gross  and  criminal  negligence  they  might  give  exemplary  ^^tt^^flgf^^ 
and  (3)  that  evidence  of  the  defendant's  pecuniary  drcumstauoes  was  proper. 

ACTION  to  recover  damages  for  injuries  occasioned  to  the  plaintifE 
by  the  defendant's  dog.  The  plaintifE,  a  boy  seven  years  old,  al- 
leged that  he  was  attacked  and  bitten  by  the  defendant's  dog,  at  the 
village  of  Waterloo,  on  the  7th  of  February,  1874 ;  that  the  defendant, 
well  knowing  that  the  dog  was  of  a  ferocious  disposition  and  accustomed 
to  bite  people,  suffered  him  to  go  at  large  without  being  properly  secured 
or  guarded,  and  that  while  so  negligently  at  large  he  bit  the  plaintiff. 
Defense,  a  general  denial  and  averment  that  the  plaintiff  was  trespassing 
upon  defendant's  property  when  the  injury  occurred.  From  the  evi* 
dence  it  appeared  that  at  the  time  of  the  injury  the  plaintiff  had  left  the 
dog  in  his  sleigh  in  the  street  of  Waterloo,  near  the  sidewalk;  ;hat 
plaintiff  in  passing  along  the  sidewalk  seized  the  end  of  defendant's 
whip  which  projected  from  the  sleigh,  whereupon  the  dog  sprang  upon 
him,  threw  him  down  and  bit  him.  The  evidence,  though  conflicting, 
tended  to  show  that  the  defendant  knew  that  the  dog  was  ferocious  and 
accustomed  to  bite  people,  and  that  at  least  once  before  when  left  to 
guard  a  team  standing  in  a  village  street  he  had,  without  cause  or  prov«* 
ocation,  attacked  a  passer-by. 

The  plaintiff  was  permitted  to  introduce  evidence  of  defendant's 
pecuniary  circumstances. 

The  jury  were  instructed  that  the  recovery  in  this  case  could  only  be 
**'  for  the  pain  and  suffering  which  the  child  had  endured ;  *'  and  not  for 
loss  of  his  tune,  damage  to  his  clothing,  or  expense  of  medical  attend- 
ance ;  that,  as  the  facts  that  the  dog  was  the  property  of  the  defendanti 
and  that  he  bit  the  plaintiff,  were  not  contested,  the  main  question  for 
them  was,  whether  defendant  knew  at  the  time  that  the  dog  had  bitten 
other  persons  ;  that  if  he  knew  that  fact,  his  allowing  the  dog  to  run  at 
large,  unmuzzled,  and  not  taken  care  of  in  any  such  way  as  U>  seoiirs 
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others  from  being  bitten*  was  negligence,  such  as  would  entitle  plaintiff 
lo  nKX>ver :  that  if  the  jnry  should  find  ''  that  this  little  lad,  hardly  old 
enough  to  know  whether  it  would  be  wrong  to  meddle  with  the  sleigh, 
did  meddle  with  it,  by  taking  out  a  whip  or  doing  any  thing  of  that  sort, 
.t  would  be  no  defense  whatever  to  this  action ;  '*  that  if  they  found  for 
the  plaintiff,  they  should  assess  his  damages  at  such  sum  as  they  should 
deem  reasonable  under  all  the  circumstances  of  this  case,  and  might 
also  include  exemplary  damages  if  they  found  that  defendant,  in  allow- 
ing his  dog  to  run  at  large  without  muzzling,  was  guilty  of  gross  and 
criminal  negligence  —  such  as  evinced  on  his  part  a  wanton  disregard  of 
the  safety  of  others. 

Verdict  for  plaintiff,  awarding  him  $250  damages.  A  motion  for  a  new 
trial,  on  the  grounds  of  error  in  the  instructions,' insufficiency  of  evidence, 
and  excessive  damages*  was  denied ;  and  defendant  appealed  from  a 
judgment  on  the  verdict. 

&  M,  Oone  and  Z>.  /^,  for  appellant.  1.  The  charge  of  the  court  was 
to  the  effect  that  a  boy  seven  years  old  cannot  be  guilty  of  wrong,  or  be 
in  fault,  so  as  to  defeat  or  in  any  way  affect  the  recovery  in  an  action  for 
injury  brought  on  himself  by  his  own  willful  trespass,  wrong  or  reckless 
mischief.  This  was  clearly  error.  L^nch  v.  Smithy  104  Mass.  52;  Mtmn 
V.  Reed^  4  Allen,  431 ;  Wright  v.  R.  R,  Co.,  id.  283  ;  Ifoliy  v.  Boston  Chu- 
Sffhi  Co.,  8  Gray,  123 ;  R.  R.  Co.  v.  StotU,  17  Wall.  657 ;  Shearm.  &  Bedf. 
on  Neg.,  §  49  and  note,  and  cases  there  cited ;  Achtenhagen  v.  WaCertawnj 
18  Wis.  331 ;  Huehdng  v.  Engri,  17  id.  230 ;  R.  R.  Co.  v.  Giadmon,  15 
Wall.  401.  2.  Thb  was  not  a  case  for  exemplary  damages.  The  watch  dog 
was  legitimately  used  to  prevent  theft.  The  plaintiff  was  bitten  because  he 
was  a  trespasser.  Defendant  had  a  right  to  expect  from  him  and  from  all 
others  such  care  as  they  were  capable  of.  His  motive  was  praiseworthy. 
A  muzzled  dog  would  be  a  poor  protection  against  adroit  thieves.  There 
was  no  evidence  to  show  *'  gross  and  crimimU  negligence  ''  on  defendant's 
part — such  negligence  as  evinced  a  wanton  disregard  ol  the  safety  of 
others.     Rogen  v.  Eenrg,  32  Wis.  327. 

Harlow  Peage^  for  respondent. 

Cole,  J.  The  counsel  for  the  defendant  relies  upon  three  exceptions, 
wVich  were  taken  on  the  trial,  to  show  error  on  Uie  part  of  the  court 
below  in  its  rulings.  And  first,  it  is  insisted  that  there  was  error  m  thai 
portion  of  the  charge  in  regard  to  contributory  negligence  by  the  child. 
Upon  that  question  the  court  gave  substantially  this  instruction :  that  if  the 
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jury  should  find  from  the  testimony  that  the  lad  was  meddling  with  the 
sleigh  of  the  defendant  where  the  dog  was  at  the  time,  it  would  not  be  a 
defense,  because  the  negligence  of  the  defendant's  act  consisted  in  allow* 
iug  the  animal  to  ruu  at  large  unmuzzled,  knowing  that  the  dog  h&d  been 
accustomed  to  bite  other  individuals,  if  that  was  a  fact,  and  he  did  know 
it.  And  the  jury  were  told  that  if  they  were  satisfied  that  the  little  lad 
—  haidly  old  enough  to  know  whether  it  would  be  wrong  to  meddle  with 
the  sleigh  —  did  meddle  with  it,  and  if  the  lad  meddled  with  it  by  taking 
out  a  whip,  or  doing  any  thing  of  that  sort,  it  would  be  no  defense  to  the 
action. 

The  counsel  claims  that  if  the  boy  was  committing  an  act  of  trespass 
upon  the  defendant's  sleigh,  which  was  being  guarded  by  the  dog,  as  by 
meddling  with  a  whip  lying  in  the  sleigh,  or  was  interfering  with  the 
property  in  any  way,  this  would  protect  the  defendant  from  liability, 
even  though  he  knew  the  dog  was  accustomed  to  bite  persons.  For,  he 
says,  it  was  the  duty  of  the  child  to  keep  away  from  the  sleigh,  and  not 
expose  himself  to  be  bitten  by  a  fierce  dog  guarding  it. 

We  are  quite  unable  to  adopt  this  view  as  to  the  measure  of  liability 
which  the  law  imposes  upon  the  defendant.  The  child  was  alone,  and, 
in  view  of  his  age  and  situation,  could  not  reasonably  be  expected  to  ex- 
ercise that  degree  of  care  and  vigilance  which  an  adult  would  in  the 
presence  of  such  an  animal.  If  he  did  meddle  with  the  whip,  '^  through 
his  childish  instincts  and  thoughtlessness,"  as  some  of  the  witnesses  say  he 
did,  it  was  what  might  have  been  anticipated  under  the  circumstances. 
There  is  quite  a  conflict  in  the  testimony,  whether  there  was  any  such 
whip  in  or  about  the  sleigh  ;  and  also,  as  to  whether  the  dog  was  in  the 
sleigh  at  the  time,  or  sitting  on  the  ground  by  it,  when  be  attacked  the 
boy.  The  instruction,  of  course,  assumes  that  the  jury  might  find  there 
was  such  a  whip  in  the  sleigh  where  the  dog  was  at  the  time,  and  that  the 
boy  did  meddle  with  it ;  and  yet  the  ruling  of  the  court  is  that  this  did 
not  excuse  the  defendant,  and  that  he  was  responsible  for  the  injury  done 
by  his  dog,  if  he  knew  it  was  accustomed  to  bite  persons.  It  seems  to  qb 
that  the  ruling  of  the  court  was  correct,  and  that  it  was  great  negligence 
in  the  defendant  to  leave  his  dog,  which  was  a  dangerous  animal,  in  that 
place,  where  it  was  extremely  probable  he  would  do  some  harm.  We 
think  that  when  the  owner  has  knowledge  of  the  ferocious  disposition  of 
his  dog  —  has  notice  that  the  animal  has  left  the  sleigh  which  he  was  guard- 
ing, while  it  was  standing  in  a  public  street,  and  has  attacked  persons 
passing  along  the  highway  (as  it  appeared  this  dog  had  done  at  least  on 
one  occasion,  but  a  few  weeks  before,  in  the  village  of  Columbus,  as  the 
defendant  knew  or  should  have  known),  —  then  it  is  the  duty  of  the  owner 
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to  keep  the  dog  under  safe  restraint  at  home ;  or,  if  he  takes  him  abroad 
with  him  for  the  protection  of  his  property,  he  most  see  to  it  that  the  ani* 
mal  is  so  muzzled  or  secured  that  he  cannot  bite  and  injure  children  and 
persons  passing  along  the  street,  or  resorting  to  the  wagon  or  sleigh  where 
the  dog  may  be,  for  amusement  and  play.  This  obligation  or  duty  the 
law  imposes  upon  the  owner  of  every  dangerous  animal ;  and  many  cases 
of  the  highest  authority  hold  the  owner  to  a  stricter  responsibility.  We 
are  not,  however,  called  upon  to  go  beyond  the  facts  of  this  case.  Here 
the  dog  was  left  unsecured  and  unmuzzled,  in  the  sleigh,  which  was  stand- 
ing  near  the  sidewalk  in  the  village.  It  was  where  children  naturally 
would  be  passing  and  playing.  The  defendant  should  have  anticipated 
the  danger  when  he  left  the  dog  there,  and  have  taken  some  precautions 
u>  guard  against  it.  It  is  no  sufficient  answer  to  say  that  the  dog  was  left 
in  that  situation  for  the  protection  of  the  sleigh,  and  that  if  the  child  had 
exercised  care  and  watchfulness,  and  kept  at  a  distance  from  the  sleigh 
he  would  not  have  been  injured.  It  is  idle  to  daim  that  the  defendant* 
had  the  right,  for  the  protection  of  his  property,  to  leave  a  fierce  dog 
guarding  it  in  a  public  street,  unsecured.  And  surely  this  child  did 
not  forfeit  all  claims  to  protection  because  he  attempted  to  pull  a  stick 
from  the  sleigh,  and  did  not  carefully  keep  away  from  the  place  where 
the  dog  was.  A  man  is  not  permitted,  for  tbe  protection  of  his  property 
under  such  circumstances,  to  use  means  endangering  the  life  or  safety  of 
a  human  being.  Children  playing  in  the  street  are  entitled  to  consider- 
ation, and  certainly  are  entitled  to  protection  from  a  ferocious  dog  left  by 
the  owner  there  unmuzzled.  Nor  can  the  owner  of  such  a  dog  exempt 
himself  from  liability  in  case  of  an  injury  inflicted  on  a  child,  because  it 
appears  that  the  child  did  not  act  with  the  discretion  and  judgment  of  a 
person  of  mature  years.  Munn  v.  Reed^  4  Allen,  431-433.  In  the  case 
of  Brown  v.  Carpenter^  26  Vt.  638,  C.  J.  Redfield  uses  the  following 
language,  in  considering  the  sufficiency  of  a  plea  which  put  the  defense 
for  killing  a  dog  upon  the  ground  that  the  animal  was  hostu  communis.^  a 
common  enemy,  which  might  be  killed  by  any  one  if  found  at  large.  He 
says  :  ^  We  think  that  a  ferocious  and  overgrown  dog,  known  to  the 
owner  or  keeper  to  be  accustomed  to  bite  mankind,  is  to  be  regarded  as 
at  large,  within  the  conmion  import  of  those  terms  in  a  plea  in  bar, 
when  he  is  so  far  free  from  restraint  as  to  be  liable  to  do  mis- 
chief to  man  or  beast;  and  this  such  a  dog  is  always  liable  to 
do  when  not  physically  restruned  in  the  language  of  the  judge  in  the 
court  below.  His  being  in  the  presence  of  his  keeper  affords  no  safe 
assurance  that  his  known  propensities  will  not  prevail  over  the  restraints 
of  authority.  That  is  the  case  with  men  often,  and  always  liable  to  be 
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with  ferodous  animals,  as  is  said  by  oar  judge.  I  think  sufficient  cau- 
tion has  not  been  used  ;  one  who  keeps  a  sarage  dog  is  bound  to  so  se- 
cure it  as  to  effectually  prevent  it  doing  mischief."  And,  among  other 
authorities,  the  learned  judge  cites,  with  approval.  Smith  v.  Pelah^  2 
Strange,  1264,  where  it  was  held  that  the  master  was  liable  for  all  dam- 
age done  by  a  ferocious  dog  who  had  once  bitten  a  man,  even  though  it 
happened  by  such  person  treading  on  the  dog's  toes.  And  many  cases 
treat  a  savage  dog  as  an  outlaw  and  common  nuisance,  liable  to  be  killed 
by  any  one.  Brown  v.  OarperUery  supra;  Blaekman  v.  Simmoniy  8 
Carr.  &  P.  188 ;  Sareh  v.  Hackbum,  4  id.  297  ;  Btnchky  v.  Emerson^ 
4  Cow.  851  ;  Loomis  v.  Terry^  17  Wend.  496 ;  Putnam  v.  Payney  13 
Johns.  812.  In  LoamU  v.  Terry y  where  the  owner  was  held  liable  for 
damages  done  by  his  dog  to  the  plaintiff's  son,  who,  at  the  time  of  the 
injury,  was  committing  a  trespass  in  hunting  upon  his  grounds  on  Sun- 
day, CowEN,  J.,  makes  these  remarks  :  *^  There  can  be  no  doubt  that, 
as  agunst  a  trespasser,  a  man  may  make  any  defensive  erection,  or  keep 
any  defensive  animal  which  may  be  necessary  to  the  protection  of  his 
grounds,  provided  he  take  due  care  to  confine  himself  to  necessity.  Bat 
it  has  been  held  that  in  these  and  like  cases,  the  defendant  shall  not  be 
justified,  even  as  against  a  trespasser,  unless  he  give  notice  that  the  in- 
strument of  mischief  is  in  the  way."  p.  499.  This  same  liability  has 
been  enforced  against  a  person  keeping  any  other  mischievous  animal, 
with  knowledge  of  its  propensities,  where  it  is  held  that  he  is  bound  to 
keep  it  secure  at  his  peril.  Biaekman  v.  Simmonty  supra ;-  May  ▼• 
Burdetty  9  Q.  B.  101 ;  Jaeksan  v.  Smithsany  15  M.  &  W.  568 ;  Oakes 
V.  Spmddinyy  40  Yt.  847 ;  Pickett  v.  Orooky  20  Wis.  858 ;  PoppleweU 
V.  Piereey  10  Cush.  509.  May  v.  Burdett  was  an  action  for  an  injury 
received  from  a  monkey,  which  the  defendant  knew  to  be  accustomed 
to  bite  people.  After  verdict,  it  was  objected,  on  the  part  of  the  de* 
fendant,  that  the  declaration  was  bad  for  not  alleging  negligence  or 
some  default  of  the  defendant  in  not  properly  or  securely  keeping 
the  animal.  Lord  Dbnican,  C.  J.,  delivering  the  judgment,  said :  "  A 
great  many  cases  and  precedents  were  cited  upon  the  argument ;  and 
the  conclusion  to  be  drawn  from  them  appears  to  us  to  be,  that  the  dec- 
laration is  good  upon  the  face  of  it ;  and  that  whoever  keeps  an  animal 
accustomed  to  attack  and  bite  mankind,  with  knowledge  that  it  is  so  ac- 
customed, is  prima  facie  liable  in  an  action  on  the  case  at  the  suit  of  any 
person  attacked  and  injured  by  the  animal,  without  any  averment  of 
negligence  or  default  in  the  securing  or  taking  care  of  it.  The  gist  of 
the  action  is  the  keeping  the  animal  after  knowledge  of  its  mischievous 
propensities."     In  other  words,  the  owner  is  held  bound  so  to  secure  il 
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M  to  keep  it  from  doing  an  in jary,  cU  hU  penL  The  law  upon  this  sub- 
ject 18  80  folly  expounded  in  the  above  cases,  and  in  Oard  ▼.  Oa$Sy  5 
Man«,  Gran.  &  S.  622  (57  Eng.  C.  L),  thai  no  further  reference  to  an* 
thorities  is  deemed  necessary.  It  will  be  seen  that  the  law  made  it  the 
duty  of  the  defendant  to  use  due  and  reasonable  care  and  precaution  in 
keeping  his  dog,  knowing  its  sarage  disposition  ;  and  he  had  no  right  to 
leave  him  unsecured  in  a  public  street  where  children  were  passing 
And  the  fact  that  the  child  iu  this  case  was  meddling  with  a  whip  in  the 
sleigh  where  the  dog  was  at  the  time,  does  not  protect  the  owner  from 
liability. 

Another  portion  of  the  charge  excepted  to  was  the  direction  of  the 
court  in  respect  to  exemplary  damages.  On  this  point  the  court  in- 
structed the  jury  that  they  might  include  in  their  verdict  punitory  or 
exemplary  damages,  providing  they  were  satisfied  from  the  evidence 
that  the  defendant  had  been  guUty  of  gross  and  criminal  negligence  in 
allowing  the  dog  to  run  at  large  without  being  muzcled— 'that  is,  had 
been  guil^  of  such  negligence  as  evinced  a  wanton  disregard  of  the 
safety  of  others.  This  instruction,  as  a  proposition  of  law,  was  fully 
warranted  by  the  decision  in  PickiU  v.  Orooky  supra.  And  that  there 
was  evidence  to  which  such  an  instruction  was  fairly  applicable,  we 
think  cannot  be  denied  in  view  of  what  occurred  at  Columbus.  The 
dog  on  that  occasion  evinced  a  most  savage  disposition,  of  which  the  de* 
fendant  had  notice.  The  counsel  for  the  defendant  argues  that  it  was 
Intimate  and  proper  for  the  owner,  after  a  knowledge  of  that  occur* 
rence,  to  take  the  dog  with  him  into  a  village  to  watch  his  sleigh  and 
prevent  theft.    The  law  is  otherwise  settled. 

If  the  case  was  one  for  exemplary  damages  in  any  aspect,  there  was 
no  error  in  asking  the  witness  as  to  the  pecuniary  circumstances  of  the 
defendant. 

We  think  the  judgment  of  the  Circuit  Court  must  be  affirmed. 

By  the  OtnarL  —  It  is  so  ordered. 

Btav,  C«  J.f  took  no  part  in  the  decision  of  this  oaosa. 
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(38  Wis.  428.) 

OwmftirtiOfMrf  kM^hawken  and  peddterB-^** carrying  to  §eU"  ^polieepower, 

A  slatate  made  it  a  penal  offense  to  trayel  from  place  to  place  "  for  the  purpose  of  car* 
tying  to  sell,  or  exposing  to  sale  any  goods,  wares  and  merchandise"  without  a  IS- 
cense  as  a  broker  and  peddler.  Held^  (1)  that  the  act  was  valid;  (2)  that  the  act  was 
an  exercise  of  the  police  power  of  the  State  and  therefore  not  repugnant  to  the  re- 
quirement of  the  Constitution  that  "the  rule  of  taxation  should  be  uniform  ;"  and 
(3)  that  it  was  not  in  violation  of  the  Federal  Constitution. 

THE  plaintifE  in  error  was  prosecated  and  convicted  in  the  Municipal 
Court  of  Madison  for  a  violation  of  ch.  72,  Laws  of  1 870,  concern- 
ing hawkers  and  peddlers.  The  charge  in  the  complaint  is,  that  he  trav- 
eled from  place  to  place  in  Dane  county  '<  for  the  purpose  of  carrying 
to  8ell  and  exposing  to  sale  certain  goods,  wares  and  merchandise,  to  wit, 
sewing  machines,  without  having  obtained  a  license  as  hawker  and  ped- 
dler according  to  law,  and  the  said  sewing  machines  not  being  the  work 
or  production  or  manufacture  of  the  said  AforriU,  manufacturcKl  or  grown 
•n  this  State  in  any  manner,  nor  of  any  resident  of  this  State." 

The  plaintiff  in  error  thereupon  appealed  to  the  Circuit  Court,  in  which 

ourt  he  was  tried  and  again  convicted ;  and,  by  writ  of  error,  he  re* 

.  wved  the  record  and  judgment  of  conviction  into  this  court,  for  review. 

Instructions  which  present  all  of  the  questions  considered  by  this 
^sourt,  were  proposed  on  behalf  of  the  plaintiff  in  error,  and  refused  by 
the  Circuit  Court. 


Lewis  4*  Tenney  and  OottriU  Sf  Cary^  for  plaintiff  in  error.  1. 
Can  the  legislature  make  it  a  penal  offense  to  travel  from  place  to  place 
for  the  purpose  of  offering  for  sale  goods,  wares,  and  merchandise? 
2.  The  statute  does  not  provide  a  punishment  for  doing  the  acts  alleged 
to  have  been  done  by  the  plaintiff  in  error.  8.  The  machines  sold  in 
this  case  were  ''  manufactured  within  this  State,"  within  the  meaning  of 
section  14  of  the  statute.  4.  The  several  parts  of  the  act,  taken  together, 
provide  as  follows:  (1)  Citizens  of  this  State  may  sell  articles  grown, 
produced  or  manufactured  by  them,  without  a  license.  (2)  Persons  who. 
have  not  a  legal  residence  in  this  State,  t.  «.,  who  are  not  citizens  thereof, 
although  selling  goods  produced  or  manufactured  within  this  State,  must 
pay  license.  (3)  Citizens  of  this  State  must  pay  a  license  if  the  goods 
sold  by  them  are  grown  or  manufactured,  by  themselves  or  others,  out  oi 
the  State.     The  law,  therefore,  (1)  Discriminates  in  favor  of  citizens  of 
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tfak  State  agaiBBt  the  dtiseoB  of  other  States,  as  to  the  right  to  sell  witb- 
oat  license.  (2)  Discriminates  in  favor  of  the  resident  producer  and 
mannfactarer  against  the  productions  and  manufactures  of  dtisens  jf 
other  States.  (3)  Lays  a  tax,  duty,  or  impost  (to  the  extent  of  the  li 
cense  required)  upon  the  productions  and  manufactures  of  other  States^ 
brought  into  this  State  for  sale.  (4)  Is  an  attempt  to  regulate  commerce 
between  the  States.  The  right  to  license  is  derived  from  the  right  to 
tax,  and  is  but  another  method  of  exercising  the  taxing  power  of  the 
State.  A  tax  or  license  to  sell  goods  is  a  tax  upon  the  goods  themselves. 
McVuUoch  v.  Maryland^  4  Wheat  481-2 ;  Bnywn  v.  Maryland,  12  id. 
446 ;  Mtnot  v.  B.  R.  Co.,  2  Abb.  (U.  S.)  823 ;  7  Phila.  555  ;  Coo- 
ley's  Con.  Um.  201,  586-7.  While  States  have  the  right  to  make  and 
enforce  police  regulations,  a  license  the  chief  purpose  of  which  is  to  raise 
a  revenue,  cannot  be  regarded  as  a  police  regulation.  2  Abb.  (U.  S.) 
323 ,  15  Pet  511;  17  Wall.  560  ;  Cooley's  Con.  Lim.,  tibi  supra. 
The  Federal  Constitution  (art.  1,  §  8,  subd.  3)  vests  in  Congress  the 
power  '^  to  regulate  commerce  with  foreign  nations,  and  among  the  sev« 
end  States  ;"  and  this  power  is  exclusive.  14  Pet  574;  Passenger 
Gues,  7  How.  394  ;  12  Wheat  446  ;  Gibbons  v.  Ofjden,  9  id.  1.  Com- 
merce between  the  States  means  intercourse  and  traffic  between  them  by 
their  respective  citizens.  9  Wheat  189-194.  It  means  an  exchange 
of  commodities.  7  How.  401-407;  15  Pet  511.  The  power  to  reg* 
nlite  this  commerce  was  vested  in  Congress  in  order  to  secure  equality 
and  freedom  in  commercial  intercourse,  against  discriminating  State 
legislation.  JR.  JR.  Co.  v.  Richmond,  19  Wall.  584.  The  taxing  power  of 
the  State  cannot  interfere  with  any  regulations  of  commerce.  12  Wheat 
449  ;  Abny  v.  California,  24  How.  169.  The  States  may  tax  all  prop- 
erty within  their  limits,  which  has  become  mingled  with  the  property  of 
the  State,  when  such  tax  does  not  discriminate  against  such  property  as 
belonging  to  residents  or  citizens  of  other  States,  or  as  the  production  of 
other  States.  Osbom  v.  Mobile,  16  Wall.  479;  10  Conn.  343-4.  But 
a  tax  levied  by  a  State,  whether  by  the  exaction  of  a  license  or  otherwise, 
upon  the  transportation  of  goods  into  such  State  from  another,  or 
upon  the  sale  of  goods  brought  into  such  State  from  another,  dis- 
criminating against  them  as  the  productions  of  such  other  State,  or 
as  belonging  to  citizens  of  another  State,  and  taxing  them  at  a  higher 
rate  than  the  productions  of  the  State  levying  the  tax,  or  than  like  prop* 
erty  of  its  citizens,  for  the  purpose  of  giving  the  productions  or  the 
dtizens  of  such  State  an  advantage  over  those  of  another  State,  is  an  in* 
terference  with  or  regulation  of  commerce,  forbidden  by  said  section  8  oi 
article  1.     12  Wheat  449 ;  2  Abb.  (U.  S.)  323 ;  7  PhUa.  555 ;  5  How. 
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595 :  Woodruf  v.  Parham,  8  Wall.  123 ;  BinMaH  ▼.  LoU,  id.  148  ;  Ward 
Y.  Maryland,  12  id.  418 ;  Ths  Deiaware  R.  R.  Tax,  18  id.  206  ;  SUUe 
IMgki  Tax,  15  id.  232  ;  Tax  an  RaUroad  Grou  R^eeipU,  id.  284.  2. 
Coansel  ako  cited  the  foUowing  proyiaioiu  of  the  Fedenl  CoDBtitution  : 
(1)  Art.  1,  Bee  10,  8abd.  2 :  ''No  State  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties,"  etc.  (2)  Art  4,  sec  2  :  ''  The 
citizens  of  each  Sute  shall  be  entitled  to  all  privileges  and  inununities 
of  citizens  in  the  several  States.''  (3)  The  Federal  Coustitntion  (art  1, 
{  8,  subd.  8)  empowers  Congress  to  grant  to  authors  and  inventors 
''  the  exclusive  right  to  their  respective  writings  and  discoveries."  This, 
of  course,  mcludes  the  right  to  sell,  use  and  dispose  of ;  otherwise  it 
would  be  useless.  The  power  to  tax  is  a  power  to  destroy.  4  Wheat 
431-2.  If  a  State  can  regulate  or  interfere  with  the  power  to  sell  or 
use  a  patent  or  patented  artide,  it  may  tax  it  to  such  an  extent  as  to 
prevent  the  sale  or  use  within  its  limits.  Bebn  v.  First  Nat.  Bk,  43 
Ind.  167  ;  4  Wheat  432.  When,  however,  a  patented  article  has  be- 
come mixed  with  the  general  mass  of  property,  it  may  doubtless  be 
taxed  like  other  property,  if  no  discrimination  is  made  against  it  as  such. 
(4)  If  section  14  be  held  void,  the  remainder  of  the  statute  cannot  be  re- 
garded as  valid ;  since  this  would  clearly  defeat  the  legislative  intent  in 
framing  the  law.  (5)  The  license  required  by  the  statute  being  essen- 
tially a  tax,  its  substantial  object  being  to  raise  a  revenue,  it  is  a  viola- 
tion of  the  rule  of  uniformity  in  taxation  established  by  artido  8,  section 
1  of  the  Stote  Constitution.    Au'y-Ckn.  v.  Plankroad  Ob.,  11  Wis.  35. 

The  Attorney  General  for  the  State. 

Lton,  J.  I.  The  learned  counsel  for  the  pluntiff  in  error  have,  witl^ 
out  argument,  submitted  to  our  consideration  the  question  whether  it  is 
competent  for  the  legislature  to  make  it  a  penal  offense  for  any  person  to 
travel  from  place  to  place  ''  for  the  purpose  of  carrying  to  sell,  or  expos- 
ing to  sale,  any  goods,  wares  and  merchandise,"  unless  such  person  have 
a  license  as  a  hawker  and  peddler.  The  point  of  this  objection  to  the 
validity  of  the  statute  seems  to  be,  that  the  actual  sale  of  the  articles  is 
not  expressly  made  an  ingredient  in  the  offense. 

The  statute  was  doubtless  enacted  in  the  interest  of  merchants  having 
fixed  places  of  trade,  on  the  theory  that  a  sound  public  policy  demands 
that  these  should  be  encouraged,  and  traveling  merchants  or  peddlers 
discouraged ;  and  for  the  further  purpose  of  protecting  honest  and  well- 
disposed  citizens  from  the  arts  and  importunities,  and  frequently  from 
the  dishonest  practices,  of  a  class  of  traders  to  whom  they  are  usually 
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•tnnfertf  and  who  are  not  as  directly  amtfnable  to  those  legal  and  social 
restraints  which  most  neoessaril j  greatly  influence  the  business  conduct 
of  a  merchant  having  a  fixed  place  of  business,  and  depending  for  his 
patronage  upon  one  and  the  same  community.  These  objects  may  be  as 
well  attained  by  merely  prohibiting  the  traveling  for  the  purpose  of 
carrying  the  merchandise  to  sell,  as  by  prohibiting  the  sale  in  terms. 
We  think  that  if  the  act  would  be  valid  had  it  expressly  prohibited  $ale$ 
by  hawkers  and  peddlers  without  license,  it  is  valid  in  its  present  form. 

[The  second  and  third  questions  are  not  material.] 

lY.  It  is  further  argued  that,  in  view  of  the  exemptions  granted  by 
section  14,  the  act  is  a  violation  of  that  provision  of  our  Constitution  which 
ordiuns  that  ^  the  rule  of  taxation  shall  be  uniform."  Art  8,  S  1*  The 
attorney-general  contends  that  the  act  is  not  an  exercise  of  the  taxing 
power,  but  of  the  police  power  of  the  State.  We  are  to  determine  which 
of  these  positions  is  correct 

The  license  fees  required  by  the  act  of  1870  go  into  the  State  treas- 
ury and  constitute  a  portion  of  the  revenue  of  the  State.  In  a  certain 
sense,  therefore,  those  fees  are  taxes,  and  the  act  requiring  them  to  be 
paid  an  exercise  of  a  power  of  taxation*  Yet  revenue  may  incidentally 
result  from  an  undisputed  exercise  of  the  police  power.  Indeed,  such  is 
usuaUy  the  result  of  police  regulations,  whether  made  directly  by  the 
legislature,  or  by  a  municipality  acting  under  authority  of  law.  But  tliat 
fact  does  not  divest  the  regulation  of  its  police  character  and  render  it 
an  exercise  of  the  taxing  power.  Laws  prohibiting  the  sale  of  liquor  or 
the  keeping  of  dogs,  widiout  license,  are  familiar  illustrations  of  the  exer- 
€iBe  of  police  power.  Such  laws  have  been  upheld  by  this  court  upon  the 
express  ground  that  they  were  not  an  exercise  of  the  taxing,  but  of  the 
police  power,  (karter  v.  Daw^  16  Wis.  298  ;  Ttnmey  v.  Zens,  id.  566; 
SUkU  v.  ImiinqUniy  83  id.  107.  Of  the  same  character  is  a  law  requir- 
ing certain  insurance  agents  to  pay  a  percentage  of  the  premium  re- 
ceived by  them  to  the  local  fire  department  Firt  DeparUnent  of  JUU* 
wauiee  T.Helfenitein^  16  Wis.  186.  In  Tenneff  v.  Lena  it  was  expressly 
held  that  the  fact  that  the  license  fees  produced  revenue  did  not  change 
the  character  of  the  law.    It  was  still  an  exercise  of  the  police  power. 

That  the  law  of  1870  is  an  exercise  by  the  legislature  of  police  power 
is  the  more  apparent  when  we  consider  the  nature  and  extent  of  that 
power.  Judge  Coolvt,  in  his  admirable  treatise  on  Constitutional  Limi- 
tations, says:  "  The  police  power  of  a  State,  in  a  comprehensive  sense, 
embraces  the  system  of  internal  regulation,  by  which  it  is  sought  not 
only  to  preserve  the  pnUic  order  and  to  prevent  offenses  against  the 
Stale,  but  also  to  establish  for  the  intercourse  of  dtiaen  with  dtisen  those 
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mles  of  good  manners  and  gbod  neighborhood  which,  are  calculated  to 
prevent  a  conflict  of  rights,  and  to  secure  to  each  the  unintermpted  en^ 
joyment  of  his  own,  so  far  as  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others."  p.  572.  And  the  same  learned  author  quotes 
approvingly  the  language  of  Chief  Justice  Shaw  in  Commonwealth  y, 
Alger^  7  Cush.  84,  on  the  same  subject :  '*  Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  to  such  reasonable  limitations  in 
their  enjoyment  as  shall  prevent  them  from  being  injurious,  and  to  suck 
reasonable  restraints  and  regulations  established  by  law  as  the  legislature, 
under  the  governing  and  controlling  power  vested  in  them  by  the  Consti- 
tution, may  think  necessary  and  expedient." 

The  reasons  (or  at  least  some  of  them)  why  the  legislature  enacted 
the  law  of  1870  have  already  been  stated.  That  they  are  stated  cor- 
rectly, and  that  the  common  law  regarded  hawkers  and  peddlers  with 
disfavor,  and  their  vocation  opposed  in  some  degree  to  public  policy,  will 
appear  by  reference  to  Jacobs'  Law  Dictionary.  We  there  find  the  fol- 
lowing :  ^  Hawkers.  Those  deceitful  Fellows  who  went  from  Place  to 
Place,  buying  and  selling  Brass,  Pewter  and  other  Groods  and  Merchan- 
dise, which  ought  to  be  uttered  in  open  Market,  were  of  old  so  called  ; 
and  the  appellation  seems  to  grow  from  their  uncertain  Wandering,  like 
Persons  that  with  Hawks  seize  their  Game  where  they  can  find  it.  They 
are  mentioned  Stat.  25  Henry  8,  cap.  6,  and  83  Hen.  8,  cap.  4.  Hawk' 
ers  and  PeddlerSy  etc.,  going  from  Town  to  Town  or  House  to  House, 
are  now  to  pay  a  Fine  and  Duty  to  the  King."  The  author  then  refers 
to  8  and  9  W.  3,  cap.  25  (A.  D.  1697),  and  several  other  statutes,  which 
in  principle  are  very  similar  to  the  act  of  1870.  Of  course  we  do  not 
intend  to  apply  any  epithet  contained  in  the  above  extract  to  persons  en- 
gaged in  the  business  of  hawkers  and  peddlers  ;  for  we  know  that  very 
many  honest  and  highly  respectable  people  are  so  engaged  av  the  present 
day.  We  give  the  language  of  the  author  merely  to  show  the  grounds 
upon  which,  centuries  ago,  parliament  regulated  and  restricted  the  busi- 
ness, and  that  such  regulation  and  restriction  is  an  exercise  of  police 
power  in  the  interest  of  the  public  But  with  this  disclaimer  we  must 
be  permitted  to  add  that,  undoubtedly,  resort  is  often  had  to  this  busi- 
nctss  for  the  sole  purpose  of  obtaining  admittance  (which  could  not  other 
wise  be  obtained)  into  private  dwelling-houses  in  furtherance  of  some 
criminal  or  unlawful  object  This  is  another  reason  why  the  restriction 
or  regulation  of  the  business  is  an  exercise  of  police  power. 

Entertaining  these  views  of  the  character  of  the  law  of  1870,  it  becomes 
unnecessary  to  decide  whether,  were  the  enactment  of  that  law  an  ex 
ercise  by  the  legislature  of  the  power  of  taxation,  it  violates  the  rale  of 
uniformity  prescribed  by  the  Constitution. 
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Bat  it  may  be  said  that  the  act  dUcriminates  nnjiistlj  against  oertain 
dastee,  and  for  that  reason  should  not  be  sustained  as  a  valid  exercise  of 
iegialatiTe  power.  Conceding  that  it  does  so  discriminate^  that  is  a  good 
rosson  whj  the  act  should  be  amended,  but  is  not  ground  for  holding 
it  Toid  The  decisions  of  this  court  in  the  cases  above  cited,  on  the  nature 
ind  extent  of  the  police  power,  go  upon  the  principle  that  it  is  competent 
for  the  legislature,  in  the  exercise  of  that  power,  to  prohibit  entirely  the 
set  or  business  licensed,  and  the  power  to  prohibit  (where  the  act  or 
business  is  not  tnahun  in  te)  includes  the  power  to  license  on  such  terms 
ss  the  legislature  may  see  fit  to  impose,  no  matter  how  onerous  and  un- 
equal the  terms  may  be.  Thb  subject  is  so  fully  discussed  in  those  cases, 
puticolarly  in  the  opinion  by  Chief  Justice  Dixon  in  Siate  y.  LudingUm^ 
that  further  discussion  of  it  here  is  quite  unnecessary.  That  the  legisla- 
ture has  power  to  prohibit  the  carrying  on  of  the  business  of  hawkers 
and  peddlers,  we  do  not  doubt. 

v.  Thus  far  we  have  considered  the  case  without  any  direct  reference 
to  the  effect  of  any  provision  of  the  Federal  Constitution  upon  the  act  of 
1870.  The  counsel  for  the  plaintiff  in  error,  with  great  ingenuity  of  ar* 
gwnent.  maintain  that  the  act  violates  the  following  clauses  of  that  instm- 
mont:  Art- 1,  sec  8.  The  Congress  shall  have  power:  *  *  * 
8.  To  regulate  commerce  with  foreign  nations,  and  among  the  several 
SUtes,  and  with  the  Indian  tribes :  *  *  *  8.  To  promote 
the  progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to 
tothors  and  inventors,  the  exclusive  right  to  their  Respective  writings  and 
discoveries.  «  •  •  gee.  9,  subd.  5.  No  tax  or  duty  shall 
be  laid  on  articles  exported  from  any  State.  *  *  •  Sec.  10,  subd.  2. 
No  State  shall,  without  the  consent  of  Congress,  lay  any  imposts  or  du- 
ties on  imports  or  exports,  except,  etc.  *  •  *  Art.  4,  sec  2, 
subd.  1.  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States.  The  bearing  of  these  clauses 
of  the  Federal  Constitution  upon  the  act  of  1870  will  not  be  discussed  in 
detail  or  at  any  considerable  length,  and  a  review  of  the  numerous  cases 
cited  in  the  argument  will  not  be  attempted.  The  act  being  a  mere  po- 
lice r^ulation,  those  clauses  of  the  Constitution  relating  to  taxes  and  im- 
posts have  no  application  to  the  case.  Neither  does  the  clause  relating 
to  iuter-State  commerce :  for  the  act  is  not  a  regulation  of  commerce.  It 
restricts  hawkers  and  peddlers,  but  does  not  interfere  with  the  regular 
and  usual  course  of  trade  and  business.  The  Singer  manufacturing  com- 
^ny  may  sell  its  wares  in  this  State  at  fixed  places  of  business,  without 
charge  or  obstruction,  just  as  resident  merchants  may  sell  their  wares. 
Uat  if  that  company,  or  any  citizen  of  another  State,  or  any  rodent 
Vol.  XX,- 
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of  this  State,  desires  to  hawk  wares  from  place  to  place,  it  or  he  must 
submit  to  the  terms  which  the  legislature  see  fit  to  impose  upon  peivona 
doing  business  in  that  manner.  And  whaterer  those  terms  may  be,  thej 
cannot  affect  the  *'  privileges  and  immunities  **  of  any  one,  because  thej 
do  not  affect  any  right  which  pertains  to  citisenship.  Conner  v.  .£ZUo/,  18 
How.  598. 

We  cannot  concede  for  a  moment  that  by  ratifying  the  Federal  Consti- 
tution the  States  ever  intended  to  surrender  to  Uie  Federal  government 
their  control  of  matters  so  purely  internal  and  municipal  as  the  prohib- 
iting or  licensing  of  the  sale  of  liquor,  the  keeping  of  dogs,  the  business 
of  hawkers  and  peddlers,  and  the  like ;  and  although  all  vi  the  States 
have  legislated  freely  on  these  and  kindred  subjects,  ever  since  the  Fed- 
eral Constitution  had  an  existence,  so  far  as  we  are  advised,  neither  the 
Federal  nor  State  courts  have  yet  asserted  the  exclusive  control  of  the 
genera]  government  over  such  matters.  On  the  other  hand  the  authority 
of  the  State  legislatures  to  enact  laws  of  the  character  above  indicated  has 
been  often  asserted  in  the  Federal  as  well  as  in  the  State  courts.  So 
much  of  State  sovereignty  seems  to  have  been  left  intact  and  unassailed. 
The  recorded  decisions  of  this  court,  and  all  of  its  traditions,  forbid  that 
we  should  be  the  first  to  assail  it. 

Upon  the  whole  case  we  conclude  that  the  act  of  1870  is  a  valid  enact- 
ment, and  hence,  that  the  judgment  of  the  Circuit  Court  should  be  af- 
firmed. 

J^  the  Churt,  —  Judgment  affirmed. 


Green  y.  Town  of  Bridge  Creek. 

(38  Wis.  44a) 

Highway  "^liaUUtjf  of  townjbr  defective  private  bridge  not  in  limit  of  highway  —  dutg  9f 

town  to  warn  travelere  of  defect 

Plaintiff  was  injured  while  crossing  a  bridge  over  a  stream  in  defendanfe  town, 
but  which  bridge  was  built  by  private  individnals  for  their  own  oonvenience,  and  wm 
not  withiu  the  limit  of  the  highway.  The  means  of  crossing  the  stream  on  the 
adjacent  highway  were  difficult,  and  the  main  travel  crossed  the  bridge.  The  statute 
made  towns  liable  for  injuries  happening  by  reason  of  the  insufficiency  or  ^ant  of 
repair  of  any  highway  or  bridge  therein.  Held,  (1)  that  the  town  was  not  bound 
to  keep  the  bridge  in  repair,  and  (2)  tliat  the  bridge  not  being  witliin  the  .iicits  of  the 
highway  the  town  was  not  bound  to  warn  travelen  of  its  dangerous  condition. 

ACTION  to  recover  damages  under  the  statute  for  injuries  received 
'  by  the  falling  of  a  bridge  in  defendant's  town.     The  statute  pro- 
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?id«d  that  if  any  damage  should  happen  to  any  person,  or  his  property, 
by  reason  of  the  insufficiency  or  want  of  repair  of  any  road  or  bridgo  in 
any  town  of  the  State,  the  town  should  be  liable  therefor. 

T1k3  plaintiff,  while  driving  from  £au  Claire  to  his  home,  drove  upon 
the  bridge  in  question,  over  Bridge  Creek,  which  fell,  injuring  himself  and 
property.  The  defendant  denied  that  the  bridge  was  a  public  bridge,  or 
that  it  was  bound  to  keep  it  in  repair.  It  appears  that  there  were  two 
ways  over  Bridge  Creek,  about  forty  rods  apart,  one  called  by  the  wit- 
nesses, and  in  the  opinion,  the  "  Old  pinery  road,"  and  the  other  the 
"  road  across  the  crown  of  the  hill."  The  former  crossed  Bridge  Creek 
at  a  ford ;  the  other  over  a  bridge  built  by  private  persons.  The  other 
facts  are  stated  in  the  opinion. 

The  jury  found  for  the  plaintiff,  and  from  the  judgment  entered 
on  the  verdict  the  defendant  appealed. 

W.  P,  Bartlett  and  Henry  H.  Hayden^  for  appellant.  The  plaintiff 
being  off  the  highway  when  injured  has  no  claim  against  the  town. 
Howes  V.  Fox  Lake,  33  Wis.  442;  Chapman  v.  Cook^  14  Am.  Rep.  686 ; 
10  R.  I.  304.  By  maintaining  a  parallel  road  round  the  town  negatived 
the  idea  that  the  way  and  bridge  where  the  injury  occurred  were  pablic 
JETim/e  V.  Town  of  Fulton,  84  Wis.  617,  618;  S.  C,  17  Am.  Rep.  463. 
The  town  was  not  bound  to  erect  barriers  to  prevent  the  public  cross- 
ing the  bridge.  Ohapman  v.  Cook,  14  Am.  Rep.  686 ;  Sparhawk  v. 
Salemy  1  Allen,  30 ;    Wleeler  v.  Westport,  30  Wis.  405. 

A,  Meggett,  for  respondent,  argued  the  following  points,  with  others : 
1.  The  evidence  showed  that  the  bridge  was  placed  as  near  to  the 
old  pinery  road  (or  that  branch  of  it  mainly  traveled  for  ten  years  over 
the  brow  of  the  hill,)  as  the  nature  of  the  ground  would  permit,  and,  the 
main  travel  having  passed  over  it  as  a  part  of  this  highway  from  its 
erection  to  the  time  of  the  accident,  with  the  defendant's  consent,  shown 
by  its  acquiescence  and  its  failure  to  provide  any  other  suitable  crossing 
over  the  creek,  this  bridge  became  a  part  of  the  highway,  even  though 
placed  there  by  volunteers,  and  though  the  user  was  for  less  than  twenty 
years.  Savage  v.  Bangor,  40  Me.  178;  Hequav,  City  of  Rochester,  45 
N.  Y.  129 ;  State  v.  Campion,  2  N.  H.  513 ;  WUson  v.  Jefferson,  13  Iowa, 
181 ;  Ward  v.  Jefferson,  24  Wis.  345-6.  2.  The  evidence  shows  that  the 
.old  ford,  at  the  time  of  the  accident,  was  impassable  from  high  water  and 
oiher  causes ;  the  plaintiff,  following  the  main  traveled  track,  crossed  this 
bridge  from  necessity,  as  the  only  point  at  which  he  cSbuld  cross  on  that 
road ;  and  the  defendant,  not  having  provided  any  other  crossing  there,  nor 
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pot  up  lianiers  to  warn  travelers  off  this  road,  was  liable  for  the  defect 
therein.  OM  ▼.  SUmdUh,  14  Me.  198 ;  Bimkham  ▼.  BotUm,  10  Allen,  290 ; 
Cfanedy  v.  Stockbridge,  21  Yt  391 ;  Ireland  ▼.  0.  H.  ^  S.  Pktnkroad  Cb.. 
18  N.  Y.  584  ;  JUtlwaukee  y.  DavU,  6  Wis.  888-5  ;  Kelky  y.  Fond  du  Lae, 
81  id.  186 ;  Wheeler  ▼.  Weitpwi,  80  id.  403--5 ;  Hawe9  v.  Fox  Lake^ 
SS  id.  441.  8.  The  question  whether  the  bridge  became  a  part  of 
the  highway  was  one  for  the  jury.  Latifrenee  ▼.  Ml,  Vernon^  85  Me. 
100;  ^ute  v.&n6ft«r,28  Wis.  S5d  ;  KeOeif  y.  Fond  duLae,  81  id.  187; 
Barstow y.  Berlin^  84  id.  361  ;  McOahe  y.  Toum  of  Hammond^  id.  598  ; 
Butler  Y,  Railway  Co.,  28  id.  501. 

Cole,  J.  For  the  purposes  of  this  case  it  may  be  assumed  that  the 
road  known  as  the  old  pinery  road,  down  the  ravine  and  across  Bridge 
Creek  at  the  ford,  had  become  a  public  highway  by  user  or  prescription. 
It  may  also  be  conceded  that  the  road  across  the  crown  of  the  hill,  which 
Innied  back  into  the  main  track,  and  which  the  eyidence  showed  had  been 
traveled  over  for  more  than  ton  years,  was  likewise  a  highway  by  user. 
But  still  the  town  rests  its  defense  upon  the  ground  that  the  bridge  where 
the  accident  occurred  was  no  part  of  either  of  these  highways,  and  that  it 
was  under  no  obligation  to  keep  it  in  suitable  repair.  Whether,  under 
the  circumstances,  it  was  the  duty  of  the  town  to  keep  the  bridge  in 
suffident  repair,  or,  if  not,  whether  it  should  have  employed  some  means 
to  warn  persons  of  its  dangerous  condition,  are  questions  presented  on 
the  reconl  and  ably  discussed  on  the  argument. 

Tlie  bridge  in  question  was  built  in  December,  1869,  by  persons  living 
in  the  adjoining  town  of  Lincoln,  as  it  appears,  for  their  own  occommo* 
dation  in  crossing  the  creek  at  that  point  There  is  no  evidence  that  the 
authorities  of  the  defendant  town  have  ever  adopted  the  bridge  aa 
belonging  to  the  town,  nor  have  they  exercised  any  control  over  it,  or 
treated  it  as  constituting  a  part  of  any  highway  of  the  town.  The  bridge 
is  ten  rods  distant  from  the  nearest  point  in  the  highway  leading  over  the 
crown  of  the  hill,  and  seventoen  rods  distant  from  the  nearest  approach 
of  the  old  pinery  road.  The  ford,  which  was  and  is  the  usual  crossing  of 
the  old  pinery  road,  is  up  the  creek  from  the  bridge  over  forty  rods  hy  a 
direct  line.  No  travel  ever  crossed  the  creek  where  this  bridge,  called 
the  Mur])hy  bridge,  was  erected,  except  for  less  than  two  and  one-half 
years  while  it  existed  ;  and  after  its  destruction  the  travel  all  returned  to 
the  old  ford.  The  evidence  shows  that  the  road  by  the  old  ford  continued 
open  while  the  Murphy  bridge  existed,  and  more  or  less  travel  continued 
to  cross  there,  thcftigh  the  crossing  was  difficult  and  at  times  of  high  water 
even  dangerous.     But  there  was   another  highway  leading   from  Emn 
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Claire  to  the  pineries  in  the  same  general  direction  as  the  old  pinery  road, 
and  provided  with  a  bridge  across  the  creek  at  the  dalles,  about  a  mOe 
above  tlie  Mnrphj  bridge ;  and  this  road  led  to  Sogartown,  where  the 
plaintiff  resided.  The  old  pinery  road  generally  passed  through  a  sandy, 
animproved  oonntry  ;  and  in  places  the  travel  diverged  from,  and  again 
returned  to,  the  old  track.  Tlie  plaintiff  was  familiar  with  the  country, 
and  was  acquainted  with  the  different  roads  and  crossings.  The  water 
was  high  in  the  creek  when  the  accident  happened,  though  the  road  by 
the  old  ford  was  passable,  the  fc:d  being  actually  crossed  the  next  day 
by  George  S.  Hyde^  one  of  the  plaintiff's  witnesses,  with  his  wagon  and 
team.  After  the  Murphy  bridge  was  built,  the  main  travel  crossed  it, 
and  it  shortened  the  distance  to  go  that  way  rather  than  by  the  old  ford. 
Tlie  bridge  was  only  five  rods  east  of  the  line  between  the  towns  of  Liu* 
coin  and  Bridge  Creek,  and  the  authorities  of  neither  town  had  taken  any 
means  to  prevent  or  warn  travelers  against  crossing  it  These  are  the  lead- 
ing facts  upon  which  the  liabOity  of  the  defendant  is  to  be  determined. 

The  first  question  to  be  considered  is,  was  it  the  duty  of  the  defendant 
to  keep  the  Murphy  bridge,  built  in  the  manner  indicated,  in  a  safe  con* 
dition  for  the  passage  of  the  public  travel  over  it,  and  is  it  liable  for  an 
injury  which  occurred  in  consequence  of  its  being  out  of  repair  ?     The 
statute  imposes  upon  a  town  the  duty  of  keeping  all  public  highways  and 
bridges  within  its  limits  in  proper  repair,  and  makes  it  liable  for  any  dam  • 
mgea  which  shall  happen  to  any  person,  or  to  his  property,  by  reason  of  their 
insufficiency.  §  120,  ch.  19,  R.  S.  This  statute  obviously  refers  to  the  pub- 
lic highways  of  the  town  in  fact,  or  highways  which  have  become  such  in 
some  way  known  to  the  law,  and  which  the  town  is  bound  to  repair,  and  the 
bridges  situated  on  such  highways  constituting  a  part  thereof.     The  lia* 
bility  of  the  town  does  not  always  depend  upon  the  existence  of  a  bridge 
or  highway  dejurej  as  was  decided  in  ffaufe  v.  ITie  Town  of  Fultoriy  34 
Wis.  608 ;  S.  C,  17  Am.  Rep.  468.     In  that  case  the  chief  justice  re- 
marks that  the  d»  facto  existence  of  a  highway  or  bridge,  as  where  a 
town  has  maintained  or  recognized  a  bridge  or  highway  as  belonging  to 
it  and  under  its  control,  will  suffice  to  charge  the  town  with  the  duty  of 
keeping  it  in  a  suitable  and  safe  condition.  In  the  Houfe  case,  the  bridge 
was  built  across  Rock  river,  a  navigable  stream,  without  the  permission 
of  the  legislature,  and  the  town  sought  to  avoid  its  liability  to  keep  it  in 
proper  repair,  on  the  ground  that  the  structure  was  an  unlawful  one. 
But  it  appearing  that  the  bridge,  though  originally  built  by  private  sub- 
scription, was  upon  a  highway,  and  had  been  used  by  the  public  at  all 
times  to  pass  over  the  river,  and  had  also  been  accepted  by  the  town 
and  treated  as  town  property,  the  town  was  held  liable  for  an  injury 


22  WISCONSIN, 


Green  v.  Town  of  Bridge  Creek. 


happening  bj  reason  of  its  insufficiency,  though  the  bridge  might  have 
been  maintained  without  lawful  right  But  the  bridge  in  question  does 
not  come  within  the  application  of  any  such  principle  or  rule  of  law. 
This  bridge  was  built  by  volunteers,  without  any  authority  from  the  de- 
fendant, and  at  least  ten  rods  distant  from  any  public  highway.  It  was 
erected  for  the  accommodation  of  the  persons  who  built  it,  though  the 
public  have  likewise  used  it.  But  it  is  beyond  the  limits  of  any  highway 
which  the  town  is  bound  to  repair,  and  it  does  not,  like  that  in  the  Houfe 
case,  connect  portions  of  road  on  each  side  of  the  creek,  which  were  high- 
ways  of  the  town.  The  town  has  not  adopted  it,  nor  recognized  it  in 
any  manner  as  a  bridge  belonging  to  the  town.  Were  the  bridge  erected 
within  the  limits  of  the  highway  by  private  individuals,  there  would  be 
much  reason  for  holding  that  the  town  was  bound  to  adopt  it  as  a  part 
of  the  highway,  and  keep  it  in  repair,  or  remove  it  from  the  highway 
altogether.  See  The  King  v.  The  Inhabitants  of  West  Hiding  of  York 
shircy  2  East,  841.  But  such  is  not  the  case.  The  bridge  is  not  a 
public  bridge,  nor  is  the  way  from  the  bottom  of  the  hill  across  the  creek 
at  that  point  a  highway  by  use.  We  have  not  been  referred  to  any  case 
which  would  be  an  authority  for  holding  the  town  liable  for  the  repair 
of  a  bridge  built  by  individuals,  as  this  was,  distant  from  any  public 
highway,  which  the  town  has  never  recognized  as  a  bridge  belonging  to 
it  or  under  its  control. 

The  case  of  Bequa  v.  Oitif  of  Rochester,  45  N.  Y.  130  ;  S.  C,  6  Am. 
Rep.  52^  is  no  authority  for  holding  the  town  bound  to  repair  this 
bridge  upon  the  facts  disclosed  in  the  evidence.  In  that  case  an  excava- 
tion was  made  in  a  street  by  the  authorities  of  the  city,  so  as  to  cause  an 
abrupt  descent  from  a  public  alley  to  the  street,  and  rendered  egress 
from  the  alley  inconvenient  and  dangerous.  This  excavation  had  been 
bridged  by  a  volunteer,  and  the  city  had  allowed  the  bridge  to  remain 
there  for  years.  The  court  held,  upon  the  facts  of  the  case,  that  this 
bridge  became  the  property  of  the  city,  and,  as  it  was  the  duty  of  the 
city  to  keep  its  streets  and  public  alleys  in  a  condition  for  safe  passage 
over  them,  it  was  bound  to  keep  this  bridge  in  suitable  repair. 

The  cases  of  Colh  v.  Inhabitants  of  Standish,!^  Ma.  198,  and  Sav- 
age V.  Bangor,  40  id.  176,  are  not  at  all  analogous  to  the  one  before  us. 
In  those  cases  the  defects  were  within  the  limits  of  the  highways. 

The  fact  that  the  main  travel  passed  over  the  bridge  after  its  erection, 
without  objection  from  the  authorities  of  the  town,  cannot  render  the 
town  responsible  for  the  repair  of  the  bridge,  unless  the  structure  was 
situated  on  and  constituted  a  part  of  a  public  highway.  The  injury  was 
occasioned  by  defects  in  a  private  bridge,  and  not  by  defects  in  a  publio 
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bridge.  For  the  bridge  was  bo  far  diBtant  from  any  public  highway, 
that  in  no  sense  did  it  oonstitote  any  portion  or  part  of  a  highway  of  the 
town.  Nor  do  we  well  see  what  right  the  authorities  of  the  town  had 
to  object  to  persons  crossing  thb  bridge  who  might  be  willing  to  take  the 
risk  of  doing  so. 

It  is  said  by  plaintiff's  counsel,  that  the  condition  of  the  old  ford  was 
•Qch  that  the  plaintiff  was  compelled  to  cross  the  bridge  in  order  to  pur- 
sue his  journey  home  to  Sugartown,  and  that  the  town  is  responsible  for 
imposing  upon  him  this  risk.  The  crossing  by  the  old  ford  in  times  of 
high  water  was  confessedly  difficult,  but,  as  before  remarked,  was  not 
impracticable  at  this  time.  But  the  highway  across  the  creek  at  the 
dalles  was  provided  with  a  safe  bridge,  which  the  plaintiff  might  have 
taken  and  avoided  all  danger.  It  must  be  borne  in  mind  that  the  old 
pinery  road  led  through  a  barren  and  uncultivated  country,  where  popula- 
tion was  sparse.  And  it  would  be  onerous  to  require  towns  in  such  dis- 
ricts  to  build  and  maintain  as  many  bridges  as  in  more  wealthy  and 
populous  communities*  We  do  not,  however,  intend  to  relieve  towns 
from  the  duty  the  statute  imposes  to  keep  the  highways  and  bridges 
within  their  limits  in  a  suitable  condition  for  public  travel.  Had  the 
bridge  where  the  injury  was  received  been  upon  a  public  highway  which 
the  town  was  bound  to  keep  in  a  safe  and  proper  condition,  the  liability 
would  be  enforced. 

But  again  it  is  said  the  town  was  negligent  in  not  using  some  means 
to  warn  travelers  off  the  way  on  which  the  bridge  was  situated,  and  to 
prevent  them  from  incurring  danger  in  crossing  it.  The  evidence  shows 
very  clearly  that  the  plaintiff  was  well  acquainted  with  this  bridge,  hav- 
ing crossed  it  but  three  days  before  the  accident,  while  going  to  Eau 
Claire.  A  notice  to  him  of  its  obvious  defects  and  insufficiency  would 
afford  no  information  which  he  did  not  already  possess.  He  was  per- 
fectly fftfniliar  with  the  bridge,  and  doubtless  had  as  much  knowledge  of 
its  condition  as  any  one.  But,  under  the  circumstances  of  the  case,  we 
cannot  assent  to  the  proposition  that  it  was  the  duty  of  the  defendant 
town  to  place  barriers  across  the  way  leading  from  the  highway  over  the 
hill  to  this  bridge  ;  or  to  post  notices  informing  the  public  that  the  bridge 
did  not  belong  to  the  town,  or  that  it  was  out  of  repair.  It  is  apparent 
that  if  barriers  were  placed  or  notices  posted  anywhere,  in  order  to  be 
effectual  for  warning,  they  should  have  been  placed  or  posted  at  or  near 
tlie  point  where  the  track  diverged  from  the  highway,  which  would  be  in 
the  town  of  Lincoln.  But  we  do  not  understand  it  to  be  the  duty  of  a 
towa  to  provide  barriers  or  post  notices  to  prevent  travelers  from  driving 
off  the  public  highway  to  places  of  danger  not  contiguous  to  the  high* 
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waj  but  distant  from  it  In  Chapman  ▼.  Cooky  10  R.I.  804;  S.  C,  14 
Am.  Rep.  686,  the  court  saj  that  no  soch  obligation  rests  upon  the 
town,  and  the  doctrine  seems  reasonable  and  jost.  In  that  case  an  acci- 
dent happened  to  one  who  drove  off  by  mistake  from  the  public  highway 
upon  a  private  way  cennected  therewith,  and  was  injured  by  a  defect  in 
the  private  way  some  fifty  to  one  hundred  feet  from  the  junction  of  the 
two  ways.  And  it  was  daimed  that  it  was  the  duty  of  the  town,  know- 
ing the  private  way  to  be  dangerous,  to  place  a  fence  at  the  deviation  so 
as  to  prevent  persons  passing  along  the  highway  from  driving  ofF  into  it. 
But  the  court,  in  a  well-considered  opinion,  overruled  the  position,  and 
denied  that  any  such  duty  was  imposed  by  law  upon  the  town.  There 
is  nothing  in  this  case  in  conflict  with  Bumham  v.  7%e  City  of  Bo9tony  10 
Allen,  290.  In  the  latter  case  there  was  an  excavation  within  the  limits 
of  one  of  the  streets  of  the  city,  and  it  appeared  that  persons  were 
accustomed  to  pass  on  a  way,  either  public  or  private,  over  adjacent  lots, 
into  the  street  where  the  excavation  existed.  The  city  had  provided  no 
barrier  for  the  purpose  of  preventing  persons  who  passed  over  the  way 
from  the  adjoining  lots  into  the  street  from  falling  into  the  excavation. 
And  it  was  held  that  the  city  had  unreasonably  omitted  to  erect  such  a 
barrier,  and  was  guilty  of  negligence- for  which  it  was  liable  to  a  person 
injured  in  consequence  of  the  excavation.  Substantially  the  same  doctrine 
was  laid  down  by  this  court  in  The  City  of  Milwaukee  v.  Davits  6  Wis.  877. 
See  also  Seward  y.  The  Town  of  Mxiford^  21  id.  485.  But  in  these  cases 
the  defect  was  one  in  the  highway  itself,  and  the  danger  to  be  guarded 
against  was  not  distant  from  the  street,  as  in  the  case  before  us.  Here 
the  danger  was  not  any  danger  upon  any  public  highway,  and  we  see  no 
ground  for  holding  that  the  town  should  have  adopted  measures  to  pre- 
vent persons  from  leaving  the  highway  and  crossing  this  private  bridge. 
It  seems  to  us  that  whoever  went  there,  under  the  circumstances,  went 
at  his  own  risk,  and  must  abide  the  consequences.  These  views  are 
decisive  of  this  case,  and  require  a  reversal  of  the  judgment. 

By  the  Court.  —  The  judgment  of  the  Cironit  Court  is  reversed,  and  a 
new  trial  ordered. 
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NUDD  v.  MOHTAHTX. 

(88  Wis.  011) 

Bmiwtemi  ^  bailee  eetopped  to  deng  baUar^s  fdlt. 

fWiitlff  pnTehaMd  ptuperty  of  J.  8.  and  lent  it  to  defendant  to  be  retmned  npon  de- 
mand, i.  8.  was  afterward  adjudged  a  bankrapt,  and  the  defendant  while  bo  hold* 
Iqg  as  boflee  bought  the  property  of  the  bankrapt**  assignee.  Edd,  that  defendant 
eonld  not  set  op  against  the  phiintiif  the  tltl^  bo  aoquired  even  if  the  original  transfer 
to  plaintiff  was  in  fraud  of  the  bankrupt  act 

REPLEVIN,  for  '*  a  pair  or  set  of  hay  scales,  or  scales  for  the 
weighmg  of  stock,  heavy  loads,"  etc.,  '^  formerly  owned  by  one 
Norton  Emmons ; "  bnt  the  ownership  and  right  of  possession  are  al- 
leged to  have  been  in  the  plaintiffs  since  Jannary  1,  1872.  The  ahswer 
avers  that  Norton  Emmons  was  declared  a  bankmpt,  on  his  petition 
filed  Febmary  18,  1871 ;  that  on  or  about  the  7th  of  Jannary  previous, 
being  then  insolvent,  and  acting  in  contemplation  of  such  insolvency,  and 
with  a  view  to  give  preference  to  plaintiffs  as  his  creditors,  Emmons 
assigned  a  large  part  of  his  property,  including  that  here  in  question,  to 
the  plaintiffs,  who  had  reasonable  cause  to  believe  that  Emmons  was  in- 
solvent ;  that  such  assignment  was  made  in  fraud  of  Uie  provisions  of 
the  bankrupt  law;  that  Emmons  never  delivered  possession  of  the 
property  to  plaintiffs  ;  and  that  one  Barrows,  his  assignee  in  bankruptcy, 
took  poflsession  of  it,  with  the  other  effects  of  Emmons  conveyed  by  the 
assignment,  and,  in  April,  1872,  by  leave  of  the  bankrupt  court,  sold 
and  delivered  it  to  defendants  as  the  property  of  said  bankrupt,  and 
they  claim  to  hold  and  own  it  by  virtue  of  such  sale. 

At  the  trial,  the  court  refused  to  give  to  the  jury  the  instruction  re- 
cited in  the  first  paragraph  of  the  opinion,  injroj  there  being  testimony 
to  which  the  same  was  pertinent. 

The  defendants  had  a  verdict  and  judgment ;  and  the  plaintiffs  ap- 
pealed. 

Viku  Sf  Bryant^  for  appelUnts.  It  is  undisputed  that  the  defendants 
obtained  possession  of  the  scales  as  bailees  of  the  plaintiff,  under  an 
agreement  that  they  were  to  use  and  take  care  of  them  and  return  them 
to  the  plaintiff,  or,  what  is  the  same  thing,  return  the  key.  Having  so 
obtained  possession,  they  cannot,  while  in  possession,  set  up  a  titie  de- 
rived from  a  third  party.  Haiwei  v.  Wationy  2  Bam.  &  Cress.  540 ;  9 
£•  C.  L.  170  ;  Harmon  v.  Anderson^  2  Campb.  243 ;  Dixon  v.  Hcani* 
mondj  2  Bam.  ds  Aid.  810 ;  GosHng  v.  Birmej  7  Bing.  839 ;  Holhrook 
Vol. 
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V  Wright,  24  Wend.  169 ;  Marvin  v.  JSlwood,  11  Paige,  365;  MeKa^ 
X  Draper,  27  N.  Y.  260  ;  Barnard  v.  Kobbe,  3  Daly,  35  ;  Beed  y.  Meed, 
13  Iowa,  5  ;  Estes  v.  Boothe,  20  Ark.  583. 

Lewis  4r  Tenney  and  ./^  (7.  JfeiTflnney,  for  respondents. 

Cole.  J.  In  order  to  dispose  of  this  case  it  is  unnecessary  to  con- 
sider and  decide  all  the  questions  which  were  discussed  bj  counsel  on 
the  argument,  and  we  shall  not  ilttempt  to  do  so.  Our  attention  will  be 
confined  to  a  consideration  of  the  exception  taken  to  the  refusal  of  the 
Circuit  Court  to  give  the  following  instruction  asked  on  the  part  of  the 
plaintiffs,  namely  :  **•  If  the  jury  find  that  the  defendants  obtained  pos- 
session  of  the  scales  from  the  plaintiffs  directly  as  the  agents  and  ten- 
ants Of  the  plaintiffs,  and  as  a  loan  to  the  defendants,  as  the  plaintiffs 
testify,  ttien  the  defendants  are  estopped  from  setting  up  a  title  derived 
from  any  third  party  while  they  were  so  holding  possession,  and  the 
plaintiffs  should  recover." 

The  instruction  was  founded  upon  the  testimony  of  the  plaintiffs  in- 
troduced on  the  trial,  which  tended  to  prove  that  the  scales  in  contro- 
versy were  loaned  by  them  to  the  defendants  to  be  used  and  taken  care 
of ;  and  that  the  possession  of  the  scales,  or,  what  was  equivalent  to  the 
possession,  the  keys  of  the  scales,  were  to  be  returned  to  the  plaintiffs 
whenever  requested.  It  appeared  from  the  evidence  that  the/ plaintiffs 
purchased  the  scales  of  one  Norton  Emmons  in  January,  1871,  and  that 
the  bailment  by  them  to  the  defendants  was  in  June  or  July  following. 
In  March,  1871,  Emmons  was  adjudged  a  bankrupt;  and  in  February, 
1872,  the  defendants,  while  holding  the  scales  under  the  contract  of  bail- 
ment, purchased  them  of  the  assignee  in  bankruptcy  as  part  of  the  estate 
!>f  the  bankrupt.  And  the  counsel  for  the  plaintiffs  insists  that  the  de- 
lendaixts  had  no  right,  while  in  possession  of  the  scales  as  the  agents  or 
bailees  of  the  plaintiffs,  to  acquire  a  title  from  a  third  party,  and  set  it 
ap  to  defeat  the  action.  This  he  claims  was  an  act  of  bad  faith  on  their 
part,  it  being  their  duty  to  take  care  of  the  scales  according  to  (he  con- 
tract of  bdlment,  and  to  restore  them  to  the  plaintiffs  when  demanded. 
It  seems  to  us  that  this  position  is  sound  and  in  accord  with  legal  prin* 
dples. 

The  general  rule  of  law  upon  this  subject,  as  laid  down  iu  the  lx)okt, 
is,  that  the  one  who  has  received  property  from  another  as  his  bailee  or 
agent,  must  restore  or  account  for  that  property  to  him  from  whom  he 
has  received  it.  Story  on  Bailm.,  §§  102  and  103 ;  Story  on  Agency, 
§  217  ;  Biddle  v.  Bond,  6  Best  db  Smith,  225 ;   NiehoUim  v.  Knawlee,  5 
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Mad.  47 ;  Wkiie  t.  BardeUy  9  Bingham,  378.  '"  Geoerallj  speaking/' 
says  Mr.  Justice  Stort,  ''  restitution  of  the  property  deposited  is  to  be 
aiade  to  the  bailor ;  although  there  may  be  special  cases  in  which  that 
vould  not  be  required  or  justified.  As,  for  instance,  if  the  goods  have 
De^T  deposited  by  a  thief  who  has  been  convicted,  and  the  owner  re- 
clauns  them,  the  latter  alone  is  entitled  to  receive  them."  Story  on 
Bailm.,  tupra.  And  the  learned  author  shows  that  by  the  older  author- 
ities it  was  held  that  if  the  goods  of  A  were  bailed  by  B  to  C,  C  must 
redeliver  them  to  B,  and  was  not  allowed  to  alter  that  possession  which 
had  been  committed  to  him  in  order  to  restore  it  to  the  right  owner. 
Bat  this  rule  has  been  relaxed  by  some  of  the  modem  authorities,  as 
will  be  seen  in  Biddle  v.  Bond,  supra  ;  Gosling  v.  Bimte,  7  Bing.  339  ; 
Thome  v.  TiUntry^  3  Hurl.  &  Nor.  534 ;  Cheeseman  v.  Exall,  6  Exch. 
341 ;  Bardman  v.  WiUcock,  note  (a)  to  White  v.  Bartleti,  supra.  But 
it  is  not  necessary  to  dwell  upon  these  cases,  as  we  do  not  intend 
to  come  in  conflict  with  them.  Chancellor  Walworth,  in  Marvin 
V.  JEUwocdy  11  Paige,  366-376,  lays  down  the  rule  applicable  to  the 
case  before  us.  He  says  ''  A  bailee  or  agent  who  has  received  prop- 
erty as  such,  is  at  all  times  at  liberty  to  show  that  his  bailor  or 
principal  has  parted  with  his  interest  in  the  property  subsequent  to  the 
bailment,  or  to  the  delivery  to  the  agent.  But  such  bailee  or  agent  can- 
not at  law  dispute  the  original  title  of  the  person  from  whom  he  received 
the  property."  In  Cheeseman  v.  Bxal,  Martin,  B.,  observes  :  ^  There 
are  numerous  cases  in  connection  with  wharves  and  docks,  in  which  if  the 
party  intrusted  with  the  possession  of  property  were  not  estopped  from 
denying  the  title  of  the  person  from  whom  he  received  it,  it  would  be 
difiicnlt  to  transact  commercial  business."  In  that  case  a  party  had 
pledged  property  to  which  he  had  no  title  or  right  to  pledge,  and,  in  an 
action  by  the  pledgor,  the  person  with  whom  the  property  was  pledged 
was  allowed  to  set  up  the  jits  tertii  to  defeat  a  recovery.  In  Biddle  v. 
Bond^  there  is  a  full  examination  of  the  English  cases  bearing  upon  the 
question  as  to  when  or  under  what  circumstances  an  agent  or  bailee  may 
aet  up  the  jus  tertii  in  an  action  by  his  principal,  and  when  the  bailee 
would  be  estopped  to  deny  the  bailor's  title.  Says  Blackburn,  J. : 
'*  We  think  that  the  true  ground  on  which  a  bailee  may  set  up  the  jtu 
tertii  is  that  indicated  in  SheUntry  v.  Scotsford^  Yelv.  23,  viz.:  that  the 
estoppel  ceases  when  the  bailment  on  which  it  is  founded  is  determined 
by  what  is  equivalent  to  an  eviction  by  title  paramount.  It  is  not  enough 
that  the  bailee  has  become  aware  of  the  title  of  a  third  person."  In  this 
case,  howerver,  the  defendants  have  acquired  an  adverse  title,  and  seek 
to  set  it  up  to  defeat  the  rights  of  their  principal  against  their  own  man* 
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ifett  obligations  to  him.  It  is  as  though  a  tenant  in  possession  of  land 
should  aoqnire  an  adverse  title  and  set  it  up  to  defeat  the  title  of  his 
landlord.  The  cases  are  strictly  analogous ;  and  if  the  law  will  not  allow 
the  tenant  to  commit  such  an  act  of  bad  faith  toward  his  landlord,  it 
ought  not  to  permit  the  defendants  to  avail  themselves  of  an  adverse  title 
aC([uirod  while  holding  the  property  as  agents  and  bailees  of  the  plain- 
tiffs. The  defendants  had  agreed  to  make  restitution  of  the  property  to 
the  plidntifEs.  To  relieve  themselves  from  that  duty,  they  purchase  an 
adverse  title  and  seek  to  hold  the  property  under  it.  If  agents  and 
bailees  were  permitted  thus  to  deal  with  property  intrusted  to  their  care 
—  were  allowed  to  buy  in  adverse  claims  against  it,  and  set  them  up  as 
against  their  principals  or  bailors  —  it  would,  indeed,  '*be  difficult  to 
transact  commercial  business." 

Bff  the  Court,  — The  judgment  of  the  (Srcoit  Court  is  reversed,  and  a 
new  trial  ordered. 


EInox  v.  Cliffobd. 

(38  Wis.  651.) 
Sunday '—'tioie  made  on — ettoppd  Oj 


The  maker  of  a  promiflsoiy  note  bearing  date  on  a  secoUur  day  is  estopped,  as 
Jxmaflde  holder  for  value,- to  show  that  it  was  made  on  Sunday. 

ACTION  on  a  promissory  note  made  by  the  defendant  and  indorsed 
to  plaintiff  before  maturity  for  value. 

The  answer  alleged  among  other  things  that  the  note  was  made  and 
delivered  on  a  Sunday,  and  that  it  was  therefore  void  under  the  law  of 
Missouri,  in  which  State  it  was  made  and  delivered. 

The  court  found  as  facts  that  the  note  was  made  and  delivered  to  the 
payee  on  Sunday,  but  was  dated  on  Saturday ;  that  the  plaintiff  pur- 
chased it  before  due,  in  good  faith  and  for  a  valuable  consideratioiiy 
without  notice  of  any  defense  or  any  equities  existing  between  the  de* 
fendant  and  the  payee.  It  therefore  rendered  judgment  in  plaintiff's 
favor  for  the  amount  claimed  ;  from  which  defendant  appealed. 

Gerrit  7*.  Thom^  for  appellant,  dted  to  the  point  that  the  note  being 
made  on  Sunday  was  void.  JRU  v.  Sherwood^  8  Wis.  848 ;  Mdchoir  v. 
McCariyy  31  id.  252;  SmUk  v.  City  of  Alhomy,  7  Lans.  14;  Ktpner  w 
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Keefer,  6  Watts,  231 ;  Zyoii  y.  Strang,  6  Vt.  219  ;   Walb  y.  Vim  Nea^ 

1  HOi.  76 ;  Narthrvp  v.  Foot,  14  Wend.  248 ;  Rigney  v.  WkUe,  4  Dalj, 
400  ;  10  Ind.  386  ;  9  id.  112 ;  4  id.  619  ;  13  id.  565  ;  12  Mich.  378  ;  8 
Minn.  41  ;  9  id.  194.  If  not  dated  on  Sunday,  evidence  might  be  iu« 
Uxidaced  to  show  the  fact.  Bank  v.  Mayherry,  48  Me.  198.  The  doc* 
trine  of  estoppel  has  no  place  here,  plaintiff  not  being  shown  to  be  a 
holder  in  good  faith  for  value.  The  statute  of  WLsoonsin  controle, 
as  the  law  of  the  place  of  performance  must  prevail.  Robinson  v.  Btand, 

2  Burr.  1077  ;  Story  on  Conflict  of  Laws,  241,  242 ;  Thonqfson  v. 
K^tchum,  8  Johns.  189 ;.  Tay.  SUts.  1954. 

Raymond  ^  Packard,  for  respondent  Tha  note  is  not  absolutely 
void  in  the  hands  of  a  honajide  purchaser  for  the  reason  that  it  was 
made  and  delivered  on  Sunday.  When  the  consideration  of  a  note 
arises  out  of  a  transaction  prohibited  by  statute,  the  note  is  good  in  the 
hands  of  an  innocent  indorsee,  unless  the  statute  in  express  terms  de- 
dares  it  to  be  void.  Moore  v.  Kendall,  1  Chand.  33 ;  Kyd  on  Ex- 
change, 280-283;  Story  on  Bills,  §§  188-190;  Chitty  on  Bills,  ch.  3, 
pp.  92,  93,  115,  116 ;  Lowes  v.  Mazzareda,  1  Starkie,  385  ;  WyaH  v 
Ac/jiMT,  2  £sp.  538 ;  3  Kent,  §  44,  pp.  79,  80 ;  Bayley  on  Bills,  ch.  12, 
pp.  512-521 ;  Gould  v.  Armstrong,  2  Hall,  266 ;  Vodlett  v.  Parker^  6 
Wend.  615 ;  Swift  v.  T^son,  16  Pet.  15-22.  There  was  no  proof 
as  to  what  tlie  Sunday  laws  of  Missouri  are,  and  the  courts  will  not  take 
judicial  notice  of  the  laws  of  a  sister  State.  Rape  v.  Heaton,  9  Wis. 
828 ;  Walsh  v.  Dart,  12  id.  635.  Nor  is  there  any  presumption  in  this 
case  that  the  Missouri  law  is  the  same  as  our  own.  Hull  v.  Augustine^ 
33  Wis.  383;  (Mer  v.  Wright,  22  N.  Y.  472.  The  defendant  ia 
estopped  from  setting  up  the  alleged  illegality  as  against  an  innocent 
holder.  Chynoweth  v.  Tenney,  10  Wis.  397  ;  Racine  County  Bank  v. 
Lathrop,  12  id.  466. 

Cole,  J.  [After  deciding  some  unimportant  questions.]  The  court 
found  that  the  note  was  actuaUy  made  and  delivered  on  Sunday,  but 
was  dated  on  Saturday.  This  execution  of  the  note  on  Sunday,  it  is  in 
sisted,  renders  it  void,  even  in  the  hands  of  an  innocent  indorsee.  In 
HiU  V.  Sherwood,  3  Wis.  343,  it  was  decided  that  a  contract  made  on 
Sunday  was  invalid,  and  would  not  be  enforced  in  a  court  of  law.  We 
have  no  intention  to  question  or  disturb  that  decision.  For  we  hold  this 
rale,  that  where  a  party  makes  and  puts  in  circulation  a  negotiable  note 
purporting  to  be  made  and  bearing  date  on  some  secular  day,  he  is 
estopped,  as  agains*  an  innocent  holder,  from  showing  that  it  was  actit 
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ally  execaied  and  delivered  on  Sunday.  We  cannot  well  conceive  of  a 
stronger  case  for  the  application  of  the  doctrine  of  estoppel  than  such  a 
case  presents. 

B^  the  OomrL  —  The  judgment  of  the  Circuit  Court  is  afflrmed. 


Cleayeb  v.  Cleaybb. 

(39  Wis.  06). 

* 

Will  ^  wife  not  <'  relatim  "  of  huband, 

A  wife  la  not  a  reUUaon  of  her  "  hnaband"  within  a  statute  saving  from  lapse  a  derlM 
to  a  "  child  or  other  relation  "  of  the  testator's  who  dies  before  the  testator. 

A  PPEAL  from  the  Circuit  Court  for  Milwaukee  county.  This  case 
•^^  arises  upon  an  order  of  distribution  made  by  the  County  Court  of 
Milwaukee  county,  in  the  estate  of  William  L.  Cleaver.  The  testator 
was  twice  married,  and  had  three  children  by  his  first  wife,  and  three  by 
his  second :  the  latter  being  the  appellants  in  this  case,  and  the  former 
the  respondents. 

By  his  will,  made  after  his  second  marriage,  the  testator,  after  giving 
specific  legacies  to  each  of  his  children  by  his  first  wife,  gave  and  be- 
queathed all  the  residue  of  his  estate,  real  and  personal,  to  his  second 
wife. 

The  wife  having  died  several  months  prior  to  her  husband,  leaving  the 
appellants,  her  issue,  burviving,  the  County  Court,  in  making  distribution 
of  the  estate,  decreed  that  the  residue  thereof  did  not  pass  under  will  to 
her  issue,  but  should  be  distributed  equally  among  all  the  testator's 
children.  This  order  was  affirmed  by  the  judgment  of  the  Circuit  Court, 
from  which  this  appeal  is  taken. 

Sec.  29,  ch.  97,  R.  S.  1858,  reads  as  follows  :  <<  When  a  devise  or 
legacy  shall  be  made  to  any  child  or  other  relation  of  the  testator,  leav- 
ing issue  who  shall  survive  the  testator,  such  issue  shall  take  the  estate 
so  given  by  the  will,  in  the  same  manner  as  the  devisee  or  legatee  would 
have  done  if  he  had  survived  the  testator,  unless  a  different  disposition 
shall  be  made  or  directed  by  the  will." 

L.  S,  JDixan,  for  appellants,  argued  that  the  construction  placed 
upon  the  statute  by  the  County  Court  would  entirely  frustrate  the  inten- 
tion of  the  testator ;  that  the  word  "  relation,"  as  universally  understood 
in  common  conversation  and  ordinary  usage,  and  as  defined  by  lexicof^* 
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nphera  and  writers  upon  the  meaning  and  use  of  English  words,  in- 
diides  connection  by  affinity  or  consangninity  (Webster's  Die  ;  Crabb's 
English  Syn. ;  1  Black.  Com.  434);  that  the  statute  should  receive  a 
liberal  construction  {Paine  v.  Prentiu^  5  Mete  396 ;  Farrington  v.  Wilson ^ 
29  Wis.  883)  ;  that  the  construction  given  to  the  word  ^'  relations," 
when  used  in  connection  with  bequests  in  a  will,  is  an  arbitrary  one, 
founded  upon  necessity,  and  resorted  to  for  the  purpose  of  avoiding  the 
uncertainty  which  would  attend  such  bequests  if  construed  in  a  literal  and 
extended  sense  ( Jf'  NeiUedge  v.  Cfalbrmth,  8  Serg.  db  R.  43,  45 ;  Same 
V.  Banday,  11  id.  103,  105;  Redf.  on  Wills,  Part  II,  409  ;  Huling  v. 
Fenner,  9  R.  I.  410 ;  VarreU  v.  WendeOy  20  N.  H.  431 ;  Raynw  v. 
Mowbray^  3  Bro.  C.  C.  234)  ;  that  the  reason  of  the  rule  or  restriction 
ceases  where,  as  in  this  case,  the  devisee  or  legatee  is  specifically  named, 
and  a  construction  according  to  ordinary  usage  can  give  rise  to  no  diffi- 
culty or  uncertainty  whatsoever ;  that  the  decisions  under  a  similar  statute 
of  Massachusetts  follow  those  of  the  English  courts,  guided  by  the  rule 
as  to  who  would  be  distributees,  under  the  laws  of  that  country,  in  case 
of  intestacy,  and  should  govern  only  so  far  as  their  reasoning  convinces ; 
and  that  even  if  that  rule  is  to  be  followed,  and  the  term  restricted  to 
those  who  'vnould  take  as  distributees  in  case  of  intestacy,  it  would  still 
include  the  wife,  as  she  is  entitled,  under  our  statute,  to  an  equal  share 
with  the  children  of  an  intestate.  R.  S.,  ch.  99,  §  1,  subd.  6  ;  ch.  92, 
§  1.  subd.  2;  ch.  61,  Laws  of  1868;  ch.  121,  Laws  of  1870;  2  Tay. 
Stats.   1170,  §  1,  subd.  2  ;  TgUrv.  Tyler,  19  HI.  151. 

JatMM  G.  JenkinSytoT  respondents.  1.  The  legacy  can  be  sustained 
only  upon  the  theory  that  the  wife  is  a  relation  of  the  husband  within 
the  intent  of  the  statute.  The  word  "  relatives,"  in  the  construction  of 
wills,  is  applied  ordinarily  to  persons  in  the  line  of  consanguinity,  and 
not  to  connections  by  marriage  ;  and  in  Massachusetts,  from  whose  stat- 
ute OUTS  is  copied,  it  has  been  expressly  held  that  a  wife  is  not  a  re- 
lation withm  the  meaning  of  the  statute.  Elmeley  v.  Toung,  2  Myl.  &  E. 
H2 ;  Cooper  v.  Deniean,  13  Sim.  290 ;  Daviet  v.  BaUy,  1  Yes.  Sr.  84 ; 
MaiUand  V,  Adair y  3  Yes.  Jr.  231;  Harvey  v.  Harvey j  5  Beav.  134; 
Woreeley  v.  Johnson,  3  Atkyns,  758;  Storer  v.*  Wheatley's  ExWs,  1 
Penn.  St.  506;  Esty  v.  Clark,  101  Mass.  36;  S.  C,  3  Am.  Rep.  320; 
KimboB,  V.  Story,  108  id.  382 ;  2  Jarman  on  Wills,  45 ;  2  Williams 
on  Ez'rs,  1004 ;  Roper  on  Legacies  (2d  Am.  ed.),  117  ;  Varrell  v.  Wen^ 
deH  20  N.  H.  432  ;  IHckens  v.  E.  E.  Co.,  23  N.  Y.  158 ;  Drake  v.  Gil 
more,  52  id.  389.  *  2.  In  the  construction  of  this  statute,  the  doctrine 
of  noscitur  a  sociis  may  properly  be  applied,  and  this  would  restrict  the 
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teim  "other  relations"  to  those  standing  in  the  order  of  child,  as 
grandchild,  etc,  in  the  direct  descending  line,  and  proceeding  from 
the  hodj  of  the  testator.-  Broom's  Leg.  Max.  451 ;  Mone  v.  Ins. 
Co.,  30  Wis.  534;  S.  C,  11  Am.  Rep.  587;  Potter's  Dwarris,  184,  236, 
292  ;  Chegcarctif  v.  Jenkins,  3  Sandf.  413  ;  Chegaray  v.  The  Mayor,  etc  , 
18  N.  Y.  229. 

Rtam,  C.  J.  The  testator's  wife  having  died  before  him,  there  b  no 
donbt  that  his  bequest  to  her  lapsed  (2  Bedfield  on  Wills,  284),  unless  it 
comes  within  sec*  29,  ch.  97,  R  S.  And  the  sole  question  in  this  case 
is  whether  a  wife  is  a  relation  of  her  husband  within  the  meaning  of  the 
provision. 

Relation,  in  thu  use,  is  a  very  indefinite  word,  which  has  often  per- 
plexed courts.  In  a  broad  sense,  there  are  relations  by  affinity  as  well 
as  by  consanguinity.  Jacobs'  Die,  ^^  Consanguinity ; "  1  Black.  434 
And  in  this  sense,  we  should  find  it  difficult  to  concur  in  the  position 
that  a  wife  is  not  a  relation  of  her  husband.  Stortr  v.  WheatUy^s  Ex^rs, 
I  Penn.  St.  506.  As  great  a  jurist  as  Gibson,  C.  J.,  suffered  himself  to 
say  in  that  case :  "  A  wife  is  not  related  to  her  husband  in  any  respect. 
Of  his  connection  with  her  family,  she  is  the  link  or  commune  mnculutn  ; 
but  so  far  is  she  from  being  connected  with  him  as  a  relation,  that  her 
civil  existence  is  melted  into  his,  and  they  together  form  one  person.  A 
wife,  therefore,  is  no  more  a  relation'  or  connection  of  her  husband,  than 
the  husband  is  a  relation  or  connection  of  himself."  That  seems  carry- 
ing  a  theory  of  the  common  law  ad  absurdum  ;  a  paradox  which  would 
make  the  homicide  of  the  wife  by  the  husband  appear  to  partake  of  the 
natnre  of  suicide  rather  than  of  murder,  and  the  adultery  of  the  wife 
rather  the  husband's  own  offense  than  hers  against  him.  But  though 
the  common  la;w  adopted  the  maxim  vir  et  uror  sunt  unica  persona,  quia 
caro  una  et  sanguis  unus,  yet  that  was  very  much  cum  sit  vir  caput  mult' 
eris  (Co.  Litt.  112  a),  and  was  largely  in  regard  of  rights  of  property 
and  action.  For  many  purposes,  the  common  law  truly  recognized  two 
persons  in  marriage,  distinct  and  bearing  to  each  other  the  nearest  of 
all  human  relations.  Bacon's«  Peterdorff's,  Dane's  Abr.,  '*  Baron  and 
Femme"  The  startling  position,  shocking  all  human  understanding, 
that  the  wife  is  not  a  relation  of  the  husband,  seems  to  have  arisen  from 
the  language  of  Lord  Hardwicke  in  Worsdy  v.  Johnson,  3  Atkyns, 
758,  which  the  chancellor  rests  on  his  previous  decision  in  Domes  ▼• 
BaUy,  1  Vesey,  Sr.  84,  forgetting  that  he  had  said  in  the  latter  case, 
decided  on  another  point,  **  It  cannot  be  said  that  there  is  no  relation 
between  the  husband  and  wife ;  but  the  question  is,  whether  there  h*t 
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ioch  a  relation  as  is  here  meant."    And  that  b  the  precise  question  in 
the  ooRStraction  of  the  statute  before  us.  ^ 

The  section  in  question  seems  to  have  been  taken  in  1849  from  Mas^a- 
dinsetts.  There  does  not  appear  to  have  been  then  any  construction  oi 
it  in  that  State.  But  the  subsequent  decisions  of  Biiy  v.  Clark,  101 
Mass.  36;  S.  C,  3  Am.  Rep.  320,  and  Kimball  v.  Story,  108  id.  882, 
though  not  binding  upon  us,  ought  to  have  great  weight  And  it  h 
satisfactory  that  oar  own  conclusion  is  the  same. 

The  word  ^^  relation  "  was  perhaps  unfortunately  used  in  the  section, 
because  it  is  in  itself  indefinite.  But  there  had  fortunately  been  a 
uniform  line  of  decisions,  extending  through  more  than  a  century,  before 
the  section  was  adopted  here,  which  confined  the  word  used  in  becjuests, 
to  relations  by  blood,  and  made  it  virtually  equivalent  to  kindred. 
Brown  v.  Brawn,  ruled  by  Lord  Macclesfield,  and  cited  in  Thomas 
V.  IRUj  infra,  and  other  cases,  was  perhaps  the  first  case  on  the  point, 
bat  we  cannot  find  it  reported.  AnonymotUy  1  P.  Wms.  327 ;  Thomas 
V.  HilL  Cases  Temp.  Talbot,  251 ;  Harding  v.  Gkfn,  1  Atkyns,  469 ; 
Atfy  Gen.  v.  Burkland,  apparently  not  reported,  but  cited  in  Goodinge 
▼.  Goodinge,  1  Vesey,  Sr.  231,  and  in  a  note  to  Edge  v.  SaiUibury,  Am* 
bier,  70 ;  Dtwies  v.  BaUy,  1  Vesey,  Sr.  84 ;  Woreeley  v.  Johnson,  3 
Atkyns,  758  ;  WkUhome  v.  Harris,  2  Vesey,  Sr.  527 ;  baojc  v.  Defriez, 
Ambler,  595 ;  Green  v.  Howard,  1  Brown's  G.  C.  31 ;  Hands  ▼.  Handk\ 
•pjiarently  not  reported,  cited  in  Philips  v.  Garth,  3  Brown's  G.  C.  69, 
and  in  other  cases ;  Spring  v.  Biles,  1  Term,  435  ;  Stamp  v.  Cooke,  1 
Cox,  234;  Bagner  v.  Mowbray,  3  Brown's  C.  G.  234;  Maitland  v. 
Adair,  3  Vesey,  231 ;  Devisme  v.  MeUish,  5  id.  529  ;  Jones  v.  Colbeck,  8 
id  38;  Mahon  v.  Savage,  1  Sch.  db  Lef.  Ill ;  Cruwys  v.  Colman,  9 
Vesey,  319  ;  Doe  v.  Over,  1  Taunton,  263  ;  Pope  v.  Whiteombe,  3  Meri- 
rale.  689 ;  Smith  v.  Campbell,  Cooper,  275  ;  19  Vesey,  400 ;  Wright  v. 
Atkins,  Turner  &  R.  143  ;  McNeiUedge  v.  Barday,  11  Serg.  &  R.  103 ; 
Harvey  v.  Harvey,  5  Beavan,  134 ;  Storer  v.  Wheatleffs  Ex.,  1  Penn.  St. 
506;  Varrea  v.  Wendell,  20  N.  H.  431.  See  also  Comyn's  Dig.,  App., 
^  Devise  of  personal  property,"  30,  31,  32 ;  2  Jarman,  45 ;  1  Roper's 
Leg.  1 17 ;  2  Williams'  Ex.  957 ;  2  Redfield  on  Wills,  409.  There  are 
probably  other  cases  to  the  same  effect ;  but  we  have  been  unable  to  find 
any  qualifying  the  effect  of  those  dted,  which  were  all  prior  to  the 
passage  of  our  statute.  There  are  subsequent  cases,  English  and 
American,  besides  those  in  Massachusetts,  supra,  to  the  same  purpose, 
which  we  do  not  think  it  necessary  to  quote.  Those  cited  all  proceed 
apon  the  necessity  of  limiting  the  indefinite  sense  of  the  word  "  relations  " 
Itmit  it  by  the  statute  of  distributions  to  kindred ;  and  determine  not 
Vol.  XX.. 
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onl J  tbe  degrees  of  relation,  but  the  kind  also,  that  it  is  by  oonsanguinitj. 
Such  an  unbroken  series  of  decisions  for  nearly  a  century  and  a  half 
appears  to  us  conclusive  of  the  construction  of  the  word  applied  to  wills, 
as  used  in  the  statute.  R.  S.,  ch.  5,  §  1,  subd.  1.  They  warrant  mm 
to  apply  the  language  of  Lord  Thurlow  in  Baiynor  y.  Mowbray .  ^  If 
it  was  a  recent  matter,  there  might  be  a  doubt ;  but . . .  •  when  onoe  a 
rule  has  been  laid  down,  it  is  best  to  abide  by  it  We  cannot  always  be 
speculating  what  would  have  been  the  best  decision  in  the  first  instance." 

This  view  would  control  our  construction  ;  but  there  is  another  which 
appears  also  to  be  conclusive.  The  words  of  the  statute  are,  "  child  or 
relation."  Noscitur  a  soeiit.  Child  or  other  relation  must  signify 
child,  or  other  relation  of  like  character  as  a  child ;  that  is,  other 
relation  of  the  testator's  blood.  **When  particular  words  are  fol- 
lowed  by  general  ones,  the  latter  are  to  be  held  as  applying  to 
persons  and  things  of  the  same  kind  as  those  which  precede." 
Potter's  Dwarris,  236,  292 ;  Broom's  Leg.  Max.  450 ;  Mane  v.  £u. 
Cb.,  SO  Wis.  534 ;  Atfy-Gen.  v.  B.  R.  CkmpcanieB,  35  id.  425  ;  Chegaray 
y.  JenkinSj  3  Sandford,  409.  In  the  latter  case,  the  statute  constmed 
had  the  words  ^  Incorporated  Academy  or  other  seminary  of  learning." 
And  the  court  says:  ''The  maxim  noicitur  a  sociu  appears  to  be 
applicable  here,  and  to  limit  the  exemption  from  taxation  to  such  semin- 
aries alone  as  are  incorporated."  We  cannot  doubt  the  effect  of  the 
word  ''  other,"  in  this  statute,  or  the  intention  of  the  legislature  to  use 
the  phrase  '*  other  relation,"  in  the  sense  of  kindred. 

The  law  has  always  favored  blood  in  the  descent  of  estates.  The 
particular  provisions  of  our  statutes  in  favor  of  the  wife  are  personal  to 
her,  and  tend  rather  to  exclude  than  to  include  her  in  the  term ''  relations," 
as  used  in  the  section.  Green  v.  Howard^  supra.  In  saving  bequests 
from  lapsing  by  the  death  of  the  devisee  or  legatee  before  the  testator, 
the  le^slative  intention  appears  to  have  been  to  save  them  only  to  the 
kindred  of  the  testator,  to  the  issue  of  the  devisee  or  legatee  only  when 
the  issue  is  of  the  testator's  blood  as  well  as  the  devisee  or  legatee. 
Therefore  the  statute  is  so  framed  as  to  exclude  bequests  to  a  stranger 
or  the  wife,  because  the  issue  of  the  one  could  not,  and  the  issue  of  the 
other  might  not,  be  of  the  testator's  blood.  When  the  wife's  issue  is  the 
husband's  also,  it  seems  to  have  been  presumed  that  the  will  itself  would 
provide  for  them  without  necessity  of  statutory  protection*  But  when 
the  issue  of  the  wife  is  not  the  issue  of  the  husband,  we  can  perceive  iio 
reason,  in  or  out  of  the  statute,  for  saving  a  personal  bequest  to  her  f roia 
lapsing,  which  would  not  apply,  though  with  perhaps  ^ess  foroe,  to  i 
personal  bequest  to  a  stranger. 


AUGUST  TERM,  1876.  35 

Joliffe  T.  The  Madison  Mutual  Insurance  Company. 

In  the  present  peculiar  case,  the  role  seems  to  work  a  hardship  ;  bat 
we  must  apply  the  general  principle.  In  such  circumstances  as  these, 
(he  natural  feeling  of  the  elder  children  should  afford  that  protection  to 
the  younger,  which  courts  cannot  give  without  violation  of  judicial  rule* 
And  we  can  say  of  this  case,  as  the  court  of  Pennsylvania  said  of  another : 
*'  It  is  an  unfortunate  case,  but  the  law  is  dear.  The  legacy  lapserl  by 
the  death  of  the  legatee  in  the  life  of  the  testator."  The  statute  *^  does 
not  reach  the  present  case,  and  we  are  sorry  for  it."  Dtekinsanv.  Pm^ 
ru,  8  Serg.  &  R.  71. 

By  the  Court, — The  judgment  of  the  court  below  is  affirmed* 
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hmmmce  —  condition  catoUUng  policy  for  nonrpaymerU  o/premiitm  note-^  waiver  of, 

A  policy  of  insanince  contained  the  condition  that  **  whenever  a  promissory  note  shaD 
be  tftken  for  the  cash  premium,  the  policy  in  all  such  cases  shall  be  issued  upon  the 
expreos  oondilion  that  if  Mild  note  is  not  paid  within  sixty  days  after  the  name  shall 
become  due,  thereafter  ail  obligations  of  the  company  to  the  insured  shall  be  sua* 
Iieuded  until  such  time  as  the  said  note  shall  be  fully  paid."  A  loss  occurred  wh  le  • 
note  given  for  a  portion  of  the  cash  premium  remained  unpaid  for  more  than  sixty 
days  after  due.  Held,  (1)  that  the  condition  was  valid,  but  (2)  that  it  was  waived  by 
defendant's  accepting  after  notice  of  loss,  the  amount  due  on  the  note. 

ACTION  on  a  policy  of  insurance  against  fire  issued  by  the  defend 
ant  to  the  plaintiff's  testator  on  May  12,  1870,  for  a  term  of  five 
years.     The  property  was  burnt  in  February,  1872. 

The  cash  premium  of  $16.50  payable  when  the  policy  was  issued  was 
Dot  paid  at  Uiat  time,  but  the  plaintiff's  testator  gave  his  note  therefor 
due  January  1,  1871.  He  also  gave  the  usual  premium  note  for  $ddb 
payable  on  call  of  the  directors  of  the  company.  The  note  for  the  cash 
premium,  not  being  paid  at  maturity,  was  sued,  and  judgment  obtained 
thereon,  a  portion  of  which  was  paid  before  the  loss.  After  the  loss,  and 
after  the  defendant  had  notice  thereof,  the  balance  of  the  judgment  was 
paid  to  and  accepted  by  the  defendant  without  objection  or  reservation. 

There  was  no  controversy  in  respect  to  the  loss,  or  the  amount  and 
proofs  thereof.  The  circuit  judge  held,  that  receiving  the  unpaid  balance 
ol  the  cash  premium  after  notice  of  the  loss  was  a  waiver  of  the  default 
in  paying  the  same,  estopping  the  defendant  from  asserting  that  its  li» 
oility  on  the  policy  was  suspended  when  the  loss  occurred. 
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Tlie  defendant  appealed  from  the  judgment  entered  norsoant  to  sndi 
▼erdict. 

B  E,  Hutchimonj  for  appellant,  argued,  1.  That  if  any  liability  at- 
tached under  the  policy,  tt  was  at  the  moment  of  loss,  and  that  by  the 
express  terms  of  the  contract  the  liability  of  the  company  was  suspended 
si  that  time,  and  the  effect  of  the  receipt  of  the  balance  of  the  cash  pre- 
mium wits  simply  to  cause  the  policy  to  re-attach  from  the  date  of  the  re- 
ceipt, and  not  to  waive  the  condition.  Oardwell  v.  Republic  Ins,  Co.y  Chi. 
Leg.  News,  May  22,  1875  ;  WiUmnu  v,  Ins.  Co.,  19  Mich.  451  ;  WaU 
V.  Ins.  Co,,  36  N.  Y.  157  ;  Reedy.  JStna Ins.  Co.,  Court  of  Appeals  of 
N.  Y.,  cited  in  19  Mich.  451.  2.  The  assured,  as  a  member  of  a  mutual 
company,  was  chargeable  with  notice  of  its  by-laws  ;  and  besides,  ho  had 
actual  notice  of  the  penalty  for  non-payment  of  the  assessment.  Upon 
the(]ue8tion  of  assessments,  see  51  Penn.  St.  402 ;  Ae%  v.  IVoy  Ins.  Co,, 
3  Wis.  254 ;  AtlarUtc  F.  Ins.  Co.  v.  Saunders,  36  N.  H.  252  ;  Ins.  Co,  v. 
Paige,  1  Hilt.  430;  Coks  v.  Ins.  Co.,  18  Iowa,  425.  3.  The  forfeiture 
of  his  policy  for  non-payment  of  an  assessment  does  not  relieve  the  as- 
«ured  from  his  liability  to  pay  the  assessment.  Iowa  St,  Ins.  Co.  v.  Prossee^ 
11  Iowa,  115  ;  Beadle  v.  Ins.  Co.,  3  Hill,  161  ;  6  Cranch,  192.  How 
^hen  can  its  receipt  after  forfeiture  be  a  waiver  ?  4.  The  charter  ex- 
pressly authorizes  the  executive  committee  to  act  "  without  the  presence 
of  the  board."  And  its  act  in  this  case  became  that  of  the  board  by 
ratification.  Howard  Ins.  Co.  v.  Ins.  Co.,  22  Conn.  394 ;  Atlantic  F, 
Ins.  Co.  V.  Saunders,  supra  ;  25  Barb.  146. 

Wm.  F.  Vilas,  for  respondent,  to  the  point  that  the  defendant,  by  re- 
ceiving the  balance  of  the  cash  premium  with  full  knowledge  of  the  loss, 
had  waived  any  forfeiture  which  might  have  been  incurred  by  non-pay- 
ment, cited  Wing  v.  Harvey,  27  £ng.  L.  &  £q.  140 ;  N.  Berwick  Co,  v. 
Ins.  Co.,  52  Me.  336  ;  Miner  v.  Phcenix  Ins.  Co.,  27  Wis.  693  ;  May  on 
Ins.,  §§  361-3.  He  further  argued  that  the  executive  conmiittee  had  no 
power  to  annul  the  policy ;  and  that,  even  if  it  had  been  properly  au- 
nulled,  the  company  had  waived  all  by  its  subsequent  acts  in  receiving  the 
cash  premium  and  assessment,  sending  out  to  the  insured,  blanks  to  prove 
the  loss,  and  placing  its  refusal  to  pay  solely  on  the  ground  that  he  cash 
premium  note  had  not  been  paid. 

LroN,  J.  The  application  for  insurance  upon  the  property  covered  by 
the  policy  in  suit,  signed  by  the  plaintiff's  testator,  contains  the  follow- 
ing condition,  which  is  part  of  the  contract  of  insurance,  nx. :    '<  When 
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ever  a  promissory  note  shall  be  taken  for  the  cash  premium,  the  policy 
in  all  such  cases  shall  be  issued  upon  the  express  condition  that  if  said 
note  IS  not  paid  within  sixty  days  after  the  same  shall  become  due,  there- 
after all  obligations  of  the  company  to  the  insured  shall  be  suspended  until 
inch  time  as  the  said  note  shall  be  fully  paid."  The  loss  occurred  while  a 
poition  of  the  cash  premium,  for  which  a  note  had  been  given,  remained 
unpaid,  and  more  than  sixty  days  after  such  note  became  due.  It 
occurred,  therefore,  at  a  time  when,  by  the  terms  of  the  contract  of 
insurance,  the  liability  of  the  defendant  company  on  the  policy  was 
suspended.  This  stipulation  in  the  contract  is  not  prohibited  by  statute, 
and  is  not  against  public  policy.  On  the  contrary,  it  is  fair  and  reasona- 
ble that  the  insurer  should  be  relieved  from  liability  while  the  insured 
is  in  default  in  respect  to  payments  of  premiums,  and  like  stipnlatioTis 
in  insurance  contracts  have  been  enforced  in  numerous  cases,  amoii<4 
which  are  the*  folio  wing:  Baker  v.  Onion  Mutual  Li  fe  Ins,  Oo,^  48  N.  V. 
283;  PiU  V.  Berkshire  Life  Ins.  Co.,  100  Mass.  500;  WaU  v.  Home  Ins. 
Co.,  36  N.  Y.  167 :  WiUiam»  v.  Albany  City  Ins.  Co.,  19  Mich.  451  ; 
Beadle  v.  Chenango  Co,  MtU,  Ins.  Co,,  3  Hill;  161.  Other  cases  to  tlie 
same  effect  will  be  found  cited  in  Crorton  v.  Bodge  Co.  Mut.  Ins.  Co., 
decided  herewith.  Hence,  there  can  be  no  recovery  unless  the  defendant 
has  waived  the  above  condition.  The  condition  was  inserted  in  the  con- 
Ira4^  for  the  benefit  of  the  defendant,  and  manifestly  it  was  competent  for 
the  defendant  to  waive  it.  Has  it  done  so  ?  The  only  act  of  the  defend- 
ant which  is  relied  upon  as  such  waiver,  is  the  receipt  by  it  of  the  un- 
paid balance  of  the  cash  premium,  after  the  loss.  The  precise  question 
is,  therefore,  was  the  receipt  of  such  balance  by  the  defendant,  after 
notice  of  the  loss,  a  waiver  of  the  condition  of  the  contract  by  which  the 
liability  of  the  defendant  on  the  policy  was  suspended  when  the  loss  oc- 
curred? 

Had  the  agreement  been  that  in  case  of  default  the  whole  cash  pre- 
mium should  be  considered  earned,  and  that  the  liability  of  the  insurer 
should  be  suspended,  or  the  policy  be  void,  until  such  premium,  or  the 
note  given  therefor,  should  be  fully  paid,  we  should  have  but  little  diffi- 
culty with  the  question.  In  such  case,  the  insurer,  having  earned  the 
premium,  would  be  entitled  to  receive  it  in  any  event.  If  paid  during 
the  life  of  the  policy,  it  would  revive  the  risk  from  the  date  of  payment 
as  to  all  of  the  insured  property  remaining  at  that  date  ;  if  not  paid  during 
the  life  of  the  policy,  the  insurer  would  be  entitled  to  it,  and  mi<^ht  re- 
eo^er  it  by  action.  The  premium  would  not,  under  such  an  agreement, 
«>Yer  any  portion  of  the  time  during  which  the  liability  of  the  insurer 
was  suspended.     If  the  insurer  accept  the  premium  after  default,  such 
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aocpptance  is  not  inoonsistent  with  the  claim  that  liability  on  the  policy 
was  suspended  during  default,  and  could  not  possibly  mislead  the  insured 
to  JUS  prejudice.  The  insured  pays  and  the  insurer  accepts  just  what 
the  former  is  liable  to  pay  and  the  latter  is  entitled  to  receive  in  any 
event,  and  the  transaction  lacks  every  essential  element  of  a  waiver  or 
of  an  estoppel  in  pais.  See  cases  above  cited,  particularly  WtUiam^  v. 
Lis.  Co.,  19  Mich.  451 ;  S.  C,  2  Am.  Rep.  95. 

Rut  this  is  not  such  a  case.  The  stipulation  in  the  contract  before  us 
is  not  that  upon  default  for  sixty  days  in  the  payment  of  the  note  given 
for  the  cash  premium,  such  premium  shall  be  considered  earned,  and 
therefore  payable  absolutely  ;  but  it  is  merely  that  the  liability  of  the 
defendant  shall  be  suspended  from  sixty  days  after  the  note  became  due 
until  the  same  should  be  fully  paid.  The  whole  cash  premium  had  not 
been  earned  when  the  defendant's  liability  on  the  policy  was  suspended, 
but  only  a  pro  rata  portion  of  it  Neither  did  the  premium  run  during 
the  suspension ;  for  risk  and  premium  go  hand  in  hand,  and  one  ceasing, 
the  other  also  ceases.  A  writer  on  this  subject,  speaking  of  the  contract 
of  insurance,  says  :  '^  It  is,  moreover,  a  conditional  contract ;  for  when  no 
risk  attaches  no  premium  is  to  be  paid,  or,  if  paid,  must,  in  the  absence 
4if  fraud,  be  returned  to  the  assured.  In  point  of  fact,  the  contract  is  to 
pay  the  premium  on  condition  that  the  risk  is  run,  and  the  refunding  a 
premium  is  of  frequent  occurrence  in  maritime  insurance ;  and  that,  too^ 
in  cases  where  it  is  entirely  optional  with  the  assured  whether  the  prop- 
erty insured  shall  be  put  at  hazard  or  not,  as  when  the  ship  is  never  dis- 
patched by  the  owner  on  the  projected  voyage.  The  language  of  Lord 
Mansfield  in  TyrieY.  Fletcher,  Cowp.  668,  is  explicit :  '  When  the  risk 
has  not  been  run,  whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure  or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall 
be  returned.'  And  this  principle  is  alike  applicable  to  all  policies  of  in- 
surance."    May  on  Insurance,  §  4. 

Applying  these  principles  to  the  present  case,  it  necessarily  results, 
that  at  the  expiration  of  sixty  days  from  the  time  the  note  given  for  cash 
premium  became  due,  the  liability  of  defendant  on  the  policy  ceased,  and, 
without  restoring  such  liability,  the  latter  was  entitled  to  receive  on  such 
note  what  the  policy  had  earned  while  in  force,  and  it  could  have  refused 
to  receive  any  sum  in  excess  of  what  the  policy  had  so  earned.  But  the 
defendant  received  the  whole  cash  premium  for  which  the  note  was  given. 
I)y  so  doing,  it  received  compensation  for  the  risk  covering  the  time  when 
the  loss  occurred,  and  we  think  that  it  cannot  now  be  heard  to  allege  that 
at  the  time  of  the  loss  it  had  no  risk  on  the  property  insurecL  Tho  ac- 
ceptance of  the  full  premium  after  notice  of  the  loss  is  entirely  incoib 


AUGUST  TERM,  1875.  39 


Kirk  ▼.  The  Dodge  County  Mutual  lusuranoe  Company. 

■isteiit  with  the  ciaim  that  the  risk  was  suspended  when  the  loti 
occurred. 

AVe  conclude,  therefore,  in  view  of  the  peculiar  terms  of  the  contract, 
thai  tlie  acceptance  of  the  cash  premium,  after  default  and  notice  of  the 
I06&,  operated  as  a  waiver  of  the  suspension  clause  therein,  and  renders 
the  defendant  continuously  liable  on  the  policy  the  same  as  though  the 
Dotc  for  cash  premium  had  been  paid  when  due. 

The  remainder  of  the  opinion  is  not  important. 

The  foregoing  views  dispose  of  the  case.  The  defendant  having 
waived  the  stipulation  that  the  risk  should  be  suspended  on  default  being 
made  for  more  than  sixty  days  in  payment  of  the  note  given  for  the  cash 
premium,  and  the  policy  not  having  been  declared  void  or  annulled  for 
non-payment  of  the  assessment  on  the  premium  note,  the  circuit  judge 
properly  directed  the  jury  to  find  for  the  plaintiff ;  and  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

By  the  Court.  — >  Judgment  affirmed. 


KiBK  ▼.  The  Dodge  Couktt  Mutual  Insubaitob  Compaht 

(38  WIb.  138.) 
yegoUabU  tngtrufnerU-^  negoUabUUy, 

A  |iroi]iisH)r7  note  given  for  the  premiam  on  a  policy  of  iunoranoe,  which  was  otherwiM 
negotiable,  contained  a  memonuidam  that  if  the  maker  failed  to  pay  it  at  matcuity  the 
wiiole  amonnt  of  the  premiam  on  the  policy  should  be  considered  earned  and  the  pol« 
ley  Toid.  Held,  that  tiie  memorandum  did  not  affect  its  negotiability,  and  that  it  was 
entitled  to  grace. 

ACTION  on  a  policy  of  insurance  against  fire  issued  by  defendant  to 
plaintiff,  January  12,  1875.    The  property  insured  was  burned  Feb- 
ruary 14,  1875. 

The  defendant  alleged  as  a  defense  the  execution  by  plaintiff  of  the 
instrument  set  forth  in  the  opinion  ^and  the  pluntiff's  failure  to  pay  the 
same  according  to  its  terms  on  Feb.  12th9 1875,  and  that  in  consequence  of 
tQch  failure  the  policy  became  null,  devoid,  and  so  remained  at  the  time 
of  the  loss  Plaintiff  demurred  to  the  answer,  and  from  an  order  sustain- 
ing the  demurrer  defendant  appealed. 

Dixcn^  Hooker  Sf  Palmer  (L.  S»  Dixon,  of  counsel),  for  appellant,  to 
the  point  that  the  condition  annexed  to  the  note  destroyed  its  negotiabil> 
ity,  and  tLerefore  no  days  of  grace  existed,  cited  Robert  v.  Ins.  Co.,  1 
Bigelow's  L.  db  A.  Ins.  R.  644;  S.  C,  1  Disney;  355;  1  Parsons  on  6. 
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6  N.  45  ;  Martin  v.  Chaimiry,  2  Strange,  1271 ;  Knight  v.  W.  ^  M.  R 
R,  Co.,  I  Jones'  Law  (N.  C),  357 ;  Barnes  v.  Gorman,  9  Rich.  Law, 
297  ;  Wallace  v.  Dyson,  1  Spears'  Law,  127  ;  Austin  y.  Burns,  16  Barb. 
€43  ;  HMard  v.  Mosely,  11  Gray,  170;  Atnerican  Ex.  Bank  v.  Manchard, 

7  Allen,  333  ;  .6Zai«  v.  Coleman,  22  Wis.  415  ;  Overton  v.  Tyler,  3  Penn. 
Si.  346;  Union  Mut.  Life  Ins.  Co,  v.  McMUen,  24  Ohio  St.  67;  S.  C, 
18  Am.  Law  Reg.  (N.  S.)  610 ;  4  Bigelow's  L.  &  A.  R.  384,  390  :  Zim- 
merman v.  Anderson,  67  Penn.  St.  421 ;  5  Am.  Rep.  447  ;  Arnold  ▼•  R 
R.  Co,,  5  Duer,  207. 

Cousins  Sf  Hoyt  {H.  Cousins,  of  counsel),  for  respondent.  conte:i«U'tI 
that,  the  note  being  taken  in  payment  of  the  premium,  the  policy  t  >ok 
effect  from  delivery,  and  must  continue  in  force  until  default  in  |ia\  m  Mit 
of  the  note  at  least,  whatever  might  be  the  consequences  of  non-pa3rmeftt 
at  maturity;  that  there  could  be  no  default  until  the  note  became  due 
(Mutual  Life  Ins,  Co.  v.  French,  2  Cin.  Sup.  Ct.  R.  321 ;  Pitt.  v.  Ins. 
Co.,  100  Mass.  500 ;  Goit  v.  Ins,  Co.,  25  Barb.  189)  ;  and  that  the 
note  was  negotiable  and  entitled  to  grace.  2  Bouv.  Law  Die.  392 ; 
Wall  V.  Ins.  Co.,  36  N.  Y.  158  ;  Alliance  Mut.  Ins.  Co.  v.  Swift.  1 0 
Cush.  533  ;  Caryy.  Nagel,  2  Biss.  244 ;  Frost  v.  Ins.  Co.,  5  Denio,  154  ; 
BtiUy.  Sims,  23  N.  Y.  570 ;  Sanders  v.  Bacon,  8  Johns.  485  ;  Cot  a  \. 
Buck,  7  Mete.  588;  Bodges  v.  Shider,  22  N.  Y.  114;  Taylor  v.  Curry ^ 
109  Mass.  36;  Bank  of  Washington  v.  Triplett,  1  Pet.  25;  Bopping  ▼. 
Quin^  12  Wend.  517 ;  R.  S.,  ch.  60,  §  5. 

Cole,  J.  The  question  in  this  case  is,  whether  an  instrument  of 
which  the  following  is  a  copy,  is  a  negotiable  promissory  note  : 

"  $40.00.  Arkansaw  p.  O.  E.  N.  Stillman,  Agent.  Pepin  Co., 
Wis.,  Jan'y  12,  1875.  On  or  l^efore  the  12th  of  February  next,  for 
value  received,  I  promise  to  pay  to  the  Dodge  County  Mutual  Insur- 
ance Co.  or  order,  at  their  office  in  Waupun,  Wis.,  forty  dollars  for 
premium  for  insurance  policy  No.  2,193  in  said  company. 

*'  And  it  is  further  agreed  that  if  this  note  be  not  paid  at  maturity,  the 
whole  amount  of  premium  on  said  policy  shall  be  considered  as  earned, 
and  the  policy  be  null  and  void  so  long  as  this  note  remains  overdue  and 
unpaid.  Interest  at  the  rate  of  ten  per  cent,  per  annum  until  paid.  W. 
G.  Kirk.*' 

If  the  above  is  a  negotiable  promissory  note,  it  was  not  due  when  the 
property  insured  was  destroyed  by  fire  on  the  14th  of  February,  1875, 
and  the  company  is  responsible  for  the  loss. 

It  seems  to  us  there  can  be  no  doubt  about  the  character  of  the  iii> 
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■tnunenl.  It  has  all  the  essential  qualities  of  a  promissory  note  as  de- 
fined in  the  books.  It  is  a  promise  to  pay  to  the  order  of  the  company 
a  specified  sum  of  money,  at  a  fixed  time ;  the  payment  not  dependent 
on  any  contingency^  nor  payable  out  of  a  particular  fund.  Says  Shaw, 
C  J.,  in  Ooia  v.  Bueky  7  Mete.  588 :  "<  The  true  test  of  the  negotiability 
of  a  note  seems  to  be,  whether  the  undertaking  of  the  promisor  is  to 
pay  the  amount  at  all  events,  at  some  time  which  must  certainly  come, 
and  not  out  of  a  particular  fund,  or  upon  a  contingent  event.  If  it  were 
payable  on  a  contingency,  or  out  of  a  particular  fund,  it  would  not  be 
negotiable."  Whatever  doubt  might  exist  in  that  case  as  to  whether 
the  undertaking  to  pay  was  absolute  and  to  be  made  within  a  certain 
limited  time,  there  would  seem  to  be  no  uncertainty  upon  any  of  those 
points  in  the  case  before  us. 

It  is  said,  however,  that  the  memorandum  attached  to  the  note  is  in 
the  nature  of  a  condition  which  destroys  the  negotiable  character  of  the 
instrument.  That  memorandum  in  no  degree  qualifies  the  absolute 
promise  of  the  maker  to  pay  the  note  on  or  before  the  12th  day  of 
February  thereafter.  The  maker  stipulates  that  if  he  fails  to  pay  at  the 
maturity  of  the  note,  the  whole  amount  of  premium  on  the  policy  shall 
be  considered  earned,  and  that  while  he  should  be  in  default  the  prop- 
erty would  be  at  his  own  risk.  This  is  the  substance  of  the  memoran- 
dum. But  it  does  not  affect  or  change  the  maker's  liability  on  the  note. 
That  continues,  though  the  policy  may  have  become  forfeited  by  his 
failure  to  pay  at  the  time  specified.  The  effect  of  such  a  memorandum 
on  the  rights  of  the  insurer  and  insured  is  quite  fully  considered  in  Wll- 
Uams  V.  Alhany  City  Ins.  Co,,  19  Mich.  451 ;  S.  C,  2  Am.  Hep.  95  ; 
though  there  the  question  was,  whether  the  company  was  liable  on  the 
policy  for  a  loss  occumng  during  the  default  to  pay  the  note.  That,  of 
course,  is  a  different  question  from  the  one  before  us.  Here  the  ques- 
tion is,  whether  the  character  of  the  instrument  is  affected  by  the  mem- 
orandum attached.  And  we  perceive  no  ground  for  holding  that  it  is. 
The  case  of  Blake  v.  Coleman^  22  Wis.  415,  is  clearly  distinguishable 
from  the  one  at  bar.  See  Ward  v.  Pemgo,  33  Wis.  143 ;  Sanders  v 
Bacon  J  8  Johns.  485  ;  Hodjgts.v,  Skuler,  22  N.  Y.  114. 

We  think  the  order  of  the  CirQuit  Court,  sustaining  the  demurrer  to 
the  answer,  is  correct,  and  must  be  affirmed. 

jy  the  (hurt, — Order  affirmed. 
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(99  Wis.  232.) 
AUomey  and  counsel  ^  admiMion  of  women  to  the  bar. 

Where  the  statate  relating  to  theadmissiaii  of  attorneys  applied  in  terms  to  males  obIj» 
heldf  that  it  would  not  be  oonstmed  to  inclode  females  because  of  the  slatatory-  role 
of  constniction  that "  words  of  the  masculine  gender  may  be  applied  to  females." 

I^OTION  for  the  admission  of  Miss  R.  Lavinia  Goodell  to  the  bai  of 
^^^  the  Supreme  Court.  A  certificate  was  presented  showing  that  Miss 
Goodell  had  been  upon  due  examination  admitted  to  the  Circuit  Court 
of  Rock  county. 

The  statutes  of  Wisconsin  relating  to  admissions  to  the  bar  are  as  fol- 
lows (Tay.  Stats.  1343-4,  §§  31-33,  which  are  the  same  as  §§  1-3,  eh.  189, 
Laws  of  1861) : 

^<  §  31.  No  person  shall  hereafter  be  admitted  or  licensed  to  practice 
as  an  attorney  of  any  court  of  record  in  this  State,  except  in  the  manner 
hereinafter  provided. 

<*  §  32.  To  entitle  any  such  person  to  practice  as  such  attorney  in  the 
Circuit  Courts  of  this  State,  he  shall  be  first  licensed  by  order  of  one  of 
the  judges  thereof,  made  in  open  court ;  and  no  such  order  shall  be 
made  until  the  person  applying  for  such  license  shall  have  first  been  ex- 
amined  in  open  court,  by  the  judge  thereof,  or  examiners  by  him  ap« 
pointed,  as  to  his  learning  in  the  law  and  ability  to  practice  as  suofa 
attorney,  nor  until  such  judge  shall  be  satisfied  that  such  person  possesses 
a  sufficient  legal  knowledge  and  ability  to  entitle  him  to  practice  as  suofa 
attorney,  nor  unless  such  person  be  resident  of  this  State,  more  than 
twenty-one  years  of  age,  and  of  good  moral  character.  His  residence 
and  age  must  be  made  to  appear  by  his  affidavit. 

^<  §  33.  Any  person  licensed  by  order  of  the  court,  as  provided  by  sec* 
tion  2  of  this  act  [|  32],  shall  be  entitled  to  practice  as  attorney  of 
any  court  of  record  of  this  State  except  the  Supreme  Court ;  and  to  entitle 
any  person  to  practice  as  attorney  in  the  Supreme  Court,  he  shall  first  be 
licensed  by  order  of  such  court." 

L  C.  Sloan,  for  the  motion,  read  an  argument  prepared  by  the  applicant. 

Rtan,  C.  J.  In  courts  proceeding  according  to  the  course  of  the  com* 
mon  law,  a  bar  is  almost  as  essential  as  a  bench.  And  a  good  bai  may 
be  said  to  be  a  necessity  of  a  good  court.     This  is  not  always  understood, 
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perhaps  not  fully  by  the  bar  itself.  On  the  bench^  the  lesson  is  soon 
learned  that  the  facility  and  accuracy  of  judicial  labor  are  largely  depend- 
ent, on  the  learning  and  ability  of  the  bar.  And  it  well  becomes  every 
court  to  be  careful  of  its  bar  and  jealous  of  the  rule  of  admission  to  it, 
with  the  view  of  fostering  in  it  the  highest  order  of  professional  excel- 
lence. 

The  Constitution  makes  no  express  provision  for  the  bar.  But  ic  es- 
ui)lishes  courts,  amongst  which  it  distributes  all  the  jurisdiction  of  all 
the  courts  of  Westminster  HaU,  in  equity  and  at  common  law.  Putnam 
T.  Sweet  J  2  Pin.  302.  And  it  vests  in  the  courts  all  the  judidal  power 
of  the  State.  The  constitutional  establishment  of  such  courts  appears  to 
carry  with  it  the  power  to  establish  a  bar  to  practice  in  them.  And 
admission  to  the  bar  appears  to  be  a  judicial  power.  It  may,  therefore, 
become  a  very  grave  question  for  adjudication  here,  whether  the  Consti- 
tution does  not  intrust  the  rule  of  admission  to  the  bar,  as  well  as  of  ex- 
pulsion from  it,  exclusively  to  the  discretion  of  the  courts. 

The  legislature  has,  indeed,  from  time  to  time,  assumed  power  to  pre* 
Bcribe  rules  for  the  admission  of  attorneys  to  practice.  When  these  have 
teemed  reasonable  and  just,  it  has  generally,  we  think,  been  the  pleasure 
of  the  courts  to  act  upon  such  statutes,  in  deference  to  the  wishes  of  a 
co-ordinate  branch  of  the  government,  without  considering  the  question 
of  power.  We  do  not  understand  that  the  Circuit  Courts  generally  yielded 
to  the  unwise  and  unseemly  act  of  1849,  which  assumed  to  force  upon 
the  courts  as  attorneys,  any  persons  of  good  moral  character,  however 
unlearned  or  even  illiterate  ;  however  disqualified,  by  nature,  education 
or  habit,  for  the  important  trusts  of  the  profession.  We  learn  from  the 
clerk  of  this  court  that  no  application  under  that  statute  was  ever  made 
here.  The  good  sense  of  the  legislature  has  long  since  led  to  its  repeal. 
And  we  have  too  much  reliance  on  the  judgment  of  the  legislature  to 
apprehend  another  such  attempt  to  degrade  the  courts.  The  State  suf* 
lers  essentially  by  every  such  assault  of  one  branch  of  the  government 
upon  another;  and  it  is  the  duty  of  all  the  co-ordinate  branches  scrupu- 
lously to  avoid  even  all  seeming  of  such.  If,  unfortunately,  such  an  attack 
upon  the  dignity  of  the  courts  should  again  be  made,  it  will  be  time  for 
them  to  inquire  whether  the  rule  of  admission  be  within  the  legislative  or 
the  judicial  power.  Bat  we  will  not  anticipate  such  an  unwise  and  un- 
becoming interference  in  what  so  peculiarly  concerns  the  courts,  whether 
the  power  to  make  it  exists  or  not.  In  the  meantime,  it  is  a  pleasure  to 
defer  to  aU  reasonable  statutes  on  the  subject.  And  we  will  decide  this 
motion  on  the  present  statutes,  without  passing  on  their  binding  force. 

This  is  the  first  application  for  admission  of  a  female  to  the  bar  of  this 
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court  And  it  is  just  matter  for  oongratulation  that  it  is  made  in  favor 
of  a  lady  whose  character  raises  no  personal  objection :  something  per^ 
haps  not  always  to  be  looked  for  in  women  who  forsake  the  ways  of 
their  sex  for  the  ways  of  ours. 

The  statute  provides  for  admission  of  attorneys  in  a  Circuit  Court  u[k>ii 
examination  to  the  satisfaction  of  the  judge,  and  for  the  right  of  persons 
60  admitted  to  practice  in  all  courts  here  except  this ;  but  that  to  entitle 
any  one  to  practice  in  this  court  he  shall  be  licensed  by  order  of  this 
court  Tay.  Stats.,  ch.  119,  §§  31,  32,  33.  While  these  sections  give 
a  rule  to  the  Circuit  Courts,  they  avoid  giving  any  to  this  court,  leaving 
admission  here,  as  it  ought  to  be,  in  the  discretion  of  the  court.  This  is, 
perhaps,  a  sufficient  answer  to  the  present  application,  which  is  not 
addressed  to  our  discretion,  but  proceeds  on  assumed  right  founded  on 
admission  in  a  Circuit  Court.  •  But  the  novel  positions  on  which  the  mo- 
tion was  pressed  appear  to  call  for  a  broader  answer. 

The  language  of  the  statute,  of  itself,  confessedly  applies  to  males  only 
But  it  is  insisted  that  the  rule  of  construction  found  in  subd.  2,  §  1,  ch. 
5,  R.  S.,  necessarily  extends  the  terms  of  the  statute  to  females.  The 
rule  is  that  words  in  the  singular  number  may  be  construed  plural,  and 
in  the  plural,  singular :  and  that  words  of  the  masculine  gender  may  be 
applied  to  females ;  unless,  in  either  case,  such  construction  would  be 
nconsistent  with  the  manifest  intention  of  the  legislature. 

This  was  pressed  upon  us,  as  if  it  were  a  new  rule  of  construction,  of 
peculiar  application  to  our  statutes.  We  do  not  so  understand  it  It 
appears  to  be  but  a  particular  application  of  the  general  rule  thus  stated 
by  TiNDALL,  C.  J. :  "  The  only  rule  for  the  construction  of  acts  of  parlia- 
ment is,  that  they  should  be  construed  according  to  the  intent  of  the  par- 
liament which  passed  the  act.''  And  it  is  not  new  or  peculiar  here. 
Potter's  Dwarris,  111.  The  last  clause  of  the  rule,  relating  to  sex,  seems 
to  be  almost  as  old  as  Magna  Charta.  Coke,  2  Inst.  45.  We  appre- 
hend that,  unless  in  the  construction  of  penal  statutes,  it  has  been  little 
questioned  since  the  much  considered  case  of  King  v.  Wiseman^  For- 
tescue,  91.  The  rule  is  permissive  only,  as  an  aid  in  giving  effect  to  the 
true  intent  of  the  legislature.  Even  of  a  statutory  rule  positive  in  terras. 
Lord  Denman  said :  ^  It  is  not  to  be  taken  as  substituting  one  set  of 
words  for  another,  nor  as  strictly  defining  what  the  meaning  of  a  word 
must  be  under  all  circumstances.  We  rather  think  that  it  merely  de- 
clares what  persons  may  be  included  within  a  term,  when  the  circum- 
stances require  that  they  should."  Queen  v.  Jtisttces,  ete.y  7  A.  &  E. 
480.     So,  aforttori^  of  the  permissive  rule  here. 

And  the  argument  for  this  motion  is  simply  this  :  that  the  applicatioa 


AUGUST  TERM,  1875.  46 

Matter  of  Goodell. 

of  this  iiermissiye  rule  of  constmction  to  a  provision  applicable  in  terms 
to  males  only,  has  effect,  without  other  sign  of  legislative  intent,  to  ad- 
mit females  to  the  bar  from  which  the  common  law  has  excluded  them 
ever  since  courts  have  administered  the  common  law.  This  is  sufficiently 
startling.  But  the  argument  cannot  stop  there.  Its  logic  goes  far  liejoud 
the  bar.  The  same  peremptory  rule  of  construction  would  reach  all  or 
nearly  all  the  functions  of  the  State  government,  would  obliterate  almost 
all  distinction  of  sex  in  our  statutory  carptis  •juris,  and  make  females 
eligible  to  almost  all  offices  under  our  statutes,  municipal  and  State, 
executive,  legislative  and  judicial*  except  so  far  as  the  Constitution  may 
interpose  a  virile  qualification.  Indeed  the  argument  appears  to  over- 
rule even  this  exception.  For  we  were  referred  to  a  case  in  Iowa,  which 
unfortunately  we  do  not  find  in  the  reports  of  that  State,  holding  a  wo- 
man not  excluded  by  the  statutory  description  of  *'  any  white  male  per- 
son." If  we  should  follow  that  authority  in  ignoring  the  distinction  of 
sex,  we  do  not  perceive  why  it  should  not  emasculate  the  Constitution 
itself  and  include  females  in  the  constitutional  right  of  male  suffrage  and 
male  qualification.  Such  a  rule  would  be  one  of  judicial  revolution,  not 
of  judicial  construction.  There  is  nor  sign  nor  symptom  in  our  statute 
law  of  any  legislative  imagination  of  such  a  radical  change  in  the  epon- 
umy  of  the  State  government.  There  are  many  the  other  way  ;  an  irre- 
sistible presumption  that  the  legislature  never  contemplated  such  confu« 
sion  of  functions  between  the  sexes.  The  application  of  the  permissive 
rule  of  construction  here  would  not  be  in  aid  of  the  legislative  intention, 
bot  in  open  defiance  to  it.  We  cannot  stultify  the  court  by  holding  that 
the  legislature  intended  to  bring  about,  per  ambages,  a  sweeping  revolu- 
tion of  social  order,  by  adopting  a  very  innocent  rule  of  statutory  con- 
struction. 

Some  attempt  was  made  to  give  plausibility  to  the  particular  construc- 
tion urged  upon  us,  founded  on  ch.  117  of  1867,  and  ch.  79  of  1870. 
It  was  represented  that  the  former  admits  women  to  every  department 
of  the  university,  excepting  the  military  only,  and  so  necessarily  includ- 
ing the  law  department ;  that  the  latter  includes  admission  to  the  bar  of 
the  graduates  of  the  law  department ;  that  the  legislature  had  thus  pro- 
vided for  the  admission  of  female  graduates  of  the  law  school,  and  ought 
therefore  to  be  understood  as  intending  the  admission  of  women  under 
the  general  statute.  If  the  legislature  had  so  provided  for  the  admission 
of  female  graduates,  we  do  not  perceive  how  that  could  aid  the  construe* 
^ion  of  the  general  statute,  or  this  lady,  who  does  not  appear  to  be  a  gr<id- 
oate.  But,  unfortunately  for  the  position,  the  statutes  were  not  stated 
with  the  fair  accuracy  which  becomes  counsel,  and  di>  not  support  it. 
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The  act  of  1867  is  an  amendment  of  section  4  of  the  act  of  1866,  reor- 
ganizing the  university.  The  section  of  1866  provided,  without  qualifi 
cation,  that  'Hhe  university  in  all  its  departments  and  colleges  shall  be 
open  alike  to  male  and  female  students/'  The  section  of  1867  substi* 
tutes  the  provision  that  <'  The  university  shall  be  open  to  female  as  well 
as  male  students,  under  such  regulations  and  restrictions  as  the  board 
of  regents  may  deem  proper."  In  both  statutes,  the  section  provides 
that  flJl  able-bodied  mak  students  shall  receive  military  instruction,  and 
makes  no  other  reference  to  a  military  department  And  the  argument 
that  the  admission  of  females  under  the  statute  of  1867,  to  all  depart^ 
ments  except  the  military,  necessarily  contemplated  their  admission  to 
the  law  department,  falls  to  the  ground,  because  the  statute  neither 
mentions  all  departments  nor  excepts  the  military  —  if  there  be  a  military 
—  department 

The  inaccuracy  is  the  more  striking  from  the  fact  that  the  section  of 
1866  does  expressly  include  all  departments  and  colleges,  and  the  amend- 
ment of  1867,  evidently  ex  industticiy  omits  them.  The  change  of  an  ab- 
solute right  of  admission  to  all  departments  and  colleges  of  the  university 
in  1866,  to  admission  to  the  university  under  discretionary  regulations 
and  restrictions  of  the  regents  in  1867,  is  very  significant ;  the  more  so 
thai  it  is  the  only  amendment  made.  It  seems  likely  that  the  legislature 
came  to  regard  the  absolute  and  indiscriminate  right  of  1866  as  danger- 
Dudly  broad,  and  to  consider  it  necessary  to  make  the  right  subordinate 
to  the  judgment  of  the  regents.  And  if  the  law  school  had  then  been  estab- 
lislied  by  statute,  it  would  be  very  doubtful  whether  the  admission  of  f^ 
males  to  it  would  be  sanctioned  by  the  act  of  1867.  But  there  was  no 
such  statute ;  and  the  law  school  was  in  fact  established,  not  by  statute, 
but,  as  we  learn,  by  the  authorities  of  the  university,  some  time  in  1868, 
after  the  enactment  of  the  section  in  both  forms.  The  first  class  of  stn« 
dents,  all  males,  graduated  in  1869,  without  color  of  right  to  practice. 
Hence  the  statute  of  1870,  to  give  the  right,  presumably  passed  without 
thought  of  the  admission  of  females  to  the  bar.  And  the  general  ail- 
ment for  this  motion  takes  nothing  by  these  statutes. 

So  we  find  no  statutory  authority  for  the  admission  of  females  to  the 
bar  of  any  court  of  this  State.  And,  with  all  the  respect  and  sympathy 
for  this  lady  which  all  men  owe  to  all  good  women,  we  cannot  regret 
that  we  do  not.  We  cannot  but  think  the  common  law  wise  in  excluding  wo- 
men from  the  profession  of  the  law.  The  profession  enters  largely  into 
tho  well  being  of  society ;  and,  to  be  honorably  filled  and  safely  It 
•odety,  exacts  the  devotion  of  life.  The  law  of  nature  destines  and 
qualifies  the  female  sex  for  the  bearing  and  nurture  of  the  children  of 
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our  not  and  for  the  custody  of  the  homes  of  the  world  and  their  main- 
tenanoo  in  love  and  honor.  And  all  life-long  callings  of  women,  incon- 
sistent with  these  radical  and  sacred  duties  of  their  sex,  as  is  the  profes- 
non  of  tlie  law,  are  departures  from  the  order  of  nature ;  and  when  vol 
untary,  treason  against  it  The  cruel  chances  of  life  somedmes  ba/Hc 
both  sexes,  and  may  leave  women  free  from  the  peculiar  duties  of  theii 
sex.  These  may  need  employment,  and  should  be  welcome  to  any  nol 
derogatory  to  their  sex  and  its  proprieties,  or  inconsistent  with  the  good 
order  of  society.  But  it  is  public  policy  to  provide  for  the  sex,  not  for 
its  superfluous  members ;  and  not  to  tempt  women  from  the  proper  du- 
ties of  their  sex  by  opening  to  them  duties  peculiar  to  ours.  There  are 
employments  in  life  not  unfit  for  female  character.  The  profession  of 
the  law  is  surely  not  one  of  these.  The  peculiar  qualities  of  womanhood, 
its  gentle  graces,  its  quick  sensibility,  its  tender  susceptibility,  its  purity, 
its  delicacy,  its  emotional  impulses,  its  subordination  of  hard  reason  to 
sympathetic  feeling,  are  surely  not  qualifications  for  forensic  strife.  Na- 
ture has  tempered  woman  as  little  for  the  juridical  conflicts  of  the  court- 
room, as  for  the  physical  conflicts  of  the  battle-field.  Womanhood  is 
moulded  for  gentler  and  better  things.  And  it  is  not  the  saints  of  the 
world  who  chiefiy  give  employment  to  our  profession.  It  has  essentially 
and  habitnaUv  to  do  with  all  that  is  selfish  and  malicious,  knavish  and 
criminal,  coarse  and  brutal,  repulsive  and  obscene  in  human  life.  Ik 
would  be  revolting  to  all  female  sense  of  the  innocence  and  sanctity  of 
their  sex,  shocking  to  man's  reverence  for  womanhood  and  faith  in 
woman,  on  which  hinge  all  the  better  affections  and  humanities  of  life, 
that  woman  should  be  permitted  to  mix  professionally  in  all  the  nasti- 
ne88  of  the  world  which  finds  its  way  into  courts  of  justice ;  all  the  un- 
clean issues,  all  the  collateral  questions  of  sodomy,  incest,  rape,  seduction, 
fornication,  adultery,  pregnancy,  bastardy,  legitimacy,  prostitution,  las- 
dvions  cohabitation,  abortion,  infanticide,  obscene  publications,  libel  and 
slander  of  sex,  impotence,  divorce  :  all  the  nameless  catalogue  of  inde- 
cencies, la  chrcmque  seanddkuM  of  all  the  vices  and  all  the  infirmities  of 
all  society,  with  which  the  profession  has  to  deal,  and  which  go  toward 
filling  judicial  reports  which  must  be  read  for  accurate  knowledge  of  the 
law.  This  is  bad  enough  for  men.  We  hold  in  too  high  reverence  the 
•ex  without  which,  as  is  truly  and  beautifully  written  k  eommencemeni 
de  la  vie  e$i  $an$  $ecours^  U  miUeu  satu  ptairir^  et  U  fin  sani  e&ntolation, 
▼olnntary  to  commit  it  to  such  studies  and  such  occupations.  Hon  taH 
waHio  nee  defenwnhm  i$tUy  should  juridical  contests  be  upheld.  Rev- 
erence for  all  womanhood  would  suffer  in  the  public  spectacle  of  woman  so 
Instructed  and  so  engaged.    This  motion  gives  appropriate  evidence  of 
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this  truth.  No  modest  woman  could  read  without  pain  and  self  abase 
meot,  no  woman  could  so  overcome  the  instincts  of  sex  as  publicly  to 
discuss,  the  case  which  we  had  occasion  to  cite  fUjoro,  King  v.  Wisematu 
And  when  counsel  was  arguing  for  this  lady  that  the  word  ''  person,"  in, 
§  32,  ch.  119,  necessarily  includes  females,  her  presence  made  it  im- 
possible to  suggest  to  him  as  reductto  ad  ahsurdum  of  his  position,  that 
the  same  construction  of  the  same  word  in  §  1,  ch.  87,  would  subject 
woman  to  prosecution  for  the  paternity  of  a  bastard,  and  in  §§  89,  40 
ch.  164,  to  prosecution  for  rape.  Discussions  are  habitually  necessary 
in  courts  of  justice,  which  are  unfit  for  female  ears.  The  habitual  pres- 
ence oS  women  at  these  would  tend  to  relax  the  public  sense  of  decency 
and  propriety.  If,  as  counsel  threatened,  these  things  are  to  oome,  we 
will  take  no  voluntary  part  in  bringing  them  about. 
Bjf  the  CfourL^-^  The  motion  is  denied. 


Gbiffiths  t.  Eellogo. 

(39  Wis.  29a) 
Neffotiable  instrument— Bignature  obtained  hyftraud, 

A  person  was  induced  without  his  negligence  to  sign  a  negotiable  note  by  fraodoleot 
representations  that  it  was  a  different  note ,  and  for  a  lees  sum.  Heldt  that  he  was  not 
liable  thereon  to  a  Ixmajide  holder  for  yalae.f 

ACTION  on  a  promissory  note  for  $76,  alleged  to  have  been  made  by 
the  defendant  Kellogg  to  the  order  of  Gillespie  Brothers,  and  by 
them  indorsed  to  the  plaintiff  for  value  before  maturity.  The  answer 
admitted  the  making  of  a  note  for  S47,  but  denied  having  executed  any 
note  for  $76.  On  the  trial,  defendant  testified  that  the  note  was  given 
for  a  lightning  rod ;  that  she  had  agreed  with  one  Johnson,  the  agent, 
to  give  him  a  note  for  $47  (the  price  of  the  rod),  payable  in  six  months 
or  one  year  from  the  following  fall ;  that  he  drew  up  a  note  for  $47, 
payable  in  six  months,  which  she  refused  to  sign ;  that  he  then  drew 
another  note  and  read  it  to  her  as  for  the  same  amount  payable  ad 
agreed,  which  she  signed;  that  she  was  unable  to  read  without  her 
glasses,  which  were  at  the  house  of  a  neighbor ;  that  two  of  her  children 

were  at  the  time  present  who  could  read,  but  she  did  not  ask  them  to 

^^~^^^^^""""'^^"^^— ^"■"^"^"^■""■^^^^^^^^■^^^^■^■"■^■^■^■^"■^""""^^^^"^^^^^^^^^^^^^■^■^^^"^""""'^■^"^■^""^^^^^■""^■^^^ 

*  See  Abbott  v.  Rose,  16  Am.  Rep.  427 ;  CJiapman  v.  Rose,  lA  id.  401 ;  CSfine  ^ 
Outhriet  13  id.  S67  ;  Briggs  v.  Ewart,  11  id.  445.  and  cases  dted  is  note.  Bxp. 
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iMd  the  QOte ;  that  ghe  never  inteoded  to  execaie  a  note  for  $76,  nor 
Cor  anj  gum  except  $47. 

Plaintiff's  evidence  showed  tbat  he  purchased  the  note  for  value  before 
■atiuity  and  without  knowledge  of  the  circumstaneeg  stated  by  defend* 


1^  jury  rendered  a  v^dict  for  the  defendant,  and  from  a  judgment 
thereon,  plaintiff  appealed. 

J^.  F.  Carpenter  J  for  appellant. 

BamaU  ^  Sak,  for  regpondent. 

BtaMj  C.  J.  We  shall  not  attempt  to  examine  the  very  many  ex- 
eaptions  in  this  case,  but  will  content  ourselves  with  pegging  upon  the 
qeegtioBS  arisiiig  on  the  reoord. 

The  question  wes  very  fully  and  fairly  submitted  to  the  jury,  whether 
the  respondent  voluntarily  made  the  note  in  suit,  or  whether  her  signa- 
tare  wag  procured  to  it  by  a  fraud  practiced  upon  her  under  pretense  of 
getting  her  to  sign  a  different  note  for  a  less  sum  which  she  really  owed 
to  the  lightning-rod  man.  The  jury  found  that  the  fraud  was  practiced 
.  upon  her,  and  that  she  did  not  voluntarily  make  the  note  in  suit.  We 
entirely  concur  in  the  verdict.  It  is  impossible  to  read  the  evidence 
without  coming  to  regard  the  transaction  as  a  fraudulent  imposition  upon 
the  reepondent.  The  note  in  suit  was  as  little  hers  as  if  the  transaction 
between  her  and  the  lightning-rod  man  had  not  taken  place,  and  he  had 
Igrged  the  note.  If  not  forgery,  it  was  akin  to  forgery.  And  the  note 
80  obtained  is  not  the  contract  of  the  respondent.  This  is  not  an  open 
question  in  this  court  Walker  v.  Mert,  29  Wis.  194 ;  9  Am.  Rep.  548 ; 
KeOoffff  V.  Stcdner,  29  Wis.  626  ;  Butler  v.  Cams,  37  id.  61 ;  Chipman  v. 
Thicker,  38  id.  43 ;  Roberts  v.  Mc  Grath,  id.  52 ;  Roberts  v.  Wood,  id.  60. 

It  was,  indeed,  contended  that  this  doctrine  is  not  applicable  to  nego- 
tiable paper,  when  the  maker  is  not  deceived  as  to  the  nature  of  the 
paper,  but  only  as  to  the  amoant  or  other  details  of  it.  But  it  has  been 
frequently  applied  to  negotiable  paper  in  this  court.  See  the  cases  cited 
supra.  The  language  of  Dixon,  C  H.,  in  Walker  v.  Bbert,  approved  in 
CMpfnan  v.  Tucker,  explains  the  rule  and  the  reason  of  the  rule, 
and  is  condusiye  of  its  application.  <'  The  inquiry  in  such  cases 
goes  back  of  all  questions  of  negotiability  or  of  the  transfer  of  the 
iuppoged  piqper  to  a  povdiaser  for  value,  before  maturity  and  without 
notice.  It  challenges  the  origin  or  existence  of  the  paper  itself ;  and 
the  proposition  is  to  show  that  it  is  not  in  law  or  in  fact  what  it  purports 
Vol.  XX.— 7 


60  WISCONSIN, 


Van  Slyke  y.  Trempealeau  County  Fannen'  Mutual  Fire  Insurance  Co. 

to  be,  namely,  the  pronussory  note  of  the  supposed  maker.  For  the 
purpose  of  setting  on  foot  or  pursuing  this  inquiry,  it  is  immaterial  that 
the  supposed  instrument  is  negotiable  in  form,  or  that  it  may  have  passed 
to  the  hands  of  a  ^a^/^  purchaser  for  value.  Negotiability  in  such 
cases  presupposes  the  existence  of  the  instrument  as  having  been  made 
by  the  party  whose  name  is  subscribed ;  for,  until  it  has  been  so  made, 
and  has  such  actual  legal  existence,  it  is  absurd  to  talk  about  a  negotia- 
tion, or  transfer,  or  htmajide  holder  of  it,  within  the  meaning  of  the  law 
merchant.'' 

The  protection  of  the  law  merchant  to  a  honafids  holder  of  negotiable 
paper  is  not  absolute.  He  runs  the  risk  of  the  validity  of  the  paper 
which  he  purchases,  for  which  he  relies  not  on  the  maker,  but  on  his  im» 
mediate  indorser.  And  question  might  be  made  whether  one  who  pur- 
chases commercial  paper,  at  a  great  discount,  from  a  stranger,  whose 
name  he  does  not  well  know,  without  indorsement,  without  inquiry  with- 
in his  power,  as  the  appellant  did,  can  always  be  held  to  be  a  bona  jide 
purchaser. 

Whether  the  respondent,  being  unable  to  read  the  paper  which  she 
signed,  was  guilty  of  negligence  to  estop  her  from  setting  up  this  defense 
against  a  hma  fide  purchaser,  was  fairly  submitted  to  the  jury,  and  an- 
swered by  their  verdict  for  her.  The  jury  who  gave  the  verdict,  and  the 
learned  ludge  of  the  court  below  who  refused  a  new  trial,  saw  and  heard 
the  respondent  and  her  children  testify,  and  were  better  able  to  judge 
than  we  are  whether  her  not  appealing  to  her  children  for  assistance  was 
negligence  under  the  circumstances.  And  even  if  we  were  disposed  to 
think  differently,  we  should  not  feel  at  liberty  to  disturb  the  verdict  or 
the  order  denying  a  new  trial,  on  that  ground. 

By  the  CburL  —  The  judgment  of  the  court  below  is  affirmed. 
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(89  wis.  89a) 

A  stfttQte  authorised  aetioDS  in  which  the  judge  was  intemted  or  pr^adieed  to  he  tdei 
by  oonsent  ol  the  parties,  before  a  oonnselor  of  theconit  BUc^  that  the  ststnte  was 
nnoonstitutioiial,  that  a  person  assiimliig  to  act  under  it  was  not  even  a  judge  deftuie^ 
and  that  his  judgment  was  abeolately  void. 
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ACTION  for  a  loss  by  fire,  under  an  alleged  agreement  for  insor* 
anoe.  Plaintiff  presented  to  the  court  a  petition  representing  that 
the  judge,  by  reason  of  relationship  to  the  parties,  was  insensibly  preju- 
diced in  the  case;  whereupon  the  parties  stipulated  for  atrial  befcr€« 
John  J.  Cole,  Esq.,  a  member  of  the  bar  of  the  Supreme  Coui-t.* 

The  bill  of  exceptions  states  that  the  action  <'  came  on  for  trial  before 
John  J.  Cole,  Esq.,  a  counselor  of  the  Supreme  Court  of  this  State,  who 
sat  as  judge  to  tiy  the  case  by  stipulation  of  the  parties,  and  a  jury,  at 
the  April  term  of  the  court,''  etc.;  and  it  is  signed  **  John  J.  Cols,  Coun* 
selor,  acting  as  Judge.'* 

The  plaintiff  had  a  verdict  and  judgment;  and  the  defendant  ap- 
pealed. 

A,  Wl  Newman^  iov  appellant. 

G,  Ji  jFVeeman,  for  respondent. 

Btah,  C.  J.  Mere  imputation  of  prejudice  to  the  circuit  judge,  made 
in  proper  time  by  either  party  to  a  civil  action,  entitles  the  party  mak- 
ing  it  to  a  change  of  the  venue.  Ch.  123,  §  8,  B.  S.,  ch.  206  of  1862. 
With  a  view,  doubtless,  of  mitigating  such  inconvenience,  ch.  69  of  1870 
authorixes  the  parties  to  avoid  change  of  the  venue  on  that  ground,  vf 
stipulating  that  &  member  of  the  bar  of  this  court  shall  act  as  judge  is 
the  cause,  with  all  the  powers  and  duties  of  the  circuit  judge. 

Such  a  statute  might  work  well.  But  we  cannot  consider  it  competent 
under  the  Constitution.  That  instrumeut  vests  all  judicial  jurisdiction  in 
courts  and  justices  of  the  peace,  and  provides  for  the  election  of  judges 
of  all  courts  ;  aud  the  legislature  can  confer  none  on  other  officers  or  per- 
sons, excepting  power  not  exceeding  that  of  a  circuit  judge  at  chambers, 
en  certain  officers  now  called  court  conmiissioners.  Att*^  Gen.  v.  McDanaldj 
3  Wis.  805;  Goughr.  Dcrsey.^l  id.  119;  Oonroe  y.  BuU,  7  id.  408. 
So  manifest  is  this  intent  to  distribute  and  restrict  the  exercise  of 
judicial  authority  by  express  grant,  that  the  framers  of  the  Constitution 
deemed  it  necessary  to  give  express  authority  to  the  judge  of  one  dr- 

*  Ch.  69,  Laws  of  1870,  amended  the  statute  directing  a  change  of  venue  upon  peti- 
tion of  a  party  showing  prejudice  of  the  judge,  bj  adding  thereto  the  following : 
"Unlew  the  parties  to  said  action,  by  themselves  or  their  attorneys,  shall  make  and 
ffie  with  the  derk  of  the  court  in  which  said  cause  is  pending,  a  written  stipulation 
agreeing  that  some  member  of  the  bar  of  the  Supreme  Court  of  Wisconsin  act  as  judge 
In  said  eaose ;  and  in  that  case  the  place  of  trial  of  euch  action  shall  not  be  changed, 
but  the  party  so  agreed  upon  may  act  as  judge  in  aiid  cause,  and  shall  have  all  the 
pofwen  and  perform  all  the  duties  of  the  judge  of  said  court  in  said  cause.' ' 
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ent  to  liold  eo«rt  in  ano^ier.  The  8t»tate  is  qfoestioii  was  well  intended 
hat  olmoQfllj  oreriooked  the  constitational  restrietiAQ.  It  seems  too 
manifest  for  dneossion  thst,  under  the  Comtitotion,  no  one  cm  hold  a 
Clreot  Court  bnt  a  eiremt  jndge.  Certamlj  not  a  ooort  commimioner,  who 
can  only  act  as  cfrcak  judge  at  chambers.  Afortiorij  not  one  holding 
so  JHdietal  office :  a  gentleman  of  the  bar  assuming  no  judicial  oflloe, 
hut  merely  chosen  by  the  parties  to  an  action  to  act  as  a  sort  of  judicial 
arbitrator  in  it.  If  the  statute  before  us  could  be  upheld,  we  do  not  see 
why  one  could  not  whlc^  should  assume  to  giTe  to  the  parties,  in  all 
actions,  in  all  courts,  power  to  stipulate  the  judges  off  the  bench,  and  pri* 
fuAe  penons  into  th^  seats.  Jo&ial  power  is  one  of  the  attributes  of 
sovereignty  necessarily  delegated  in  its  exercise.  The  Constitution  does 
not  leave  the  delegation  loose  at  the  discretion  of  the  legislature.  It 
delegates  the  judicial  power  to  constitutional  courts,  to  be  held  by  consti- 
tutional judges.  And  these  constitutional  judges  take  no  power  from 
the  Constitution,  can  take  none  from  the  legislature,  to  subdelegate  their 
judicial  functions.  See  the  instructive  case  on  this  subject  of  Oohes^  t. 
Bbff,  3  Brevard,  500. 

The  respondent  petitioned  the  court  below,  representing  the  judge  to  be 
related  to  the  parties  and  necessarily  and  insensibly  prejudioed  in  the  case, 
but  not  praying  change  of  the  venue.  We  give  no  opinion  whether  the 
petition  properly  raised  the  question  of  prejudice.  The  learned  judge 
himself  evidently  thought  that  it  did. 

The  parties  thereupon  filed  a  stipulation  that  Mr.  Cole,  a  member  of 
the  bar  of  this  court,  should  act  as  judge  on  the  trial  of  the  cause ;  and 
the  court  below  made  an  order,  reciting  the  petition  for  prejudice,  and 
ordering  the  cause  to  be  tried  before  Mr.  Cole  as  judge  of  the  court,  ia 
accordance  with  the  statute. 

The  trial  appears  to  have  taken  place  before  Mr.  Cole  and  a  jury,  who 
found  for  the  respondent.  There  is  in  the  record  what  purports  to  be  a 
bill  of  exceptions  and  an  order  refusing  a  new  trial,  signed  by  Mr.  Cole. 
The  judgment  ie  signed  by  the  clerk,  with  a  statement  at  its  head  that 
Mr.  Cole  sat  as  judge  on  the  trial. 

We  cannot  look  into  the  bill  of  exceptions  or  consider  the  order  deny- 
ing  a  new  trial,  because  both  are  unofficial  and  devoid  of  judicial  author* 
ity.  Tliey  are  as  any  other  irrelevant  papers  finding  their  way  by  aca« 
dent  or  mistake  into  the  record  of  a  cause.  And  the  only  question  for 
us  is,  whether  we  should  hold  the  judgment  supported  by  a  presumption 
that  it  rests  upon  a  proper  trial  of  the  issue,  or  should  considei  it  as  ren- 
dered by  Mr.  Cole,  and  therefore  not  properly  the  judgment  of  the  court 
below 
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We  caDnot  doubt  tint  tke  ktter  k  tke  firoper  view.    All 
by  tiie  ecnuadentkni  of  tibe  court.    JmHrim  m  dMtraiiotmku 

The  pididel  miBd  goe>  to  all  jodgBenlB,  eitber  by  pertiGHlar 
eoeaderatkni  or  by  geneiml  eonndemtioB  estaUished  by  rale.  Tbon 
most  be  actual  or  oonBtractiYe  coosidenlacm  of  the  judge  of  the  oovt» 
Judiemm  twt  qtumjwriM  dUtmm.  And  it  is  tke  voooe  of  tbe  judge  only 
wbkb  is  the  vcMoe  of  the  law.  Judex  ui  lex  kqunu.  And  we  cannot 
dose  our  ejrea  to  the  troth  lo  patent  in  tUa  raoord,  that,  in  ogmpliaDeB 
with  the  ataetate  before  na,  the  leaned  jndge  of  the  oourt  below  abdicated 
his  jndidal  office  and  fonction,  for  this  caine,  in  &vor  of  Mr.  Cole.  And 
it  was  by  ronnidf  ration  of  Mr.  Cole,  not  of  the  circatt  jadge,  that  thb 
jndgment  went.  Indeed,  with  the  sn^ettion  nncoBtroTened  Aat  the 
judge  waa  related  to  the  parties,  we  do  not  see  how  he  eoidd  well  sit  in 
the  cans&  R.  &,  eh.  13d,  §  7.  Be  that  as  it  auiy,  the  reeoid  diadeaaa 
that  he  left  the  bench  and  Mr.  Cole  took  his  plaee  upon  it,  assnmed  !■§ 
dnties  in  the  canae,  and  tried  it ;  and  that  upon  Mr.  Gere's  puui  jndicial 
consideration  and  voice  only,  this  jvdgnient  was  rendered.  It  was  Mte^ 
ally  coram  nonjudice. 

Thn  phrase  is  commonly  applied  directly  to  die  ooort  itself.  Bat  it 
applies,  in  its  proper  sense,  to  a  conrt  not  having  jnrisdBctian  at  a  aattat^ 
only  becaose  the  judge  is,  qmoad  kocy  not  a  jodge.  And  the  psdge  dt 
jure  ei  de  facto  of  a  conrt  not  having  jurisdiction  ol  a  canae  in  it,  is, 
that  cause,  Hke  a  private  peaosi  assnming  to  exercae  jiMMcial 
over  iL  '^  When  the  court  has  not  jnriadietion  of  the  caase,  there  the 
whole  proceeding  is  ooroai  wmjwdiot,  ....  and  therefore  tha 
said  mle  ....  qmijuMtm  judien  e^quod  feoerit  (hot  when  he 
no  jurisdiction,  mm  ett  judex)  mm  mdetur  delo  mab  feame^  gmim 
neeesee  est,  was  well  allowed,  bat  it  is  not  of  necessity  to  ob^  him  who 
is  not  jndge  of  the  cause,  no  more  than  it  is  a  sure  stranger,  for  the 
is,  judicium  a  rum  euejudiee  datum  mdHue  eat  mmmeutL**  Manhcdma 
10  Rep.  68  b,  76  a ;  cited  and  i^yproved  in  Thyfer  t.  Ofeasfon,  2  Ad.  & 
£.  (N.  S.)  978.  ''It  is  the  same  as  though  then  was  no  cooit.  It  is 
eoram  nonjudke"  Gruanon  v.  Ragmondj  1  Conn.  40.  So,  bfrnnsr  ^ 
jurisdiction  of  a  court  can  be  exercised  only  by  the  judge  defudim  of  the 
court,  the  jndge  of  a  oourt  not  having  jurisdiction  is  likened  to  a  stna- 
ger  assuming  to  exerase  the  jurisdiction  of  a  court  having  it ;  the  pao- 
ceeding  in  both  cases  being  coram  non  judiee*  The  nde  as  giv«n  in 
Fleta,  fc^wing  Braeton,  aj^ies  very  closely  to  this  case.  It  is  thcfe 
said,  in  substance,  that  no  one  can  proceed  judicially  to  whom  regular 
jurisdiction  has  not  been  delegated  by  the  king  himself ;  and  tint  no 
other  can  control  the  power  of  the  county  or  punish  for  contempt  (ooa. 
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tumacy)  except  one  on  whom  judicial  power  has  been  conferred,  not  by 
a  judge,  but  by  the  king  himself,  for  that  even  a  praetor  could  not  substi- 
tute judges  under  him,  because  the  judgments  of  such  would  be  of  no 
effect.*  Sententia  enim  a  nonjudice  lata  nemini  debet  nocere.  Fleta, 
book  6,  ch.  6,  §§  6,  7.  So,  we  are  told  by  Coke  that  even  when  the  king 
personally  sat  in  the  King's  Bench,  *^  the  judicature  only  belongeth  to  the 
judges  of  that  court ;  "  and  that  they  *'  have  supreme  authority,  the  king 
himself  sitting  there  as  the  law  intends."  And  he  calls  them  sovereign 
justices.  4  Inst.  78.  If  the  king  himself,  sitting  in  his  own  court,  held 
coram  ipeo  rege,  could  hot  exercise  its  judicial  power,  surely  no  private 
subject  of  his  could.  ^  Judicium  is  derived  a  jure  et  dicto,  et  est  quasi 
juris  dictum  "  (3  Inst  210)  ;  and  it  is  only  the  appointed  judge  who  can 
speak  the  authoritative  word  of  the  law.  Mr.  Cole  might  pronounce  the 
law  as  well  as  any  of  us  ;  it  is  not  that  he  wanted  ability,  but  that  he 
wanted  authority.  His  voice  could  not  utter  juris  dictum,  quia  non  est 
judex.  ^^  He  was  not  judge  dejure  or  defactOy  and  therefore  all  his  acts 
as  such  are  void."  Frame  v.  TrelhUy  1  J.  J.  Marsh.  205.  See  Broom's 
Leg.  Max.  69. 

There  is  a  quaint  relish  of  poetry  in  the  way  of  putting  the  sovereign 
delegation  of  judicial  function  in  Martin  v.  Marshall^  Hob.  68.  ^<  All 
kingdoms  in  their  constitution  are  with  the  power  of  justice,  both  accord* 
ing  to  the  rule  of  law  and  equity ;  both  which,  being  in  the  king  as 
sovereign,  were  after  settled  in  several  courts  ;  as  the  light,  being  first 
made  by  God,  was  after  settled  in  the  great  bodies,  the  sun  and  moon. 
But  that  part  of  equity  being  opposite  to  regular  law,  and  in  a  manner 
an  arbitrary  disposition,  is  still  administered  by  the  king  himself  and  his 
chancellor,  in  his  name  ah  initio,  as  a  special  trust  committed  to  the  king, 
and  not  by  him  to  be  committed  to  any  other."  With  all  deference  to 
that  great  judge,  it  might  perhaps  be  suggested  that  here  is  a  slight  in- 
accuracy of  constitutional  law,  celestial  and  t-errestrial.  For  there  does 
not  appear  to  be  any  radical  distinction  in  the  delegation  of  equitable 
jurisdiction  and  of  legal  jurisdiction.  Equity  never  rested  in  mere  dis- 
cretion of  king  or  chancellor.  And  it  is  certainly  contrary  to  the 
received  notion,  that  the  moon  shines  as  a  luminary  per  se,  like  the  sun. 
Taking  the  sun  and  moon  according  to  the  common  acceptation,  and 
following  Hobart's  metaphor,  the  circuit  judge  might  be  likened  to  the 
sun  of  the  court  below,  in  this  cause,  and  Mr.  Cols  to  the  moon,  aftet 

*  NallaB  samin'  potest  cui  joiiadictio  oidinaria  per  ipsam  Reg*  non  delegatnr,  nee 
slins  cohertionem  com'  habebit,  nee  oontamadam  puniie  poterlt  quia  Dial  ipse  cni  datai 
Jndic'  aatboritaa  et  non  per  jndicem  delegatam  sed  per  ipeum  Reg* ;  Praetor  enim  jndkf 
lib!  non  poterit  labdelegare,  quia  senteatise  talift  nallios  rant  effectos. 
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tlie  fashion  of  a  juridical  depute  in  Soot's  law»  shining  with  delegated 
jnrisdictlon.  Bnt  the  constitution  mars  the  comparison.  For  by  the 
astronomical  constitution  the  sun  appears  to  take  power  to  delegate  his 
functions  of  lighting  the  world ;  while  the  State  Constitution  tolerates  no 
such  delegation,  and  appoints  a  sun  only,  without  any  moon,  as  luminary 
of  the  Circuit  Court,  whose  ^  gladsome  light  of  jurisprudence''  must  be 
sunshine  only,  not  moonshine.  Commissioners,  masters,  referees,  and 
like  judicial  subordinates,  may  share  in  judicial  labor  and  lighten  it ;  but 
they  cannot  change  places  with  the  judge  on  the  bench  or  share  in  the 
final  judgments  of  the  court. 

We  do  not  forget  that  this  court  has  upheld  the  judgments  of  judges 
dt  facto  not  dejvre,  in  Re  Boyle,  9  TTis.  264 ;  StaUy.  Boomj  17  id.  521 ; 
Lacer  v.  MeGlachUny  28  id.  864.  But  in  all  these  cases  the  person  act- 
ing as  judge  held  the  office  under  color  of  tide.  So  the  court  says  in 
Re  Ba^ :  **  Every  person  assuming  to  exercise  the  authority  of  an 
officer  does  not  thereby  necessarily  make  himself  an  officer  de  facto. 
Bnt  when  it  appears  that  the  person  exercising  the  powers  of  an  office,  is 
in  by  such  a  color  of  right,  and  that  he  has  such  possession  of  the 
office,  as  makes  him  an  officer  de  facto,  then  his  acts  as  to  third  persons 
are  valid,  and  his  right  to  hold  the  office  can  only  be  inquired  into  in 
some  direct  proceeding  for  that  purpose*"  Here,  Mr.  Cole  was  not  in 
possession  of  the  office  of  judge,  and  did  not  claim  it  He  only  accepted 
a  delegation  of  its  functions  fro  hoc  vice,  acting  for  the  circuit  judge  in 
some  sort  as  &  judex  pedaneiu  of  the  Roman  law.  And  those  cases  are 
quite  in  accord  with  this. 

The  judgment  plainly  proceeded  upon  a  mistrial,  which  cannot  support 
it ;  and  the  judgment  itself  is  plainly  not  a  proper  judgment  of  the  court 
below.  Whether  void  or  voidable,  it  should  be  reversed,  Saylee  v. 
Daoiiy  20  Wis.  802 ;  Haye  v.  Lewie,  21  id.  668. 

By  the  Court.  — The  judgment  of  the  court  below  is  reversedf  and  thi 
GBQse  remanded  for  trial  according  to  law. 


Matter  of  MosNXts. 

(S9  Wis.  009.) 

AUomey  and  counsel  —  must  be  reeidente  of  the  State* 

A  fton-resideiit  eaimot  be  admitted  to  the  baralihoaghhe  be  a  oonnaelor  at  law  la  food 
itimifng  where  he  xesides,  and  a  statate  aathorizing  each  admission  is  invalid. 


M 


OTION  for  the  admission  of   Ole  Mosness  to  the  bar  of  this 
court,  as  an  attorney  and  counselor  thereof.    It  appeared  from 
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Mr.  Mosdmb'  written  application  that  he  had  been  admitted  to  practica 
at  the  bar  of  tlie  Sapreme  Court  of  the  State  of  Illinois ;  and  his  applica* 
ti^n  was  supported,  as  the  statute  requires,  by  '^  an  affidarit  of  good 
moral  character,  and  that  he  is  a  resident  of  said  State  of  Illinois."  The 
court  took  the  matter  under  advisement,  and  on  the  27th  of  April  denied 
the  motion  upon  grounds  stated  in  the  following  opinion.* 

Rtan,  C  J.  It  is,  we  believe,  the  general  practice  of  courts  of  record 
in  the  several  States,  to  permit  gentlemen  of  the  bar  in  other  States  to 
appear  as  counsel  on  the  trial  or  argument  of  causes.  Such  has  been  the 
uiuform  practice  of  this  court.  And,  under  all  ordinary  circumstances, 
it  will  always  be  a  pleasure  to  us  to  permit  members  of  the  bar  of  other 
States  to  argue  causes  here,  whenever  they  may  appear'  here  to  do  so* 
No  license  to  practice  here  is  necessary  or  proper  for  that  purpose; 
the  usual  and  proper  practice  being  to  grant  leave,  ex  gratia  for  the  oc- 
casion. 

But  general  license  to  practice  here  as  attorney  and  counselor  rests 
upon  quite  different  considerations.  The  bar  is  no  unimportant  part  of 
the  court ;  and  its  members  are  officers  of  the  court.  Thomas  v.  SteeUy 
22  THs.  207;  (hthren  v.  Gonnaughton,  24  id.  134.  See  Bacon's 
Abr.,  Attorney,  H. ;  1  Tidd's  Pr.  60  ;  3  Black.  25  ;  1  Kent,  306  ;  Ex 
parte  Garland,  4  Wall.  333.  And  if  officers  of  the  court,  certainly,  in 
some  sense,  officers  of  the  State  for  which  the  court  acts.  Re  Wood^ 
Hopk.  6.  This  is  not  really  denied  in  20  Johns.  492,  decided  in  the 
same  year.     And  if  it  were,  we  have  no  doubt  that  the  chancellor  was 


•  Cb.  60,  Laws  of  1855  (Taj.  Stats.  1314r-5,  §§  39,  40),  provided  aa  follows  :  *'  Seo.  1. 
Any  prvBon  who  has  been  dnly  admitted  and  licensed  to  piactloe  as  an  attorney  and 
counselor  at  law  in  the  Supreme  Court  of  tiie  State  of  Illinois,  and  all  other  States  in  the 
Union  where  oounael  of  tiiis  State  are  admitted  as  counsel  of  such  State  on  the  mme 
terms  hereinafter  prescribed,  shall  be  admitted  and  licensed  to  practice  as  an  attomqp 
and  counselor  at  law  in  all  the  courts  of  this  State,  upon  written  application  signed  by 
such  person,  and  upon  presenting  to  such  court  proof  that  he  has  been  so  admitted  to 
practice  in  the  Supreme  Court  of  Illinois  and  all  other  States  in  the  Union  where  comiMi 
of  this  State  are  admitted  as  counsel  of  such  State  on  the  same  terms  hereinafter  pr^ 
scribed,  and  an  affidavit  of  good  moral  character,  and  that  ho  is  a  resident  of  said  Stala 
of  Illinois.  Sec  2.  It  shall  be  the  duty  of  any  court  of  this  State,  upon  application  and 
proof  aforesaid,  to  admit  any  attorney  of  the  State  of  Illinois,  and  all  other  States  of  tlia 
Union  where  counsel  of  this  State  are  admitted  as  counsel  of  such  State  on  the  sama 
terms  hereafter  prescribed,  to  practice,  and  to  take  and  subscribe  the  usual  oaths  r^ 
quired  by  the  laws  of  this  State  in  relation  to  attorneys  at  law  in  this  State,  and  to  iaraa 
a  license  as  in  other  cases  of  admission  of  attorneys  at  law  ;  and  the  clerk  of  such  conit 
to  enroU  the  same  on  his  roll  of  attorneys,  as  hi  other  cases ;  and  such  attorney,  so  mak- 
ing the  application  as  aforesaid,  shall,  upon  receiving  such  license,  be  entitied  to  aUtha 
pnvllegee  of  attorneys  at  law  resident  in  this  State." 
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mrect;  and  that  attomejs  and  oounselors  of  a  court,  though  not  prop-^ 
eri  J  pubKe  officers,  are  qwxsi  officers  of  the  State  whose  justice  is  admin* 
istered  hj  the  court. 

The  State  may  have  extra-territorial  officers,  as  commissioners  to  take 
aeknowledgmenta,  etc  But  these  are  exceptions;  and  the  general 
business  of  the  State,  within  the  State,  executive,  legishitive  and  judicial, 
must  be  performed  by  citizens  or  denizens  of  the  State ;  and  the  o6kers 
charged  with  it  must  be  resident  in  the  State.  Stats  v.  Smithy  14  Wis* 
497  ;  Suae  V.  Murray,  28  id.  96. 

So  the  courts  may  have  extra-territorial  officers,  for  extra-territorial 
functions,  as  commissioners  to  take  depositions,  etc.  But  for  all  funo 
tions  within  the  jurisdiction  of  the  courts,  their  officers  must  be  residents- 
of  the  State.  This  is  essential  to  the  nature  of  the  functions  themselyes, 
and  to  the  proper  control  of  courts  over  their  officers. 

The  office  of  attorney  and  counselor  of  the  courts  is  one  of  great 
official  trust  and  responsibUity  in  the  administration  of  justice ;  one- 
Kable  to  great  abuse  ;  and  has  always  been  exercised,  in  all  courts  pro- 
ceeding according  to  the  course  of  the  common  law,  subject  to  strict 
oversight  and  summary  power  of  the  court.  It  would  be  an  anomaly, 
dangerous  to  the  safe  administration  of  justice,  that  the  office  should  be 
IDed  bj  persons  residing  beyond  the  jurisdiction  of  the  court,  and  prao- 
Ucallj  not  subject  to  its  authority.  We  take  it,  that  members  of  the 
bar  of  this  State  lose  their  right  to  practice  here  by  removing  from  the 
State.  After  they  become  non-residents,  they  can  appear  in  courts  of 
this  State  ex  gratia  only.     Our  courts  cannot  have  a  non-resident  bar. 

This  all  appears  to  us  to  be  so  very  plain,  that  it  is  difficult  to  believe 
that  thm  50  of  1855  was  intended  to  do  more  than  to  authorize  the 
appearance  here,  as  counsel  in  the  trial  and  argument  of  causes,  of  gen- 
tleiDen  of  the  bar  of  other  States.  If  intended  to  do  that,  it  was  prob* 
ably  unnecessaiy.  If  intended  to  do  more,  it  was  clearly  without  the 
power  of  tbe  l^blatnre. 

For  the  reason  only  that  Uie  gentleman  whose  admission  is  moved  ia 
•oi  a  raside&t  o£  the  State,  the  motion  must  be  denied. 


Jenkinos  t.  Ltoks. 

(89  Wi8.S53.) 

Matte  and  servant*  —  e(mtraet  for  iervioe,-- when  $kkne88w>e»!u$s  for  hreoApf* 

flaMfl  sgteed  that  ha  and  his  wifd  would  work  for  defendant  for  a  fear,  for  a  gnm 
aoiu.    Foot  months  after,  the  wife,  being  aboat  to  give  birth  to  a  child,  left  and  the 

Vol.  XX.- 
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pUdntifl  was  thereapon  dischaiged.  In  an  action  to  recover  wafpee  on  the  quantum 
meruit,  held,  that  p]aintl£f  should  have  foreseen  and  provided  for  his  wife's  sickneM 
when  he  made  the  contract,  and  that,  therefore,  his  non-performanoe  was  not  ezciuedy 
and  he  could  not  recover. 

ACTION  to  recover  for  services  rendered  by  plaintiff  and  wife  to  de- 
fendant. 

The  defense  was,  that  the  services  were  rendered  under  a  contract  by 
which  plaintiff  and  his  wife  were  to  work  for  defendant  one  year  from 
November  17, 1873,  he  upon  the  farm  and  she  in  the  house,  for  $300 ; 
that  it  was  distinctly  understood  that  defendant's  object  was  to  secure 
plaintiff's  services  during  the  spring,  summer  and  fall  months,  and  that 
he  would  not  employ  plaintiff  during  the  winter  months  except  for  that 
reason;  and  that  defendant,  without  just  cause  or  legal  excuse,  failed  to 
perform  his  contract. 

The  case  made  by  the  evidence  will  sufficiently  appear  from  the 
opinion.  The  jury  were  instructed  that  if  at  the  time  plaintiff  and  his 
wife  quit  working  for  defendant,  the  wife  was  sick  and  unable  to  do  her 
part  of  the  work,  plaintiff  was  not  bound  to  a  further  performance  of 
the  contract,  and  was  entitled  to  recover  what  the  services  of  himself 
and  wife  were  worth  for  the  time  they  actually  worked. 

The  plaintiff  had  a  verdict  and  judgment;  and  the  defendant  sp 
pealed. 

D,  W,  O.  Priesty  for  appellant. 

TTias.  W.  Spence,  for  respondent 

Cole,  J.  We  have  no  doubt  that  the  contract  was  for  the  personal 
services  of  the  plaintiff  and  wife.  The  counsel  for  the  defendant  claimed 
that  the  work  to  be  performed  by  the  wife  required  no  peculiar  skUl, 
and  could  have  been  performed  by  any  ordinary  hired  girl  competent  to 
do  housework.  But  the  relations  which  a  domestic  servant  holds  to  the 
family,  and  the  nature  of  the  services  to  be  performed,  are  such,  that 
the  temper,  habits,  intelligence  and  character  of  the  person  are  more 
regarded  than  mere  ability  to  do  work.  Considering  the  nature  of  the 
employment,  if  ever  a  contract  can  be  said  to  call  for  personal  services, 
it  would  seem  to  be  in  case  of  a  domestic  who  lives  in  the  family  of 
another.  This  view  conmiends  itself  to  the  judgment  and  good  sense 
of  every  one  on  a  moment's  reflection,  and  need  not  be  dwelt  upon  fur* 
ther. 

The  question  is  then  presented,  whether  the  sickness  of  the  wife 
Wider  the  circumstances  excused  performance,  if  the  plaintiff  agreed 
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that  he  and  his  wife  should  work  one  year  ?  Upon  that  point  the  court 
below  instructed  the  jury,  that  if  they  should  find  that  the  contract  was 
as  claimed  by  the  defendant,  that  the  plaintiff  and  wife  were  to  work 
for  him  a  year  for  $300,  yet  if  the  plaintiff  quit  work  because  his  wife 
was  sick  aud  unable  to  do  her  part  of  the  work,  this  would  excuse  full 
performance,  and  the  plaintiff  could  recover  what  the  services  of  himself 
and  wife  were  worth  for  the  time  they  actually  worked.  This  charge 
was  excepted  to  on  the  part  of  the  defendant.  The  general  rule  doubt- 
less is,  that  when  a  contract  is  entire,  operating  as  a  condition  precedent, 
it  is  necessary  for  a  party  to  show  full  performance  on  his  part  before  he 
can  maintain  an  action  upon  iL  It  would  appear  like  mere  affectation  to 
attempt  to  refer  to  the  elementary  writers  or  adjudged  cases  where  this 
prindple  is  stated  and  affirmed.  The  authorities,  however,  recognize 
certain  exceptions  to  the  rule,  as  where  performance  has  been  rendered 
impossible  by  the  act  of  God,  by  the  act  of  the  law,  or  by  the  act  of  the 
other  party.  2  Chitty  on  Cont.  1073  ;  2  Parsons  on  Cont  (5th  ed.) 
672  et  seq. ;  Story  on  Bailment,  §  36.  And  where  the  act  to  be  per- 
formed is  one  which  the  promisor  alone  is  competent  to  do,  the  obligation 
^  discharged  if  he  is  prevented  by  sickness  or  death  from  performing  it. 
Wdfe  V.  Howes,  20  N.  Y.  197  ;  Ey<m  v.  Daytoriy  25  Conn.  188;  FuOer 
f.  Broum,  11  Mete  440;  Knight  v.  Bean^  22  Me.  531;  Laketnan  v. 
PoUardy  43  id.  463 ;  Green  v.  Gilbert^  21  Wis.  395.  In  other  words, 
sickness  or  death  is  generally  regarded  as  an  act  of  God  in  such  a  sense 
thai  it  excuses  the  non-performance,  and  a  recovery  is  allowed  upon  a 
qtumitan  meruit.  In  this  case  it  is  Insisted  that  the  sickness,  or  antici- 
pated sickness,  of  the  wife  furnished  no  excuse  for  the  failure  to  per- 
form the  contract,  and  that  the  instruction  of  the  court  that  it  did  excuse 
was  erroneous.     The  argument  is  based  on  these  facts : 

It  appears  that  the  plaintiff  and  wife  commenced  work  for  the  defend- 
ant on  the  17th  of  November,  1873,  and  quit  about  the  27th  of  the  fol- 
lowing March.  The  reason  why  the  parties  left  their  service  was,  as 
stated  by  the  plaintiff  himself,  that  his  wife  was  in  the  family  way  —  ex< 
pecting  soon  to  be  confined,  and  as  a  consequence  was  unable  to  work. 
The  plaintiff  says  that  she  was  actually  confined  within  four  or  six 
weeks  after  she  left  the  defendant's  employment.  It  is  argued  that  the 
plaintiff  was  fairly  chargeable  with  a  knowledge  of  the  condition  of  his 
wife ;  must  be  presumed  to  have  known  that  she  was  nearly  four  months 
advanced  in  pregnancy ;  was  bound  to  anticipate  her  sickness  as  an 
inevitable  event ;  and  should  have  provided  for  it  in  his  contract.  It  is 
said  that  it  was  the  plaintiff's  own  fault  under  such  circumstances  to 
undertake  and  agree  that  he  and  his  wife  would  work  for  a  year^ 
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beesoBO  he  must  have  known  that  it  would  be  impossible  for  him  to 
perform  his  contraet,  and  therefore  the  case  does  not  oome  within  the 
reason  of  the  mle  that  sickness  excuses.  It  is  incredible  that  the  pbun- 
tiff  was  ignorant  of  the  condition  of  his  wife  when  he  entered  into  the 
contract.  He  most  have  known  that  it  would  be  impossible  for  her  ta 
work  at  the  period  of  her  confinement  and  for  some  time  thereafter. 
There  seems  no  reason  why  he  should  not  be  held  liable  for  a  breach  of 
his  contract,  absolute  in  its  terms ;  '^  not,  in  fact,  for  not  doing  what 
cannot  be  done,  but  for  undertaking  and  promising  to  do  it."  For  when 
performance  becomes  impossible  by  reason  of  contingencies  which  should 
have  been  foreseen  and  provided  against  in  the  contract,  the  promisor  is 
held  answerable.  2  Parsons  on  Gont.  672-d.  This  principle  applies  to 
the  facts  of  this  case,  if  indeed  the  contract  was  as  dumed  by  the 
defendant. 

By  die  CowrL  —  The  judgment  of  the  Circuit  Court  is  reversed,  and 
a  new  trial  ordered. 


BussELL  V.  Leknok. 

(39  Wis.  670.) 

FiXFtMTzhip — exemption  — partners  as  sttch  camtot  ctoim. 

Where  an  ezecation  for  a  paitaenbip  debt  is  levied  on  paitnenhip  property  eftiiep  peil- 
ner  may-  sever  his  ihare  and  claim  an  exemption  therein  ;  bat  the  partnenhip  at 
snch  or  the  partners  jointly  can  claim  no  exemption. 

ACTION  for  the  recovery  of  property  claimed  to  be  exempt  from  ex- 
ecution, with  damages  for  its  detention. 
The  plaintiffs  were  partners  doing  business  in  the  city  of  Appleton* 
The  defendant  as  sheriff  levied  on  the  partnership  property  of  the  plant- 
tiffs  then  in  their  store  under  an  execution  to  satisfy  a  judgment  agunsl 
the  plaintiffs  for  about  $235.  The  plaintiffs  thereupon  selected  proper^ 
to  the  estimated  value,  as  defendant  alleges,  of  $200,  which  the  defend- 
ant  then  surrendered  to  them.  Afterward,  while  the  remaining  property 
so  levied  upon  was  still  in  defendant's  possession,  the  plaintilfo  made  a 
demand  upon  him  in  writing  as  follows  :  <<  We  the  undersigned,  ea<A 
for  himself,  demands  as  a  personal  right,  his  interest  in  the  following 
schedule  of  property,  as  exempt  from  levy  or  sale  on  execution,  and  thai 
you  set  the  same  apart  and  return  the  same  to  us  in  the  same  oonditioB 
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iivifl  aoicedin  by  jov;"  envnenUmg  all  the  artides  levied  npoiL 
DebttdtaA  refused  to  retun  them,  and  thereapon  this  actkn  was  brought. 
The  oourt  found  that  the  whole  ci  said  property  was  exempt  from  ex6» 
«Btioii,  and  readered  jadgment  for  the  plaintafb  as  demanded.  Defend- 
ant appealed  from  the  jadgraent. 

WameTy  B^tm  ^  AUeuj  for  the  appeUnnt  copartnership,  wfaateyer 
may  be  the  nmnber  of  persons  eomposmg  it,  is  entitled  to  only  one  ex* 
emption  to  the  same  extent  as  an  individnaL  OHmem  t.  WtUitans,  7  Wis, 
^29;  Js  re  HandUng  Sf  Vermey,  Cent  L.  J.,  April  28,  1875,  per  Dil- 
L<m,  J. ;  Pond  y.  KimhaS,  101  Masa.  105 ;  Chiptil  r.  McWee,  9  Kan. 
80;  ^  re  BLodgtIt,  10  Bank.  Reg.  147;  hart  Price,  6  id.  400;  Am- 
pkhU  T.  BMardy  29  Midi.  298 ;  Wrtgki  v.  Pratt,  81  Wis.  99.  A  co- 
partnership is  in  law  one  person  or  one  body,  and  is  entitled  as  such  to 
bat  one  exemption,  and  can  claim  no  greater  exemption  than  an  individ- 
ual.' 2.  The  piaintiffo  cannot  assert  in  an  action  brought  by  them  jointly 
«  right  claimed  by  each  individaally  as  a  personal  right. 

Gerrit  T.  Thorny  lor  respondent 

Btak,  C.  J.  Thero  appears  to  be  no  doubt  that  if  the  rospondents 
had  held  the  property  daimed  in  thu  action,  in  equal  moieties  in  sever- 
alty, they  would  have  been  entitled  to  hold  each  his  share,  as  his  exemp- 
tion under  the  statutes.  And  upon  the  levy  of  the  execution  on  the 
partnership  property,  they  had  a  right  to  sever  their  interest  in  it ;  and 
each  might  thereupon  have  claimed  his  exemption  in  his  separate  part 
Newton  v.  Howe,  29  Wis.  581.  The  difficulty  in  the  way  of  the  respond« 
ents  in  this  case  is  not  their  individual  rights  under  the  statute,  but  in 
their  failure  properly  to  assert  them. 

The  prindple  of  all  exemption  laws  in  this  State  is  very  dearly  ex« 
pressed  in  the  Constitution  itself.  <*The  privileges  of  the  debtor  to  enjoy 
the  necessary  comforts  of  life  should  be  recognized  by  wholesome 
laws,  exempting  a  reasonable  amount  of  property  from  seizure  or  sale/' 
etc.  This  prindple  makes  all  constitutional  exemption  a  personal  privi- 
lege of  each  debtor,  secured  to  him  individually,  not  in  mere  benevolence 
only,  bat  also  in  the  interest  of  the  State  in  the  personal  well  being  of 
eadi  of  its  dtizens.  MaxweU  v.  Reed,  7  Wis.  582 ;  BhU  v.  Chnroe,  13 
id.  283.  And  the  statutes  of  exemption  appear  to  be  framed  on  this 
principle  They  go  to  secure  the  necessary  comforts  of  life  to  families 
hy  exemption  to  heads  of  fiunilies ;  and  the  letter  and  spirit  of  exemp- 
tiens  follow  the  constitational  prindple,  in  securing  a  personal  privilege 
to  each  debtor  individually.     There  may  be  joint  debtors,  but  our  Con> 
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Btitation  and  statutes  sanction  no  joint  exemption.  The  ezemptioD 
**  applies  to  the  debtor  in  the  singular  number,  and  is  personal  and  in* 
dividual  onlj."    PandY.  KimbaUj  101  Mass.  105. 

We  are  aware  that  there  are  several  cases  to  be  found,  chieflj  in  the 
Federal  bankrupt  courts,  sustaining  exemptions  to  partnerships  as  such 
But  we  cannot  think  that  these  cases  rest  on  sound  principle.  We  have 
already  seen  that  the  principle  of  exemption  and  the  provisions  of  the 
statute  are  personal.  And  the  difficulties  suggested  by  the  Supreme 
Court  of  Massachusetts  in  the  way  of  partnership  exemptions  seem  to  bo 
insuperable.  Pondy.  KimbciUy  supra.  We  have  no  doubt,  that  in  proper 
cases,  each  member  of  a  partnership  is  entitled  to  his  seperate  exemp- 
tion out  of  the  partnership  property  ;  and  that  the  partnership  property, 
after  levy,  may  be  served  by  the  partners ;  so  that  each  partner  may  have 
his  several  exemption.  But  it  seems  to  us  to  be  as  indefensible  to  ex- 
tend the  personal  privilege  of  exemption  to  a  partnership,  as  such,  as  to 
extend  it  to  a  corporation  aggregate.  In  the  language  of  the  Mas- 
sachusetts court :  ^^  The  exemption,  in  our  opinion,  is  several  and  not 
joint ; ....  is  personal  and  individual  only." 

It  is  true  that  the  judgment  in  this  case  is  supported  by  Gihnan  v. 
WtUiams,  7  Wis.  829.  That  case  indeed  went  upon  the  exemption  of 
one  to  a  partnership  of  two.  But  as  the  one  exemption  was  in  the  p  er- 
Bonal  right  of  one  of  the  partners,  the  rule  would  support  two  extmptioni 
as  well  as  one.  But  we  feel  constrained  to  hold  that  case  to  be,  so  far, 
m  violation  of  correct  principle.  It  was  no  doubt  a  great  temptation  in 
that  case,  as  it  has  been  in  this,  to  support  an  exemption  which  might 
have  been,  but  was  not,  properly  asserted  ;  to  make  the  judgment,  ^'  to 
do  a  great  right,  do  a  little  wrong."  But  the  view  of  the  learned  judge 
who  delivered  the  judgment  in  that  case  is  clearly  erroneous.  He  rea- 
sons that  either  of  the  two  partners  might  have  held  the  whole  property 
exempt ;  that  each  might  therefore  hold  a  moiety  of  it  exempt ;  and  that 
so  the  joint  suit  by  both  partners  for  the  whole  could  be  sustained.  He 
appears  to  have  overlooked  the  elementary  principle  that  several  rights 
of  several  persons  cannot  be  asserted  in  a  joint  action  at  law  by  all ; 
that  partners  can  maintain  an  action  as  such  for  partnership  rights  only. 
The  truth  appears  to  be  that  this  question  was  very  much  disregarded 
in  view,  of  others  in  that  case,  then  deemed  of  much  greater  moment. 

The  rule  in  Gikncm  v.  WiUiams  does  not  appear  to  have  been  since 
considered  in  this  court,  though  there  are  cases  which  seem  to  be  some* 
what  in  conflict  with  it.  West  v.  Wordy  26  Wis.  579  ;  Wright  v.  Prait, 
81  id.  99.  And  we  therefore  feel  at  liberty,  though  with  great  relno 
tance,  to  overrule  a  case  wrongly  decided  so  long  ago,  and  not  sinoe  af« 
firmed. 
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We  are  not  nnmindfol  of  the  beneficent  character  of  statntes  of  ex- 
emption, or  of  onr  duty  to  oonstme  them  liberally  in  favor  of  their  ol>> 
jeet.  Ktmis  ▼.  JESnneyy  83  Wis.  510 ;  Jarvais  t.  Moe,  38  id.  440.  Bat 
we  must  administer  them  according  to  their  letter  and  spirit,  as  well  as 
the  settled  principles  and  established  forms  of  legal  proceedings.  We 
rsTerse  this  judgment  with  great  reluctance,  especially  becaose  the  re- 
spondents seem  to  have  been  misled  by  Gilman  y.  WiBiamt. 

CoLB,  J.  I  am  disposed  to  adhere  to  the  role  of  Oilman  v.  WSliamt, 
which  was  long  since  decided,  and  which  gives  the  partnership  the  bene- 
fit of  one  exemption.  That  decision  is  supported  by  the  case  of  Stewart 
T.  Bhnm,  37  N.  Y.  350.  If  the  question  were  a  new  one  in  this  State, 
I  might  conclude  to  hold  with  my  brethren.  As  it  is,  I  am  constrained 
to  dissent. 

B^  the  (hurt.  —  The  judgment  of  the  court  below  is  reyersed,  and  the 
cause  remanded  with  directions  to  the  court  below  to  dismiss  the  conH 


Watbon  y.  Wilcox. 
(80W]s.ei&) 

A  Bolloe  of  lU  pendent  was  filed  oontaining  a  oonect  statement  of  all  the  faoli  r^ 
qnlied  \j  tbe  stetate  tobe  stated,  and,  in  addition  thereto,  aa  inoonect  description 
of  the  firoperty  "  intended  to  be  affected  "  thereby.  Held^  that  the  description  shoold 
be  T^eded  as  sorplosage  and  that  the  notice  was  Buffldent 

ACnON  to  have  a  mortgage  declared  valid  and  for  a  decree  of  f ore- 
dofiure  thereof.    The  opinion  states  the  facts  on  the  only  questioa  ol 
interest  passed  upon. 


iam  Roger  J  for  appellant. 
1,  O.  Sloanj  for  respondent. 

Rtak,  C.  J.    This  appeal  involves  two  distinct  questions : 
I.  The  suffidency  of  the  He  pendene  in  the  action  brought  by  the  to* 
spondent  against  Bates  and  others. 
That  was  a  suit  in  equity,  seeking  to  have  certain  conveyances  held 
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far  mortga^ies  only,  azid  oertain  ooaveyaQoes  held  to  be  Toid.  Notice  of 
tlie  pendency  of  the  action  was  filed,  stating  the  nature  of  the  suit,  eaitt- 
merating  the  several  conveyances  involved,  and  descrihing  the  land  ouo- 
veyed  by  each  conveyance.  We  cannot  donbt,  and  we  do  not  understand 
it  to  be  seriously  questioned,  that  if  the  notice  had  there  atopped,  it  would 
have  been  a  sufficient  compliance  with  the  statute.  Ch.  134,  §  7,  R.  & 
For  it  gave,  in  very  intelligible  form,  the  names  of  the  parties,  the  object 
of  the  action,  and  a  description  of  the  property  affected  by  it.  But  the 
snotice  proceeds,  by  way  of  supererogation,  to  add  a  conclusion  undertiik- 
ing  to  describe,  what  had  already  appeared,  the  property  to  be  affected 
by  the  action,  and  giving  a  YH'ong  description.  By  what  is  obviously  n 
clerical  error,  this  description  twice  substitutes  the  word  north  for  south. 
and  so  describes  other  land  not  included  in  the  eonveyances  in  question. 
And  the  only  question  on  the  sufficiency  of  the  lis  pendens  is,  whetJier 
this  needless  and  false  conclusion  vitiates  the  whole  notioe. 

We  cannot  think  that  it  does.  The  statute  charges  every  subsequent 
purchaser  with  constructive  notice  of  the  whole  paper  filed,  which  gives 
notice  of  the  property  affected  by  its  true  description.  The  constructive 
notice  of  the  statute  is  equivalent  to  actual  notice  by  reading  the  Us  pen- 
dens  filed.  Any  person  of  reasonable  intelligence,  reading  it,  would  per- 
ceive the  error.  And  the  appellant,  as  others  interested  in  the  title 
appears  to  be  chargeable  with  knowledge  that  the  true  description  of  the 
property  is  in  the  statement  of  the  conveyances,  because  they  are  in  his 
chain  of  title.  Pringle  v.  Dunn,  37  Wis.  449,  and  cases  there  cited. 
Were  that  otherwise,  the  notice  is  sufficient  as  to  both  descriptions,  the 
true  and  the  false.  The  false  description  is  mere  surplusage  ;  and  ntih 
per  inutile  non  viticUur.  See  Thompson  v.  Jones,  4  Wis.  106;  Jarvis 
V.  McBride,  18  id.  316 ;  Duponi  v.  J}ans,  30  id.  170.  All  that  die 
statute  requires  is  in  the  notice,  independently  of  this  superfluity,  which 
serves  only  to  add  notice  of  a  fals^ood  to  notice  of  the  truth. 

This  case  is  quite  distinguishable  from  Spraggon  v.  Me  Greer,  14  Wis. 
439,  and  MlUer  v.  Sherry,  2  Wall.  237,  cited  for  the  appellant.  In  tbe 
first  of  these  cases,  the  notice  of  Us  pendens  contained  no  correct  descrip- 
tion of  the  premises  in  controversy ;  and  in  the  second,  the  creditor's 
bill,  which  was  relied  on  for  notice,  described  no  specific  reality  what- 
ever. It  is  also  distinguishable  from  Thoms<m  v.  WUoox,  7  Lans.  376, 
in  which  there  was  a  single  misdescription  by  metes  and  bounds  coupled 
with  the  correct  street  number.  There  the  one  description  was  incon- 
sistent with  itself,  the  principal  description  being  bad  and  the  incident 
good.  This  is  essentially  different  from  two  desetiptions  of  differert 
parcels,  botx  certain  in  themselves.     In  the  ease  in  Lansmg  there  was  a 
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fttlnre  of  correct  description  of  any  land  ;  in  this,  there  is  a  correct  and 
independent  description  of  the  land  in  oontroYersy,  and  also  a  correct  and 
independent  description  of  other  land  not  in  controversy,  inserted  by 
mistake ;  a  mere  surplusage. 

7f  coarse,  the  merits  of  the  case  in  which  the  Hi  pendens  was  filed, 
are  not  before  us  here.  And,  for  the  reasons  stated,  we  hold  the  /t> 
pendens  sufficient  to  charge  the  appeUant  with  notice. 

[The  court  then  decided  that  one,  who,  having  no  interest  to  protect, 

voluntarily  loans  money  to  a  mortgagor  for  the  purpose  of  satisfying  and 

canceling  the  mortgage,  taking  a  new  mortgage  for  his  own  security, 

cannot  have  the  former  mortgage  revived  and  himself  subrogated  to  the 

rights  of  the  mortgagee  therein.] 

Judpnent  mffirmed* 
YoL.  XX— 9 


ni  TBI 

COPET  OF  APPEALS 


OF 


MARYLAND. 


RiLisiN  y.  Clark. 

(41  Md.  16a) 

R$tU  eitato  AraCw— R0(  entiUed  to  eommiuioM from  bath  $etUr  wndhmfer"^ 

A  nal  estete  broker  was  employed  by  A  te  sell  a  farm.  He  ezcfaanged  it  for  Umda  of  B» 
recelYing  a  oommisBioii  from  A  for  his  serrices.  Hdd^  that  he  oonld  not  reooTer  a 
oommiflsion  from  B  also,  either  on  proof  of  an  express  promise  by  B  to  pay,  or  of  % 
nsa^  among  brokers  to  chaige  commissions  to  both  parties. 

A  CTION  to  recoTer  commissions.     Tlie  opinion  states  the  caae. 

B,  R.  Boarman  and  WiUxam  A.  Fishm'^  for  appellant. 
Fielder  O.  SUngluffy  for  appellee. 

MiLLEK,  J.  The  appellant  is  a  r^al  estate  broker,  doing  business  in 
Baltimore  city,  and  as  such  was  emnloyed  by  Mr.  Cooper,  to  sell  for 
him,  his  farm  in  Baltimore  county.  4.8  Cooper's  agent,  he  advertised 
the  farm  for  sale,  and  the  appellee  se^'^ng  the  advertisement  called  upon 
him  and  proposed  to  exchange  a  ho*i8e  she  owned  in  the  city  for  the 
farm,  and  the  exchange  was  effected,  ^^ooper  paid  the  appellant  the  usual 
commission  of  two  and  a  half  per  cert  on  $6,000,  the  value  placed  upon 
the  properties  so  exchanged,  and  in  ^his  action  he  seeks  to  recover  the 
like  commission  from  th^  appellee  He  places  his  claim  on  two 
grounds :  * 

Ist.  Upon  an  express  agreeriert  or  contract  between  Uie  appellee 
and  himself  that  she  would  ]  ^ij  him  such  commission  in  case  tlie 
exchange  was  effected. 
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2d.  Upon  an  alleged  custom  or  usage  among  broken  in  the  dtj  of 
Baltimore,  that  in  exchanges  of  real  estate  they  are  entitled  to  a  com- 
mission of  two  and  a  half  per  cent  from  each  party  on  the  amount  or 
value  of  the  property  exchanged. 

The  testimony  is  conflicting  as  to  the  making  of  the  alleged  agre^ 
menty  but  the  question  presented  for  the  determination  of  this  court  by 
the  present  appeal  is,  whether  such  an  agreement,  if  made,  can  bo 
enforced  by  the  agent,  by  an  action  founded  thereon  ?  That  the  appel- 
lant was  Cooper's  agent  to  sell  his  farm,  and  that  the  alleged  agreement, 
if  ever  made,  was  entered  into,  while  this  employment  continued,  are 
conceded  facts  in  the  case.  In  this  state  of  facts  could  he  lawfully 
become  the  agent  of  the  party  by  whom  the  farm  was  purchased  by  way 
of  exchange  of  property  ?  In  our  opinion  it  is  very  clear  he  could  not 
It  is  a  general  rule  that  a  party  cannot  in  any  agency  of  this  kind  act  as 
agent  or  broker  for  both  vendor  and  vendee  in  respect  to  the  same  trans- 
action, because  in  such  case  there  is  a  necessary  conflict  between  his 
interest  and  his  duty.  The  vendor  in  the  employment  of  an  agent  to  sell 
his  property  bargains  for  the  disinterested  skill,  diligence  and  zeal  of  the 
agent  for  his  own  exclusive  benefit. 

It  is  a  confidence  necessarily  reposed  in  the  agent,  that  he  will  act 
with  a  sole  regard  to  the  interest  of  the  principal  as  far  as  he  lawfully 
may.  The  seller  of  an  estate  is  presumed  to  be  desirous  of  selling  it  at 
as  high  a  price  as  can  fairly  be  obtained  for  it,  and  the  purchaser  is 
equally  presumed  to  desire  to  purchase  it  for  as  low  a  price  as  he  may. 
The  interest  of  the  two  are  in  conflict.  Emptor  emit  quam  minimo 
patettj  venditor  vendit  quam  maxima  potest.  But  if  the  same  party 
be  allowed  to  act  as  agent  for  both,  it  becomes  his  interest  to  have  this 
maxim  reversed,  or  at  least  to  sacrifice  the  interests  of  one  or  both  of  his 
principals  in  order  to  advance  his  own  by  receiving  double  commissions. 
Hence  the  law  will  not  permit  an  agent  of  the  vendor  whilst  that  employ- 
ment continues,  to  assume  the  essentially  inconsistent  and  repugnant, 
relation  of  agent  for  the  purchaser.  Story  on  Agency,  §§  210,  211; 
Scliwartze  v.  Yearly^  31  Md.  278.  In  a  very  recent  English  case  (Aforu 
$cn  V.  27ian^sony  9  Law  Rep.  480),  the  plaintiff  employed  a  broker  to 
purchase  a  particular  ship  on  the  basis  of  an  offer  of  £9,000,  or  as 
cheaply  as  he  could,  but  eventually  the  ship  was  purchased  for  £9,250. 
Prior  to  the  sale  an  arrangement  had  been  made  between  the  vendor  and 
a  broker,  Scott,  that  if  the  latter  could  sell  the  ship  for  more  than 
£8,500,  he  might  retain  for  himself  the  excess,  and  it  was  arranged 
between  Scott  and  the  defendant,  without  the  knowledge  or  sanction  o( 
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the  plaintiff,  that  defendant  should  receive  from  Soott  a  portion  of  this 
excess,  and  he  accordingly  received  £225,  part  of  the  excess  over  £8,500. 
On  discovering  this  the  plaintiff  brought  an  action  for  money  had  and 
received  against  the  defendant  for  the  £225,  and  the  Court  of  Qneen*i 
Bench  sustained  the  action  and  allowed  the  recovery.  In  the  cour&e  of 
his  opinion,  Cockburn,  C.  J.,  declared  the  law  on  the  subject  to  be  well 
and  compendiously  stated,  in  Story  on  Agency,  §  21 1  (to  which  we  have 
referred),  in  these  terms :  ^^  Indeed  it  may  be  laid  down  as  a  general  prin- 
ciple that  in  all  cases  where  a  person  is  either  actually  or  construct- 
ively an  agent  for  other  persons,  all  profits  and  advantages  made  by 
him  in  the  business,  beyond  his  ordinary  compensation,  are  to  be  for  the 
benefit  of  his  employers."  In  the  case  before  us  the  appellant  testified 
that  he  informed  Cooper  that  the  appellee  was  to  pay  him  commissions 
if  the  exchange  was  made.  This  would  probably  prevent  a  recovery 
from  him  by  Cooper  of  such  commissions  in  case  they  had  actually  been 
paid  by  the  appellee,  but  it  does  not  follow  from  this  that  he  can  enforce 
the  contract  against  the  appellee  and  compel  her  to  pay  them.  The 
rule  to  which  we  have  adverted  forbids  the  courts  to  entertain  an  action 
founded  upon  such  a  contract  Nor  does  it  prevent  the  application  of 
the  rule,  that  this  was  an  exchange  of  properties  and  not  a  sale  of  the 
farm  for  money.  The  reasons  upon  which  the  sale  is  founded  apply 
'with  equal  force  whether  money  or  property  at  an  ascertained  value  be 
Teceived  by  the  vendor  for  the  property  he  parts  with.  It  is  perhapt 
^possible  for  the  same  agent  to  serve  both  parties  to  such  a  transaction 
honestly  and  faithfully,  but  it  is  very  difficult  to  do  so,  and  the  tempta- 
^tion  to  do  otherwise  is  so  strong  that  the  law  has  wisely  interposed  a 
'positive  prohibition  to  every  such  attempt.  As  said  by  Judge  Stout, 
in  one  of  the  sections  of  his  book  on  Agency,  already  referred  to  :  ^'  It 
is  to  interpose  a  preventive  check  against  such  temptations  and  seductions 
Chat  a  positive  prohibition  has  been  found  to  be  the  soundest  policy,  en- 
couraged by  the  purest  precepts  of  Christianity." 

After  what  has  been  said,  it  is  hardly  necessary  to  add  that  Uie  usage 
<or  custom  relied  on  cannot  avail  the  appellant.  A  usage  in  contraven- 
*tion  of  a  well-settled  and  salutary  rule  of  law  cannot  be  sustained  by 
•courts  of  justice.  The  appellant  is  therefore  not  entitled  to  recover  on 
either  ground  upon  which  he  bases  his  claim.  The  rulings  of  the  court 
rejecting  his  two  prayers  accord  with  the  views  above  expressed,  and  it 
follows  that  error,  if  there  be  any  in  granting  the  appellee's  second 
prayer,  has  resulted  in  no  injury  to  the  appellant,  and  the  judgmenl 
must  be  affirmed. 

Judgment  affirmed. 
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(41  Hd.  448,) 

Bimhites^prenamption  a$  toformalUies  qf  enactment'^ parol eoidence  to  impeoeA  — 

staiuteffood  tn port, and  void  inpart. 

Where  an  act  has  been  duly  aathentlcated,  and  published  as  law  by  aothorily,  the 
piesiimplkm  is,  that  all  the  constitutional  solemnities  and  pieieqniaitee  neoesaary  to 
ita  Talid  enactment  have  been  complied  with  ;  and  this  presumption  exists  until  the 
oontrary  is  clearly  made  to  appear.  Bat  when  it  can  be  made  clearly  to  appear  that 
the  particular  bill,  orsectiou  of  a  bill,  although  it  may  have  all  the  forms  of  uuthen- 
tication,  has  never  in  fact  received  the  legislative  assent,  the  court  is  bound  to  look 
not  only  behind  the  printed  statute  book,  but  beyond  the  forms  of  authentication  of 
the  bill  as  recorded  in  the  office  of  the  Court  of  Appeals,  and  if  the  evidence  be  eleat 
and  entirely  satisfactory  to  the  mind  of  the  court,  to  decide  accordingly.  * 

A  statute  having  the  proper  forms  of  authentication  cannot  be  impeached  or  quee- 
tioned  upon  mere  parol  evidence. 

The  journals  of  the  two  houses  of  the  legislature,  in  connection  with  other  competent 
evidence  upon  the  subject,  may  be  examined  as  means  of  information  to  aid  in  arriv- 
ing at  a  correct  conclusion  as  to  what  was  the  action  of  the  legislature  on  any  par- 
ticular hill  before  it 

Statntes  may  be  good  in  part  and  void  in  part,  and  if  the  part  that  is  valid  be  entirely 
dislinct  and  severable  from  that  which  is  void,  the  former  will  be  upheld  and  enforced 
as  if  passed  disconnected  from  the  latter. 

DILL  for  an  injanction.     The  opinion  states  the  case. 
IiVtmk  If.  Stoeheitj  iov  appellant. 
Darnel  Clarke  and  Alex.  B.  Hugner^  for  appellee. 

Alyet,  J.  This  is  an  appeal  from  a  pro  forma  order  of  the  oonrt 
below,  refusing  an  injunction  to  the  appellant,  to  restrain  the  execution 
of  a  judgment  recovered  against  him  by  the  appellee,  for  balance  ol 
subscription  to  the  stock  of  that  corporation ;  and  the  ground  of  the  ap- 
plication is,  that,  under  the  act  of  1874,  ch.  389,  §  8,  amendatory  of  the 
company's  charter,  which  was  granted  by  the  act  of  1858,  ch.  364,  the 
duradon  of  the  charter  is  limited  to  the  Ist  of  January,  1875,  the  com- 
pany not  having  finished  or  completed  its  road  as  provided  it  should  have 
done. 

By  the  19th  section  of  the  original  charter  of  1868,  it  was  provided  that 
if  the  company  did  ni.j  commence  the  road  within  six  years  from  the 
passage  of  the  act,  and  should  not  finish  the  same  in  four  years  from 

•  See  Moody  v.  State,  17  Am.  Rep.  28;  State  ▼.  Plait,  16  M.  647;  and  OH^odm  e 
Stekiif,  IS  Id.  640  and  note. 
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the  time  of  the  commenoement  thereof,  then  the  charter  should  be  nail 
and  void.  By  agreement  filed  in  the  cause  it  is  admitted  that  the  road 
was  commenced  in  1873  ;  and  by  the  preamble  to  the  third  section  of 
the  amendatory  act  of  1874,  ch.  389,  it  is  stated  that  the  company 
had  been  duly  organized,  and  the  work  of  construction  of  the  road  com- 
menced, but  that  it  was  feared  the  time  allowed  by  its  charter  for  tlie 
completion  of  the  road  was  insufficient,  and  that  an  extension  of  time 
therefor  was  desired  ;  and  following  this  preamble  is  the  third  section  of 
the  act  of  1874,  which,  as  published  in  the  printed  volume  of  the  laws, 
provides  that  if  the  road  shall  not  be  finished  in  ^ve  years  from  the  Ist 
of  January,  1870,  then  the  charter,  and  all  its  amendments,  to  be  null 
and  void.  Under  the  charter,  before  it  was  amended  by  the  act  of  1874, 
the  company  had  until  the  year  1877  to  complete  the  road,  but  under 
the  third  section  of  the  amendatory  act,  as  published,  it  has  only  until 
the  1st  of  January,  1875  ;  so  that,  instead  of  obtaining  an  extension  of 
time,  as  was  designed,  the  company  has  in  fact  been  restricted  in  the 
time  allowed  by  the  original  charter. 

The  appellee,  in  its  answer  to  the  appellant's  bill,  avers  and  insists 
that  the  third  section  of  the  amendatory  act  of  1874,  as  it  appears  in  the 
printed  volume  of  the  statutes  of  the  last  session,  never  in  fact  passed 
either  house  of  the  legislature.  That  the  third  section  of  the  act,  as  it  in 
truth  and  reality  did  pass  the  two  houses  of  the  General  Assembly,  pro- 
vided for  an  extension  of  time  for  the  completion  of  the  road  for  five  ■ 
years  from  the  first  of  January,  eighteen  hundred  and  seventy-five ;  and 
that  the  change  was  made  in  the  section  after  the  final  passage  of  the 
act,  either  by  design  or  mistake,  by  some  clerk  or  copyist,  in  omitting 
the  word  "  five  "  after  the  word  "  seventy."  And  in  verification  of  the 
fact  that  such  was  the  time  for  which  the  extension  was  given  by  the 
section  of  the  act  as  actually  passed,  the  engrossed  bill,  as  it  was  finally 
acted  on  by  the  two  houses  of  the  legislature,  with  the  indorsemenUi 
thereon  by  the  proper  officers,  as  to  the  action  of  the  respective  houses, 
together  with  the  journals  of  both  houses,  have  been  produced  from  tha 
custody  of  their  proper  custodian  ;  and  from  the  evidence  thus  furnished, 
it  is  made  clear  beyond  all  question  or  dispute,  that  the  particular  sec- 
tion of  the  act  involved,  as  it  passed  the  two  houses  of  the  legislature, 
is  essentially  different  from  the  corresponding  section  in  the  act  that 
received  the  imprint  of  the  Great  Seal,  the  signature  of  the  governor, 
and  was  lodged  in  the  office  of  this  court  for  record,  and  afterward 
pnblished.  As  the  bill  passed  the  legislature,  the  extension  of  Lme  for 
the  completion  of  the  road,  as  provided  in  the  third  <>ection,  was  for  five 
rears  from  the  1st  of  January,  1875  ;  as  it  now  reads  in  the  printed 
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•tatote  book,  the  extension  is  for  ^ve  years  from  the  1st  of  January, 
1870.  How  this  change  or  alteration  occurred  can  only  be  matter  of 
eonjecture.  But  we  may  readily  suppose  that  if  the  engrossed  bill,  as  it 
was  finally  acted  on  by  the  two  houses  of  the  legislature,  had  been 
sealed  and  submitted  to  the  governor  for  his  signature,  instead  of  being 
intmsted  to  some  careless  or  inexpert  clerk  to  be  copied  for  such  au- 
thentication and  approval,  the  alteration  or  omission  would  hardly  have 
occurred. 

This  change  or  alteration  in  the  act  is  of  serious  import  to  the  rail- 
road company  ;  and  the  question  now  is,  how  is  the  matter  to  be  dealt 
with  by  the  courts  ?  It  is  contended  by  the  appellant  that  the  law  mu^t 
be  taken  to  be  as  we  find  it  evidenced  by  the  bill  filed  in  the  office  of 
this  court,  under  the  Great  Seal,  and  the  signature  of  the  governor ; 
while,  on  the  other  hand,  it  is  insisted  by  the  appellee  that  it  is  compe- 
tent to  this  court  to  examine  the  journals  of  the  two  houses  of  the 
General  Assembly,  and  the  original  engrossed  bill,  with  the  indorse- 
ments thereon,  in  order  to  ascertain  and  determine  what  were  the 
provisions  of  the  act  that  really  passed  the  two  houses  of  the  Greneral 
Assembly. 

In  opposition  to  the  right  to  examine  the  journals,  and  the  engrossed 
bill  with  its  indorsements,  to  ascertain  what  the  particular  act  was  that 
received  the  assent  of  the  legislature,  the  appellant  relies  upon  the  cases 
of  Fauke  v.  Fleming  4*  J^ouglass,  13  Md.  392,  and  77ie  Mayor ^  etc.,  of 
Afmapoiu  v.  Harwood^  32  id.  471 ;  S.  C,  3  Am.  Rep.  161.  But  those 
cases  were  not  in  all  respects  similar  to  the  one  now  under  consideration. 
In  those  cases  it  was  not  made  distinctly  to  appear  that  the  particular 
provision  of  the  statutes  as  published  did  not  receive  the  legislative  as- 
sent ;  the  evidence  not  being  such  as  the  court  was  willing  to  accept,  to 
overcome  the  strong  presumption  arising  from  the  due  authentication  of 
the  statutes  there  involved.  It  was  assumed,  from  the  fact  that  the  bills, 
as  published,  corresponded  in  all  respects  with  the  bills  as  engrossed, 
that  they  did  receive  the  assent  of  the  legislature.  But  in  the  case  now 
before  us,  it  is  plainly  shown,  by  the  most  unquestionable  evidence,  that 
the  third  section  of  the  bill  as  engrossed,  before  the  third  reading  and 
the  passage  thereof,  pursuant  to  the  requirement  of  the  Constitution; 
art.  3,  §  27,  and  a$  it  actuaUy  passed^  is  essentially  different  from  the 
corresponding  section  in  the  bill  that  was  attested,  sealed,  signed  by  the 
governor,  and  filed  for  record.  There  is  therefore  no  ground  for  pre- 
sumption in  favor  of  the  identity  of  the  bill  as  recorded  in  the  affioe  of 
this  court,  with  that  which  passed  the  legislature,  unless  we  make  the 
faots  of  the  attestation,  the  imprint  of  the  Great  Seal,  the  signature  of 
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the  governor,  and  the  filing  for  record,  oonclasive  upon  the  question  as 
to  what  is  law,  and  exclude  all  other  evidence  upon  the  subject,  no  miit* 
ter  how  plain  and  direct  it  may  be.  But  to  do  this  would  be  virtually 
denying  to  the  people  of  the  State  the  benefit  of  the  safeguards  provided 
by  the  Constitution,  and  to  allow  and  enforce  that  as  law  which  has  not 
been  assented  to  by  their  representatives.  The  Constitution  has  pre- 
scribed certain  modes  and  prerequisites  for  the  enactment  of  laws,  and 
as  these,  by  the  terms  of  the  Constitution,  are  imperative  conditions,  no 
bill,  not  so  enacted  in  law,  should  be  allowed  to  affect  the  rights  of  the 
citizen.  Suppose,  for  instance,  it  could  be  plainly  shown  by  competent 
evidence  for  the  purpose,  that  a  particular  bill,  alleged  to  have  been 
passed  by  the  legislature,  had  never  been  put  to  final  vote,  or  that  it 
had  been  declared  passed  without  previous  readings,  and  in  total  disre- 
gard of  the  expressed  mandatory  requirements  of  the  Constitution,  as  to 
the  manner  in  which  a  bill  can  be  enacted  into  a  law,  could  it  be  suc- 
cessfully maintained  that  such  alleged  act  should  be  enforced  as  law, 
notwithstanding  the  omission  or  non-observance  of  the  essential  con- 
ditions and  prerequisites  upon  which  a  law  can  be  enacted  under  the 
Constitution  ?  We  suppose  not.  And  if  not  in  such  case,  a  fortiori 
should  it  not  be  enforced  as  law  when  it  is  plainly  made  to  appear  that 
it  has  never  been  before  the  legislature  at  all. 

Unquestionably,  where  an  act  has  been  duly  authenticated  and  pub- 
lished as  law  by  authority,  the  presumption  is,  that  all  the  constitutional 
solemnities  and  prerequisites  necessary  to  its  valid  enactment  have  been 
complied  with;  and  this  presumption  exists  until  the  contrary  is  clearly 
made  to  appear.  But  when  it  can  be  made  clearly  to  appear,  as  in  this 
case  it  has  been,  that  the  particular  bill  or  section  of  a  bill,  although  it 
may  have  all  the  forms  of  authentication,  has  never  in  fact  received  the 
legislative  assent,  we  think  the  court  is  bound  to  look  not  only  behind 
the  printed  statute  book,  but  beyond  the  forms  of  authentication  of  the 
bill  as  recorded  in  the  office  of  this  court,  and  if  the  evidence  be  clear 
and  entirely  satisfactory  to  the  mind  of  the  court,  to  decide  accordingly. 

This  question  has  repeatedly  arisen  in  several  of  the  State  courts  of 
the  highest  authority,  and  in  all  cases,  with  but  few  exceptions,  it  has 
been  held,  that  neither  the  printed  statute  book,  nor  the  ordinary  authen* 
tication  of  the  statute  after  its  passage,  would  preclude  the  inquiry  into 
the  fact,  whether  the  statute  as  published  had  in  truth  passed  the  leg- 
islature ;  and  as  evidence  upon  the  question,  the  legislative  journals, 
and  the  bills  as  acted  upon  by  the  legislative  assemblies  have  been  con- 
sulted. Purdi/  v.  The  Peopler2  Hill  (N.  Y.),  33  ;  S.  C,  4  Hill,  384;  2^ 
Bow  V.  TJie  People,  1   Deiiio,  1 1  ;  Southwark  Bank  v.  Commonwealth^  S 
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Penn.  St  446 ;  Spongier  v.  Jacobyy  1 4  111.  297  ;  Tarley  y.  Logan  Oota^lg, 
17  \d.  151 ;  People  v.  Stone,  35  id.  121,  141  ;  People  v.  Mahaniy,  13 
Mich.  481  ;  35  N.  H.  579;  52  id.  622;  Cooley  on  Const.  Lim.  135  : 
Smith  on  Const.  <Sb  Stat.  Law,  §§  949,  50 ;  Sedgw.  on  Const  db  Sut 
Law,  69;  Cushing  on  theLaw  of  Legislative  Assemblies,  §§  2211-12- 
19-22  and  2405. 

Bat  while  the  authorities  just  cited  maintain  that  it  is  the  right  and 
duty  of  the  court  to  go  behind  the  authentication  of  the  statute,  and  to 
receive  evidence,  such  as  that  furnished  by  the  engrossed  bills,  with  the 
indorsements  thereon,  and  the  journal  of  proceedings  of  the  two  houses 
of  the  legislature,  upon  the-  question  of  the  constitutional  enactment 
of  what  purports  to  be  a  statute,  they  all  seem  to  concur  in  maintaining 
that  no  statute,  having  the  proper  forms  of  authentication,  can  be  im- 
peached or  questioned  upon  mere  parol  evidence.  Nor  do  we  decide 
in  this  case,  that  the  journals  of  the  two  houses,  though  required  by  the 
Constitution  to  be  kept  as  records  of  their  proceedings,  would  be  evidence 
perse  upon  which  the  validity  of  a  statute,  having  the  required  authenti- 
cation, would  be  successfully  questioned  as  to  the  manner  of  its  enact- 
ment But  we  think  the  journals,  in  connection  with  other  competent 
evidence  upon  the  subject,  may  be  examined  as  means  of  information  to 
aid  in  arriving  at  a  correct  conclusion  as  to  what  was  the  action  of  the 
legislature  on  any  particular  bill  before  it  And  while  the  evidence 
must  be  of  the  most  satbfactory  character,  in  order  to  overcome  the 
presumption  arising  from  due  authentication  of  the  statute,  we  think  we 
may  safely  conclude  with  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Gardner  v.  The  Collector y  6  Wall.  499,  that,  on  principle  as 
veil  as  authority,  whenever  a  question  arises  in  a  court  of  law  of  the 
existence  of  a  statute,  or  of  the  time  when  a  statute  took  effect,  or  of  the 
precise  terms  of  a  statute,  the  judges  who  are  called  upon  to  decide  it, 
have  a  right  to  resort  to  any  source  of  information  which  in  its  nature  is 
reliable  and  capable  of  conveying  to  the  judicial  mind  a  clear  and  satis- 
factory answer  to  such  question ;  always  seeking  first  for  that  which  in 
its  nature  is  most  appropriate,  unless  the  positive  law  has  enacted  a 
different  rule.  And  applying  this  rule  to  the  present  case,  as  we  can 
have  no  doubt  whatever  that  the  third  section  of  the  act  in  question,  as 
that  act  was  sealed  and  approved  by  the  governor,  is  materially  different 
from  the  third  section  of  the  act  as  it  passed  the  two  houses  of  the 
legislature,  we  must  therefore,  declare  that  particular  section  of  the 
ttct  tc  be  null  and  void. 

And  having  thus  declared  the  third  section  of  the  act  a  nullity,  the 

next  question  is,  how  does  that  affect  the  remainder    of  the  statute  ? 
Vol.  XX.— -10 
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Upon  examination  it  is  found  that  the  thihd  section  is  entirely  separate 
and  disconnected  from  the  other  sections  of  the  act^  and  that  the  operation 
and  effect  of  those  sections  in  no  manner  depend  upon  the  co-existence 
of  the  third  section.  As  applicable  to  such  case,  Judge  Coolgt,  in  his 
work  on  Constitutional  Limitations,  p.  177,  says:  ^'It  will  sometimes  be 
found  that  an  act  of  the  legislature  is  opposed  in  some  of  its  provisions 
to  the  Constitution,  while  others,  standing  by  themselves,  would  be 
unobjectionable.  So  the  forms  observed  in  passing  it  may  be  sufficient 
for  some  of  the  purposes  sought  to  be  accomplished  by  it,  but  insufficient 
for  others.  In  any  such  case  the  portion  which  conflicts  with  the  Con- 
stitution, or  in  regard  to  which  the  necessary  conditions  have  not  been 
observed,  must  be  treated  as  a  nullity.  Whether  the  other  parts  ot 
the  statute  must  also  be  adjudged  void  because  of  the  association,  must 
depend  upon  a  consideration  of  the  object  of  the  law,  and  in  what  man- 
ner, and  to  what  extent  the  unconstitutional  portion  affects  the  remain- 
der." Here,  as  the  entire  published  statute,  except  the  third  section, 
was  regularly  passed  by  the  legislature,  and  approved  by  the  governor, 
there  can  be  no  reason  for  declaring  the  other  portions  of  it  void,  because 
the  third  section  is  found  to  be  a  nullity.  Statutes  may  be  void  in  part 
and  good  in  part;  and  if  the  part  that  is  valid  is  entirely  distinct  and 
severable  from  that  which  is  void,  the  courts  will  uphold  and  enforce 
the  former  as  if  passed  disconnected  from  the  latter.  &€Ue  v.  Oommts- 
sianers  of  BaUo*  Co,,  29  Md.  521 ;  Mayor y  etCy  of  Hagerstotim  y.  Dec^ 
hert,  82  id.  369 ;  S.  C,  3  Am.  Rep.  161.  That  principle  applies  to  this  case. 
It  follows  from  what  we  have  said,  that  the  19th  section  of  the  appel- 
lee's charter  is  left  unaffected  by  the  act  of  1874,  and  that  that  section 
still  prescribes  the  limitation  for  the  commencement  and  completion  of 
the  road.  And,  as  in  this  view  of  the  case  the  appellant's  bill  presents 
no  ground  for  an  injunction,  the  order  appealed  from  will  be  affirmed, 

and  the  bill  dismissed. 

Order  affirmed,  and  hiU  dtsmined. 


Thorner  v.  Batort. 

(41  Md.  533.) 
Judgment — action  on  judgment  of  another  State, 

In  an  action  of  replevin  in  Tennessee  tbe  defendant  had  judgment  as  anthorized  by  tiic 
law  of  that  State  for  a  retam  of  the  goods  or,  failing  that,  that  he  reoover  of  the  plain* 
tAS  and  his  surety  in  the  replevin  bond  the  value  of  the  goods.  Held^  that  an  action  of 
debt  on  this  jud^nent,  agidnst  the  plaintiff  and  the  surety,  was  not  maintainable  in 
Uarylard. 
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Tlioruer  v.  Batory. 

A  CTION  of  debt  against  Batory  and  anoUier  upon  a  judgment  r^ 
•^^     oovered  in  Tennessee.      The  opinion  states  the  case. 

Mm  S,  Wirt  and  Ricfutrd  M.  VenahUy  for  plainUff. 

Wm,  F.  Frick,  for  defendant 

M11.LER,  J.  In  this  case  Thorner  and  Heidelbach  brought  an  action  of 
debt  against  Bator}  and  Jackson,  upon  a  judgmenfrecoyered  by  the  plain- 
tiffs against  the  defendants  in  the  State  of  Tennessee.  Batory  was  sum- 
moned and  Jackson  returned  nan  est.  The  first  count  of  the  declaration  is 
apon  an  absolute  judgment  for  a  certain  sum  of  money.  Nul  tiel  recora 
was  pleaded  to  this  count,  and  on  production  of  the  record  of  the  judgment 
sued  on  this  plea  was  very  properly  sustained.  A  similar  plea  to  the  sec- 
ond count  was  overruled,  and  under  instruction  from  the  court  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs  for  $2,039.96.  Subsequently 
on  motion  of  the  defendant,  the  court  arrested  judgment  on  this  ver- 
dict, and  the  plaintiffs  have  appealed. 

The  record  of  the  Tennessee  judgment  shows  that  Batory  obtained  a  writ 
of  replevin  for  certain  goods  in  the  possession  of  Thorner  &  Heidelbach 
which  he  clamed  as  his,  and  Jackson  became  his  surety  on  the  replevin 
bond.  Under  the  writ,  the  goods  were  taken  by  the  sheriff  and  deliv* 
ered  to  Batory,  who  then  filed  a  declaration  against  the  defendant  "•  for 
the  goods  "  (specifying  them),  "  which  he  says  the  defendants  wrongfully 
detained  from  him,''  and  ''  for  $2,000  damages  for  the  detention  thereof." 
The  defendants  pleaded  not  guilty.  The  plaintiff  failing  to  prosecute 
the  suit,  a  judgment  by  default  (as  it  is  termed)  was  rendered  against 
him  by  which  the  court  adjudged,  ''  that  the  defendants  recover  of  the 
plaintiff  their  damages  occasioned  by  the  unlawful  seizure  and  deten- 
tion of  the  property  in  the  pleadings  mentioned,"  and  under  a  writ  of 
inquiry  to  assess  these  damages,  the  jury  found  and  assessed  "  the  de- 
fendants' damages  for  the  detention  of  the  goods  in  the  declaration  men- 
tioned, from  them  by  the  plaintiff,  to  $161.10,  and  they  find  the  value  of 
said  goods  to  be  $1,283."  Upon  this  verdict  the  court  gave  judgment 
<*  that  the  plaintiff  return  said  goods  to  the  defendants,  and  if  he  fail  to 
do  JO,  that  the  defendants  recover  of  the  plaintiff  and  H.  C.  Jackson,  his 
security  in  the  replevin  bond  given  in  this  cause,  the  value  of  the  goodt 
as  found  by  the  jury,"  and  further,  <'  that  the  defendants  recover  of  the 
plaintiff  and  his  surety,  H.  C.Jackson,  the  sum  of  $161.10  damages  for 
the  detention  thereof,  and  also  the  costs  of  this  suit,  for  which  execution 
may  issue."     We  have  thus  stated  the  proceedings  and  judgment  at  len^b 
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in  order  to  show  that  this  judgment  is  valid  only  by  virtae  of  some  stat- 
ute law  of  Tennessee.  Neither  in  this  State  nor  at  common  law  could 
such  a  judgment  be  rendered  in  an  action  of  replevin. 

The  second  count  of  the  declaration  sets  out  this  oUenutHve  judgment 
and  avers  that  it  remains  in  full  force,  unreversed  and  unsatisfied,  and  thut 
Batory  has  not  returned  to  the  plaintiffs  the  said  goods  or  any  part  of  them, 
^  whereby  an  action  hath  accrued  to  the  plaintiffs  to  have  and  demand  of 
and  from  the  defendants  the  sum  of  $1,469.55,"  that  being  the  aggregate  of 
the  value  of  the  goodsf  the  damages  assessed  for  their  detention  and  the 
costs  of  suit  We  entirely  concur  with  the  learned  judge  of  the  Superior 
Court  in  arresting  judgment  upon  this  verdict,  and  with  the  reasons  he 
has  assigned  therefor.  The  judgment  sued  on  is  not  such  an  one  as  the 
courts  of  this  State  can  carry  into  effect  by  a  like  judgment  to  be  ren- 
dered here.  Any  other  judgment  would  be  transcending  the  powers  of 
our  courts,  which  must  be  limited  to  the  same  measure  of  relief  which 
the  plaintiffs  were  entitled  to  in  the  State  of  Tennessee.  The  action 
brought  on  this  judgment  is  an  action  of  debt  in  which  the  only  judg- 
ment that  can  be  rendered  is  for  a  certain  sum  of  money.  It  is  clear 
that  such  an  unconditional  judgment  would  take  from  the  defendant  the 
right  which  he  had  under  the  Tennessee  judgment  to  satisfy  it  by  re- 
turning the  property,  and  to  that  extent  would  work  an  unauthorized 
change  of  the  rights  of  the  parties.  The  views  of  Judge  Redfield  in 
the  case  of  Ditntck  v.  Brooks j  21  Vt.  569  (dted  in  the  opinion  of  the 
court  below),  seem  fully  to  sustain  the  position  here  taken,  and  we  have 
no  hesitation  in  adopting  them. 

Order  (xffimud. 


Gboyb,  appellant,  v.  Todd. 

(41  Md.  633.) 

Ihujer'~relea$$  qf—  must  be  by  deed  duly  acknowledged'^  d^ectioe  aeknowledgmeid  * 

remedial  legislation. 

A  wife  can  only  be  divested  of  her  dower  by  a  deed  properly  and  legally  acknowledged 
and  a  deed  not  bo  acknowledged  is  wholly  inoperative  as  to  her,  and  ia  to  be  treated 
aa  if  she  had  not  been  a  party  to  it 

▲  wife  joined  in  her  husband's  deed  for  the  purpose  of  releasing  her  dower;  bat  tbt 
deed  was  so  defectively  acknowledged  as  to  be,  onder  the  then  existing  law,  inoperative 
aad  void  as  to  her.    Afterward,  and  after  the  hasband  had  died,  the  legislature 
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eiMCled  that  all  deeds  haying  sach  defects  in  th»  acknowledgment  shoald  be  as 
valid  to  all  intents  and  porposes  as  if  regularly  acknowledged.  Held,  that  the 
deed  was  not  revlTed  and  validated  as  against  the  wife;  bat  Mmft^e,  that  as  against  the 
husband's  heixs  the  deed  was  made  good  by  the  statute. 


B 


ILL  to  have  a  deed  declared  null  and  void  and  for  the  asBignmeDt 
of  dower.      The  opinion  states  the  case. 


John  J  Donaldsen  and  Thomas  Donaldson^  for  appellants* 
Charles  W,  Boss  and  WtUiam  A.  Fisher,  for  appellee. 

Alvet,  J.  There  are  but  two  questions  presented  by  the  record  in 
this  case.  First,  whether  the  defective  or  invalid  acknowledgment  ot  the 
deed  of  the  29th  of  November,  1866,  bj  Benjamin  Todd,  and  Ruth,  his 
wife,  has  been  so  far  aided  and  cured  by  the  act  of  the  legislature  of 
1867,  ch.  160,  as  to  render  the  deed  valid  and  effectual  as  against 
the  wife  to  bar  her  right  and  claim  to  dower  in  the  land  attempted  to  be 
conveyed  ;  and  if  such  has  been  the  effect  of  the  act  of  1867,  secondly, 
whether  the  wife  Ruth  was  induced  to  sign  or  execute  the  deed  under 
such  circumstances  of  fraud  and  circumvention  as  will  entitle  her  to  relief 
from  Its  operation. 

The  deed  purports  to  convey  a  farm  of  about  1318  acres  of  land  in 
Frederick  county,  to  Benjamin  H.  Todd  and  Jesse  £.  Todd,  children  o£ 
Jesse  Todd,  deceased,  the  illegitimate  son  of  Benjamin  Todd,  the  grantor. 
The  consideration  expressed  in  the  deed  was  the  love  and  affection  which 
(he  grantor,  Benjamin  Todd,  bore  to  the  grantees,  whom  he  called  his 
grand-children.  The  wife  Ruth  bore  no  blood  relation  whatever  to  these 
children*  The  deed,  while  it  professes  to  have  been  executed  and  ac- 
knowledged  in  Frederick  county,  before  a  justice  of  the  peace  of  that 
oonnty,  was  in  fact  executed  and  acknowledged  in  Carroll  county,  where 
the  grantor  and  his  wife  at  the  time  resided,  before  a  justice  of  the  peace 
of  Frederick  county.  Benjamin  Todd,  the  grantor,  died  intestate  in 
December,  1866,  and  his  widow,  one  of  the  appellants,  intermarried  with 
Samuel  Grove,  the  other  appellant,  some  time  in  the  summer  of  1867. 
The  bill  is  filed  by  the  appellants  to  have  the  deed  declared  a  nullity. 
aiid  for  the  assignment  of  dower  in  the  land  attempted  to  be  conveyed. 
A  large  mass  of  proof  has  been  introduced,  reflecting  upon  the  question 
of  fraud,  but  from  the  view  we  have  of  the  case  it  will  become  unneces 
•ary  to  determine  whether  the  allegations  of  fraud  be  fully  sustained  or 
aot. 

1.  As  to  the  qaestion  of  the  defective  or  invalid  acknowledgment  oi 
the  deed. 
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That  the  deed  is  wholly  inoperative  and  void,  as  against  the  wife, 
out  the  aid  of  the  act  of  liie  legislature  of  1867,  ch.  160,  has  not 
beeu  denied,  or  in  any  manner  controverted ;  but  it  is  insisted  by  the 
appellees  that  the  act  just  referred  to  has  effectually  cui*ed  and  made 
valid  the  otherwise  void  acknowledgment,  and  that  the  deed,  by  means 
of  the  curative  act,  operates  to  extinguish  all  right  of  dower  in  the  land 
mentioLed. 

The  language  of  the  act  relied  on  is  certainly  broad  and  comprehen- 
sive. It  declares :  ^*  That  all  deeds  executed  and  acknowledged  by  the 
grantors,  since  the  1st  day  of  November,  1864,  in  the  county  in  this 
State  in  which  the  grantors  then  resided,  before  any  other  justice  of  the 
peace  of  any  other  county  in  this  State,  duly  commissioned  and  qualified^ 
stiall  be  as  valid  to  all  intents  and  purposes  as  if  acknowledged  in  the  county 
where  the  lands  in  whole  or  in  part  are  situate,  before  a  justice  of  said 
county,  or  as  if  acknowledged  before  a  justice  of  the  peace  of  the  county 
in  which  the  grantors  resided."  Before  the  passage  of  this  act,  Benja- 
min Todd  had  died,  and  by  that  event  the  widow's  right  to  dower  in  the 
lands  mentioned  in  the  deed  had  become  vested  and  absolute ;  and  she  is 
now  entitled  to  have  that  dower  assigned,  unless  her  right  is  barred  by 
the  deed  of  the  29th  of  November,  1866. 

By  the  common  law,  a  feme  covert  could  not  release  or  convey  her 
inchoate  right  of  dower  in  her  husband^s  lands  by  deed,  but  only  by  fine 
or  common  recovery.  In  this  State,  however,  she  is  enabled  by  statute 
to  release  her  dower  either  by  joining  in  the  deed  of  her  husband,  or  by 
separate  deed,  accompanied  in  either  case  by  proper  acknowledgment,  as 
the  law  directs.  Code,  art.  55,  §  11.  This  acknowledgment  is  re- 
quired to  be  made,  if  within  the  State,  either  before  some  judge  or  justice 
for  the  county  or  city  within  which  the  real  estate,  or  some  part  of  it, 
lies,  or  some  judge  or  justice  for  the  county  or  city  in  which  the  grantor 
may  be  at  the  time  of  acknowledgment ;  and  if  before  a  justice  of  the 
peace  of  a  county  or  city  other  than  that  in  which  the  land  lies,  the 
official  character  of  such  justice  is  required  to  be  certified  by  the  clerk 
of  the  court;  and  without  the  acknowledgment  thus  required,  it  ia 
declared  that  no  estate  of  inheritance  or  freehold,  or  any  declaration  or 
limitation  of  use,  or  any  estate  for  above  seven  years,  shall  pass  or  take 
effect.  Code,  art.  24,  §§  1,  2,  3.  The  acknowledgment  is  therefore 
essential  to  the  validity  of  the  deed,  as  a  legal  conveyance,  and  not  only 
so,  but  it  must  be  before  the  proper  officer ;  for  if  made  before  a  justice 
of  the  peace  out  of  the  county  or  city  for  which  he  was  appointed,  the 
acknowledgment  is  as  inoperative  and  void,  as  if  the  person  taking  it 
was  wholly  without  official  character.     Bjfer  v.  Etn^  Sf  Besore^  2  Gillf 
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151.  Whatever  may  be  the  effect  and  operation  of  the  deed,  without 
proper  ackuowledgment,  as  against  the  hosband,  it  is  certain  that  the 
wife  cooid  only  be  divested  of  her  estate  by  proper  and  legal  acknowl- 
edgmenty  and  a  deed  not  so  acknowledged,  is  whoQy  inoperoHvt  as  to  her. 
and  is  to  be  treated  as  if  she  had  not  been  a  pcarty  to  it.  Johu  v. 
BeardoHy  11  Md.  465 ;  JSkefey  v.  Stefey,  19  id.  5.  The  deed  before 
us,  being  withont  acknowledgment,  was  utterly  null  and  void  as  against 
the  wife,  both  at  law  and  in  equity,  and  she  was  under  no  obligation,  and 
2ould  not  be  compelled,  to  rectify  it,  so  as  to  give  it  operation  and  effect. 
Gebb  Y.  Rose,  40  Md.  387  ;  Drury  v.  Foiter,  2  Wall.  24. 

Such  then  being  the  state  and  condition  of  the  widow's  title  to  dower 
in  the  lands  mentioned  in  the  deed,  at  the  time  of  the  passage  of  the 
act  of  1867,  ch.  160,  was  it  within  the  constitutional  power  of  the 
legislature,  by  retroactive  legislation,  to  give  force  and  validity  to  the 
deed,  as  if  properly  acknowledged,  and  thus  divest  a  vested  estate  ? 

That  the  legislature  may,  in  proper  cases,  by  retroactive  legislation. 
cure  or  confirm  conveyances,  or  other  proceedings,  defectively  acknowl- 
edged  or  executed,  we  entertain  no  doubt.  As  authority  for  the  exer- 
cise of  such  power,  we  have  long  usage  and  many  precedents.  Such 
l^islation  is  sustainable,  because  it  is  supposed  not  to  operate  upon  the 
d^  or  contract,  by  changing  it,  but  upon  the  mode  of  proof  only. 
J<Afm&ay  v.  (ri&fon,  56  Penn.  St.  57;  Shonk  v.  Brown,  61  id.  821. 
And  in  this  case  we  are  of  opinion  that  the  act  of  1867,  cb.  160, 
has  operated  to  cure  and  make  effectual  the  deed  before  us,  as 
against  the  husband  and  his  heirs.  The  deed  was  a  good  grant  at  the 
common  law,  as  against  the  husband,  and  he  executed  it  upon  a  strong 
moral  consideration,  apart  from  the  fact  that  it  was  designed  to  carry 
out  a  long  settled  and  determined  purpose  of  his  so  to  dispose  of  the 
estate.  But  not  so  as  to  the  wife.  As  to  her,  she  being  without  capacity 
to  make  a  deed  or  contract,  except  in  a  particular  mode,  not  complied 
with  in  this  case,  the  deed  by  which  she  is  now  sought  to  be  barred  was 
no  more  than  a  blank  piece  of  paper ;  and  as  when  vested  rights  are 
spoken  of  by  the  courts  as  being  guarded  against  legislative  interference, 
they  mean  those  rights  to  which  a  party  may  adhere,  and  upon  which  he 
may  insist  without  inflicting  a  wrong  upon  others  (9  Gill,  309),  we 
think  the  right  of  the  appellant  in  this  case  is  of  that  character.  She 
has  a  right  to  insist,  according  to  the  Declaration  of  Rights,  art.  23, 
that  she  shall  not  be  disseized  of  her  freehold,  liberties  or  privileges,  or 
deprived  of  her  property,  otherwise  than  by  the  judgment  of  her  peers, 
or  by  the  law  of  the  land  ;  or,  as  these  latter  terms  are  defined,  by  due 
course  of  legal  proceedings,  according  to  those  rules  and  forms  which 


80  MARYLAND, 


Grove  v.  Todd. 


have  been  established  for  the  protection  of  private  rights.  2  Eent'& 
Dom.  13;  The  KegerUs  v.  WiUiam,  9  GUI  &  J.  412;  Wright  v. 
Wright,  2  Md.  452 ;  Westervelt  v.  Oregg,  12  N.  Y.  209 ;  Eeese  v.  Oity 
of  Watertoum,  19  Wall.  122.  The  deed  being  utterly  void  and  without 
effect  as  to  her  estate,  if  she  is  now  divested  of  her  right  of  dower,  it  is 
bj  force  of  the  statute  and  not  of  the  deed ;  the  statute  operating  through 
the  form  of  the  otherwise  void  deed  to  transfer  the  estate.  To  concede 
to  the  legislature  the  power,  by  retroactive  legislation,  adopted  without 
the  consent  of  the  party  to  be  affected,  to  accomplish  such  a  result,  is  at 
once  to  concede  to  it  the  power  to  divest  the  rights  of  property  and 
transfer  them,  without  the  forms  of  law,  upon  any  notion  of  right  or 
justice  that  the  legislature  may  think  proper  to  adopt:  a  concession 
that  can  never  be  made  in  a  government  where  the  rights  of  property 
do  not  depend  upon  the  mere  will  of  the  legislature,  and  which  pro- 
fesses to  maintain  a  regular  system  of  laws  for  the  protection  of  the 
rights  of  property  of  its  citizens. 

Great  reliance  has  been  placed  on  several  cases  cited  in  argument, 
supposed  to  be  in  support  of  the  constitutional  power  of  the  legislature 
to  cure  and  make  valid  deeds,  such  as  the  one  now  under  consideration. 
But  upon  examination  they  will  be  found  to  be  cases  essentially  different 
from  the  one  now  before  us.  The  first  of  the  cases  cited  is  that  of 
BbUingtworih  v.  MeDonaUL,  2  EL  &  J.  230.  There,  under  a  deed  of 
settlement  of  land  which  had  belonged  to  the  wife  before  marriage,  the 
estate  was  limited  to  the  separate  use  of  the  wife  for  life,  with  a  vested 
estate  in  fee-tail  to  her  son,  the  reversion  in  fee  to  the  mother,  the  son 
being  by  a  former  husband.  After  the  marriage,  the  husband  and  wife, 
together  with  the  trustee,  in  whom  the  legal  estate  was  vested,  made  a 
deed  of  bargain  and  sale  to  the  son,  of  the  fee  simple  estate  in  the  land. 
In  the  acknowledgment  of  this  deed,  the  word  ^  fear "  was  omitted, 
though  the  deed  and  acknowledgment  were  in  all  other  respects  regular 
and  formal.  The  son  was  let  into  possession  under  the  deed,  and  died 
in  possession  of  the  land,  having  by  his  will  devised  it  to  his  mother. 
The  son  having  died  insolvent,  his  creditors  filed  a  bill  against  his  mother 
and  her  husband,  treating  the  mother  as  devisee,  and  prayed  a  sale  of 
the  land  for  the  payment  of  the  son's  debts.  To  this  bill  the  husband 
and  wife  answered,  admitting  that  the  son  died  seized  in  fee  of  the  land, 
and  that  he  had  devised  the  same  to  his  mother.  Whereupon  a  decree 
for  sale  was  passed,  a  sale  made  and  reported,  and  which  was  confirmed 
bg  cofuent  of  the  husband  and  wife.  Afterward  they  filed  a  bUl  in  the 
nature  of  a  bill  of  review,  wherein  they  alleged  that  they  had,  since  the 
ratification  of  the  sale,  discovered  that  the  deceased  son  had  never  been 
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•eised  of  the  fee  in  the  land,  but  the  same  belonged  to  the  mother,  and 
that  the  deed  to  the  son  was  not  so  acknowledged  as  to  pass  the  estate 
of  a  fiiM  eoverL  This  bill  was  dismissed  by  the  Chancellor,  and  the 
case  was  taken  to  the  Coart  of  Appeals,  and  after  it  was  there  argued, 
but  before  decision  rendered,  the  curative  act  of  1807,  ch.  52,  was 
passed,  which  the  Court  of  Appeals  said  operated  to  render  the  deed 
valid  and  effectual.  Such  was  the  case  of  HolUngtworth  v.  McDonald  f 
and  certainly  it  falls  far  short  of  an  authority  for  the  support  of  legisla* 
tive  power  to  impart  life  and  operative  vitality  to  a  deed,  such  as  that 
before  us,  as  to  the  estate  of  the  wife. 

The  next  case  relied  on  is  that  of  Dulany  4*  Dangerfield  v.  Tilghman, 
6  Gill  &  J.  461.  That  was  a  case  where  a  deed  of  settlement  was  de* 
fectively  executed,  and  the  legislature,  upon  the  application  of  tke  grantor^ 
having  made  another  or  a  modified  settlement,  it  was  held,  that  the  first 
deed  was  not  affected  by  the  subsequent  general  acts  of  the  legislature, 
intended  to  cure  deeds  defectively  executed.  Whether  the  act  of  the 
legislature,  involved  in  that  case,  was  nugatory  and  void,  as  an  unau- 
thorized usurpation  of  power  denied  to  the  legislature,  upon  principles 
of  common  right  or  constitutional  restriction,  was  a  question  which  the 
court  expressly  said  they  were  relieved  from  considering.  *•*'  The  title  of 
the  property,"  said  the  court, ''  by  reason  of  the  defective  acknowledge 
ment,  remaining  in  the  petitioners,  it  was  unquestionably  competent  for 
the  legislature,  at  their  requetty  to  settle  it  in  the  mode  prescribed  by  the 
act  of  the  Assembly."  There  was  nothing  decided  in  that  case  that  in 
any  manner  conflicts  with  what  we  decide  in  this. 

The  case  of  Baugher  v.  Nelson,  9  Gill,  299,  is  also  relied  on  by  tlie 
appellees  ;  but  we  can  perceive  nothing  in'  that  case  that  supports  the 
position  assumed  by  the  appellees'  counsel.  That  was  the  case  in  which 
it  was  decided  that  a  defendant  had  no  such  vested  or  constitutional 
right  in  a  defense  of  usury  to  an  otherwise  honest  and  proper  debt,  where- 
by he  was  enabled  to  insist  upon  the  forfeiture  of  the  entire  debt,  as 
should  be  guarded  and  saved  from  the  operation  of  a  repealing  act  of 
the  legislature.  The  court  said  there  was  no  vested  right,  in  the  proper 
sense  of  the  term,  divested  by  the  act  of  the  legislature  then  under 
review ;  that  the  act  was  no  more  than  the  proper  exercise  of  the 
l^[islative  authority  over  the  subject  of  remedies  ;  a  power  which  can  be 
exercised  aa  wdl  in  relation  to  past  as  to  future  contracts.  That  when 
vested  rights  are  spoken  of  by  the  courts  as  being  guarded  against  legis- 
lative interference^  they  mean  those  rights  to  which  a  party  may  adhere, 
and  upon  which  he  may  insist,  without  violating  principles  of  sound 

morality. 

Vol.  XX.— 11 


\ 


82  MAARYLAND. 

Grove  y.  Todd. 


The  case  of  Harritan  ▼.  Harriion^  22  Md.  468,  also  relied  on,  deddes 
nothiDg  that  properly  applies  to  this  case.  The  marriage  that  was  cel» 
brated  in  the  District  of  Columbia,  between  the  uncle  and  his  nioce,  was 
held  not  to  be  ipso  facto  void,  but  only  yoidable  upon  judgment  or  do 
cree  pronounced  in  the  life-time  of  the  parties,  in  a  direct  proceeding 
taken  for  the  purpose;  and  the  marriage  act  of  1777,  ch.  12,  in> 
posing  the  disability,  being  penal  in  its  character,  it  was  further  held  lo 
be  competent  to  the  legislature,  by  the  subsequent  act  of  1860,  ch« 
271,  to  relieye  from  the  disability,  and  to  make  such  marriage  yalid* 
This  can  in  no  manner  aid  the  appellees  in  this  case. 

There  were  cases  from  other  States  referred  to,  those  most  relied  on 
being  cases  decided  by  the  Supreme  Courts  of  Pennsylyania  and  Ohio. 
In  those  two  States,  legislation  of  the  character  here  involved  appears  to 
have  been  maintained  to  the  greatest  extent.  In  the  first  of  these  States* 
the  principle  upon  which  such  retroactive  laws  are  supported,  as  stated 
in  one  of  the  earlier  decisions  upon  the  subject  (  Underwood  v.  Z«%,  10 
S  &  R.  101),  and  also  in  one  of  the  latest  {Shonk  v.  Brown^  61  Penn. 
St  227),  is,  that  they  shall  impair  no  contract,  nor  disturb  any  vested 
right,  but  only  vary  remedies,  cure  defects  in  proceedings  otherwise  fair, 
which  do  not  vary  existing  obligations  contrary  to  their  situation  when 
entered  into  and  when  prosecuted.  In  Ohio,  according  to  the  latest  de» 
cision  (Chestnut  ▼.  Shcmey  16  Ohio,  599),  such  legislation  can  be  main- 
tained only  where  it  operates  upon  that  class  of  deeds  where  enough  hai 
been  done  to  show  that  a  Court  of  Chancery  ought,  in  each  case,  to  pass 
a  decree  for  a  conveyance ;  that  where  the  title  in  equity  is  such  that  a 
Court  of  Chancery  ought  to  interfere  and  decree  a  good  title,  it  is  within 
the  power  of  the  legislature  to  confirm  the  deed,  without  subjectmg  the 
parties  to  the  expense  of  litigation.  It  is  manifest  that  the  decisions  in 
neither  of  these  States  can  be  invoked  as  authorities  for  the  appellees  as 
against  the  appellant 

The  conclusion  is,  from  what  has  been  said,  that  we  are  of  opinion 
that  the  deed  before  us  is  not  affected  or  rendered  operaUve  by  virtue  of 
the  act  of  1867,  ch.  160,  as  against  the  ffme  covert,  one  of  the  ap- 
pellants, though  it  is  cured  and  rendered  operative  as  against  the  heirs 
of  Benjamin  Todd,  the  grantor ;  and  therefore  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded,  that  a  proper  decree  be 
passed  by  the  court  below,  providing  for  and  directing  the  assignment  of 
dower  in  the  lands  mentioned,  as  prayed  by  the  bill* 

Decree  revcreed^  and  etmee  remeuuUL 
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(42Md.71.) 
of  local  option  law  —  Licente  to  tell  liquot  rwoeabh. 

All  Mt  provkled  for  an  election  in  the  BeTeial  election  districta  at  which  the  TOtan 
■hoold  vote  for  or  against  the  sale  of  intoxicating  liquoia ;  and  that  if  in  any  diatrid 
the  Tote  was  against  such  sale,  it  ahonld  thereafter  not  be  lawful  to  sell  liqnor  therein. 
It  was  provided  that  the  act  should  take  6£Fect  immediately  after  such  election.  JTeld^ 
htat  the  act  was  not  a  delegation  of  the  legislatiYe  power  to  the  people  and  was  TaUd. 

Aiioenfle  to  sell  liqnor  nnder  the  general  license  laws  of  the  State  is  not  a  oontract»and 
it  may  be  terminated  before  its  expiration  by  a  change  or  repeal  of  the  law. 

INDICTMENT  for  selling  spirituous  liquors.     The  opinion  sUtes 
the  case* 

P.  K  Tuekj  J.  W.  Bryaniy  John  B.  Brown  and  WiU  H.  ISnch,  for  ap- 
pellant. The  act  of  1874,  ch.  453,  under  which  appellant  was  indicted, 
b  void  as  being  a  delegation  of  the  legislative  power  to  the  people. 
Rict  T.  Fogter^  4  Harr.  479 ;  Parker  v.  OommonweaUhy  6  Penn.  507  \ 
Thome  V.  Oramery  15  Barb.  112;  Bradley  v.  Baxter,  id.  122 ;  Bario  t. 
Bimrodj  4  Sold.  490 ;  Sauio  y.  &aU,  2  Iowa,  165 ;  Oeehriek  y.  &ate, 
5  id.  491 ;  State  v.  Beneke^  9  id.  203;  StaU  y.  Weir,  33  id.  134; 
S.  C,  11  Am.  Rep.  115;  Maize  y.  State^  4  Ind.  342;  Meshmeier  y. 
State,  11  id.  482;  State  v.  Swisher,  17  Tex.  441;  (%  ofPMereon, 
ete^  4  Zabr.  392;  State  y.  Oopeland,  3  B.  I.  33  ;  Raikoad  Co.  v.  (JUn- 
ton  Oouniyj  1  Ohio  St.  77  to  90 ;  People  y.  OoUine,  3  Mich.  343 ;  State 
V.  Parker,  26  Vt  356 ;  Ex  parte  Wcdl,  48  Cal.  279  ;  Sedgwick's  Const 
Law,  164;  Ck)oley  on  C!onst.  Lim.  116,  117.  The  members  of  the  leg- 
idatore  did  not  will  that  the  act  should  have  the  force  of  law  ;  it  was 
left  bj  them  to  the  people  to  determine  for  themselves  whether  it  should 
ever  have  anj  effect.  The  only  thing  determined  by  the  legislature 
was,  that  there  might  be  an  election,  and  that  persons  should  be  pun- 
ished or  not,  according  to  the  judgment  of  the  people  as  shown  by  the 
result  of  the  election.  If  there  had  been  no  election,  or  if  a  majority 
had  been  the  other  way,  there  would  have  been  no  effective  law,  because 
there  would  haye  been  no  determination  of  the  question  as  to  the  right 
to  sell,  and  no  punishment  for  selling,  for  there  could  have  been  no  of- 
fenders. Bradley  v.  Baxter,  15  Barb.  122 ;  TTtome  v.  Chruner,  id.  112, 
114 ;  Barto  v.  Bimrod,  4  Seld.  486,  489,  496 ;  Rice  y.  FoHer,  4  Harr. 
479 ;  Parker  v.  Commonwealth,  6  Penn.  507. 

It  18  not  denied  that  statutes  may  be  conditional ;  that  their  taking 
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effect  18  sometimeB  made  to  depend  on  a  rabsequent  event.  Bat  the 
event  must  be  one  that  will  produce  snch  a  change  of  circumstauces, 
affecting  the  expediency  of  passing  the  law,  that  the  legislature  can,  in 
idvance,  see  and  be  able  to  declare,  as  matter  for  their  own  judgment, 
that  it  will  be  expedient  and  proper  that  the  act  shall  take  effect  on  the 
occurrence  of  the  event.  Here  the  expediency  of  passing  the  law  is  to 
be  determined  in  another  manner,  and  the  event  on  which  it  is  to  have 
effect  is  nothing  less  than  a  determination  by  others  of  the  identical 
matter  which  it  was  the  province  of  the  legislature  to  have  decided.  It 
was  a  mere  shifting  of  duty  and  responsibility,  for  it  is  impossible  to  say 
that  the  legi^ture  would  have  passed  a  law  prohibiting  the  sale  of 
liquor  in  any  one  district  of  Caroline,  or  of  any  other  county.  Bradley  v. 
Baxter,  15  Barb.  123 ;  Mayor,  etc.,  of  Baltimore  v.  Clunet,  28  Md.  468,  470 ; 
IT,  O.  R.  R.  V.  Mayor,  etc,  21  id.  93  ;  Mayor,  etc.,  v.  KirJdey,  29  id.  85 ; 
Barto  V.  Himrod,  4  Seld.  490,  495  ;  Ex  parte  Wall,  48  Cal.  279  ;  CJooley 
on  Const.  Lim.  121 ;  SatUo  v.  State,  2  Iowa,  203;  People  v.  GolHm,  3 
Mich.  378  ;  Parker  v.  Comnumwealth,  6  Penn.  525. 

4.  There  is  a  class  of  cases  in  the  books  in  which  acts  have  been  sab* 
mitted  to  the  action  of  towns  or  townships,  or  municipal  corporation% 
and  held  to  be  valid ;  but  this  act  does  not  belong  to  that  class. 

Connty  affairs  in  this  State  are  managed  by  commissioners,  who  bear 
no  resemblance  to  the  local  authorities  in  some  of  the  other  States,  and, 
if  a  parallel  could  be  drawn  between  towns  and  townships  and  our  oonn- 
ties,  sorely  election  districts  are  not  entitled  to  the  same  consideration* 
One  of  the  anomalies  of  this  law  is,  that  while  the  people  in  four  districts 
of  Caroline  county  are  expected  to  live  abstemiously,  the  inhabitants  of 
the  other  are  under  no  such  restraint. 

The  ri^t  of  the  people  in  towns  and  townships  to  vote  on  such  qoea* 
tions  is  based,  in  some  of  the  cases,  on  the  idea  that  they  are  quan  oop- 
porations,  and  may  be  well  authorized  to  regulate  their  police  affairs  | 
bnt  oar  election  districts  are  in  no  sense  corporations.  Cfommonwealth  v. 
Bermetty  108  Mass.  27 ;  Commonwealth  v.  Bean,  110  id.  359  ;  Ban- 
croft V.  DumaSj  21  Yt.  464  In  this  last  case,  the  law  was  sustained 
as  being  perfect  and  operative  without  the  vote  of  the  town. 

5.  In  some  of  the  cases  such  laws  have  been'  sustained  in  part,  and 
condemned  in  part,  because  of  the  clause  submitting  them  to  a  vote  of 
the  people,  if  it  appeared  that  the  laws  were  perfect  and  operative  with- 
out popolar  approval.  Sauto  v.  Statej  2  Iowa,  165  ;  Maise  v.  SiaiSy  4 
Ind«  342.  But  this  distinction  cannot  apply  here,  for  there  would  haw 
been  nothing  for  the  law  to  operate  upon  if  the  election  had  not  been 
hdd«  or  if  the  vote  had  been  the  other  way.     The  provisions  an  lo  d6> 
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pendent,  one  on  the  other,  that  t^  act  is  not  dmsible,  but  good  or  had 
tn  iato.  State  v.  Swisher,  17  Tex.  441 ;  Oe^riek  t.  Stale,  S  loirm, 
498 ;  Sauio  r.  State,  2  id.  165;    Cooleyon  Const  Lim.  177,  178,  179. 

6.  Does  this  aet  show  that  Ae  legislatare  intended  to  mtecfeve  wi^ 
Hoenaes  issaed  and  in  force  at  ihe  time  the  eleetioa  took  place  ? 

The  people  did  not  vote  on  the  qfaestion  whether  hcenses  shonU  be 
granted.  The  first  section  declares  diat  the  question  '^  whether  or  aoC 
any  person  may  be  licensed,  by  whom  ^irituous  or  lermeBted  tiquon 
may  be  sold,  shall  be  submitted,  etc,  etc.,"  and  then  the  same  section 
proyides  for  taking  a  vote  for  or  against  aeliing.  Thus  while  the  act 
appears  to  have  intended  that  one  qnestion  shoold  be  submitted  to  the 
people,  they  actually  TOted  upon  another.  If  there  is  tmj  doubt  as  tn 
the  intent  of  the  legislature ;  if  the  supposed  intent  is  not  dearly  es- 
pressed,  or  cannot  be  plainly  gathered  from  the  whole  act,  the  oonit 
will  not  wrest  the  meaning  of  words  so  as  to  take  away  the  rights  ol  the 
citizen  vested  at  the  time  the  act  was  passed  or  took  efEacL 

If  the  legislature  intended  that  the  people  aha«id  vote  upon  the  qna^- 
tion  of  granting  licenses  after  the  asoertainiiient  of  the  popular  will,  ao 
as  to  prevent  selling  thereafter  under  such  lioeDses ;  or  that  a  majority 
vote  against  selling  should  have  the  effect  of  prevendng  any  frara  being 
issued  after  that  time,  the  existing  licensee  could  not  be  interfered  with, 
and  the  judgment  was  wrong.  This  iuterpretatiom  seems  tn  be  in  a^ 
eordance  with  the  reason  and  justice  of  the  case,  for  the  legialatora  must 
be  presumed  to  have  known  that  licenses  would  expire  and  others  issue  on 
the  1st  of  May,  and  that  prohibiting  the  sale  of  liquors  after  the  aecond 
Tuesday  in  July  would  take  away  the  privilege  oonferred  by  the 
licenses  issued  between  the  1  st  of  May  and  the  day  of  election.  Legislatiipe 
expression  should  be  very  plain  and  explicit  to  perpetrate  such  a  wrong 
upon  the  atizen,  while  pursuing  a  business  protected  by  the  then  exiot- 
ing  general  laws  of  the  State.  An  examination  of  the  authoriUes  will 
show  that  the  subject  has  been  fully  considered  by  the  courts  of  several 
d  the  States,  and  that  t^  preponderance  in  number  and  force  of  rea- 
soning is  against  the  validity  of  such  laws  as  thai  now  under  review. 

Attorney' General  Syetter^  William  Daniel  and  George  JK  Bmeum,  for 
appellee. 

Babtol,  C.  J.  The  appellant  was  indicted  for  selling  spiritaooi 
liquors  on  the  5th  day  of  October,  1874,  within  tl»  ikisrd  eleetian  dittrid 
af  Caroline  county,  in  violation  of  the  proviaioos  of  the  aet  of  L874,  eh. 
453. 

The  case  was  submitted  to  the  Circuit  Court  upon  an  agiaed  state- 
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ment  of  facts,  set  out  in  the  record,  and  the  judgment  being  against  the 
defendant,  he  has  prosecuted  this  appeal. 

It  is  admitted  that  an  election  was  held  as  provided  by  the  act^  on 
the  second  Tuesday  of  July,  1874,  and  that  the  returns  thereof  were 
duly  made  by  the  proper  officers ;  that  in  the  tfdrd  election  dUiriety  a 
majority  of  the  votes  cast  were  against  the  sale  of  spirituous  or  fer- 
mented liquors  ;  and  on  the  4th  day  of  August,  1874,  proclamation  of 
the  result  was  made  by  the  judges  of  the  Circuit  Court,  as  provided  by 
the  act  It  was  also  admitted  that  the  sales  were  made  by  the  defend- 
ant as  charged  in  the  indictment. 

If  the  act  of  Assembly  be  valid,  the  offense  comes  clearly  within  the 
second  and  third  sections.  But  it  is  contended  on  the  part  of  the  appel- 
lant, that  the  act  is  unconstitutional  and  void,  because  it  is  alleged  to 
be  an  attempt  by  the  legislature  to  delegate  to  the  legal  voters  of  the 
district  the  power  of  making  the  law.  By  the  Constitution,  the  legis- 
lative power  is  delegated  to  the  Greneral  Assembly  exclusively,  and  that 
the  power  thus  delegated  cannot  constitutionally  be  exercised  by  any 
other  body  or  authority  is  universally  conceded. 

Mr.  Cooley,  in  his  work  on  ^*  Constitutional  Limitations,"  page  11 7, 
says :  '^  One  of  the  settled  maxims  of  constitutional  law  is  that  the  power 
conferred  on  the  legislature  to  make  laws  cannot  be  delegated  by  that 
department  to  any  other  body  or  authority." 

This  principle  rests  upon  the  established  rule  '<  delegatus  non  potest 
delegarij^  and  the  application  of  this  rule  to  the  several  departments  of 
the  government  created  by  the  Constitution,  and  clothed  with  the 
exercise  of  political  power,  is  sanctioned  both  by  reason  and  authority. 
The  true  question,  therefore,  is  whether  the  act  of  Assembly  now  under 
consideration  is  a  delegation  of  the  legislative  power  to  the  voters,  and 
to  determine  this  question  it  is  important  to  examine  the  provisions  of 
the  act. 

Section  1  provides  for  an  election  to  be  held  on  the  second  Tuesday 
of  July,  1874,  at  which  the  voters  of  the  several  election  districts,  in  the 
counties  named,  shall  cast  ballots  ^*for  the  sale  of  spirituous  or  fermented 
liquors*^  or  ^*  against  the  sale  of  spirituous  or  fermented  liquors  ;**  and 
directs  that  the  judges  of  the  election  shall  make  return  of  the  votes 
to  the  judges  of  the  Circuit  Court,  who  shall  make  proclamation  of  the 
result. 

Section  2  enacts  that  if  it  shaU  be  found  by  the  returns  of  the 
judges  of  election,  and  proclamation  of  the  judges  of  the  Circuit  Court} 
that  a  majority  of  the  ^otes,  in  any  district  of  either  of  said  counties  * 
*     *    has  been  cast  againbt  the  sale  of  spirituous  or  fermented  liquoia. 
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that  then  it  shall  not  be  lawfol  for  any  person,  or  persons,  or  body  cor- 
ponUe  to  sell  spirituous  or  fermented  liquors,  in  any  district  of  either  of 
said  counties  voting  by  a  majority  against  selling  the  same. 

Section  3  prescribes  the  penalty  for  a  violation  of  the  act. 

Section  4  provides  that  the  act  shall  take  effect,  immediately  after 
it  shall  have  been  determined  by  a  majority  of  the  people  in  any 
one  oi  more  election  districts  of  the  counties  named,  whether  or  not 
Sfuritnous  or  fennented  liquors  shall  not  be  sold,  as  before  provided  for. 

Now  what  has  been  delegated  to  the  voters  by  this  act  of  Assembly  ? 
Certainly  not  the  power  to  make  the  law,  or  to  repeal  existing  laws. 
They  are  called  on  by  the  first  section  simply  to  express,  by  their  ballots, 
their  opinion  or  sentiments  as  to  the  subject-matter  to  which  the  law  re- 
lates. They  declare  no  consequences,  prescribe  no  penalties  and  exercise 
no  l^slative  functions.  The  consequences  are  declared  in  the  law,  and 
are  exclusively  the  result  of  the  legislative  will.  The  act  of  Assembly 
IB  '<  a  perfect  and  complete  law  as  it  left  the  halls  of  legislation  and  was 
approved  by  the  governor ; "  but  by  its  terms,  it  was  made  to  go  into  op- 
eration in  any  district,  upon  the  contingency  of  a  majority  of  the  leg^ 
voters  within  the  district,  being  ascertained  to  be  in  favor  of  the  prohibi- 
tion contained  in  the  second  section.  The  question  before  us  therefore 
resolves  itself  simply  into  this :  May  the  legislature  constitutionally 
enact  a  law,  ^nd  make  its  operation  depend  upon  the  contingency  of  the 
popular  vote  ?  It  has  never  been  denied  that  '^  the  legislature  may  pro- 
vide that  an  act  shall  not  take  effect  until  a  future  day,  or  until  the 
happening  of  some  particular  event,  or  in  some  contingency  thereafter  to 
arise,  or  upon  the  performance  of  some  specified  condition/'  A  familiar 
example  of  such  legislation  may  be  found  in  the  acts  of  Congress,  which 
came  under  review  before  the  Supreme  Court  in  the  case  of  the  Brig 
Aurora  v.  UniUd  States,  7  Cranch,  882. 

It  was  dedded  by  this  court  that  ^  a  valid  law  may  be  parsed,  to  take 
effect  upon  the  happening  of  a  future  contingent  event,  even  where  that 
event  involves  the  assent  to  its  provisions  by  other  parties."  Mayor^ 
etc,,  of  Baltimore  v.  Clunet  et  oL,  23  Md.  469.  In  support  of  this  propo- 
sition many  cases  might  be  cited. 

It  has  been  well  remarked  by  a  learned  judge :  ^'  If  the  legislature 
may  make  the  operation  of  its  act  depend  on  some  contingency  there- 
after to  happen,  or  may  prescribe  conditions,  it  must  be  for  them  to  judge 
in  what  contingency,  or  upon  what  condition,  the  act  shall  take  effect* 
They  must  have  the  power  to  prescribe  any  they  may  think  proper ;  and 
if  the  condition  be  that  a  vote  of  approval  shall  first  be  given  by  the  peo- 
pl«  affected  by  the  proposed  measure,  it  is  difiicult  to  see  why  it  may  not 
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be  as  good  and  valid  as  any  other  condition  whatever.  There  can  be  ob 
inherent  vice  in  the  nature  of  such  a  condition,  whidi  shall  serve  to  d^ 
feat  the  act,  when  it  would  be  legal  and  effectual,  if  made  to  depend 
upon  some  other  event.  To  say  in  such  a  case  that  the  act  is  made  by 
the  voters  and  not  by  the  legislature  b  to  disregard  all  proper  distinc- 
tions, and  involves  an  utter  confusion  of  ideas  upon  this  subject" 

"  Wherever  the  contingency  upon  which  a  law  is  to  take  effect  de- 
pends upon  the  action  of  third  persons,  it  might  be  said  with  equal  truth, 
that  the  law  was  enacted  by  those  persons  instead  of  the  legislature.'' 
Bull  V.  Read,  13  Gratt  90,  91. 

In  the  same  case  Judge  Leb  uses  the  following  argument,  which  seems 
to  us  to  present  the  question  in  a  very  clear  and  forcible  manner  : 

*'  It  will  not  be  questioned  that  it  is  entirely  competent  for  the  legis* 
lature  to  provide  for  taking  a  vote  of  the  people,  or  any  portion  of  them, 
upon  ft  measure  directly  affecting  them,  and  if  a  given  number  be  in  favor 
of  its  adoption,  to  enact  a  law  thereupon,  carrying  it  into  effect.  And 
there  would  seem  to  be  but  little  difference  in  substance,  in  a  reversal  of 
the  process,  by  first  enacting  the  law  in  all  its  parts ;  but  providing  that 
its  operation  is  to  be  suspended  until  it  be  ascertained  that  the  requisite 
number  of  the  people  to  be  affected  by  it  were  in  favor  of  its  adoption." 
13  Gratt.  88. 

We  refer  also  to  the  opinion  of  Redfield,  C.  J.,  in  The  State  v.  Pcm>^ 
ker^  26  Vt.  365,  where  the  same  views  are  expressed. 

It  must  be  borne  in  mind  that  the  question  with  which  we  are  deal- 
ing is  one  of  constitutional  power.  As  to  the  wisdom  or  expediency  of 
such  legislation  we  are  not  authorized  to  judge.  These  are  questions 
which,  under  our  system  of  government,  are  exclusively  confided  to  the 
legislature,  and  so  long  as  that  department  acts  within  the  oonstita- 
tional  limits  of  its  authority,  this  court  has  no  power  to  sit  in  judgment 
on  the  wisdom,  or  expediency  of  its  action. 

The  constitutional  question  here  involved  is  not  a  new  one  in  thk 
State.     In  our  judgment  it  has  been  dbtinctly  passed  upon  by  our  prede 
CGSsors  in  this  court. 

By  the  act  of  1825,  ch.  162,  a  general  system  of  primary  schook 
was  established.  The  29th  and  30th  sections  of  that  act  were  as  fol- 
lows: 

"■  Sec.  29.  Be  it  enacted,  that  at  the  next  election  of  delegates  to  die 
General  Assembly,  every  voter,  when  he  offers  to  vote,  shall  be  required 
by  the  judges  of  election,  to  state  whether  he  is  for  or  against  the  estab- 
lishment of  primary  schools,  and  the  said  judges  shall  record  the  number 
of  votes  for  and  against  primary  schools,  and  make  return  thereof  to  the 
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dariDg  the  first  week  of  the  session,  and  if  a  majority  of  the 
said  votes  in  any  county  shall  he  in  favor  of  the  estahlishment  of  primary 
schools  as  is  therein  provided  for,  then  and  in  that  case  the  said  act  shall 
be  valid  for  such  county  or  counties,  otherwise  of  no  effect  whatever." 

"  Sec  30th.  And  be  it  enacted,  that  if  a  majority  of  the  votes  of  any 
eoonty  in  this  State  shall  be  against  the  establishment  of  primary  schools^ 
as  established  by  this  act,  then  and  in  that  case  the  said  act  shall  be 
voiQ  as  to  that  county." 

This  law  came  before  the  Court  of  Appeals  in  Burgett  v.  Pue^  2  Gill^ 
11  (decided  in  1844).  Its  validity  was  assailed,  on  the  same  ground  as 
is  now  urged  against  the  act  of  1874.  That  is,  that  its  operation  in  any 
county  was  made  to  depend  upon  the  result  of  a  popular  vote.  It  was 
urged  there  as  here,  that  the  effect  of  the  29th  and  dOth  sections  was  to 
delegate  the  law-making  power  to  the  voters,  which  the  legislature  could 
not  constitutionally  do.  After  a  most  full  and  able  argument,  the  court 
decided  that  the  law  was  valid,  and  that  there  was  no  validity  in  the  oon- 
stitntional  objection. 

The  same  question  again  arose  in  a  case  between  the  same  parties,  2 
Gill,  254,  and  again  the  constitutionality  of  the  law  was  maintained.  It 
would  be  difficult  to  find  a  more  solemn  and  authoritative  decision  upon 
any  question  than  is  presented  by  those  cases  ;  and  it  would  be  equally 
difficult  to  distinguish  the  principle  then  decided,  from  that  involved  in 
the  present  case  ;  so  far  as  it  concerns  the  question  of  the  supposed  dele- 
gation of  legislative  power,  by  a  submission  to  the  popular  vote  to  deter- 
mine the  contingency  upon  which  a  law  is  to  go  into  operation.  Again, 
in  Hammond  v.  Jffaines  ,  25  Md.  541,  this  court  by  a  unanimous  decision 
held  the  act  of  1864,  ch.  348,  to  be  valid  and  constitutional.  That  act 
submitted  to  the  qualified  voters  of  the  borough  of  North  East  to  decide 
by  ballot  whether  any  license  should  be  granted  to  sell  spirituous  or  fer- 
mented liquors  within  the  borough. 

The  position  of  the  appellant  finds  no  support  in  the  decided  cases  in 

Maryland.     In  other  States  there  has  been  much  conflict  in  the  decisions. 

In  some  of  them  the  courts  have  held  laws  to  be  invalid,  because  their 

operation  was  made  to  depend  upon  the  contingency  of  a  popular  vote. 

Among  the  earliest  of  these  cases  are  Parker  v.  Commonwealth,  6  Barr 

(Penn.),  507  (decided  in  1847) ;  Ittce  v.  Foster,  4  Harr.  (Del.)  479 

(decided  about  the  same  time)  ;   and  Barto  v.  Himrod,  4  Seld.  (N.  Y.) 

483.     These  were  followed  by  the  courts  of  Indiana,  Iowa,  Michigan 

and  some  others.     We  do  not  consider  it  necessary  to  refer  to  these  cases 

mora  particularly.     In  many  of  the  States,  decisions  have  been  rendered 

by  the  courts  of  last  resort,  in  accordance  with  the  ruling  of  this  court 
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in  Bargeu  v.  Pue^  and  Hammond  v.  Haines.  In  Pennsylvania  the  lead- 
ing case  of  Parker  y.  7%^  (hmmanweakh^  which  famished  the  basis  of 
many  of  the  decisions  in  other  States,  cited  by  the  appellant,  has  recent- 
ly been  oyermled  and  reversed  by  the  Supreme  C!ourt  of  the  same  State 
in  Locke's  Appeal,  72  Penn.  St  491 ;  S.  C,  13  Am.  Rep.  716.  This 
last  decision  by  that  able  court  was  made  after  full  argument,  and  an 
examination  of  the  course  of  judicial  decision  upon  the  question,  and  is 
in  accordance  with  the  conclusions  we  have  expressed. 

In  the  examination  of  the  question  before  us,  we  have  kept  in  view 
the  cardinal  principle,  which  must  always  govern  the  courts,  when  called 
on  to  pass  upon  the  constitutionality  of  the  acts  of  a  co-ordinate  depart- 
ment of  the  government. 

Every  intendment  ought  to  be  made  in  support  of  the  legislative, 
enactment,  and  it  is  not  to  be  declared  invalid,  except  for  the  plainest 
and  most  conclusive  reasons.  In  this  case,  we  have  failed  to  discover 
any  sufficient  grounds  to  justify  us  in  declaring  the  act  of  1874,  ch. 
458,  unconstitutional  or  inoperative.  So  to  pronounce  would  in  our  judg- 
ment be  contrary  to  sound  reason,  as  well  as  at  variance  with  the  pre- 
vious decisions  of  this  court. 

There  can  be  no  question  of  the  power  of  the  legislature  to  fix  the 
time  when  a  law  shall  go  into  eSect :  nor  can  it  be  doubted  that  the 
legislature  has  power  to  prohibit  the  sale  of  spirituous  or  fermented 
Jquors,  in  any  part  of  the  State ;  notwithstanding  a  party  to  be  affected 
by  the  law  may  have  procured  a  license,  under  die  general  license  laws 
of  the  State,  which  has  not  yet  expired.  Such  a  license  is  in  no  sense  a 
contract  made  by  the  State  with  the  party  holding  the  license.  It  b  a 
mere  permit,  subject  to  be  modified  or  annulled  at  the  pleasure  of  the 
legislature,  who  have  the  power  to  change  or  repeal  the  law  under  which 
the  license  was  granted.     Parkinson  v.  State,  14  Md.  185. 

Being  of  opinion  that  none  of  the  objections  to  the  validity  of  the 
law,  urged  by  the  appellant,  are  valid,  the  judgment  of  the  Circuit 
Court  has  been  affirmed.  Judgment  affirmed. 

Bowie.  J.,  delivered  a  dissenting  opinion. 


Brown  v.  The  Howabd  Fise  Inbubancs  Compavt. 

(42Md.  381) 
Stock  ^^forgtd  asttgnment  o/*—  right  of  purchtuer. 

Plaintiff  took  In  the  regular  ooone  of  biuineis  an  assignment  of  stoek  In  the  defmA* 
anf  0  insaranoe  company  as  secarity  for  a  loan  ;  presented  the  oeitiflcateB  to  the 
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company  and  reoelTed  new  certificates  In  lien  thereof  The  aarignment  tamed  oat  to 
be  a  forgery.  Heid^  that  the  plaintiff  and  not  the  insnrance  company  most  sQstaia 
the  low. 

BILL  filed  by  the  assignee  in  bankruptcy  of  Denson  &  Qaincy 
against  Brown,  Lancaster  &  Ck).,  and  The  Howard  Fire  Lisop- 
ance  Co.,  to  compel  the  former  to  deliver  up  certificates  of  stock  delir- 
ered  to  them  and  the  latter  to  issue  new  ones  therefor.  The  opinion 
states  the  case. 

SHpwith  WUmer  and  J,  Dayglas  Hamtietony  lot  appellants.  The  ap- 
pellants were  gnOty  of  no  negligence.  The  insnrance  company  was  gnilty 
of  negligence.  It  should  have  known  the  signature  of  its  stockholders, 
and  with  the  certificates  in  its  possession,  it  should  not  have  allowed  the 
appellants  to  remain  for  nearly  a  month,  during  which  time  they  could 
have  collected  their  debt,  under  the  impression  that  they  had  ample 
security. 

The  stock  which  Brown,  Lancaster  &  Co.  held  was  regular  stock, 
and  if  both  parties  were  in  fault,  the  loss  should  have  been  allowed  to 
remain  where  it  had  fallen,  viz.,  upon  the  insurance  company,  as  Mr. 
Denson  had  a  right  to  demand  of  them  new  certificates  in  case  of  the 
loss  or  destruction  of  his  old  ones. 

Where  a  company  allows  its  stock  to  be  transferred  upon  a  forged 
power  of  attorney,  it  and  not  the  innocent  purchaser  for  value  must 
bear  the  loss.  AMy  v.  Elackwell  and  the  MiUion  Bank  Co.,  Ambler, 
503,  and  2  Eden,  299.  This  case  is  referred  to  approvingly  in  Duncan 
V.  Linify,  4  McN.  &  G.  40,  and  by  Sir  Roundel  Palmer,  in  a  case  re- 
ported in  6  Jurist  (N.  S.),  495,  and  by  Bridgman  in  his  Chancery  Digest, 
Angel  and  Ames  on  Corporations,  §§  583-5.  To  the  same  effect  are 
Davis  V.  Bank  ofBngUxnd^  2  Bingham,  392 ;  Sfwan  v.  Nortk  Brii\$h 
Autlralatian  Cb.,  7  Hurlst.  &  Norm.  603 ;  j&i  re  Bakia  and  San  Fran- 
€%$eo  Raitway  Go.j  3  Q.  B.  (L.  R.)  584 ;  HorUm  v.  The  Westminster 
Bnprovement  OommissionerSj  14  Eng.  L  &  "Eq.  379  ;  Johnston  Y.Ben* 
ton,  9  Equity  Cases  (L.  R.),  188 ;  Tmflor  v.  Midland  Railway,  4  Fisher's 
Digest,  7186;  Sainn  v.  Bank  of  Woodstock,  21  Yt  360;  Bayard  v. 
Farmer^  Bank,  52  Penn.  235  ;  PoOock  v.  National  Bank,  3  Seld.  275 ; 
Albert  V.  Savings  Bank,  1  Md.  Ch.  Dec  407  ;  Cohen  v.  Gwynn,  4  id. 
857  ;  Loney  v.  Commercial  and  Savings  Bank,  Taney's  Decisions,  310 
Chew  V.  Bank  of  Baltimore,  14  Md.  299 ;  Hodges  v.  PUaUere  Bank,  7 
6.  &  J.  306;  National  Park  Bank  v.  Ninth  National  Bank,  46  N.  T 
77;  Hoffman  Sf  Co,  v.  Bank  of  Milwaukee,  12  Wall.  193. 

It  matters  not  that  the  money  was  paid  in  the  presect  case  before  this 
•toek  was  transferred.     If  this  transfer  had  been  refused  by  the  com^ 
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pany,  the  appellants  would  have  been  able  to  recoyer  their  moaey,  a* 
the  firm  of  Denson  &  Quincy  continued  to  meet  their  obligations  for 
nearly  a  month,  and  the  appellants  had  a  right  to  this  notice  from  the 
company.     Bank  v.  Lanier ^  11  "Wall.  377. 

If  the  company  has  no  stock  to  issue  to  the  appellants,  then  it  ia  the 
duty  to  pay  them  the  amount  of  their  loss.  Pollock  v.  National  Bcmkj  8 
Seld.  275. 

An  estoppel  can  be  insisted  upon  by  Brown,  Lancaster  &  Co.,  in  the 
case  at  bar,  notwithstanding  the  loan  ly  them  was  made  before  the  signal 
tare  of  Denson  was  submitted  to  the  Howard  Fire  Insurance  Oompansf, 
Continental  N,  Bank  v.  N.  Bank  of  the  Oommonwealthy  50  N.  Y.  575  ; 
Benjamin  on  Sales  (Perkins'  Am.  Ed.),. 675. 

A  person  acts  negligently,  in  advancing  money  when  he  does  not 
know  whether  the  borrower  is  the  actual  owner  of  the  shares.  The 
Queen  v.  Shropshire  Union  Go,y  8  Q.  B.  432,  444. 

A  corporation  can  take  reasonable  time  in  which  to  ascertain  the 
genuineness  of  a  signature,  without  becoming  liable  to  the  transfer  of 
shares  for  the  delay.  Chew  y.  Bcmk  of  Baltimore^  14  Md.  319  ;  Bayard 
T.  Farmers*  Bank,  52  Penn.  232. 

Viewing  the  certificate  as  wholly  non-negotiable^i  the  mere  fact  of 
presenting  it  for  transfer  did  not  place  the  holder  of  it  in  the  position 
of  guarantor  of  the  genuineness  of  the  signature  of  Denson  to  the  ex* 
tent  of  relieving  the  corporation  from  determining  that  fact  for  itselL 
Lord  Chancellor^  1  Macqueen,  523 ;  Bemheimer  y.  Marshall  ^  Co^  2 
Minn.  78 ;  Ang.  &  Ames  on  Corp.,  §  582  ;  Bridgeport  Bank  v,  N.  T.  ^ 
N.  B  H.  R.  Co.,  30  Conn.  275  ;  Bank  v.  Lanier,  11  Wall.  377. 

In  the  case  at  bar,  the  name  of  Brown,  Lancaster  &  Co.  nowhere  ap* 
pears  on  the  certificates  of  Denson.  They  were  assigned  by  him  appar- 
ently in  blank,  to  be  good  in  the  hands  of  the  bearer.  The  company 
waived  the  filling  up  the  blanks  in  the  assignment,  and  virtuaUy  treated 
the  face  of  the  certificate  and  assignments  on  the  back  of  it,  together  as 
making  a  negotiable  instrument.  Their  own  construction  and  treatment 
of  an  instrument  prepared  and  sent  into  the  commercial  world  by  them^ 
selves,  ought  to  be  conclusive  in  them.  Brown,  Lancaster  &  Co.  took 
this  instrument  honestly,  and  their  negligence  is  no  answer.  SeybsPs 
Case,  13  Am.  Rep.  588. 

The  company  will  not  be  allowed  to  escape  its  liability  to  both  pea^ 
tiee  for  transferring  on  a  forged  power,  by  assuming  to  be  mere  8tek» 
holders,  and  entitled  to  interplead.  DaUon  v.  MtdUmd  Raiiway  Ob,,  74 
Eng.  C.  L.  Rep.  458. 

Edward  Ottr  Hinckley^  for  the  Howard  Insurance  Company.     BrowiH 
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Lancaster  &  Co.  were  nsgUgemL  They  lent  money  on  their  ourjudff* 
wunL  The  company  did  not  lead  them  into  error.  Their  situation 
was  not  changed  by  the  company's  conduct.  See  Wectver  y.  Borden^  49 
N.  Y.  286 ;  Jones  v.  Eyde,  5  Taunt.  488 ;  Monk  y.  Graham,  8 
Mo«lem  Reports,  9 ;  HUdyard  y.  South  Sea  Gompctny  and  Keate,  2  P, 
Wms.  1^\  In  re  Bahia,  etc.,  3  Q.  B.  (L.  R.)  584 ;  Hart  y.  Froniino, 
tie.,  GoldMvmng  Cb,,  5  £xch.  (L.  R.)  Ill;  The  Gloucester  Bank  v. 
The  Salem  Banky  17  Mass.  33 ;  The  Bank  of  Oommeree  y.  The  Dhian 
Bank,  3  Comst.  230 ;  Mts  ^  Morton  y.  Ohio  Life  Ins.  ^  Trust  Co., 
4  Ohio  St.  628  ;  Oanal  Bank  y.  Bank  o/AJbany,  1  Hill,  290. 

Stkwabt,  J.  Brown,  Lancaster  &  Co.  loaned  to  one  McGruder,  aa 
agent  of  the  firm  of  Denson  &  Quincy,  one  thousand  dollars,  to  be  re- 
turned in  thirty  days,  and  took  McGruder's  note  therefor,  and  as  col- 
lateral security  for  its  payment,  two  hundred  shares  of  the  capital  stock 
of  the  Howard  Fire  Insurance  Company,  belonging  to  Denson,  whose 
name,  indorsed  on  the  certificate  thereof,  was  supposed  by  them  to  be 
genuine. 

Soon  thereafter,  they  sent  the  certificate  to  the  insurance  company,  and 
leqsested  the  stock  to  be  transferred  to  them,  and  accordingly  the  certifi- 
cates were  canceled,  and  others  in  lieu  thereol  were  issued  to  them.  In 
about  a  month  afterward  Denson  &  Quincy  failed,  and  notice  was  giyen 
to  the  insurance  company  and  to  Brown,  Lancaster  &  Co.  that  Denson's 
name  on  the  certificates  was  a  forgery.  Brown,  Lancaster  &  Co.  sold 
the  certificates,  and  requested  the  company  to  issue  new  ones  to  the 
purchasers,  which  it  declined. 

Denson's  assignee  in  bankruptcy  filed  the  bill  against  the  insurance 
company  and  Brown,  Lancaster  &  Co.,  to  compel  the  latter  to  deliyer 
up  the  certificates  issued  to  them,  and  that  new  ones  should  be  issued  by 
the  company  to  the  complainant.  Brown,  Lancaster  &  Co.  filed  a  cross- 
bill against  their  co-defendants.  The  Circuit  Court  decreed  in  fayor  of 
the  complainant,  and  we  think  the  decree  must  be  affirmed.  It  was  con 
ceded,  and  there  can  be  no  doubt  of  the  right  of  Denson's  assignee  to 
faaye  recoyeiy  of  his  certificates,  or  new  certificates  of  his  stock  issued 
by  the  insurance  company,  in  the  place  of  those  canceled.  Denson's 
title  to  the  stock  could  not  be  affected  by^the  forgery  practiced  upon  him, 
his  right  to  the  same  was  not  diyested  by  the  fraud. 

The  only  question  about  which  there  can  be  any  dispute  is,  whether 
the  insurance  company  or  Brown,  Lancaster  &  Co.  shall  sustain  the 
loss.  They  are  both  innocent  or  unfortunate  parties,  and  one  or  the 
oChei  must  lose ;  the  latter  haying  first  adyanced  their  money,  without 
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knowledge  of  the  frandB ;  and  the  former  having  canceled  the  old  oer- 
tifioateB  of  stock  and  iBsued  a  new  one  to  Brown,  Lancaster  &  Co.,  sup- 
posing Denson's  signature  to  be  genuine.  Brown,  Lancaster  &  Co^ 
for  the  fraud  perpetrated  upon  them,  still  have  their  remedy  against 
Quincy,  or  McGruder,  who  gave  his  note  and  reoeiyed  their  check.  Tha 
insurance  company  have  their  remedy  against  Brown,  Lancaster  &  Co., 
who  have  upon  the  forged  name,  and  without  consideration,  received  tha 
certificate  belonging  to  Denson,  to  whom,  or  his  assignee,  they  are  re- 
sponsible. 

Brown,  Lancaster  &  Co.  have  no  right  to  withhold  the  certificates 
they  obtained  from  the  insurance  company,  unless  they  could  prove 
that  they  had,  in  some  way,  lost  through  its  negligence.  If,  by  the  i»- 
sue  of  certificates  in  their  name.  Brown,  Lancaster  &  Co.  lost  the  op- 
portunity of  making  the  money  out  of  Quincy,  there  might  be  some 
question,  but  the  evidence  does  not  establish  such  fact.  If  the  insurance 
eompany  had  been  guilty  of  negligence,  unless  that  was  the  occasion  of 
the  loss  to  Brown,  Lancaster  &  Co.,  it  would  not  be  sufficient  to  shift 
the  loss  upon  it.  Negligence  to  operate  as  an  estoppel  must  be  the  prox- 
imate cause  of  the  loss.  JSktfan  v.  North  British  Australasian  Cb.,  7  H.  db 
N.  603.  The  stock  certificates  were  not  negotiable  paper,  and  Brown, 
Lancaster  &  Co.  and  the  insurance  company  received  notice  of  the  for- 
gery about  the  same  time,  and  the  issue  of  the  certificates  by  the  com- 
pany through  mistake,  and  the  delay  in  the  discovery  of  the  fraud,  can* 
not  deprive  tde  insurance  company  of  the  right  to  recover  the  certificates. 

Brown,  Lancaster  &  Co.  first  advanced  their  money  at  their  own 
hazard. 

The  insurance  company  having  issued  the  stock  upon  the  forged 
name  to  Brown,  Lancaster  &  Co.,  who  had  before  treated  it  as  a  genuine 
paper,  and  to  that  extent  misled  the  insurance  company.  Brown,  Lan- 
caster &  Co.  ought  not  to  hold  them  accountable  for  the  loss  incurred  by 
their  own  error,  unless  they  could  make  it  appear  that  they  might  have 
avoided  the  loss,  but  for  the  negligence  or  oversight  of  the  insurance 
company. 

Any  negligence  on  its  part  would  not  render  it  answerable,  unless 
that  were  the  proximate  cause  of  the  loss. 

If  their  equity  were  equal,  it  would  not  follow  that  the  insurance 
company,  having  issued  the  certificates  to  Brown,  Lancaster  &  Co.,  they 
ought  to  be  permitted  to  hold  them.  If  they  were  equally  free  from 
fault,  the  fact  that  the  certificates  were  obtained  without  equivalenti 
through  mistake,  would  require  their  restitution.  Oanal  Bank  v.  Bant 
of  Albany,  1  Hill,  287. 


JUNE  TERM,  1875.  95 


Weckler  t.  The  Firrt  National  Bank  of  Hagentown. 

Tlie  imnnnoe  company  is  only  bound  by  the  same  moral  and  legal  ob* 
Ugationa  as  Brown,  Lancaster  &  Co.,  or  other  individoals.  If  a  sabse- 
qiient  bona  fide  pnrdiaaer  had  been  roistered  as  the  owner  of  the  stock, 
purchased  from  Brown,  Lancaster  db  Co.,  and  was  claiming  a  right  therota 
that  would  present  a  different  qaestion,  as  between  him  and  the  com- 
pany ;  bat  that  conld  not  relieve  them  from  the  claim  of  the  insurance 
company. 

After  they  were  aware  of  the  fraud,  to  haye  passed  them  to  an  inno- 
cent party  would  not  haye  protected  them  against  the  claim  of  the 
company. 

The  established  principles  of  equity  require  that  the  loss  shall  be 
borne  by  the  party  by  whose  negligence  or  misconduct  it  was  occasioned. 
Lowry  y.  Com,  and  Farm.  Bank  of  BaU.^  Taney's  Cir.  Court  Rep.  310. 

There  has  been  no  loss  by  the  negligent  conduct  of  the  insurance 
company.  Brown,  Lancaster  &  Co.  had  already  incurred  the  loss 
through  Uieir  inadyertence  or  negligence,  in  permitting  themselves  to  be 
imposed  upon  by  the  forgeiy,  and  they  have  no  right  to  throw  it  upon 
the  insuraDoe  company,  who  have,  through  mistake,  followed  their  lead. 

Decree  affirmed* 


WscKLXB  y.  Thb  FntsT  Natiokal  Bank*  of  Haobbstowv. 

(42Md.08L) 

Naiumal  Bamk^^idbra  vtrtM^when  nU  liabie  for  repretentatioiu  of  officer, 

MHngxaUioad  bonds  apon  oommtekm  is  not  within  the  scope  of  the  ooipocate  powen 
of  a  utioml  bank;  and  therefoze  no  action  lies  against  sach  ooiponHon  for  falat 
fepraflntatknia  made  bj  itsteDer  to  induce  the  plaintiff  to  boy  bonds. 

ACTION  to  recover  damages  for  fraudulent  representations  made  by 
defendants'  teller  upon  sale  of  bonds  to  plaintiff. 

JI.  SL  Keedjf^  for  appellant  This  is  an  action  for  deceit.  Whether 
an  action  of  this  kind  can  be  maintained  against  a  private  corporation 
18  no  longer  an  open  question.  Tome  v.  Pasrkerehurg  Branch  R.  R.  Ch^ 
89  Md.  70  ;  Iferehant^  Bank  v.  State  Bank,  10  Wall.  644 ;  BarwuA  v. 
Sng.  Joint  Slock  Bank,  L.  R.,  2  Exch.  259 ;  Swift  v.  Wintkerbolham, 
L.  B.,  8  Q.  B.  244 ;  PkiL,  Wil.  Sf  BdU.  R.  R.  Co.  v.  QvigUy,  21  How. 
202. 

Hie  instmction  of  the  court  is  clearly  erroneous,  independent  of  the 
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iact  that  it  goes  upon  the  assumption  that  the  transaction  complained  of 
was  a  purchase  and  sale  of  these  bonds,  which  the  facts  in  the  case  do  not 
warrant,  it  lays  down  the  broad  proposition  that  the  purchase  and  sale  of 
bonds  are  not  within  the  chartered  powers  of  a  national  bank.  It  hat 
long  been  established  by  the  American  courts,  that  the  bonds  of  rail- 
roads, as  well  as  State  and  municipal  bonds,  made  payable  to  bearer  or 
holder,  are  negotiable  instruments— commercial  paper.  White  v.  Ver* 
mant  and  Mass.  Railway  Co,y  21  How.  575  ;  Mercer  County  y.  Hacket,  1 
Wall.  95  ;  Gelpake  v.  Dubuque,  id.  206;  Aurora  City  y.  West,  7  id.  105 ; 
City  of  Lexington  v.  Butler,  14  id.  295  ;  White  v.  Railroad,  21  How. 
576 ;  Thomson  v.  Lee  County,  3  Wall.  331. 

The  ruling  of  the  court  is  then  reduced  to  this,  that  the  purchase  and 
sale  of  negotiable  instruments,  or  negotiable  eyidences  of  debt  are  not 
within  the  chartered  powers  of  a  national  bank.  The  National  Bank- 
ing Act,  §  8,  says :  ^  Shall  exercise  under  this  act  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  banking  by  dis- 
counting and  negotiating  promissory  notes,  drafts,  bills  of  exchange  and 
other  eyidences  of  debt,  by  receiying  deposits,  by  buying  and  selling 
exchange,  coin  and  bullion."  To  discount,  signifies  the  act  of  buying  a 
negotiable  instrument  for  a  less  sum  than  that  which,  upon  its  face, 
is  payable,  and  to  negotiate  means  "  to  sell,  to  pass,  to  transfer  for  a 
yaluable  consideration  ;  as  to  negotiate  a  bill  of  exchange."  (See  Bour 
vier^s  Law  Dictionary,  Discount,  and  Wehster^s  Dictionary^  Negotiate,^ 
Giving  these  meanings  to  these  words,  the  ruling  of  the  court  below  was 
in  direct  conflict  with  the  yery  words  of  the  statute.  What  can  be 
meant  by  '*  other  evidences  of  debt,*'  if  it  does  not  refer  to  the  class 
of  securities  under  consideration  ? 

If  it  is  lawful  for  national  banks,  under  any  circumstances,  to  sell 
bonds,  the  defense  of  ultra  vires  will  not  be  ayailable. 

It  will  not  be  controyerted  that  a  national  bank  can  inyest  its  own 
funds  in  bonds  of  the  class  in  question ;  that  if  it  becomes  tired  of  the 
inyestment  or  finds  it  unprofitable,  it  can  sell  these  bonds  and  buy  others, 
in  other  words,  can  change  its  inyestments.  Nor  will  it  be  denied  that 
if,  at  one  season  of  the  year,  its  funds  are  more  than  suffident  to  supply 
the  demands  of  its  customers,  it  could  purchase  bonds  ;  and  at  another 
season  of  the  year,  when  the  wants  of  its  customers  increases,  could  sell 
them.  It  has  been  decided  by  this  court  in  First  National  Bank  of 
Charlotte  y.  NaHonal  Bank  of  BaUitnore,  39  Md.  600,  that  a  national 
bank  could  legitimately  eyen  become  possessed  of  stocks  and  sell  thcnn  ; 
and  if  it  could  own  stocks  under  certain  circumstances,  it  could,  surely, 
ttoder  similar  circumstances,  own  bonds  and  sell  them  ;  and  again,  it  is 
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for  banks  to  loan  money  with  bonds  as  collateral  secorityy  and 
vpon  default  in  payment,  to  sell  such  bonds.  The  law  applicable  to  this 
branch  of  the  case  is  well  settled. 

If  the  contract  can  be  valid  under  any  circumstances,  an  innocent 
party  baa  a  right  to  presume  its  validity,  and  the  corporation  is  estoppel 
from  denying  it.  The  appellant  in  this  case  was  an  innocent  party  ;  at 
the  time  of  the  transaction  she  was  not  made  acquainted  with  the  'Cir- 
eomstances  under  whidi  the  appellee  was  selling  these  bonds ;  the  words 
used  by  the  officers  were,  ^^we  can  give  you  better  bonds"  Miner's  Ditch 
Ob.  ▼.  ZeOerbaeh,  37  Cal!  548  ;  MerchanU^  Bank  v.  State  Banky  10  Wall. 
644 ;  Rashdefl  v.  Ford,  L.  R.,  2  £q.  Cas.  750 ;  Boughton  v.  First  Nat. 
Bank  of  Elkhom,  26  Wis.  662  ;  North  River  Banky.  Aymar,  3  HUl,  262. 

The  buying  and  selling  of  bonds  by  a  national  bank  is  not  ultra  vires. 
It  is  a  fact  known  to  all  persons,  that  national  banks,  from  their  organ- 
isation, have  been  engaged  in  the  sale  of  government  and  other  bonds. 
They  have  advertised  them ;  their  windows  have  been  filled  with  fao- 
umiles  of  them— «nd  every  means  has  been  employed  to  give  the  public 
notice  that  such  was  a  part  of  their  business.  It  is  not  necessary  that 
the  act  of  incorporation  should  give  a  bank  particular  power  to  do  an 
act,  to  enable  it  to  do  it,  for  if  so,  its  movements,  for  all  practical  purposes, 
would  not  last  for  a  day.  It  is  sufficient  if  it  is  the  ordinary  course  of 
banking  business.  Bank  of  Kentucky  v.  SchuylkiU  Bank,  Parsons'  Sel. 
Cases,  227. 

In  the  face  of  an  usage  so  broad  and  general,  it  would  be  a  harsh  rule 
to  declare  a  transaction  illegal  or  uUra  vires,  which  had  been  entered 
into  in  good  faith.  Happily  we  are  not  without  authority  upon  this 
question,  for  it  has  been  directly  settled  by  several  decisions.  Caldwell 
▼.  The  NaL  Mohawk  Valley  Bank,  64  Barb.  333 ;  Van  Leuven  v.  First 
Nat.  Bank  of  Kingston,  54  N.  Y.  671,  and  6  Lans.  373  ;  Leach  v.  BcUey 
91  Iowa,  70 ;  Matthews  v.  7%e  Mass.  National  Bank,  in  U.  S.  Circuit, 
March  No.  of  1875,  Law  Register,  153 ;  Foster  Y.Essex  Bank,  17  Mass. 
498. 

Albert  Small  and  Oeorge  Schley,  for  appellee.  Two  questions  only  are 
involved  in  this  issue.  First.  Does  an  action  of  deceit  lie  against  a  corpo- 
ration ?  and  Second.  Conceding  the  facts  alleged,  and  that  the  action  will 
lie,  is  the  appellee  liable,  the  acts  complained  of  being  clearly  ultra  vires. 

1.  An  incorporated  company  cannot,  in  its  corporate  character,  be 

called  on  to  answer  in  an  action  for  deceit.   Western  Btmk  of  Scotland  v. 

Aidie,  L  R,  1  H.  L.  So.  145.     The  only  late  case  in  conflict  {Swift  v. 

^Winterbotham,  P.  O.  L.  R.,  8  Q.  B.  244)  is  expressly  overruled  on  ap- 
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peal  to  the  Exchequer  Chamber  in  same  case  sub  nam,,  Swift  y.  JewB* 
bury,  P.  O.  L.  R.,  9  Q.  B.  301.  See  Benjamin  on  Sales,  B.  3,  ch.  2,  § 
3,  pages  336-350,  and  8  Am.  I^w  Bey.  631-648. 

2.  The  acts  complained  of  are  tUtra  vires,  and  the  appellee  cannot  be 
bound  by  any  act  or  representation  of  its  officer  in  this  behalf.  Tome  ▼. 
Parkersburg  Branch  Railroad  Oompant/,  39  Md.  36 ;  Penn.,  DeL  ^  Md. 
Steam  Navigation  Company  y.  Dandridge,  8  Gill  &  J.  248 ;  Duncan, 
y.  Maryland  Savings  Institution,  10  id.  299  ;  U.  S.y.  Oity  Bank  of  Oo' 
himbus,  21  How.  356 ;  Merchants*  Bank  y.  Marine  Bank,  3  Gill,  125 ; 
Minor  y.  Mechanics*  Bank  of  Alexandria,  1  Pet.  46  ;  Jffead  y.  Providence 
Ins.  Go.,  2  Cranch,  127,  169  ;  Dartmouth  OoUege  y.  Woodward,  4  Wheat. 
518;  Bank  of  the  U.  S.  y.  Dandridge,  12  id.  64. 

Banking,  apart  from  the  yery  elaborate  definition  giyen  in  the  act  of 
Congress,  is  defined  in  Duncan  y.  Maryland  Savings  Institution,  supra^ 
as  "  consisting  of  the  right  of  issuing  negotiable  notes,  discounting  notes 
and  receiying  deposits,"  dting  The  People  y.  The  President,  etc.,  of  the 
Manhattan  Go^  5  Conn.  383 ;  Hie  People  y.  The  Utica  Lisurance  Oo^ 
7  5  Johns.  390.  And  see  Angell  &  Ames  on  Corp.,  §  55,  n.  3  ;  Grant  on 
Banking,  1,  6,  381,  614;  Bank  for  Savings  y.  The  OoUecior,  3  WaU. 
495.  To  this  general  definition  the  act  of  Congress  adds,  '<  buying  and 
Belling  exchange,  coin  and  bullion.'* 

The  construction  of  the  act,  since  banking  is  not  in  itself  a  corporate 
franchise,  but  a  limitation  upon  and  in  derogation  of  common-law  rights, 
must  be  strict  and  exclusiye.  Curtis  y.  Leavitt,  15  N.  Y.  52  ;  Bullard  ▼. 
Bank,  18  Wall.  589.  This  section  is  a  rescript  of  section  18  of  the  Greneral 
Banking  Law  of  New  York,  passed  in  1838,  and  as  to  these  proyisions 
is  in  totidem  verbis.  The  New  York  act  has  passed  under  careful  sera* 
tiny,  and  has  met  with  frequent  judicial  interpretation.  The  question 
in  this  issue  —  the  power  of  a  bank  to  traffic  in  stocks  —  arose  under 
the  New  York  act,  in  Talmage  y.  Pell,  7  N.  Y.  (3  Seld.)  327,  and  the 
court,  after  conceding  that  stocks  might  be  legitimately  bought  or  taken  for 
many  purposes  incident  to  the  express  power  to  conduct  the  business  of 
banking,  at  p.  343,  says  :  ^'  The  proposition,  howeyer,  to  be  established, 
is  the  right  to  traffic  in  them,  or  to  acquire  them  for  the  special  objects 
contemplated  by  the  arrangement  of  the  parties  in  this  case ;  and  these 
sections  neither  prove  nor  tend  to  prove  any  authority  of  that  nature." 
«  *  «  a  J  ^iQ^  fQf  ^iiQ  reasons  suggested,  of  the  opinion  that  this 
bank  had  no  authority  to  traffic  in  stocks  as  an  article  of  merchandise." 

The  same  point  was  ruled  in  Bank  Commissioners  v.  &,  Lawrence 
Bank,  7  N.  Y.  513 ;  Curtis  y.  LeaviU,  15  id.  168,  and  in  Barnes  y  On- 
tario  Bank,  19  id.  152. 
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In  the  constmctioD  of  the  powers  of  natioDal  banklDg  associations,  in 
other  matters,  as  given  in  section  8  of  the  act,  similar  views  are  held  by  the 
Supreme  Court  of  Pennsylvania,  in  Fowler  v.  SeuUey,  72  Penn.  St.  516, 
and  in  The  Firtt  National  Bank  of  Lyons  v.  The  Ocean  National  Banky 
60  N.  Y.  278 ;  SMnkle  v.  The-First  National  Bank  of  RipUfy,  22  Ohio, 
516 ;  Shoemaker  v.  The  National  Mechanics'  Banky  2  Abb.  (U.  S.)  416 ; 
ind  Stewart  v.  The  National  Union  Bank,  id.  424.  And  the  principle 
annonnced  in  these  cases  is  fnlly  recognized  by  this  court  in  7^  First 
National  Bank  of  Charlotte  v.  77ie  National  Exchange  Bank  of  Baltimore^ 
39  Md.  610. 

The  only  case  in  conflict  is  Leach  v.  Haley  31  Iowa,  69,  and  that  is  so 
evidently  a  case  of  bailment,  and  nothing  more,  that  not  even  the  posi- 
tive assertion  of  the  court  can  avail  against  the  facts.  The  view  taken 
in  this  case»  too,  is  fully  and  satisfactorily  controverted  in  the  analogous 
case  of  WUey  v.  The  First  National  Bank  of  BratOeboro,  47  Vt  546. 
The  cases  of  GaldweU  v.  The  National  Mohawk  Valley  Banky  64  Barb. 
333,  a  State  bank  at  the  time  of  the  contract,  and  Van  Lewen  v.  The 
First  National  Bank  of  KingsUmy  6  Lans.  878,  and  54  N.  Y.  671—  a 
designated  depository  under  section  45  of  the  act,  Rev.  St.  U.  S.,  S 
5153 — ^are  for  these  reasons  not  in  point,  and  the  former  is  ignored,  and 
the  latter  explained  by  the  Court  of  Appeals  of  New  York  in  its  latest 
utterance  in  60  N.  Y.  278. 

The  construction  thus  given  is  alike  applicable  to  the  purchase  or  sale 
of  all  kinds  of  marketable  securities  other  than  bills  of  exchange,  where 
gain  or  any  other  purpose  than  those  specially  mentioned  is  the  object 
of  its  dealing.  Inasmuch,  then,  as  the  corporation  itself  could  not  law- 
folly  engage  in  such  purchase  or  sale,  it  could  not  authorize  its  agents  so 
to  deal,  and  the  contracts  or  representations  of  the  agent  could  not  fall 
within  the  scope  of  his  authority.  U.  S.  v.  TTie  City  Bank  of  (Mumhusy 
21  How.  556.  And  as  persons  dealing  with  the  agents  or  officers  of 
a  corporation  are  held  to  know  the  powers  of  the  corporation  {^The 
Miner's  IXteh  Company  v.  ZeUerhack  et  al,,  1  Withrow's  Amer. 
Corp.  Cases,  275  [87  Cal.]  548),  there  can  be  no  implication  of  au- 
thority. Pierce  v.  Madison  ^r  Ind,  R»  B,  Co.,  21  How.  448.  Nor  will  a 
corporation  be  held  liable  for  the  fraud  of  its  agent  committed  colore 
pffieii.  Mayor  and  Common  Council  v.  Eshhaeh,  18  Md.  276  ;  Samer. 
Reynolds,  20  id.  1 ;  Co.  Commissioners  A.  A,  Co,  v.  Ducketty  id.  468 ; 
Horn  V.  Mayor  and  Common  Councily  80  id.  218  $  Foster  ▼•  Bssex  Bank^ 
17  IUm.  599 ;  Mechanics'  Bank  v.  N.  T.  and  N.  H.  B.  R.  Co.y  18  N.  1 . 
(3  Kern.)  600. 

Is  the  appellee  estopped  from  making  such  a  defense  ? 
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Tbe  doctrine  of  estoppel^  as  applicable  to  sach  a  defense  by  a  cor- 
poration^ is  very  clearly  put  in  Hood  ▼.  JK  T.  if  N,  H.  R.  E.  Co.,  22 
Conn.  1,  502y  thus  :  *'  Where  a  corporation  has  the  power  to  do  an  act^ 
tbey  may  be  estopped'from  objecting  that  the  form  they  adopted  was  not 
the  exact  mode  prescribed  by  the  charter  ^  but  where  the  question  is  one 
of  power,  they  cannot  be  deemed  estopped  to  deny  that  they  have  dono 
what  they  never  could  by  legal  possibility  have  done."  And  this  principle 
is  held  and  enforced  in  7%e  Penn,y  Del,  Sf  McL  Steani  NamgojUon  Co  v. 
Dandrtdffe,  8  G.  &  J.  248,  and  cases  cited  at  p.  320 ;  in  the  cases  last 
above  cited,  and  in  Albert  and  Wife  v.  The  Savings  Bank,  2  Md.  159. 

Miller,  J.  A  question  of  importance  and  of  first  impression  in  this 
State  arises  on  this  appeal.  The  suit  was  instituted  by  the  appellant 
against  the  appellee,  a  national  bank  organized  under  the  act  of  Con* 
gress,  approved  June  3d,  1864,  known  as  the  **  National  Currency  Act." 
The  first  and  second  counts  of  the  declaration  aver  in  substance,  that  the 
defendant,  as  part  of  its  business  as  such  banking  association,  was  engaged 
in  the  sale  of  the  bonds  of  the  Northern  Pacific  Railroad  Company,  and 
in  soliciting  orders  for  the  purchase  of  the  same  and  receiving  commis- 
sions for  such  sales  and  orders,  and  by  means  of  certain  specified  false, 
fraudulent  and  deceitful  representations  made  by  its  teller,  the  plaintiff 
was  induced  to  and  did  purchase  from  the  bank  two  of  said  bonds  of 
$500  each,  and  paid  the  bank  therefor  the  sum  of  $1,000  and  was  there- 
by damnified.  The  case  was  tried  upon  issue  joined  on  the  plea  of  not 
guilty.  There  was  confiicting  proof  as  to  the  making  of  the  alleged  false 
representations  by  the  teller.  The  court  rejected  all  the  prayers  offered 
on  both  sides  and  instructed  the  jury  in  effect  that  the  National  Banking 
Act,  under  which  the  defendant  was  organized,  limits  the  action  of  the 
bank  to  the  pursuit  of  the  objects  specified  in  the  act  of  Congress,  and 
that  the  purchase  and  sale  of  such  bonds  is  not  within  the  chartered 
powers  of  the  defendant,  and  that  the  plaintiff  cannot  recover  against  the 
defendant  in  this  action,  although  the  jury  may  find  from  the  evidence 
that  the  teller  of  the  bank  fraudulently  induced  the  plaintiff  to  purchase 
the  bonds  in  question  by  making  the  alleged  false  representations,  and 
that  she  suffered  loss  thereby.  This  presents  broadly  and  clearly  the 
question  whether  the  bank  has  authority  for  selling  bonds  of  railroad 
companies  on  commission. 

A  bank,  like  other  private  corporations,  is  confined  to  the  sphero  ol 
action  limited  by  the  terms  and  intention  of  its  charter.  The  Supreme 
Court,  in  the  case  of  the  Bank  of  the  United  States  v.  Dandrufye,  IS 
Wheat  68,  states  the  rule  by  which  the  powers  of  the  bank  are  to  be 
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determined  thus  :  "  Whatever  may  be  the  implied  powers  of  aggregate 
oorporations  by  the  common  law,  and  the  modes  by  which  those  powers 
are  to  be  carried  into  operation,  corporations  created  by  statute  must  de- 
pend, both  for  their  powers  and  the  mode  of  exercisbg  them,  upon  the 
true  oonstmction  of  the  statute  itself."  And  in  that  case  the  court 
adopt,  as  entirely  correct  and  applicable  to  the  bank,  the  doctrine  laid 
dowB  by  Marshall,  Ch.  J.,  in  2  Cranch,  167,  in  reference  to  an  insur- 
ance company,  viz. :  ^  Without  ascribing  to  this  body,  which  in  its  cor- 
porate capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its  exist- 
ence, all  the  qualities  and  disabilities  annexed  by  the  common  law  to 
ancient  institutions  of  this  sort,  it  may  be  correctly  said  to  be  precisely 
what  the  incorporating  act  has  made  it,  to  derive  all  its  powers  from 
that  act,  and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
in  which  that  act  authorizes."  And  in  this  State  the  law  is  well-settled 
that  a  corporation  crated  for  a  specific  purpose  not  only  can  make  no 
contract  forbidden  by  its*  charter,  but  in  general  can  make  no  contract 
which  18  not  necessary  eitheridliSect/yor  incidentally,  to  enable  it  to  an- 
swer that  purpose.  In  deciding,  therefofe^  Aether  a  corporation  can 
make  a  particular  contract,  it  must  he  'ceifsidered  iu  *the  first  place, 
whether  its  charter  or  some  statute  binding  upon  itrfostbidvor  permits  it 
to  make  such  a  contract ;  and  if  the  charter  and  valid  statdtbry'la^  arjd 
silent  upon  the  subject,  in  the  second  place,  whether  the  power  to  make 
rach  a  contract  may  not  be  implied  on  the  part  of  the  corporation  as  di- 
rectly or  incidentally  necessary  to  enable  it  to  fulfill  the  purpose  of  its 
existence ;  or  whether  the  contract  is  entirely  foreign  to  that  purpose  ; 
a  corporation  has  no  other  powers  than  such  as  are  specifically  granted, 
or  such  as  are  necessary  for  the  purpose  of  carrying  into  effect  the  powers 
expressly  granted.  Steam  Nov.  Go,  v.  Dandridge,  8  6.  &  J.  318,  819. 
We  must,  therefore,  determine  the  true  construction  of  the  act  of  Con- 
gress authorizing  the  formation  of  these  banking  associations,  and 
whether  the  power  to  make  contracts  like  the  one  in  question  is  expressly 
conferred  upon  them,  or  is  directly  or  incidentally  necessary  to  enable 
them  to  fulfill  the  purpose  of  their  creation,  or  is  entirely  foreign  to  that 
purpose. 

So  far  as  the  purpose  of  the  law  is  indicated  by  its  title,  it  is,  **  to 
provide  a  national  currency  secured  by  a  pledge  of  United  States  bonds, 
and  to  provide  for  the  circulation  and  redemption  thereof."  After  pre- 
scribing in  previous  sections  the  mode  by,  and  the  conditions  under  which 
banking  associations  may  be  formed,  the  8th  section  declares  that  every 
•SMMaation  so  formed  shall  become  a  body  corporate,  from  the  date  of 
fti  certificate  oi  organisation,  but  shall  transact  no  business  ^  except  such 
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M  may  be  incidental  to  its  organization,  nndl  authorized  by  the  comp- 
troller of  the  currency  to  commence  the  business  of  banking"  Power 
is  then  given  it  to  adopt  a  corporate  seal,  to  have  succession  by  the  name 
designated  in  its  organization  certificate,  and  in  that  name  to  make  con- 
tracts and  sue  and  be  sued,  to  elect  directors  and  other  officers,  ^'  and 
exercise  under  this  act  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt, 
by  receiving  deposits,  by  buying  and  selling  exchange,  coin,  and  bullion, 
by  loaning  money  on  personal  security,  and  by  obtaining,  issidng  and 
circulating  notes  according  to  the  provisions  of  this  act."  This  is  the 
only  portion  of  the  statute  to  which,  for  the  purposes  of  this  case,  it  is 
necessary  to  refer.  By  it  the  associations  are  not  simply  incorporated 
(u  bankSf  and  the  scope  of  their  corporate  business  left  wholly  to  implica- 
tion, but  the  kind  of  banking  which  they  may  conduct  is  limited  and 
defined-  As  we  read  the  language  of  this' 8th  section,  it  authorizes  the 
associations  to  carry  on  banking  '*by^  discounting  and  negotiating  prom- 
issory notes,''  etc.,  aud.  to.iiXercise^  ^all  such  incidental  powers"  as 
shall  be  neoess&rv  to  conduct  that  business.  The  mode  in  which  the 
ii^i^denial  porvrers  m^y  be  exercised  is  not  defined,  but  all  incidental 
-pbwBrflL  which  they  can  exercise  must  be  necessary  or  incidental  to  the 
business  of  banking,  thus  limited  and  defined.  To  the  usual  attributee 
of  banking,  consisting  of  the  right  to  issue  notes  for  circulation,  to  dis- 
count commercial  paper  and  receive  deposits,  this  law  adds  the  special 
power  to  buy  and  sell  exchange,  coin  and  bullion,  but  we  look  in  vain 
for  any  grant  of  power  to  engage  in  the  business  charged  in  this  declara- 
tion. It  is  not  embraced  in  the  power  to  ^*  discount  and  negotiate  " 
promissory  notes,  drafts,  bills  of  exchange  and  other  evidences  of  debt 
The  ordinary  meaning  of  the  terms  **  to  discount,"  is  to  take  interest  in 
advance,  and  in  banking  is  a  mode  of  loaning  money.  It  is  the  advance 
of  money  not  due  till  some  future  period,  less  the  interest  which  would 
be  due  thereon  when  payable.  The  power  "  to  negotiate  "  a  bill  or  note 
is  the  power  to  indorse  and  deliver  it  to  another  so  that  the  right  of 
action  thereon  shall  pass  to  the  indorsee  or  holder.  No  construction 
can  be  given  to  these  terms  as  used  in  this  statute,  so  broad  as  to  com- 
prehend the  authority  to  sell  bonds  for  third  parties  on  commission,  or 
engage  in  business  of  that  character.  The  appropriate  place  for  the 
grant  of  such  a  power  would  be  in  the  clause  conferring  authority  to 
*'  buy  and  sell,"  but  we  find  that  limited  to  specific  things,  among  which 
bonds  are  not  mentioned,  and  upon  the  maxim,  expressio  umus  est  exdutio 
fdterius,  and  in  view  of  the  rule  of  interpretation  of  corporate  powert 
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before  stated,  the  carrying  on  of  snch  a  busineBs  is  prohibited  to  these 
associations.  Nor  can  we  perceive  it  is  anywise  necessary  to  the  purpose 
of  their  existence,  or  in  any  sense  incidental  to  the  business  they  are 
empowered  to  conduct,  that  they  should  become  bond-brokers  or  be 
lUowed  to  traffic  in  every  species  of  obligations  issued  by  the  innumera- 
bl<i  corporations,  private  and  municipal,  of  the  country.  The  more  care- 
fully they  confine  themselves  to  the  legitimate  business  of  banking  as 
defined  in  this  law,  the  more  effectually  will  they  subserve  the  purposes 
of  their  creation.  By  a  strict  adherence  to  that,  they  will  best  accommo- 
date the  commercial  community,  as  well  as  protect  their  shareholders. 

Such  is  our  construction  of  this  statute,  and  it  is  supported  by  the  best 
considered  authorities  and  the  decided  preponderance  of  judicial  opinion 
in  other  States.  This  eighth  section  is  almost  identical  in  terms  (and  as 
respects  the  present  question  completely  so)  with  the  Banking  Act  of 
New  York,  of  1838,  ch.  260,  and  the  Court  of  Appeals  of  that  State,  in 
TixUnage  v.  PeUy  3  Seld.  328,  held  that  banking  associations  formed 
under  that  law  have  authority  only  to  carry  on  the  business  of  banking 
in  the  manner  and  with  the  powers  specified  in  the  act,  and  have  no 
power  to  purchase  State  stocks,  to  sell  at  a  profit  or  as  a  means  of  raising 
money,  except  when  received  as  security  for  a  loan,  or  taken  in  payment 
of  a  loan  or  debt.  In  speaking  of  the  transaction  under  review  in  that 
ease,  the  court  say  the  banking  company  '^purchased  these  bonds  as 
they  might  have  purchased  a  cargo  of  cotton  to  send  to  market  to  be  sold 
at  the  risk  of  the  vendor  for  the  highest  price  that  could  be  obtained. 
No  authority  to  traffic  in  either  commodity  is  expressly  given  by  the  law 
of  1838.  It  is,  therefore,  claimed  as  a  power  incident  to  the  business  of 
hanking.  But  the  18th  section  of  the  act  declares  that  this  business 
shall  be  carried  on  by  discounting  bills,  notes  and  other  evidences  of 
debt,  by  loaning  money  on  real  and  personal  security,  by  buying  and 
selling  gold  and  silver  bullion,  foreign  coin  and  bills  of  exchange,  etc. 
The  subjects  pertaining  to  the  business  of  banking  are  designated,  and 
the  express  powers  of  the  association  are  limited  to  them,  and  to  such 
incidental  powers  as  may  be  necessary  to  transact  the  business  thus  de- 
fined by  the  legislature." 

They  then  proceed  to  show  that  the  claim  to  base  the  validity  of  the 
contract  upon  any  incidental  power  was  unfounded,  and  pronounce  the 
transaction  illegal,  and  the  assignment  by  the  company  of  mortgages 
which  they  held  as  collateral  security  for  the  purchase,  void.  So  also  in 
recent  decisions  of  the  courts  of  last  resort  in  several  of  the  States  where 
this  act  of  Congress,  and  especially  its  8th  section,  has  been  considered, 
We  find  it  construed  in  entire  accord  with  the  view  we  have  taken  of  it* 


104  MARYLAND. 


Weokler  v.  The  First  National  Bank  of  Hageratown. 


We  refer  to  Fowler  v.  ScuUy,  72  Penn.  St.  456 ;  ShinJde  y.  Firti 
NaUmdl  Bank  of  Eipley,  22  Ohio  St.  516 ;  Wiley  y.  Mrst  National 
Bank  ofBratiUhorOj  47  Vt.  546 ;  S.  C,  19  Am.  Rep.  122 ;  and  Firti 
National  Bank  of  LyoM  y.  Ocean  National  Bank,  60  N.  Y.  278;  S.  C, 
19  Am.  Ref  181.  In  the  last-mentioned  case  there  is  a  very  able 
opinion  of  the  coart  by  Allen,  J.,  in  which  he  says  he  fully  concurs  in 
the  views  expressed  by  Judge  Wheel br  in  the  Vermont  case,  and  in 
reference  to  the  case  of  Van  Leuven  y.  First  National  B^tnk  of  King^ 
tan,  shortly  reported  (the  opinions  of  the  judges  not  being  given)  in  54 
N.  Y.  671,  which  has  been  pressed  upon  our  attention  by  the  ap- 
pellant's counsel,  he  says  it  decided  no  general  principle,  but  by  a  divided 
court  it  was  determined  "  that  the  contract  in  that  case,  under  the  cir- 
cumstances, was  the  contract  of  the  corporation,  and  not  the  individual 
contract  of  the  president." 

We  are,  therefore,  clearly  of  opinion  that  this  business  of  selling  bonds 
on  commission  is  not  within  the  scope  of  the  powers  of  the  corporation, 
and  the  bank  could  not,  under  any  circumstances,  carry  it  on  and  being 
thus  beyond  its  corporate  powers,  the  defense  of  vltra  nires  is  open  to 
the  appellee.  8  6.  &  J.  248.  And  it  follows  from  this  that  the  bank 
18  not  responsible  for  any  false  representations  made  by  its  teller  to  the 
appellant,  by  which  she  was  induced  to  purchase  the  bonds  in  question*' 
Hence  there  was  no  error  in  the  court's  instruction  to  the  jury  nor  in 
rejection  of  the  appellant's  first  and  second  prayers. 

But  by  the  third  and  fourth  counts  of  the  declaration,  and  the  appel- 
lant's third  and  fourth  prayers  it  is  sought  to  give  another  character  to 
the  transaction,  and  to  place  the  right  to  recover  upon  a  different  ground. 
They  present  the  case  in  this  view,  viz. :  that  there  was  no  sale  and  pui^ 
chase  of  the  bonds,  but  by  the  false  representations  of  the  teller  the  ap- 
pellant was  induced  to  receive  them  instead  of  money,  in  payment  of  the 
draft  on  New  York,  which  she  presented  at  the  bank  to  be  cashed  or 
collected.  It  is  argued  that  in  this  aspect,  the  transaction  amounts  to 
the  same  thing  as  if  the  teller  had  cashed  the  draft,  by  paying  her  over 
the  counter  in  depreciated  or  worthless  bank  notes,  representing  them 
to  be  good. '  But  the  answer  to  this  position  is,  that  there  is  no  evidence 
in  the  record  to  support  it.  The  proof  shows  that  on  the  6th  of  Octo- 
ber, 1871,  the  appellant  presented  at  the  bank  a  draft  on  New  York,  for 
$1,047,  and  asked  Mr.  Newcomer,  the  teller,  if  it  was  good,  and  if  he 
would  cash  it.  The  teller  gave  her  $47  in  money,  and  a  certificate  of 
deposit  for  the  balance  to  the  effect  that  she  '*  has  deposited  in  this  bank 
$1,000,  payable  to  the  order  of  herself  on  return  of  this  certificate  prop- 
•rly  indorsed."    This  instrument  is  in  the  usual  form  of  a  certificate  of 
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deposit,  bears  date  the  6tli  of  October,  1871,  and  is  signed  bj  the  teller 
for  the  cashier.  There  is  a  discrepancy  in  the  testimonj  as  to  whether 
any  thing  was  said  at  that  time  about  investing  her  money  in  Northern 
Pacdfic  bonds.  According  to  her  testimony,  as  stated  in  the  record,  it 
may  be  inferred  the  alleged  false  representations  were  then  made,  but 
whether  before  or  after  she  received  the  certificate  of  deposit  does  not 
clearly  appear,  and  according  to  the  testimony  on  the  other  side,  nothing 
was  said  about  these  bonds  until  some  ten  or  twelve  days  thereafter,  when 
she  returned  and  insisted  upon  investing  her  money.  But  it  is  immate- 
rial when  this  occurred,  because  it  is  an  undisputed  fact  that  she  received 
and  accepted  the  certificate  on  that  day,  long  before  the  bonds  were  de- 
livered to  her.  The  draft  to  the  extent  of  $1,000  was  received  by  the 
bank  as  money,  and  as  such  it  passed  to  her  credit,  and  she  became  the 
creditor  of  the  bank  for  that  amount  as  an  ordinary  depositor.  What- 
ever may  have  been  said  at  or  before  this  time,  it  is  clear  beyond  dis- 
pote  that  by  this  transaction  the  draft  was,  as  between  the  bank  and 
herself,  cashed  or  converted  into  money  which  became  hers  in  the  coffers 
of  the  bank,  to  use  and  dispose  of  as  she  saw  fit.  It  is  further  shown  by 
imdispnted  testimony,  that  these  bonds  were  ordered  by  the  cashier  from 
the  Baltimore  brokers,  and  received  on  the  19th  of  October,  1871,  a  few 
days  after  the  order  for  them  was  sent ;  that  they  remained  in  the  bank 
imtil  some  time  in  April  following,  when  the  appellant  either  in  person  oi 
through  an  agent  returned  the  certificate  of  deposit,  and  got  the  bonds, 
paying  the  interest  accrued  at  the  time  of  the  purchase  out  of  the  Janu- 
ary coupons  on  the  bonds  which  the  teller  then  cashed  for  her ;  that  she 
thereafter  retained  the  bonds,  collecting  the  interest  upon  them  up  to 
July  1st,  1873,  and  that  they  were  sold  in  the  market  at  par  and  ae- 
craed  interest  up  to  the  financial  crisis  in  the  fall  of  1873.  From  these 
facts  the  law  can  regard  the  transaction  in  no  other  light  than  as  a  pur* 
tka»e  of  these  bonds  by  the  appellant  through  the  teller  or  cashier,  ^he 
paying  therefor  her  own  money  deposited  to  her  credit  in  the  bank.  It 
was  entirely  competent  for  the  bank  to  receive  it  as  a  deposit  of  so  much 
money,  and  there  is  no  evidence  in  the  case  legally  sufficient  to  authorize 
a  jury  to  infer  that  the  teller  (acting  as  he  would  be  in  that  respect  in 
the  discharge  of  his  duty,  and  within  the  scope  of  his  employment), 
cashed  that  draft  by  passing  off  upon  her  these  bonds  instead  of  money 
in  payment  therefor.  For  these  reasons  there  was  no  error  in  the  rejec- 
tion of  the  two  last  prayers  of  the  appellant,  and  the  judgment  must  be 
affirmed. 

Having  disposed  of  the  case  in  this  way,  it  becomes  unnecessary  fc 
express  any  opinion  upon  the  question  argued  at  bar,  whether  an  action 
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like  this  will  lie  against  a  corporatioo  in  its  corporate  character,  for  de* 

cait  practiced  bj  its  officers  or  agents. 

Judgment  cffirmed. 


Callahan  v.  Limthiouic 

(4SMd.  97.) 

Inaurance  —  recovery  by  mortgagor  of  amount  paid  to  mortgagee* 

Defendant  conveyed  to  plaintiff  certain  premises,  and  took  back  a  mortgage  for  a  part 
of  the  parchase-money.  At  the  time  of  the  oonTeyanoe  defendant  had  a  policy  of 
insurance  on  the  premises,  and  notified  the  company  of  the  sale  and  of  the  mortgage 
to  him,  and  the  insurance  was  continued  to  him  under  the  same  policy,  in  the  same 
manner  and  for  the  same  amount  The  premises  were  burned,  and  the  defendant 
promised  the  plaintiff  that  if  he  got  the  amount  of  the  insurance  he  would  give  it  to 
him,  or  allow  it  on  the  mortgage.  The  insurers  paid  the  insurance  money.  After* 
ward  at  the  maturity  of  the  mortgage  plaintiff  paid  the  full  amount  of  it  and 
demanded  the  amount  of  the  insurance  received.  Held^  that  the  defendant  was 
liable  in  equity  to  the  plaintiff  for  the  money  received,  and  that  such  liability  was  a 
fluffldent  consideration  for  defendant's  promise  to  pay  it  over  or  apply  it,  and  that 
an  action  lay  on  such  promise. 

ACTION  for  money  received  by  the  defendant,  appellee,  for  the  use 
of  the  plaintiff,  appellant. 
On  the  Ist  day  of  June,  1869,  the  appellee  conveyed  certain  real 
estate  to  the  appellant  and  took  from  him  a  mortgage  bearing  date  the 
•5th  of  June,  1869,  to  secure  the  balance  of  the  purchase-money.  At  the 
time  of  the  sale  and  conveyance  to  the  appellant,  the  appellee  held 
«  policy  of  insurance  on  the  buildings  on  said  farm,  issued  by  the  Mutual 
Fire  Insurance  Company  of  Montgomery  county,  and  notified  the  com- 
pany of  the  sale  and  conveyance,  and  of  the  fact  that  he  held  a  mortgage 
on  the  property  for  the  balance  of  the  purchase-money.  The  buildings 
<m  the  property  were  destroyed  by  fire  in  December,  1869,  and  the  appel- 
lant, by  letter  dated  on  the  20th  of  the  month,  claimed  of  the  insurance 
company  the  insurance,  which  was  paid  to  the  extent  of  eight  hundred 
dollars,  before  the  maturity  and  payment  of  the  mortgage  debt.  The 
•debt  was  subsequently  paid  in  full.  It  was  admitted  that  the  appellant 
did  not  insure  the  property  in  the  Mutual  Fire  Insurance  Company  for 
the  benefit  of  the  appellee.  It  was  proved  that  the  appellee,  after  the 
fire,  promised  the  appellant  that  if  he  (the  appellee)  got  the  money  from 
the  insurance  company  he  would  give  it  to  the  appellant,  or  allow  it  on 
ihe  last  payment  of  the  mortgage  debt ;  that  the  appellee  called  upon  the 
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coniuel  of  the  appellant  and  offered  to  give  one-half  of  the  eight  hundred 
dollars  to  the  appeUant ;  which  offer  the  appellant  refosed,  and  on  the 
6th  of  March,  1873,  institated  suit  to  recover  of  the  appellee  the  whole 
amount  of  the  insurance  received  by  him.  The  declaration  contained  the 
common  money  counts ;  but  the  appellant  relied  altogether  upon  the 
count  **  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff." 
The  appellee,  after  the  appellant  had  offered  all  his  evidence  and 
dosed  his  case,  asked  the  court  to  instruct  the  jury  :  '^  That  upon  the 
pleadings  and  evidence  offered  by  the  plaintiff  in  the  cause,  he  was  not 
entitled  to  recover."  This  prayer  the  court  granted,  and  the  verdict 
and  judgment  being  for  the  defendant,  the  plaintiff  appealed. 

George  M.  Gill,  for  appellant.  This  case  ought  not  to  have  been 
taken  from  the  jury  as  it  was  by  the  court  below. 

Unthicnm  having  insured  the  dwelling,  etc.,  before  he  sold,  and  the 
hisoranoe  having  been  continued  with  consent  of  the  insurance  company 
after  the  sale,  he  became  trustee,  entitled  to  be  paid  the  loss,  and  had 
the  right  to  apply  the  amount  received  from  the  insurance  company,  to 
pay  the  balance  of  the  purchase-money  due  him,  and  after  receiving  such 
balance,  he  was  bound  to  account  to  Callahan  for  any  surplus  received  ; 
having  received  the  entire  balance  of  the  purchase-money,  and  the  fur- 
ther sum  of  eight  hundred  dollars  from  the  insurance  company,  he  be- 
came bound  to  pay  Callahan  the  surplus  after  payment  of  his  balance, 
and  his  promise  so  to  pay,  as  given  in  evidence,  is  founded  upon  a  suf- 
ficient consideration.  Carpenter  v.  TVie  Providence  Washington  Ins,  Cb., 
16  Peters,  2 ;  Parsons  on  Maritime  Law,  502,  note  2 ;  1  Phillips  on 
Insurance,  107  and  108  (2d  Ed.)  ;  Hammond  on  Fire  Insurance,  21,  22 ; 
luwranee  Company  v.  Updegraff,  21  Penn.  518  ;  CaarruiheTs  v.  Skeddony 
6  Taunt.  14. 

The  insurance  in  the  case  being  on  the  mutual  plan,  and  Linthicum 
having  given  his  note,  which,  under  the  contract,  continued  to  60  a  Hen 
on  ike  property  sold  after  such  insurance,  and  until  finally  settled,  Lin- 
thicum must  be  regarded  as  a  trustee,  holding  the  insurance  as  well  for 
his  own  protection  as  for  that  of  the  purchaser ;  this  condition  of  things 
was  recognized  by  Linthicum,  the  insurance  company  and  the  purchaser, 
the  appellant,  and  it  would  seem  to  follow  that  Linthicum,  the  trustee, 
having  received  the  entire  purchase-money,  and  also  eight  hundred  dol- 
Uurs  on  account  of  the  insurance,  must  account  to  the  appellant  for  the 
excess  in  his  hand. 

The  whole  matter,  under  the  circumstances,  was  for  the  jury,  and  is 
tddng  the  case  from  the  jury,  there  was  manifest  error. 
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T.  A.  lAnikicum,  for  appellee.  The  appellant  had  no  interest  in  the 
appellee's  insurance.  The  contract  for  insurance  was  a  separate  and  in- 
dependent transaction  between  the  company  and  the  appellee,  for  whidi 
the  appellant  was  not  bound  or  charged — ^he  paid  no  premiums — ^nor  was 
he  liable  to  pay  or  furnish  the  means  for  paying  such  premiums.  The 
insurance  was  effected  solely  for  the  appellee's  indenmity  and  benefit^ 
and  the  appellant  has  no  legal  or  equitable  right  to  the  money  paid  to 
the  appellee  by  the  company.  GarreU  v.  JIanna,  6  H.  &  J.  412 ;  Tortffue 
V  Nutwell,  81  Md.  817;  HusseUv.  Southard,  12  How.  139,  157. 

The  policy,  after  the  sale  and  notice  given  thereof  to  the  company, 
continued  only  as  an  insurance  of  the  mortgage  debt ;  and  upon  the  pay- 
ment of  $800  by  the  company,  if  such  payment  amounted  to  the  whole 
debt,  the  company  would  l)e  entitled  to  an  assignment  of  the  mortgage, 
or  if  the  insured  should  collect  the  debt  he  would  be  considered  as  a 
trustee  for  the  company,  or  be  liable  to  the  company  in  an  action  for 
money  had  and  received,  and  in  like  manner  the  appellee  would  be  liable 
to  the  company  pro  tanto  when  the  insurance  paid  did  not  cover  the 
whole  debt.  Carpenter  v.  Providence  Washington  Ins.  Oo,y  1 6  Peters, 
501 ;  King  v.  State  M,  F.  Ins.  Co.,  7  Gush.  1 ;  2  Phillips  on  Insarance, 
§  1712  ;  Bodman  v.  Murphy,  85  Md.  162. 

The  promise  made  by  the  appellee  to  give  the  appellant  the  $800,  or 
to  allow  it  on  the  last  payment,  was  a  mere  naked  promise — without  oon- 
■ideration. 

Babtol,  C.  J.  The  special  facts  and  circumstances  of  this  case  as 
they  appear  in  the  record,  I  think  take  it  out  of  the  operation  of  the 
general  rules  which  govern  contracts  of  insurance  made  by  a  mortgagee 
for  his  own  indemnity,  and  exclusively  for  the  protection  of  his  own  in- 
terest in  the  property  insured.  Where  such  insurance  has  been  effected 
by  the  mortgagee,  it  is  very  clear  that  the  mortgagor  has  no  privity  with 
the  contract,  and  can  claim  no  benefit  under  it.  In  such  case  it  is  well 
settled,  as  stated  by  the  Supreme  Court,  <'  that  where  the  mortgagee  in- 
sures solely  on  his  own  account,  it  is  but  an  insurance  of  his  debt ;  and 
if  his  debt  is  afterward  paid  or  extinguished,  the  policy  ceases  from  that 
time  to  have  any  operation ;  and  even  if  the  premises  insured  are  subse- 
quently destroyed  by  fire,  he  has  no  right  to  recover  for  the  loss,  for  ha 
sustains  no  damage  thereby  ;  neither  can  the  mortgagor  take  advantage 
of  the  policy,  for  he  has  no  interest  whatsoever  therein.  On  the  other 
hand,  if  the  premises  are  destroyed  by  fire  before  any  payment  or  ez« 
tinguishment  of  the  mortgage,  the  underwriters  are  bound  to  pay  the 
amount  of  the  debt  of  the  mortgagee,  if  it  does  not  exceed  the  insurance. 
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Bat,  then,  apon  sach  payment,  the  anderwriters  are  entitled  to  an  aa* 
RgniBent  of  the  debt  from  the  mortgagee,  and  may  recover  the  same 
Amount  from  the  mortgagor,  either  at  law  or  in  equity,  according  to  cir- 
eomatances ;  for  the  payment  of  the  insurance  by  the  underwriters  doet 
not,  in  such  case,  discharge  the  mortgagor  from  the  debt,  but  only 
changes  the  creditor.*'  Coarpmter  y.  The  P.  W.  Ins.  Oo,y  16  Peters,  501 ; 
Buurance  Go,  y.  Wbodruff'y  2  Dutcher,  541. 

But  such  was  not  the  nature  of  the  insurance  in  the  present  case.  It 
appears  that  the  appellee,  before  the  sale  to  the  appellant,  when  he  was 
absolute  owner  of  the  property,  caused  the  same  to  be  insured  by  the 
'^  Mutual  Fire  Ins.  Co.  of  Montgomery  county.''  This  insurance  was 
apon  the  property  at  the  time  of  the  sale,  and  by  the  charter  of  the  com- 
pany, §  4,  the  premium  note  given  by  the  assured  continued  to  be  a  lien 
upon  the  property.  When  he  sold  and  conveyed  the  property  to  the  ap- 
pellant, received  part  of  the  purchase-money,  and  took  a  mortgage  to  so- 
core  the  balance,  it  appears  tliat  the  insurance  upon  the  property  was 
eoatiniied,  under  the  same  policy,  in  the  same  manner  and  for  the  same 
•mount  as  before.  There  is  nothing  on  the  face  of  the  policy  to  indicate 
that  it  was  continued  as  an  insurance  only  upon  the  interest  of  the  mort- 
gagee, and  intended  merely  to  cover  the  mortgage  debt.  It  is  entirely 
consistent  with  its  terms,  to  construe  the  policy  as  intended  to  cover  to 
the  extent  of  the  sum  therein  named,  the  whole  property,  as  well  the  in- 
terest of  the  mortgagor  as  of  the  mortgagee.  If  such  was  the  intention 
and  contract  of  the  parties,  the  interest  of  the  mortgagor  would  be  pro* 
tected,  although  his  name  did  not  appear  in  the  policy ;  and  that  such 
was  the  understanding  of  all  the  parties,  is  clearly  shown  by  the  acts  and 
eonduct  of  the  parties  themselves. 

When  the  loss  by  fire  occurred,  though  a  part  of  the  mortgage  debt 
remained  unpaid,  the  insurance  company  paid  the  amount  due  under  the 
policy  to  the  appellee,  without  any  reference  to  the  amount  due  upon  the 
mortgage,  and  without  claiming  any  right  of  subrogation  with  respect  to 
the  mortgage  debt ;  and  the  appellee  expressly  promised  the  appellant, 
that  when  the  money  should  be  received  from  the  company,  he  would 
give  it  to  the  appellant,  or  allow  it  as  a  credit  upon  the  mortgage  debt. 
These  facts  are  entitled  to  great  weight  in  determining  the  true  intent 
and  meaning  of  the  contract  of  insurance.  As  was  said  by  the  Supreme 
Goart  in  Ohicago  v.  Sheldon^  «9  Wall.  54 :  '*  In  cases  where  the  language 
osed  by  the  parties  to  the  contract  is  indefinite  or  ambiguous,  and  hence 
of  doubtful  construction,  the  practical  interpretation  by  the  parties 
themselves  is  entitled  to  great,  if  not  controlling  infiuence.*'  The  same 
principle  of  construction  has  been  sanctioned  by  this  court  in  Citizfh 
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J^fv  J5wtiranc0,  Security  and  Land  Oo,  y.  DoUy  35  Md.  107,  whara 
Judge  Alybt  speaking  for  the  court  said  :  '^  Although  it  is  very  trae, 
as  contended  by  the  appellee,  that  where  an  agre^nent  is  plain,  and  free 
from  all  ambiguity,  it  will  not  be  construed  by  the  acts  and  admissions 
of  tlie  parties  with  reference  to  it,  yet  where  the  intention  is  obscure  or 
doubtful,  and  extrinsic  evidence  can  be  invoked,  no  evidence  is  more 
reliable  or  entitled  to  greater  consideration,  as  manifesting  what  their 
intention  was.  than  the  acts  and  conduct  of  the  parties  themselves.*' 

Applying  this  rule  of  interpretation  to  the  present  case,  it  seems  to  be 
very  clear,  that  the  policy  of  insurance  was  continued  upon  the  property , 
and  held  by  the  appellee  after  the  sale,  for  the  benefit  of  the  appellant 
as  well  as  himself,  and  as  a  security  to  each  to  the  extent  of  their 
respective  interests  in  the  property. 

While  it  may  be  conceded  that  this  arrangement  could  not  give  to  the 
appellant  the  right  to  sue  at  law  upon  the  policy,  for  want  of  legal 
privity  with  the  contract  of  insurance ;  yet,  under  such  circumstances, 
the  mortgagee  would  be  treated  in  a  court  of  equity  as  trustee  for  the 
mortgagor,  and  in  the  event  of  the  payment  of  the  mortgage  debt  by  the 
latter,  he  would  be  entitled  to  maintain  a  suit  in  equity,  to  recover  the 
money  received  by  the  former  under  the  policy  of  insurance.  This  has 
been  expressly  decided  by  the  Supreme  Court  of  Pennsylvania,  in  L^ 
surance  Go,  v.  Vpdegraff,  21  Penn.  St.  513,  and  that  decision  was  fol- 
lowed by  the  same  court  in  Reed  v.  Lukens,  44  id.  200,  202. 

In  those  cases  there  was  a  contract  of  sale,  no  conveyance  had  been 
made  and  mortgage  taken  by  the  vendor,  as  in  this  case ;  but  that  fact 
does  not  in  my  opinion  alter  or  affect  the  equitable  rights  of  the  parties. 
In  those  cases  it  was  held  that  the  insurance  having  been  effected  by  the 
vendor ;  not  exclusively  for  his  own  security,  but  for  the  benefit  of  the 
purchaser  also  ;  being  an  insurance  not  merely  of  his  own  interest,  cov- 
ering only  the  debt  due  him  for  the  purchase-money ;  but  being  an  in- 
surance  of  the  property  itself,  including  the  interest  of  the  vendee  there* 
in,  inured  to  the  benefit  of  the  latter.  And  the  whole  purchase-money 
being  paid,  it  was  held  that  the  vendor  received  the  money  from  the  in- 
surance company  as  trustee  for  the  purchaser,  and  was  liable  for  it  in 
equity  to  the  latter.     That  principle  applies  to  the  present  case. 

The  appellee  being  liable  in  a  court  of  equity  to  the  appellant  for  the 
money  received  by  him  from  the  insurance 'company  ;  such  liability  was 
a  sufficient  consideration  to  support  his  promise,  which  gives  to  the  ap« 
pellant  a  right  to  maintaip  this  suit ;  and  to  recover  the  money  received 
by  the  appellee  from  the  company,  subject  to  be  abated  by  any  necessary 
or  reasonable  costs  and  expenses  incurred  by  the  appellee  in  collecting 
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the  same,  and  any  premium  paid  by  the  appellee  under  the  policy  after 
the  Bale. 

For  these  reasons  I  think  the  judgment  below  is  erroneous,  and  as 
Judge  MiLLSB  concurs  in  this  opinion,  and  Judge  Stewart  is  of  the 
same  opinion,  for  reasons  assigned  by  himself,  the  judgment  will  be  re* 
versed  and  a  new  trial  ordered. 

Jxidgment  reversed^  and  new  trial  ordered. 

Altet,  J.,  delivered  a  dissenting  opinion  with  which  Gbason,  J., 
oonciunred. 


MiLLSB,  appellant,  v.  Maokbkzib. 

(48  Md.  401) 

Bankruptcy  •— effect  of  composition  upon  attachment, 

nsiolifl  attached  defendanf  8  property  on  mesne  procefls.  A  month  after  defendant 
was  duly  adjadicated  a  banknxpt  upon  the  petition  of  his  creditors;  bat  a  compo* 
rition  was  effected  nnder  the  act  of  1874.  FUlntiff  took  no  part  in  the  composition, 
bat  his  name  and  address  and  the  amount  of  his  debt  were  daly  shown  in  the  debtor^a 
statement  and  the  amount  dae  him  nnder  the  composition  was  tendered  and  refused. 
Btid^  that  the  debt  of  the  plaintiff  was  extingoished  by  the  composition,  and  the  at> 
tachment  slionld  be  qnaahed. 

IITOTION  to  quash  an  attachment     The  opinion  states  the  case. 
Jauph  P.  Merryman^  for  appellant. 
Greorge  G.  Hoapery  for  appellee. 

Bowie,  J.  On  the  4th  of  November,  1874,  the  appellant  sued  out  of 
the  Court  of  Common  Pleas,  an  attachment  as  mesne  process,  against  G.  N. 
Mackenzie,  C.  B.  Mackenzie  and  C.  T.  Mackenzie,  partners  in  trade, 
which  was  returned  by  the  sheriff,  <*  Udd  a* per  schedule,**  The  defendants 
at  January  Term,  1875,  moved  to  quash  the  attachment,  for  various  rear 
sons  assigned,  and  afterward  on  the  2l8t  of  May,  1875,  filed  a  special  plea, 
alleging  that  the  defendants  were  duly  adjudicated  bankrupts  upon  the 
5th  of  December,  1874,  upon  the  petition  of  their  creditors,  filed  tha 
25th  of  November,  1874  ;  that  after  said  adjudication  a  meeting  of  the 
creditors  of  said  defendants  was  duly  called  under  the  amendatory  act  to 
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tlie  National  Bankrupt  Act,  §  17,  approved  Jane  22,  1874 ;  that  at  said 
meeting  at  which  the  plaintiff,  although  present,  took  no  part,  and  did 
not  vote  upon  or  sign  the  resolution,  a  resolution  lor  composition  of  the 
dehts  of  said  defendants  for  25  per  cent  cash,  was  dulj  passed  and  con« 
firmed  under  the  provisions  of  said  act,  and  the  statement  required  by 
said  act  was  duly  produced,  and  therein  the  name  of  the  plaintiff,  his 
address  and  the  amount  of  debt  due  to  him  were  duly  shown  ;  that  said 
resolution  and  statement  were  duly  presented  to  the  judge  of  the 
District  Court  of  the  United  States,  for  the  Maryland  district,  and 
said  court  duly  caused  said  resolution  to  be  recorded  and  the  said  state- 
ment to  bo  filed  ;  that  the  amount  of  money  properly  due  said  pluntifP 
under  said  proceedings  for  composition  was  duly  tendered  to  him,  and  by 
him  refused,  and  all  the  other  creditors  have  accepted  said  proposition 
and  been  paid. 

It  was  agreed  by  the  counsel  for  the  plaintiff  and  defendants,  in  the 
court  below,  that  the  motion  to  quash  should  be  set  dovm  for  hearing, 
upon  a  statement  of  facts,  substantially  the  same  as  those  embodied  in 
the  plea,  and  which  we  deem  it  therefore  unnecessary  to  recite.  Where- 
upon the  court,  on  the  2 2d  of  May,  1875,  ordered  that  the  attachment 
be  quashed,  from  which  order  the  plaintiff  appealed.  On  behalf  of  the 
appellant  it  is  insisted  that  the  jurisdiction  of  the  State  court  having 
been  asserted  before  the  adjudication  in  bankruptcy,  it  cannot  be  divested 
except  in  very  dear  cases;  that  the  power  of  Congress  over  State 
process  for  the  collection  of  debts  is  implied  from  the  express  power 
conferred  on  it,  to  legislate  on  the  subject  of  bankruptcy,  which  implied 
power  should  not  be  extended  by  construction. 

The  appellees  on  the  other  hand  contend  that  the  claim  of  the  appel* 
lant  is  in  direct  confiict  with  the  main  object  of  the  Bankrupt  Laws^ 
the  just  distribution  of  the  bankrupt's  assets  among  all  his  creditors. 
*^  That  it  is  an  attempt  of  one  creditor,  by  a  suit  based  upon  an  alleged  act 
of  bankruptcy,  to  obtain  for  himself  payment  in  full  at  the  expense  of  the 
other  creditors."     ♦     ♦     ♦ 

It  is  argued  that  bankrupts  who  pay  the  amount  of  the  composition 
to  all  the  other  creditors  are  virtually  the  purchasers  of  their  respective 
interests  in  tbeir  estates,  and  if  the  appellant  can,  by  his  attachment, 
obtain  more  than  the  rate  of  composition,  so  much  the  more  are  the 
respective  interests  of  the  other  creditors  diminished. 

The  statement  of  facts  admitted,  upon  which  the  motion  to  quash 
was  submitted  and  decided  by  the  court  below,  embraces  substantiallj 
all  the  essential  conditions  of  a  composition  among  the  creditora  of  a 
bankrupty  prescribed  by  the  17th  section  of  the  act  of  Confl^reas  of  187i« 
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amendatory  of  the  act  to  establish  a  miiform  system  of  baokraptcy 
throngfaoat  the  United  States.  It  is  declared  by  the  provisions  of  the 
same  section,  that  the  composition,  accepted  by  the  resolution  of  the 
creditors,  *^  shall  be  binding  on  all  the  creditors,  whose  names  and  ad- 
dresses, and  the  amounts  of  the  debts  due  to  whom,  are  shown  in  the 
itatement  of  the  debtor,  produced  at  the  meeting,  at  which  the  resolution 
shall  have  been  passed,  but  shall  not  affect  or  prejudice  the  rights  of  any 
other  creditors."  By  another  clause  of  the  same  section  of  the  supplement 
to  the  act,  '^  the  provisions  of  any  composition  made  in  pursuance  of  the 
act  may  be  enforced  by  the  court,  on  motion  made  in  a  summary  manner, 
by  any  person  interested,  and  on  reasonable  notice ;  and  any  disobedience 
of  the  order  of  the  court,  made  on  such  motion,  shall  be  deemed  to  be  a 
contempt  of  court." 

The  8th  section  of  the  1st  article  of  the  Ccmstitution  of  the  United  States 
declares,  *'  The  Congress  shall  have  power  to  establish  uniform  laws  on 
the  subject  of  Bankruptcies  throughout  the  United  States."  Chief 
Justice  Mabshall,  in  the  case  of  Sturge9  v.  CrotonituhiM^  in  defining 
the  subject,  says  it  is  divisible  in  its  nature  into  bankrupt  and  insolvent 
laws  ;  ""  that  laws  which  merely  liberate  the  person  are  insolvent  laws, 
and  those  which  discharge  the  contract  are  bankrupt  laws."  4  Wheat. 
194. 

If  the  composition,  as  we  have  seen,  binds  the  plaintiff  as  one  of  the 
creilitors  of  the  appellees,  there  can  be  no  doubt  that  the  plaintiff's  cluim 
IS  discharged;  the  debt  is  extinguished;  otherwise  the  Bankrupt  Law 
would  be  virtually  annulled  by  the  process  of  attachment,  pending  but 
not  matured  at  the  institution  of  the  proceedings  in  bankruptcy. 

The  cases  cited  by  the  appellant  confirmed  the  conclusion  which  v^e 
should  deduce  from  general  principles.  In  the  case  In  re  Preston^  6 
Nat.  B.  Register,  an  attachment  was  laid  on  the  2(Hh  February,  1871 ;  on 
the  4th  of  March  there  was  an  order  of  sale,  to  prevent  loss  by  delay ; 
on  the  18th  of  March  the  defendant  Preston  filed  a  petition  in  bank- 
ruptcy ;  on  the  20th,  sale  was  made  and  money  deposited.  A  special 
case  was  submitted  to  the  court — the  U.  S.  District  Court  for  Washing- 
ton Territory.  To  the  question  whether  the  filing  of  the  bankru  t's 
petition  on  the  18th  of  March  dissolved  the  attachment,  >ud  rendered 
null  and  void  the  sale  and  all  proceedings  thereunder  ?  the  court  said :  '<  Tlio 
attachment  was  dissolved  from  the  date  to  which  the  assignment  in  bank« 
ruptcy  relates ;  that  is,  from  the  time  of  the  4..7mmencement  of  bank- 
ruptcy proceedings.  The  operation  of  the  assigxrent  in  reference  tc 
the  attachment  was  not  to  avoid  it,  ^ab  initio,"  but  to  arrest  all  prc- 
eeedings  under  it,  to  dissolve  it  as  of  the  date  of  the  filing  of  the  pcbitioa 
Vol.  XX.— 15 
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in  the  Supreme  Court;  to  leave  untouched  all  previously  accrued 

to  prevent  the  subsequent  accruement  of  rights  under  the  attachment.^' 

The  case  of  Johnson  v.  Bishop,  8  Nat.  Bankruptcy  Register,  dSS,  aa 
condensed  in  the  syllabus,  decides,  where  pi:operty  has  been  attached  bj 
an  officer  of  a  State  court  on  metns  process,  within  four  months  prioi 
to  the  conunencement  of  proceedings  in  bankrupt<^,  the  attachment  it 
dissolved  by  the  Bankrupt  Law ;  but  the  assignee  in  bankruptcy  must 
apply  to  the  State  court  to  have  the  officer  directed  to  turn  over  the  prop- 
erty, and  not  to  the  Federal  court.  "  This  rule  has  been  established  to 
avoid  conflict  of  jurisdiction,  and  through  the  comity  of  courts  exercising 
jurisdiction  in  the  same  territory,  over  the  same  subjects,  and  often  the 
same  classes  of  litigants,  and  drawing  their  existence  from  different 
sources,  and  which  are  to  one  another  as  foreign  tribunals.''  Corner  v. 
MaUory^  decided  by  this  court,  31  Md.  471,  recognizes  the  same 
general  firinciples. 

There  is  not  in  this  case  any  assignee  to  represent  the  debtor  in  the 
attachment  suit,  or  to  claim  the  property  attached,  or  its  proceeds  by 
virtue  of  the  assignment  But  the  same  reason  which  compels  the  State 
courts  to  recognize  the  authority  of  the  courts  in  bankruptcy,  in  cases 
of  assignment,  that  is,  the  exclusive  jurisdiction  of  those  oourts  in 
matters  of  bankruptcy — must  compel  the  State  tribunals  to  respect  the 
composition  of  creditors  adopted  under  the  sanction  of  the  courts  oi 
bankruptcy,  in  conformity  with  the  provisions  of  the  Bankrupt  Law 
The  debt  of  the  attaching  creditor  is  extinguished  by  the  composition 
and  the  attachment  of  course  falls  to  the  ground. 

JudgmmU  q/jsnmnd. 
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Attaekmmt  —  waU  of  attached  property — bankruptof  ofdef^Mkmi, 

pHHMttl  iwipefiy  was  attached,  receipted  for,  restored  to  the  defendant  and  lold  by 
htan  to  an  innocent  purchaser.  The  defendant  became  bankrapt  more  than  fonr 
months  afterward,  bat  before  judgment  EM,  that  the  attachment  was  not  dissclTed 
and  that  the  plalntSif  might  have  a  special  judgment  in  rem  and  levy  his  ezecation  on 
the  money  collected  of  the  receiptor. 

A  CnON  of  attachment  by  Caleb  Batchelder  against  Jacob  Putnam. 

After  the  attachment  of  the  property  the  defendant  was  declared  a 
bankrupt,  and  his  counsel  withdrew  his  appearance  on  that  ground.  The 
plaintiff  moved  for  judgment  tn  rem.  Property  of  the  defendant  was 
attached  more  than  four  months  before  the  commencement  of  proceed- 
ings in  bankruptcy.  Tripp  receipted  for  the  property  and  allowed  it  to 
go  iDto  the  possession  of  the  defendant,  who  afterward  sold  it.  Upon 
this  state  of  facts  Tripp  contended  that  the  attachment  was  dissolved  and 
the  lien  lost,  and  that  judgment  ooidd  not  be  rendered  tn  rem.  The  pre- 
siding judge  ruled  that  the  plaintiff  was  entitled  to  judgment  in  rem,  but 
reserved  the  question  for  the  determination  of  the  whole  court 

A.  W,  Sawyer  and  O.  Hi  BumSy  for  plaintiff,  cited,  upon  the  point 
that  the  attachment,  though  dissolved  as  between  the  officer  and  the  pur- 
chaser, remains  good  as  to  the  receiptor,  Poole  v.  Symonds,  1  N.  H. 
289;   Odiome  v.  Cb%,  2  id.  66;  Sinclair  v.    T^hox,  id.  185;    WkA 


116  NEW  HAMPSHIRE, 

Batchelder  v.  Putnam. 

Myv.  FanfftU,  10  id.  9;  Young  y.  Walker,  12  id.  502;  Oarpenigr 
▼.  Oummings,  40  id.  158 ;  Gross  v.  Brown,  41  id.  288 :  WaiU  t. 
7^mp«(m,  43  id.  161;  TVeadweil  v.  jBhMi^n,  id.  290;  Sanderson  v. 
Edwards,  16  Pick.  144;  j^W^e  v.  ff^mon,  14  Mass.  190;  Denn^ 
V.  WiUard,  11  Pick.  519;  Fettyplace  v.  Dutch,  13  id.  388;  IFA»>;|p^ 
V.  7%ay6r,  16  id.  25  ;  Cooper  v.  Mowry,  16  Mass.  5  ;  —  aud,  upon  the 
point  that  the  lien  being  preserved,  judgment  ought  to  be  rendered 
against  the  property  attached,  Kittredge  v.  Wcarren,  14  N.  H.  509 ;  ZoUar 
V.  Janvrin,  49  id.  114;  Pecky.  Jenness,  7  How.  612;  Bowman  v. 
Harding,  56  Me.  559  ;  Leighton  v.  Kelsey,  57  id.  85 ;  Perry  v.  Somerhy^ 
id.  552 ;  Stoddard  v.  ZocZ;«,  43  Vt.  574 :  Bates  v.  Tappan,  99  Mass. 
376;  Morrison  v.  Modgett,  S  N.  H.  238;  J^rwcc  v.  PettengiU,  12  id- 
341;  Wehb  v.  ^fecZe,  18  id.  230;  Drown  v.  ^mt//i,  3  id.  299; 
Smith  V.  Brown,  14  id  67;  TWfc  v.  RoUnson^  15  id.  408;  Perley 
V.  Brown,  18  id.  404 ;  Lamprey  v.  Leavitty  20  id.  544 ;  Cooper  v. 
Newman,  45  id.  839 ;  Trc*  v.  Sturges,  12  Mete  462  ;  Parker  v.  J/ti^- 
^•flfy<?,  2  Story,  334 ;  Fettyplace  v.  i>M«cA,  13  Pick.  388 ;  Parib  v.  iSA^f- 
da9i,  36  Conn.  466 ;  Daggett  y.  Coo^,  37  id.  341 ;  Bump  on  Bank- 
ruptcy  (6th  ed.),  368. 

Stevens  ^  Parker,  for  defendant's  assignees,  cited,  ipon  the  point 
that  the  attachment  is  dissolved,  Baker  v.  Warren,  6  Gray,  527 ;  Ob/- 
well  V.  Richards,  9  id.  374 ;  Dunklee  v.  Fales,  5  N.  H.  527 ;  Whitney 
V.  FarweU,  10  id.  9 ;  Bagley  v.  White,  4  Pick.  395 ;  PiUsImry  v. 
«Smcii2,  19  Me.  439 ;  Oower  v.  Stevens,  id.  92 ;  fPtHx/mon  v.  TVaJtan, 
7  id.  178 ;  BickneU  v.  iTi//,  33  id.  298 ;  Stanley  v.  Drinkwater,  43  id. 
468;  9ra^<;rAot»6  v.  Bird.  37  id.  326;  ^e^fon  v.  Dorr,  25  id.  176; 
Denny  v.  fTiT/arc^  11  Pick.  519;  Robinson  v  Mansfield,  13  id.  139; 
Kittredge  v.  fTorren,  14  N.  H.  509 ;  .Knap  v.  Sprague,  9  Mass.  258 ; 
Sanderson  v.  Edwards,  16  Pick.  144 ;  CarringUm  v.  Smith,  8  id.  419  ; 
Carpenter  v.  Cummings,  40  N.  H.  158 ;  Bryant  v.  fFarran,  51  id.  213  ; 
C/ari&  V.  iforstf,  10  id.  236 ;  Drake  on  Att.,  §§  350,  360,  423  ;— and,  upon 
the  point  that  if  the  attachment  is  dissolved  the  lien  is  not  preserved  by 
the  receipt,  Bouv.  Law.  Diet,  '^  Lien  ;  *'  Colby  v.  Cressy,  5  N.  H.  237  ; 
Stoddard  Woolen  Manufactory  v.  Huntley,  8  id.  441 ;  Wakott  v.  Keiih^  22 
id.  196 ;  DuUm  v.  N.  E,  M.  F.  Ins.  Co.,  29  id.  153 ;  Pierce  v.  Emery^ 
32  id.  520;  Bryant  v.  Warren,  51  id.  213;  Carpenter  v.  TkrreBy  100 
Mass.  450;  Drake  on  Att.,  §§  423,  433. 

JlrsBABD,  J.  Personal  property  was  attached  upon  the  plainUlPi 
writ.    The  defendant  procured  a  receiptor,  and  the  property  w«nt  agmta 
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kito  hiB  hands.  The  officer  was  not  only  justified  in  delivering  it  to  a 
responsible  receiptor,  but  he  was  bound  to  accept  one  if  offered.  The 
defendan:  having  been  adjudged  a  bankrupt,  the  plaintiff  is  not  en- 
titled to  judgment  in  penonam.  But,  the  proceedings  in  bankruptcj 
having  been  commenced  more  than  four  iponths  after  the  attachment,  he 
is  entitled  to  judgment  in  rem  for  the  amount  of  his  claim,  unless  here  is 
an  exception  to  the  uniform  practice  in  similar  cases.  The  only  reason 
assigned  for  making  an  exception  against  this  plaintiff  is,  that  the  prop- 
erty attached,  receipted  for,  and  returned  to  the  defendiint,  has  been  sold 
by  him.  It  may  be  assumed  that  the  purchaser  took  the  property  with- 
out any  such  notice  of  the  attachment  as  to  preclude  him  from  holding  it. 
The  attachment  is,  therefore,  dissolved,  so  far  as  the  interests  of  the 
purchaser  may  be  affected  by  it  The  officer  can  no  longer  levy  on  the 
identical  property  attached  ;  but  if  the  defendant  were  not  in  bankruptcy, 
the  security  of  the  plaintiff  would  be  good  for  its  value  in  the  hands  of 
the  receiptor,  who  would  be  estopped  from  setting  up,  as  a  defense  to 
his  liability  upon  the  receipt,  a  dissolution  of  the  attachment  occasioned 
by  hb  own  neglect  to  keep  the  property  according  to  his  engagement. 
No  difficulty  would  arise,  though  the  attachment  on  the  property  were 
dissolved  as  between  the  officer  and  the  purchaser,  in  levying  on  its  value 
wher  collected  of  the  receiptor.  The  doctrine  that,  because  property 
attached  has  been  sold  by  the  debtor  and  the  attachment  dissolved,  there- 
fore the  receiptor  has  ceased  to  be  liable,  is  suggested  only  upon  the 
ground  that  this  result  is  affected  by  the  bankruptcy  of  the  defendant. 
But  how  can  that  drcndistance  affect  the  question  ? 

In  Towle  v.  Hoinnsan^  1 5  N.  H.  409,  and  in  Lamprey  v.  LeaviU^  20 
id.  544,  it  was  expressly  decided  that  the  receiptor  remains  liable  in 
such  a  case.  It  is  claimed  by  counsel  that  these  are  not  authorities  in 
the  present  case,  because  the  judgments  in  those  cases  do  not  appear  to 
have  been  in  rem  ;  but  they  must  have  been,  unless  judgments  were 
Diligently  allowed  to  be  taken  in  personam.  In  th6  case  last  cited,  it  is 
stated'  in  the  head-note  that  execution  was  "  awarded  against  the  property 
attached,"  from  which  it  appears  that  the  judgment  was  in  rem. 

If  the  property  attached  in  the  present  case  had  been  retained  in  the 
hands  of  the  officer,  the  security  of  the  plaintiff  would  be  wholly  un- 
affected by  the  bankruptcy  proceedings.  Kittredge  v.  Warren,  14  N.  IL 
509.  And  it  certainly  would  be  extraordinary  if  his  security,  being 
fully  preserved  until  the  bankruptcy  proceedings  by  the  delivery  of  the 
property  to  a  receiptor  according  to  law,  should  be  suddenly  lo*(t  the 
moment  those  proceedings  are  commenced,  though  more  than  four 
months  after  the  attachment.     We  perceive  no  difficulty  in  rendering 
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judgment  in  remj  and  levying  the  execution  issued  upon  the  monej 
which  may  he  collected  of  the  receiptor.  If  the  receipt  is  in  common 
form,  and  the  officer  lawfully  demands  the  property,  the  receiptor  mas«. 
deliver  it  to  him  free  from  intervening  rights,  or  become  liable.  If  the 
property  has  been  sold,  it  could  not  avail  the  receiptor  to  exhibit  it  o 
the  officer,  subject  to  a  title  in  a  third  person  acquired  since  the  receipt 
was  given.  It  must,  when  delivered,  be  subject  to  a  levy  in  the  same 
manner  as  when  he  received  it,  or  the  receiptor  will  not  be  exonerated. 
We  do  not  see  that  this  is  any  thing  but  the  ordinary  case  of  an  attach- 
ment lost  by  the  property,  after  it  is  receipted  for,  being  sold  or  used  up 
by  the  debtor.  It  would  appear  that  the  precise  contingency  that  the 
receipt  was  taken  to  secure  against  has  happened.  In  other  words,  the 
property  attached  has  gone  where  it  is  beyond  the  power  of  the  officer 
to  levy  upon  it.  What  could  be  the  object  of  taking  a  receipt  for  prop- 
erty attached,  unless  it  was  to  be  good  if  the  property  should  be  sold  or 
used  up  before  judgment  ?  Whether  in  the  mean  time  the  defendant  has 
or  has  not  become  a  bankrupt,  unless  the  bankruptcy  were  in  season  to 
vacate  the  attachment,  must  be  wholly  immaterial. 

In  Ccarpenter  v.  Terrell^  100  Mass.  450,  where  an  attachment  was  dis- 
solved by  the  giving  of  a  bond  to  pay  the  judgment  which  should  be 
recovered,  it  was  held,  that  the  plaintiffs  were  not  entitled  to  have  a 
special  judgment  entered  to  enable  them  to  avail  themselves  of  the  bond« 
But  that  decision  was  based  on  the  peculiar  terms  of  the  bond,  and  it 
may  be  inferred  from  the  opinion  of  the  court  that  a  contrary  result 
would  have  been  reached  if  the  property  attached  had  gone  into  the 
hands  of  a  receiptor.  Undoubtedly  this  would  have  been  so,  because  it 
was  expressly  held,  in  an  earlier  decision  of  the  same  court,  which  has 
never  been  overruled  or  questioned,  in  an  action  in  favor  of  a  deputy- 
sheriff  against  a  receiptor  of  property  attached,  that  when  necessary  a 
plaintiff  in  such  a  case  may  have  a  special  judgment  and  execution  to 
enable  htm  to  avail  himself  of  his  attachment.  Ives  v.  Stwyis,  12  Metc^ 
462. 

Wc  are  of  the  opinion  that  in  this  State,  where  a  creditor  of  a  bank- 
rupt has  acquired  a  vested  right  in  his  security  by  the  lapse  of  time 
after  an  attachment,  he  is  entitled  to  a  special  judgment  against  the 
property,  or  the  avails  of  it,  or  its  substitute  or  equivalent,  whether  the 
identical  property  remains  in  the  hands  of  the  officer,  or  it  has  been  sold 
by  consent,  under  section  19,  chapter  205,  Greneral  Statutes ;  or  upon  the 
cer'.'.lcate  of  examiners,  u:  der  section  22  ;  or  restored  to  the  debtor  upon 
his  ^'tving  bond,  under  section  25 ;  or  taken  from  the  officer  by  a  writ  oi 
replevin,  under  section  26 ;  or  given  up  upon  a  bond  in  review,  undei 
the  48th  rule  of  court.     See  Zo7.er  v.  Janvrtn,  49  N.  H.  114. 
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The  plaintifE  must,  therefore,  be  permitted  to  take  judgment  m  rem 
for  mcb  sum  as  be  might  lawfully  recover  against  the  defendant,  if  there 
were  no  bankruptcy  proceedings. 

Cau  dtieharguL 


Hoit  y.  Thb  Stbattoit  Mills. 

(M  N.  H.  109.) 

Sale  of  ttanding  timber  —  license  to  enter  and  rsmow. 

The  owner  of  land  oonveyed  the  timber  standing  and  lying  thereon,  with  Uoenae  to  the 
grantee  to  enter  and  remove  the  same.  Held^  that  the  grantee  might  enter  within  a 
reasonable  time,  but  that  if  he  did  so  afterward  he  was  liable  in  trespass  quart 
dausttm  for  the  entry,  but  not  for  the  value  of  the  trees. 

A  CTION  of  trespass  quare  elausum  and  de  bonis. 

Plea,  the  general  issue,  and  brief  statement  of  license.  In  1868,  one 
Rebecca  Very,  who  then  owned  the  land,  conveyed  the  timber  standing, 
lying,  and  being  thereon,  to  one  Eingsley,  by  deed  (duly  executed, 
acknowledged,  and  recorded),  containing  an  agreement  that  Very  would 
deliver  the  timber  at  a  certain  place  not  on  the  land,  on  or  before  April 
1  1866,  and  that,  if  Very  failed  so  to  deliver  it,  the  grantee,  his  heirs 
and  assigns,  might  enter  the  premises  and  take  the  timber.  Very 
received  payment  for  the  timber,  but  did  not  deliver  it.  In  1866,  Kings* 
ley  conveyed  the  timber  to  Hardy,  and  in  1868,  Hardy  conveyed  it  to 
the  defendants.  In  1870,  Very  conveyed  the  land  to  the  plaintiff.  In 
1871,  the  defendants  cut  some  of  the  timber  and  carried  it  away. 

The  jury  disagreed,  and  questions  were  reserved. 

Cuihing  and  AJhee^  for  plaintiff. 

Wheeler  S^  FauUcner,  for  defendants. 

Doe,  J.  Very,  the  former  owner  of  the  land,  having  failed  to  deliver 
the  timber  April  1,  1866  (the  time  agreed  upon),  Kingsley,  his  heirs  and 
assigns,  had  a  reasonable  time  after  that  date  in  which  to  take  it.  This 
reasonable  time  is  given,  not  by  the  express  terms  of  the  deed,  but  by 
construction — ^that  is,  by  an  inference  of  the  intention  and  understand* 
Ing  of  the  parties.  It  would  be  unreasonable  to  infer  that  the  parties 
understood  that  Elingsley,  his  heirs  and  assigns,  would  have  a  right  to 
leave  the  timber  incumbering  the  land  forever,  or  to  enter  and  remove 
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it  wheneyer  they  pleased  at  any  time  or  times  in  the  distant  future. 
The  reasonable  inference  is,  that  the  parties  understood  and  agreed  that 
the  timber  not  delivered  by  Very  on  or  before  the  1st  day  of  April, 
18G6,  might  rightfully  remain  on  the  land  a  reasonable  time  after  that 
date,  and  that  Kingsley,  his  heirs  and  assigns,  might  rightfully  enter 
within  that  reasonable  time  to  remove  it  The  length  of  the  reasonable 
time  is  a  question  of  fact  for  the  jury.  If  the  defendants  entered  after 
the  expiration  of  the  reasonable  time,  they  are  liable  for  the  entry. 

Are  the  defendants  liable  for  the  value  of  timber  removed  by  them 
after  the  expiration  of  the  reasonable  time,  as  well  as  for  the  entry  ? 
This  question  is  not  answered  by  the  express  terms  of  the  deed,  but,  like 
the  question  whether  Kingsley,  his  heirs  and  assigns,  had  a  reaJsouable 
time  after  April  1,  1866,  for  removing  the  timber,  it  must  be  answered 
by  a  fair  and  reasonable  construction.  ^  The  defendants  are  not  liable 
for  the  timber  removed  by  them  after  the  reasonable  time,  if  it  was  their 
pro()erty ;  they  are  liable  for  it  if  it  belonged  to  the  plaintiff.  Would 
timber,  removed  by  the  defendants  after  the  expiration  of  the  reasonable 
time — after  their  right  to  enter  had  ceased — be  theirs,  or  the  plaintiff's  ? 
Did  the  deed  from  Very  to  Kingsley  convey  the  timber  absolutely,  or 
upon  condition  that  it  be  removed  before  the  expiration  of  the  reasonable 
time?  The  deed,  in  terms,  says  nothing  about  a  reasonable  time,  and 
nothing  about  a  condition  of  removal  within  a  reasonable  time.  But  the 
deed  means  that  Kingsley,  his  heirs  and  assigns,  could  rightfully  keep 
the  timber  on  the  land  no  longer  than  a  reasonable  time  after  Apr!)  1« 
1866,  and  could  rightfully  enter  to  remove  it  only  within  such  reasonable 
time.  And,  this  being  the  meaning  and  legal  construction  of  the  deed, 
the  case  is  as  if  a  stipulation  for  the  removal  of  the  timber  within  such 
reasonable  time  had  been  inserted  in  the  deed.  Suppose  the  deed  had 
contained  this  additional  provision :  "  Said  Kingsley,  his  heirs  and  as- 
signs, are  to  have  a  reasonable  time  after  April  1,  1866,  to  take  the 
timber  off  in.''  If  the  defendants  cut  the  timber  within,  and  removed 
it  after,  the  reasonable  time,  they  would  not  be  liable  for  its  value. 
Plumer  v.  Prescott,  43  N.  H.  277.  An  unconditional  conveyance  of 
growing  trees  without  the  land,  instantaneously  severs  them  from  the 
land,  in  contemplation  of  law,  and  transforms  them  into  personal  prop* 
erty.     Kingsley  v.  Bolbrook,  45  N.  H.  313. 

If  the  deed  from  Very  to  Kingsley  conveyed  the  trees,  they  became 
the  personal  property  of  the  grantee,  rightfully  on  the  grantor's  land 
nntil  the  expiration  of  the  reasonable  time,  and  wrongfully  there  after 
that  time.  The  value  of  the  grantee's  property  would  not  be  a  part  of 
Ihe  damage  done  by  him  in  wrongfully  cnterinjc  to  remove  it  after  that 
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time ;  but  the  injnrj  done  to  the  land-owner  by  the  timber-owner's  f aalt 
in  allowing  his  property  to  wrongfully  remain  on  the  land,  would  be  a 
damage  for  which  the  land-owner  could  maintain  an  action.  Dame  v. 
2>aiiM,  38  N.  H.  429,  432,  433;  HarrU  y.  GiUingham,  6  id.  9,  U  ; 
Domat  Ciyil  Law,  B.  2,  T.  9.  S.  1,  §  8.  The  deed  does  not  contaic 
an  express  stipulation  either  that  the  grantee  may  or  that  he  shall 
remove  the  trees  within  the  reasonable  time;  but  his  obligation  to 
remove  them  within  that  time  is  as  plainly  shown  by  his  making  the 
parchase  and  accepting  the  deed,  as  the  grantor's  obligation  to  allow  the 
reasonable  time  by  his  making  the  sale  and  executing  the  deed.  In  the 
absence  of  a  literal  agreement,  the  mutual  understanding  of  the  parties 
en  both  points  is  necessarily  implied  from  the  fact  of  the  sale. 

If  the  deed  conveyed  the  trees  on  condition  that  they  be  removed  with- 
in the  reasonable  time,  or  conveyed  such  trees  only  as  should  be  removed 
within  that  time,  then  the  trees  not  removed  within  that  time  did  not 
pass  by  the  deed,  but  remained  the  property  of  the  land-owner,  and 
their  value  would  be  a  part  of  the  amount  of  damage  done  to  the  plain- 
tiff by  the  defendants'  entering  and  removing  them. 

The  deed  purported  to  convey  the  timber  trees  "  standing,  lyiiig,  and 
being  "  on  Uie  land,  with  an  express  agreement  that  the  grantor  would 
deliver  them  off  the  land  on  or  before  April  I,  1866,  and  with  an  im- 
plied agreement  that  the  grantee  might  and  should  remove,  within  a 
reasonable  time  after  that  date,  such  as  the  grantor  did  not  deliver 
according  to  his  promise.  If  any  of  the  trees  were  ^Mying  "  on  the  land 
when  the  deed  was  delivered,  they  passed  by  the  deed  when  the  deed 
w^as  delivered,  as  any  other  personal  chattels  would  pass.  Did  the  trees 
then  "  standing  "  pass  at  the  same  time  ?  The  deed  does  not  expressly 
make  any  distinction  between  those  ^'  lying"  and  those  '*•  standing.'*  In 
terms,  it  conveys  those  *'  standing  "  and  those  '*  lying  "  equally  without 
condition.  Does  a  fair  construction  of  the  deed  make  a  distinction  be- 
tween them?  If  there  is  an  implied  condition  applicable  to  those 
''  standing,"  and  not  applicable  to  those  ^'  lying,"  it  is.  not  that  the  former 
shall  be  removed  from  the  land  within  the  reasonable  time,  but  merely 
that  they  shall  be  cut  down  within  that  time  {Plumer  v.  Prescott)  ; 
and  as  the  deed,  construed  to  be*  absolute,  and  unconditional  (as  it  is  if 
taken  literally),  would  be  a  constructive  severance  of  the  *^  standing " 
trees,  and  a  transformation  of  them  into  personal  property  (Kingsley  v. 
JBoQtroolc)^  what  reason  is  there  to  infer,  in  the  absence  of  an  express 
gtipulation  on  the  subject,  that  the  parties  intended  the  <'  standing  "  trees 
should  not  pass  by  the  deed  unless  they  were  cut  within  the  reasonable 
time  ?  Since  a  conveyance  of  standing  trees  operates  as  a  conveyance 
Vol.  XX.— 16 
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of  real  estate  and  a  severance  of  it,  or  as  a  severance  and  a  conveyance 
of  persona]  property  ;  and  since  the  parties  did  not  agree  that  the  trees 
^  lying  "  on  the  land  when  the  deed  was  made,  and  those  cut  within  the 
reasonable  time,  should  remain  the  property  of  the  grantor  unless  tbey 
were  removed  within  the  reasonable  time,  what  rule  of  construction  is 
there  upon  which  it  can  be  held  that  the  parties  intended  that  those 
^  standing  "  when  the  deed  was  made,  should  remain  the  property  of  the 
grantor  unless  they  were  cut  within  the  reasonable  time  ?  When  the 
removal  of  personal  chattels  from  the  vendor's  premises  within  a  reason- 
able time  is  not  necessary  to  the  passing  of  the  title  of  the  chattels  to  the 
vendee ;  when  standing  trees  are  more  easily  changed  from  real  to  per- 
sonal pro()erty  by  a  paper  instrument  than  by  an  iron  one ;  and  when 
the  mere  cutting  down  such  trees  is  not  a  liberation  of  the  land  from 
their  incumbrance,  how  can  this  deed  (unconditional  in  its  terms,  as 
to  vesting  in  the  grantee  the  ownership  of  the  trees  '^  standing,  lying,  and 
being  "  on  the  land)  be  construed  to  retain  in  the  grantor  the  ownership 
of  the  ^'  standing "  trees  not  cut  within  the  reasonable  time  ?  Why 
should  ^'  standing  "  trees  be  exempted  from  the  operation  of  the  general 
rules  of  law. 

Pease  4*  cmo,  v.  G%b$on^  6  Greenl.  81,  was  trespass  quare  clausum.  Dec. 
7, 1819,  one  O.,  who  then  owned  the  land,  agreed,  in  writing  under  seal,  to 
let  H.  "  have  all  the  pine  trees  fit  for  mill  logs  on  "  a  certain  lot  of  laud, 
said  H.  "  to  have  two  years  from*  date  to  take  off  said  timber."  After 
the  lapse  of  two  years,  H.  assigned  his  right  to  W.,  '^  under  whom  the 
defendant  justified  as  his  servant,"  upon  the  pleas  of  the  general  issue 
and  license.  At  the  trial,  the  judge  ruled  there  was  no  defense ;  and 
the  ruling  was  sustained  on  the  ground  that  under  the  general  issue  the 
defendant  offered  no  proof  of  title  to  the  Icctis  in  quo,  and  under  the  plea 
of  license,  the  only  license  proved  was  one  that  had  expired  by  its  own 
limitation  on  Dec.  7,  1821,  several  years  before  the  entry  complained  of. 
The  defendant  did  not  claim  that,  if  he  was  liable  for  the  entry,  he  was 
not  liable  for  the  value  of  the  trees  which  he  carried  away.  The  ques- 
tion of  the  measure  of  damages  was  not  raised.  If  the  plaintiffs  owned 
and  had  possession  of  the  land,  and  the  original  license  had  expired,  and 
no  new  one  was  given,  the  decision  that,  in  trespass  qtiare  clausumy  upon 
the  pleas  of  the  general  issue  and  license,  the  plaintiffs  were  entitled  tc 
a  verdict,  was  evidently  correct.  But  such  a  decision  is  no  authority  on 
the  question  whether  the  value  of  the  trees  should  be  included  in  the 
damages.  The  court,  Mellen,  C.  J.,  and  Pabrts,  J.  (Weston,  J., 
being  absent),  added  the  following  observations :  "  But  if  we  were  at 
liberty  to  consider  a  sale  of  the  timber  as  proof  of  the  license  pleaded, 
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BtQl  our  opinion  would  be  that  it  was  only  a  conditional  sale  —  that  is,  a 
smie  of  the  timber  that  H.  or  his  assignee  should  cut  and  carry  away 
within  the  two  years  mentioned  in  the  license.  To  admit  the  construc- 
tion given  by  the  defendaut's  counsel,  and  consider  such  a  permission  as 
a  sale  of  trees,  to  be  cut  and  carried  away  at  the  good  pleasure  of  the 
purchaser,  and  without  any  reference  to  the  limitation,  in  point  of  time, 
specified  in  the  permit,  would  be  highly  injurious  in  its  consequences. 
It  would  deprive  the  owner  of  the  land  of  the  privilege  of  cultivating  it 
and  rendering  it  productive,  thus  occasioning  public  inconvenience  and 
injury,  and  in  fact  it  would  amount  to  an  indefinite  permission.  The 
purchaser,  on  this  principle,  might,  by  gradually  cutting  the  trees  and 
clearing  them  away,  make  room  for  a  succeeding  growth  ;  and  before  he 
would  have  removed  the  trees  standing  on  the  land  at  the  time  of  receiv* 
ing  such  a  license  or  sale,  others  would  grow  to  a  sufficient  size  to  be 
useful  and  valuable,  and  thus  the  owner  of  the  land  would  be  completely 
deprived  of  all  use  of  it.  Principles  leading  to  such  consequences  as  we 
luive  mentioned  cannot  receive  the  sanction  of  this  court.*' 

If  the  time  for  removing  trees  or  other  things  from  the  vendor's  land 
18  expressly  fixed  in  the  contract  of  sale,  the  purchaser  is  a  trespasser  in 
altering  after  that  time  to  remove  them.  If  no  time  is  expressly  fixed, 
a  reasonable  time  is  ordinarily  to  be  taken,  by  implication  and  construo- 
tiou,  as  the  time  intended  by  the  parties  ;  and  the  purchaser  is  a  tres- 
passer in  entering  after  the  reasonable  time.  In  either  case,  being  a 
trespasser,  he  is  liable  for  the  damage  done  to  the  land-owner  by  his 
trespass.  But  whether  he  is  liable  to  the  land-owner  for  the  value  of 
what  he  carries  away  as  well  as  for  his  wrongful  entry,  depends  upon 
the  question  whether  what  he  carries  away  is  his  property  or  the  prop- 
erty of  the  land-owner.  The  reason  given,  in  Pease  Sf  ano,  v.  Gibson,  for 
holding  that  the  trees  were  the  property  of  the  land-owner,  was  the  in- 
convenience and  injury  which  the  land-owner  would  suffer  from  the  pur- 
diaser's  keeping  his  trees  on  the  land  as  long  as  he  pleased.  Was  that  a 
•nfficient  reason  ? 

The  defendant  (in  interest)  in  that  case  claimed  that  the  sale  of  the 
trees  was  absolute,  and  that  a  new  license  to  enter  had  been  given  after 
the  expiration  of  the  two  years.  The  court  held  (on  some  ground  not 
very  distinctly  reported)  that  there  was  no  evidence  of  a  second  license. 
The  defendant  did  not  contend  that  he  had  a  right  to  keep  his  trees  on 
the  plaintifiTs  land  as  long  as  he  pleased,  or  to  keep  them  there  at  all 
without  the  plaintiff's  consent.  But  the  court  seem  to  have  inadvert- 
ently taken  it  for  granted  that  the  defendant  could  not  own  the  treca 
after  the  time  fixed  for  their  removal,  unless  he  had  a  right  to  keep  them 
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on  the  land  as  long  as  he  pleased  ;  that  the  trees  could  not  be  the  pro|H 
erty  of  the  defendant,  because,  if  they  were  not  the  property  of  the  pl&in- 
tifb,  they  were  wrongfully  on  their  land ;  and  that  the  defendant's  claim 
involved  the  absurdity  of  a  land-owner's  selling  trees  with  an  agreement 
that  they  might  remain  on  his  land  forever  without  his  consent.  The 
question,  whether  certain  property  on  the  plaintiff's  land  belongs  to  the 
plaintiff  or  the  defendant,  is  not  to  be  confounded  with  the  question 
whether,  if  it  belongs  to  the  defendant,  it  is  wrongfully  on  the  plaintiff's 
land.  The  title  of  property  does  not  necessarily  depend  in  all  cases  on 
its  locality,  or  on  its  being  rightfully  or  wrongfully  where  it  is. 

When  A  agrees  to  sell  property  that  is  on  his  land  (in  his  shop,  store, 
house,  or  barn,  or  out-doorsX  and  B  agrees  to  buy  it ;  and  enough  is 
done  to  pass  the  title,  except  coming  to  a  mutual  understanding  that  the 
title  passes  ;  and  the  only  doubt  as  to  the  existence  of  such  an  under- 
standing arises  from  a  stipulation  that  B  shall  remove  the  property 
within  a  certain  or  a  reasonable  time,  this  stipulation  is  not  necessarily, 
in  all  cases,  a  condition  attached  to  the  passing  of  the  title.  In  some 
cases  of  parol  contract  for  the  sale  of  personal  property,  with  a  stipula- 
tion as  to  time  of  removal,  it  might  be  a  question  of  fact  for  the  jury 
whether  the  parties  understood  that  the  title  should  not  pass,  or  should 
revert,  unless  the  property  was  removed  within  the  time  agreed  upon. 
There  might  be  circumstances  tending  to  show  such  an  understanding  ; 
both  parties  might  testify  what  their  understanding  was  on  that  point 
when  the  bargain  was  made.  And  in  a  written  contract,  construed  by 
the  court,  containing  no  express  stipulation  that  the  passing  of  the  titlj 
should  depend  upon  the  removal  of  the  property  within  the  time  fixed, 
a  condition  to  that  effect  might  be  inferred  from  various  provisions  indi- 
rectly showing  the  intent  of  the  parties.  But  there  is  no  absolute  rule 
of  law  requiring  such  a  condition  to  be  inferred  in  all  cases  from  a  stipu- 
lation (express  or  implied)  about  the  time  of  removal.  When  the  prop- 
erty is  where  the  vendee  has  no  right  to  keep  it,  there  is  generally  a 
stipulation  (express  or  implied)  that  he  shall  remove  it  within  a  certain 
time  or  a  reasonable  time ;  but  it  does  not  necessarily  follow  as  a  matter 
of  law  (and,  as  a  matter  of  fact,  the  parties  do  not  generally  understand), 
thai  the  title  is  affected  and  the  sale  defeated  by  the  non-performance  of 
that  stipulation.  Such  a  stipulation  may  be  independent  of  the  title; 
and  it  may  be  a  condition  annexed  to  it.  Whether  it  is  the  former  or 
the  latter,  is  a  question  to  be  settled  by  a  fair  construction  of  the  whole 
instrument.  When  (as  in  the  present  case)  the  terms  of  grant  in  a  deed 
literally  signify  an  absolute  conveyance  of  ^'  standing  "  trees,  and  there 
is  no  conditional  or  explanatory  provision  other  than  a  stipulation  (ex 
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press  or  implied)  for  removal  within  a  certain  or  a  reasonable  tune,  does 
a  fair  constmction  of  the  whole  make  that  stipulation  a  condition  that 
defeats  the  grantee's  title  to  ^  standing  "  trees,  while  it  is  an  indep^Mid- 
eat  provision  that  does  not  affect  the  title  of  trees  ^*ljmg"  on  tie 
ground? 

No  distinction  was  made,  in  Pease  Sf  cmo,  y.  Oibs<m*  and  no  principle  was 
there  laid  down  on  which  a  distinction  can  be  made,  between  trees  and 
othei  personal  property,  or  between  trees  *^  lying,"  and  trees  "standing.*' 
And  as  a  conveyance  of  standing  trees  is,  in  law,  a  severance,  and  a  con- 
version of  them  into  personal  property  at  the  time  of  the  delivery  of  the 
deed  (Kingsley  v.  Holbrook)  ;  and  as  a  stipulation  (express  or  implied) 
fixing  the  time  of  removal  is  not,  of  itself,  -9k  modification  of  the  literal 
terms  of  an  absolute  grant  of  standing  trees  afterward  cut  within  the 
time  of  removal ;  and  a  mere  non-compliance  with  such  a  stipulation 
does  not  defeat  the  title  to  such  trees  (Plumer  v.  Prescott),  it  is  impos- 
sible to  construe  such  a  stipulation  as  a  modification  of  the  literal  terms 
of  an  absolute  grant  of  standing  trees  afterward  cut  after  the  time  of 
removal.  If  such  a  stipulation  is  not  a  condition  that  the  title  Ib  not  to 
pass  onlees  the  trees  are  removed  within  the  stipulated  time,  it  cannot 
be  a  condition  that  the  title  is  not  to  pass  unless  they  are  cut  within  that 
time.  If  an  agreement  as  to  time  of  removal  does  not  make  the  title  de- 
pend upon  removal,  it  does  not  make  the  title  depend  .upon  cutting. 

The  injury  which  the  land-owner  suffers  from  the  trees  not  being  re- 
moved within  the  time  fixed,  if  it  is  the  reason  of  a  rule  of  construction, 
would  apply  to  trees  cut  during  that  time,  and  to  trees  lying  on  the 
ground  when  the  deed  was  delivered,  as  well  as  to  trees  cut  after  the 
expiration  of  the  time  fixed.  It  might  also  apply  to  buildings  and  other 
chattels  of  great  weight,  bulk,  number,  or  quantity ;  and,  under  some 
circumstances,  to  a  single  animal,  or  some  small  article,  combustible,  ex- 
plosive, or  otherwise  dangerous,  noxious,  injurious,  or  troublesome.  In- 
jury may  result  to  any  person  from  the  wrongful  occupation  of  any  part 
of  his  premises  by  any  property  of  another.  The  injuries  that  may  be 
thus  caused  are  infinite  in  variety,  and  of  an  infinite  number  of  degrees 
in  amount.  The  most  trifling  one  of  them  is  not  suflicient  in  law  to 
turn  a  written  agreement  about  the  time  of  removal  into  a  condition  de- 
feating the  title ;  and  no  method  has  been  liscovered  of  dividing  them 
into  two  classes,  one  of  which  can  furnish  the  legal  construction  of  a 
deed,  while  the  other  cannot.  When  each  of  two  deeds  contains  the 
lltoral  terms  of  an  absolute  grant  of  property  on  the  grantor's  land,  and 
a  stipulation  (express  or  implied)  as  to  the  time  of  removal,  the  court 
eannot  hold  the  stipulation  to  be  a  condition  affecting  the  title  and  de* 
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feating  the  grant  in  one  case,  on  the  sole  ground  that  the  conrt  iniar 
that,  as  a  matter  of  fact,  non-removal  would  be  injurious  in  a  high  de- 
gree to  the  grantor,  and  hold  the  grant  in  the  other  deed  to  be  absolute 
on  the  sole  ground  that  the  court  infer  that,  as  a  matter  of  fact,  noii- 
remova]  would  inflict  only  a  slight  injury.  If  a  deed  contains  the  literal 
terms  of  an  absolute  grant  of  a  forest  and  an  axe  on  the  grantor's  land, 
and  a  stipulation  (express  or  implied)  that  the  property  is  to  be  removed 
by  the  grantee  in  a  reasonable  time,  and  none  of  it  is  removed  in  that 
time,  the  court  cannot  hold  that,  as  matter  of  law,  the  forest  belongs  to 
the  grantor  and  the  axe  to  the  grantee. 

In  Pease  4*  oino,  v.  Gihson^  the  court  suggest  that  one  injurious  conse- 
quence of  holding  the  trees  (not  removed  within  the  time  ^Tiod)  to  be 
the  property  of  the  grantee,  would  be  that  the  grantee  could  take  *'  a 
succeeding  growth."  But  if  the  question  of  succeeding  growth  had 
arisen,  the  plaintiff  would  probably  have  claimed  that  the  conveyance 
was  of  such  pine  trees  only  as  were  "^  fit  for  mill  logs  "  at  the  time  of 
the  conveyance,  and  not  of  such  as  might,  by  subsequent  growth,  become 
fit  during  the  two  years,  the  stipulated  time  of  removal.  The  defendant 
certainly  could  not  have  claimed  that  the  conveyance  was  of  such  as 
should  ever  become  fit  after  that  time. 

Growing  trees,  like  a  herd  of  cattle  or  a  horse,  not  only  occupy  and 
tiicumber  the  land  ;  they  take  "'  from  it  the  means  of  growth  and  sup* 
port."  Plumer  v.  PrescoU,  43  N.  H.  277,  278.  For  the  wrongful  ab- 
straction of  nutriment  from  the  plaintifTs  land,  by  members  of  the 
vegetable  or  animal  kingdoms  belonging  to  the  defendant,  as  well  as  for 
the  wrongful  occupation  of  the  land,  the  defendant  would  be  liable  in 
some  form  of  action.  The  wrongful  conversion  of  the  plaintiff's 
property  to  the  defendant's  use,  by  vegetable  or  animal  process,  is  one 
of  the  numerous  injuries  which  a  plaintiff  may  suffer  from  property 
wrongfully  on  his  premises.  But  an  injury  of  that  kind  may  be  less 
than  others  occasioned  by  wrongful  occupation  without  any  such  conver- 
sion ;  and  it  cannot  establish  a  rule  of  law  for  giving  to  the  literal  terms 
of  an  absolute  grant  a  construction  that  leaves  the  title  in  the  grantor. 

When  the  time  for  the  defendant's  keeping  his  trees  or  other  chattels 
on  the  plaintiff's  land  has  expired,  the  defendant  cannot  keep  them 
there  as  long  as  he  pleases.  He  cannot  rightfully  keep  them  there 
after  that  time.  He  can  wrongfully  leave  them  there  after  that  time, 
as  he  can  wrongfully  do,  or  wrongfully  neglect  to  do,  a  great  variety  of 
other  things.  He  is  liable,  as  for  any  tort  or  breach  of  contract,  to  the 
extent  of  the  legal  rule  of  damages,  for  injuries  caused  by  his  wrongfnl 
omission  to  remove  them  within  the  time  expressly  or  impliedly  ^«^ 
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Not  only  has  the  plaintiff  a  remedy  by  legal  process  for  the  injuries 
vhich  he  suffers  from  the  defendant's  property  being  on  liis  land  after 
the  time  of  remoYal ;  he  also  has  the  **  natural,  essential,  and  inherent " 
right  of  *^  protecting  property."  He  can,  without  legal  process,  protect 
kiE  property  against  the  wrongful  presence  and  injurious  action  and 
effect  of  the  defendant's  property.  And  this  right  is  the  right  to  do 
whatever,  under  the  curcumBtanoes  of  each  case,  apparently  is  I'easonably 
necessary  to  be  done  in  defense.  Aldrieh  v.  Wright,  53  N.  H.  398.  In 
that  case,  some  authorities  are  cited  showing  that  it  may  be  reasonably 
necessary,  in  the  defense  of  one's  own  property,  to  destroy  the  property 
of  another.  If  in  defense  it  is  reasonably  necessary  for  A  to  remove  B's 
property  from  A's  land,  he  may  remove  it  If  it  is  reasonably  necessary 
for  him  to  destroy  it,  he  may  destroy  it.  If  it  is  reasonably  necessary 
for  him  to  sell  it,  he  may  sell  it  If  it  is  reasonably  necessary  for  him, 
in  defense,  to  do  any  thing  after  reasonable  notice.  If  it  is  reasonably 
necessary  for  him  to  have  a  lien  on  the  offending  property  or  its  proceeds 
for  the  expenses  of  the  exercise  of  his  natural  right  of  defense,  he  has  a 
hen.  When  B  is  liable  for  the  damage  caused  to  A  by  his  property 
wrongfully  remaining  on  A's  land,  he  must  also  be  liable  for  the  reason- 
able expense  to  whidi  his  fault  puts  A  in  ridding  his  land  of  the  incum- 
brance. And  if  indemnity  by  lien  is  a  part  of  the  reasonable  necessity 
of  A's  defense,  it  is  a  part  of  his  natural  right  of  defense.  His  remedy 
by  the  exercise  of  his  natural  right  of  defense  is  as  broad  as  the  reason- 
able necessity  of  the  case.  That  right  is  a  plenary  one,  whether  the 
thing  against  which  it  may  be  exercised  is  wrongfully  allowed  to  re- 
main, or  is  wrongfully  put  on  his  land,  by  B.  He  may  resist  a  wrong- 
ful  occupation  of  his  land,  as  well  as  a  wrongful  invasion  of  it  A 
WTongfol  occupation  is  a  wrongful  invasion  of  his  right  of  property. 

There  is  no  peculiar  hardship  in  this  case  that  can  be  the  foundation 
of  an  exception  to  the  general  rules  of  law,  or  make  that  a  conditional 
conveyance  of  trees  which  woidd  be  an  absolute  conveyance  of  other 
property.  The  deed  is  absolute ;  the  title  passed  to  the  grantee ;  and 
tlie  defendants  are  not  liable  for  the  value  of  their  own  property  re> 
fed  after  the  expiration  of  the  reasonable  time. 

Chue  disekary§d. 
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W008TBS  v.  Page. 

(04  N.  H.  126.) 

Attaekment  —  itfinturanee  monejf  m  hands  i^  fnnartr. 

Aa  Insuxance  company  is  liable  aa  gamiahee  or  trustee  of  the  Insnred  after  a  logn^ 
thoQgh  the  property  insared  was  exempt  from  attachment. 

FOREIGN  attachment.  The  case  was  transferred  to  this  court  bj 
agreement. 
The  question  is,  for  what  snm  the  trustee  shall  be  charged.  The 
trustee  is  indebted  to  the  defendant  in  the  sum  of  five  hundred  dollars. 
Two  hundred  of  this  five  hundred  dollars  was  for  loss  on  household 
furniture,  which  would  have  been  at  the  time  of  the  loss  by  fire  exempted 
from  attachment.  The  question  now  is,  Is  the  two  hundred  dollars 
liable  to  attachment  in  the  hands  of  said  insurance  company,  or  ia  it 
exempt  ? 

Murray y  for  plaintiff.  "The  statutory  exemptions  of  property  in 
favor  of  debtors  are  uniformly  limited  to  specific  chattels,  and  do  not 
extend  to  debts  or  pecuniary  claims  due  to  the  debtor/'  except  for  labor 
of  the  defendant  to  the  amount  of  twenty  dollars,  and  pension  and 
bounty  money.  See  Gen.  Stats.,  ch.  205,  §  2,  as  amended  by  act  of 
July  15,  1871  ;  Ed$<m  v.  Troik,  22  Vt  18;  Clark  v.  AvenMy  31  id. 
512;  Cook  v.  Holhrook,  6  Allen,  572;  KeOogg  y.  Waite,  12  id.  529; 
MaxweU  v.  McOee,  12  Gush.  137;  Manchester  v.  Bvam$^  45  N.  H.  488, 
and  cases  there  cited. 

/.  i>.   Weektf  for  principal  defendant     L  The  proviaionB  of  Gen. 

*Stat8.,  ch.  205,  §  2,  as  amended  by  the  act  of  July  15,  1871,  were 

intended  for  a  shield  and  protection  to  the  poor  man ;  faenoe  the  exenq>> 

lion  from  trustee  process  of  the  labor  of  the  defendant  to  the  amoaut 

of  twenty  dollars,  and  pension  and  bounty  money. 

II.  The  inquiry  here  seems  to  be,  whether  the  decision  of  the  court 
in  Manehuter  v.  Bttrru,^  45  N.  H.  488,  and  the  remarks  of  the  court  in 
Paul  V.  Reedy  52  id.  136,  are  pertinent  to  the  questions  submitted 
in  this  case.  Parks  v.  HadUy,  9  Vt.  320 ;  Adams  v.  NewsU^  8  id.  190  ; 
Hitchcock  V.  Egcrtofty  id.  202. 

III.  In  Brown  v.  Heathy  45  N.  H.  168,  it  was  held,  that  the  town  of 
Clarksville  was  not  chargeable,  as  trustee  of  Heath,  on  account  of  oer 
tain  bounty  which  the  town  had  offered  to  induce  volunteers  to  enlist. 
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Tluit  decision  was  foanded  upon  public  policy,  it  is  said.  So  we  deem 
it  in  accordance  with  public  policy  that  the  debtor,  after  having  pro- 
tected his  property,  which  by  our  statute  is  exempt  from  attachment 
(by  insurance),  should  receive  the  insurance  on  the  same  in  case  of  loss 
by  iire.  as  the  reverse  of  the  rule  would  but  make  the  poor  poorer. 

IV.  In  Cook  V.  Holhrook^  6  Allen,  572,  supported  by  Maxwell  v.  Mc" 
6m,  12  Cush.  137,  the  question  mainly  raised  is  as  to  the  money  being 
attachable  by  trustee  process  in  the  hands  of  a  third  person,  which  is 
not  applicable  to  this  case.  The  insurance  company  is  the  party  owing 
the  money,  which  has  not  passed  as  yet  to  any  one.  Besides,  there  is 
no  waiver  on  the  part  of  the  defendant  of  the  exemption,  and  no  change 
of  property  by  any  act  of  his.     Rice  v.  Chase,  9  N.  H.  1 80. 

V.  The  insurance  company  is  not  liable  in  a  trustee  process  as  the 
trustee  of  the  creditor  on  accotmt  of  the  contingency  of  a  demand  of 
this  nature,  which  is  only  payable  upon  the  showing  of  certain  and 
proper  proofs.  Pollard  v.  Ro$8y  5  Mass.  319 ;  Bamez  v.  Treaty  7  id. 
271 ;   Wakejield  v.  Martin,  3  id.  558. 

Foster,  J.  The  question  raised  by  this  case  is  very  simple,  and 
easily  disposed  of. 

The  statutory  exemptions  of  property  from  attachment  are  uniformly 
limited  to  8i>ecijfic  chattels.  Gren.  Stats.,  ch.  205,  §  2 ;  Laws  of  1871, 
ch.  30. 

The  only  exceptions  that  occur  to  us  are  the  exemptions  from  attach* 
ment  by  the  trustee  process  of  pension  and  bounty  money,  and  the  wages 
of  the  dnbtor  and  his  family  in  certain  cases.  Gren.  Stats.,  ch.  230,  f  { 
47,48. 

Until  the  revision  of  1867,  the  laws  did  not  specifically  exempt  bounty 
money ;  but  prior  to  that  time,  in  the  case  of  Brown  v.  Heath,  45  !N.  H. 
168,  it  was  decided  that  the  bounty  to  which  a  volunteer  was  entitled, 
while  still  in  the  hands  of  the  town,  could  not  be  attached  upon  the 
trustee  process ;  and  such  was  the  opinion  of  the  justices  of  this  court, 
furnished  the  governor  of  the  State  in  1862. 

This  exemption  was  placed  solely  on  the  ground  of  public  policy,  and 
was  prompted  by  the  exigencies  of  the  war,  which  required  the  offer  of 
bounties  as  an  encouragement  to  enlistments. 

In  a  subsequent  case  it  was  held,  that  the  exemption  was  restricted 
to  the  money  still  in  the  hands  of  the  town  from  which  the  bounty  was 
duo,  and  that  it  did  not  extend  to  the  fund  after  it  had  come  into  the 
bands  of  the  debtor ;  concerning  which  it  was  said  that  the  policy  of 
the  law  is  sustained  if  the  fund  is  protected  until  it  reaches  the  hands  c€ 
Vol.  XX.— 17 
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tho  Yolniiteer.  **  When  it  does,  it  is  pracdcallj  in  his  power  to  apply 
it  for  the  support  of  his  family  in  obtaining  a  homestead^  purchasing 
provisions  or  other  necessaries  from  time  to  time,  which  are  exempt 
from  attachment ;  or,  on  the  other  hand,  to  apply  it  directly  to  the  pay- 
ment of  his  debts,  or  to  the  purchase  of  property  liable  to  be  taken  fcr 
them."  Mone  v.  Toums,  45  N.  II.  185.  To  the  same  effect  is  Man- 
Chester  v.  BurnSn  id.  482.  The  opinion  in  the  latter  case  and  the  au- 
thorities there  collected  are  decisive  of  the  present 

When  the  debtor's  household  furniture  was  consumed,  the  property 
exempt  from  attachment  was  gone.  It  was  doubtless  a  great  misfor- 
tune, but  it  was  one  of  those  mbfortunes  for  the  relief  of  which  the 
legislature  has  made  no  provision.  It  is  the  furniture,  and  not  the  avails 
of  it  in  another  form,  which  is  protected.  When  the  property  is  con- 
^^umed,  it  is  no  longer  household  furniture  in  the  possession  of  the  dehtor, 
nor  did  it  become  household  furniture  of  the  debtor  in  the  hands  of 
the  insurance  company.  The  supposed  trustees  had  no  specific  chattels 
of  the  defendant  in  their  hands,  nor  were  they  his  debtors  for  any 
wages  due  him  or  his  family  for  personal  labor.  What  is  in  the  hands 
of  the  insurance  company  belonging  to  the  defendant  is  money,  having  no 
ear-mark  by  which  it  may  be  distinguished  from  any  other  money,  and 
not  derived  by  any  process  of  transmutation  from  the  ashes  of  the  defend* 
ant's  goods ;  and  hence  the  exemption  which  before  existed  by  statute  can- 
not follow  and  appertain  to  this  indebtedness  of  the  insurance  company. 

In  Morse  v.  Towns,  before  cited  (the  hardship  of  which  would  seem 
to  have  been  quite-  as  onerous  as  is  that  of  the  present  case),  it  appeared 
from  the  disclosure  of  the  trustee  that  Towns,  having  enlisted  and  re- 
ceived from  the  town  of  Pembroke  a  bounty  of  two  hundred  dollars, 
went  away  to  the  wars  leaving  the  money  with  his  wife  for  the  support 
of  herself  and  their  two  children.  The  wife  used  a  part  of  it,  and  of 
the  rest  put  into  the  hands  of  the  trustee  one  hundred  and  fifty  dollars, 
to  be  returned  from  time  to  time  as  needed  for  the  support  of  the  fam- 
ily ;  and  for  this  sum  the  trustee  gave  her  his  note,  payable  to  her  or 
her  order.  The  trustee  stated  that  he  took  the  money  expressly  as  the 
bounty  money  of  the  husband,  and  that  the  wife  had  no  other  means  of 
support  The  trustee  was  held  chargeable,  on  the  ground  that  the 
bounty  having  been  paid  over  to  the  volunteer  was  no  longer  dcmn/y, 
and  as  such  exempt,  but  was  simply  monetf  not  exempt 

The  cases  cited  by  the  plaintifiTs  counsel  fully  sustain  his  position. 
Most  of  them  are  reviewed  in  the  opinion  in  Manchester  v.  Asms.  And 
the  recent  cas*-  of  PcuJ  v.  i?  erf,  52  N.  H.  136,  is  in  harmony  with  the 
argument  upon  whicL  this  opinion  is  based. 
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The  agreed  case  states  that  the  insurance  company  **  is  indebted  to  the 
defeDdaot  in  the  sum  of  five  hundred  dollars." 

We  therefore  assume  that  the  proper  proofs  of  loss  and  whateyer  else 
maj  have  heen  xequired  on  the  part  of  the  insured  have  been  furnished, 
and  that  there  is  no  contingency  or  uncertainty  pertauiing  to  the  de- 
ouuid  of  the  defendant  upon  the  insurance  company. 

IVustee  ehar^eaUe* 


BOCKPORT  V.  WaLDSN. 

(64  N.  IL  167.) 
StatuU  of  limitation  — vetted  right  und». 

When  the  statute  of  limitation  has  ran  on  a  debt,  the  debtor's  right  to  the  defense  la 
vested  and  any  statute  which  afterward  annuls  or  takes  it  away  is  unoonstltationaL 


B 


ILL  in  equity  by  the  town  of  Bockport  against  Walden,  executor 
of  one  liussell.     The  opinion  states  the  case. 


Hatehy  for  defendant. 

W.  H.  Hacketty  for  plaintiff. 

Saboent,  C.  J.  This  bill  is  brought  under  the  provisions  of  chapter 
7,  Laws  of  1872,  sections  2  and  3,  which  are  as  follows  : 

2.  "  Whenever  any  one  has  a  claim  against  the  estate  of  a  deceased 
person,  which  has  not  been  prosecuted  within  the  time  limited  by  law, 
he  may  apply  to  the  Supreme  Judicial  Court  by  bill  in  equity  setting  forth 
all  the  ^ts ;  and  if  the  court  shall  be  of  the  opinion  that  justice  and 
equity  require  it,  and  that  said  claimant  is  not  chargeable  with  culpable 
neglect  in  not  bringing  his  suit  within  the  time  limited  by  law,  they  may 
give  him  judgment  for  the  amoimt  of  his  claim  against  the  estate  of  the 
deceased  person ;  but  such  judgment  shall  not  affect  any  payments  or 
compromises  made  before  the  commencement  of  such  bill  in  equity." 

8.  ^  The  provisions  of  this  act  shall  apply  to  all  claims,  whether  the 
tixne  for  prosecuting  the  same  had  or  had  not  expired  at  the  time  of  the 
passage  of  said  act." 

This  act  was  approved  July  4,  1872. 

The  following  facts  appeared  or  were  found  by  the  court :  The  plain- 
recovered  a  judgn^ent  against  the  testator  prior  to  March  20,  1 849, 
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■o  that  execution  issued  on  said  day  ;  a  demand  upon  the  same  was  made 
upon  the  testator  in  his  life-time,  but  not  paid,  and  the  execution  was 
presented  to  the  defendant  as  executor,  and  payment  demanded  of  him 
immediately  after  his  appointment  a^  executor,  who  did  not  pay.  Said 
Russell  died  October  27,  1866,  and  the  defendant  was  appointed  execu- 
vor,  March  17,  1868.  A  deed  of  certain  real  estate  in  Portsmouth  was 
given  to  the  testator,  and  recorded  April  19,  1856.  This  land  he  held 
from  that  time  to  the  time  of  his  death,  a  period  of  10^  years,  openly 
and  without  any  incumbrance,  and  he  devised  it  in  and  by  his  last  will; 
and  the  court  find  that  he  concealed  nothing ;  and  though  the  court  find 
that  the  plaintiffs  were  informed  and  believed  that  the  land  thus  appear- 
ing on  the  record  as  his  was  not  in  fact  his,  but  belonged  to  somebody 
else,  yet  it  does  not  appear  that  the  testator  ever  made  any  such  repre- 
sentations to  the  plaintiffs  or  anybody  else ;  and  we  infer  that  he  did  not 
do  so,  by  the  finding  that  the  said  property  was  not  concealed. 

This  bill  was  filed  January  4, 1873,  and  the  court,  among  other  things, 
held  that  the  provisions  of  chapter  7,  section  2,  of  the  Laws  of  1872, 
were  applicable  to  this  case,  and  that  the  plaintiffs  were  not  chargeable 
with  culpable  neglect  in  not  bringing  this  suit  within  the  time  limited  bj 
law. 

Without  stopping  to  inquire  whether  the  finding  of  the  court  upon  the 
facts  is  now  open  for  discussion,  and  without  inquiring  whether  the  find- 
ing is  sufiicient  without  finding  all  the  facts  required  by  the  act  (section  2), 
let  us  examine  this  proposition  and  see  whether  chapter  7,  sections  2  and 
3,  of  the  Laws  of  1872,  are  applicable  to  this  case.  They  are  in  terms  no 
doubt,  for  the  law  seems  to  have  been  made  expressly  to  meet  this  idea* 
tical  case. 

But  can  the  case  be  met  in  that  way  ?  The  admitted  facts  in  the  case 
are,  that  this  defendant  was  appointed  executor  of  the  will  of  the  d^ 
ceased  testator,  March  17,  1868,  and  this  bill  was  not  brought  till  Janu- 
ary 4,  1878,  lacking  less  than  three  months  of  five  years  from  the  time 
of  the  granting  of  administration. 

Chapter  179,  section  5,  of  General  Statutes,  provides  that  ^'  no  suit 
shall  be  maintained  against  any  administrator  for  any  cause  of  action 
against  the  deceased,  unless  the  same  is  commenced  within  three  years 
next  after  the  original  grant  of  administration,"  with  certain  exceptions 
which  do  not  arise  in  this  case.  Now  this  term  of  three  years,  within 
which  any  suit  by  these  plaintiffs  against  this  defendant  most  be  brought^ 
stud  after  the  expiration  of  which  no  suit  could  be  maintained  against  the 
adminifltra  or,  had  expired  not  only  long  beforo  this  suit  was  brought, 
tmt  long  before  the  law  was  passed  which  authorized  this  suit  to  bfi 
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lyrought.    The  law  was  passed  July  4,  1872;  the  three  years  from  the 
time  of  the  original  grant  of  administration  expired  March  17,  1871  ;  so 
that  before  this  law  was  passed  the  plaintiff's  right  of  actioa  was  com 
pletely  and  forever  barred     The  defendant  had  this  legal  and  porfoct 
defenbe  to  any  action  the  plaintiffs  might  ever  bring  upon  this  claim. 

This  right  had  become  vested  in  the  defendant.  The  administrator  in 
such  cases  has  no  right  or  power  to  waive  this  plea,  as  it  has  been  held 
that  he  may  the  general  statute  of  limitations,  when  it  had  run  agiinst 
the  claim  before  the  death  of  the  testator.  It  is  very  questionable,  we 
think,  whether  that  holding  was  not  incorrect,  and  whether  a  wide  door 
for  fraud  and  collusion  and  the  unjust  preference  of  some  creditors  at 
the  expense  of  others  was  not  thus  opened,  which  it  will  be  well  to  c'ose 
as  soon  as  can  be  properly  done.  But  in  this  case  the  statute  creates  a 
bar  which  none  can  waive.  '*  No  suit  shall  be  maintained  against  any 
administrator  unless,"  etc.  This  statute  he  cannot  waive.  He  cannot 
prevent  or  avoid  the  effect  of  this  statute,  even  by  a  new  promise  in 
writing,  so  as  to  affect  the  estate.  Hodgdon  v.  White^  11  N.  H.  208  ; 
Amoikeag  Co.  v.  BcameB,  48  id.  25 ;  HaU  v.  Woodman,  49  id.  295,  304. 

This  right  of  the  defendant  to  be  forever  discharged  from  this  claim  or 
any  suit  u])on  it  had  become  completely  vested  before  the  law  waa 
passed.  Can  a  new  statute,  made  after  such  right  had  become  vested, 
take  away  or  remove  or  avoid  that  right?  The  twenty -thii*d  article  oi 
the  bil  of  rights  was  intended  to  prohibit  the  making  of  any  law 
prescribmg  new  rules  for  the  decision  of  existing  causes,  so  as  to  change 
the  ground  of  the  action  or  the  nature  of  the  defense.  In  Woart  v. 
Winnick,  3  N.  H.  481,  Richardson,  C.  J.,  and  in  Clark  v.  Clark,  10  id. 
380,  386,  Parker,  C.  J.,  it  is  settled  that  a  law  will  be  equally 
retrospective  in  its  operation  if  it  affect  an  existing  cause  of  action  or  an 
existing  right  of  defense,  by  taking  away  or  abrogating  a  perfect  exist- 
mg  right,  although  no  suit  or  legal  proceeding,  then  exists. 

And  it  is  held  that,  if  a  right  of  defense  has  not  become  vested  by  the 
lapse  of  the  full  time  required  for  the  limitation  of  the  action,  the  law 
may  be  repealed  ;  for  though  the  right  would  soon  be  vested  if  the  law 
was  not  repealed,  yet  that  if,  when  it  is  repealed,  it  has  not  become 
vested,  the  repeal  would  not  be  unconstitutional  ;  but  when  such  right 
ander  the  statute  of  limitations  has  become  vested  and  perfect,  any  law 
which  afterward  annuls  or  takes  it  away  is  retrospective. 

That  is  precisely  this  case ;  and  in  Rick  v.  Flanders^  39  N.  H.  304,  ii 
w  held  that  a  statute  chan^ng  the  rules  of  evidence  or  of  practice 
is  ordinarily  to  be  classed  with  those  affecting  the  remedy,  and  not  uncon- 
ititutiona]   unless  they  destroy  vested  rights;   yet,  if  a  statute  which 
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in  form  effects  the  remedy,  or  the  roles  of  evidence  or  of  practice  onlj, 
practjcally  and  in  fact  divests  vested  rights,  it  is  unconstitutional  and 
void.  This  is  clearly  the  effect  of  this  statute,  so  far  as  it  was  attempted 
to  make  it  apply  to  actions  upon  claims  where  the  time  for  prosecuting 
th*:;  same  had  expired  before  the  time  of  the  passage  of  said  act. 

When  the  right  of  the  defendant  had  become  vested  by  the  lapse  of 
time,  it  is  immaterial  whether  the  plaintiffs  were  chargeable  with  cul- 
pable neglect  or  not  in  suffering  it  to  pass.  See,  also,  on  this  point, 
Merrill  Y.  SAter^em,  1  N.  H.  213;  Rob^f  v.  West,  4  id.  287;  Kennett's 
Petition.  24  id.  139  ;  WiOard  v.  Harvey,  24  id.  351  ;  Adams  v.  Hackett, 
27  id.  294  ;  Gilman  v.  Outts,  23  id.  382  ;  Lakeman  v.  Moore,  Z'i  id.  413 ; 
Towle  V.  JSastem  Railroad,  18  id.  547  ;  Howard  v.  Htldreth,  id.  107  ; 
Pickering  v.  Pickering,  19  id.  389  ;  Little  v.  Gibson,  39  id.  505 ;  Morgan 
V.  Perry,  51  id.  559 ;  Railroad  Co.  v.  Elliot,  52  id.  387. 

Our  conclusion  is,  that  chapter  7,  section  2,  of  the  Laws  of  1872,  is  not 

appHcable  to  this  case  for  the  reasons  above  stated,  and  that  this  statute  is 

unconstitutional,  so  far  as  it  was  attempted  to  make  it  applicable  to  cases 

like  this  where  the  time  of  prosecution  had  expired  before  the  law  was 

passed.      The  order  for  a  judgment  in  favor  of  the  plaintiffs  most 

be  revoked,  and 

ITie  bill  mast  be  dismiued. 


Citizens'  National  Bank  v.  Culteb. 

(64  N.  H.  327.) 

Attorneys*  lien  —  by  tohtU  lane  governed — cof^ict  qflaws. 

The  lien  of  an  attorney  upon  a  Judgment  leoorered  by  him  is  governed  by  tiie  law  of 
ti.e  State  where  the  judgment  wag  recovered  and  the  lien  attached,  and  not  by  tiio  law 
of  the  State  where  the  judgment  is  sought  to  be  collected. 

4  SSUMPSIT  by  the  Citizens'  National  Bank  against  Culver  as  princi- 
•^  pal,  and  others  as  trustees,  to  recover  moneys  in  the  hands  of  the 
trustees,  belonging  to  said  Culver. 

The  court  found  that  one  Sanborn,  of  New  Hampshire,  biought  a  suit 
-at  law  upon  a  note,  and  a  bill  in  chancery  to  foreclose  a  mortgage, 
iigainst  said  Culver,  in  the  courts  of  Vermont,  in  1870,  both  of  which 
-suits  terminated  in  favor  of  said  Culver,  and  in  1872  a  final  decree  was 
made  for  Culver,  that  he  recover  his  costs.  The  costs  were  taxed,  and 
judgment  rendered  in  his  favor  for  the  same.  Execution  issued  on  said 
judgment  in  the  name  of  Culver  against  said  Sanborn,  and  this  execution 
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was  sent  by  said  Paol,  Culver's  counsel,  to  Pike  &  Blodgett,  the  trus- 
tees, who  coUected  the  same  of  said  Sanborn,  and  thereupon  this  writ 
was  serred  upon  them  as  trustees.  The  amount  disclosed  bj  the  trustees 
is  the  sum  thus  collected.  Said  Paul  claimed  these  funds  on  the  ground 
that  he  had  a  lien  upon  the  execution  for  his  fees  and  disbursements  in 
said  suits  against  Culver,  in  Vermont. 

The  court  found  that  said  Paul,  an  attorney  and  counselor  at  law  in 
Vermont,  was  said  Culver's  counsel  in  the  two  suits  in  Vermont,  and 
that  his  charges  for  services  and  disbursements  in  both  said  suits  were 
$220.25  ;  that  he  had  credited  Culver  with  $38.95,  cash  paid  him  by 
Culver,  leaving  a  balance  in  his  favor  of  $186.30.  The  charges  are  for 
the  usual  travel  and  attendance  at  court,  and  for  services  in  taking 
depositions  and  testimony  in  the  chancery  case,  arguments,  etc.,  and  the 
court  found  that  said  charges  were  reasonable  and  proper  charges  for  the 
services  rendered.  - 

After  said  judgment  was  rendered,  said  Culver  told  said  Paul  to  take 
the  judgment  and  apply  it  on  said  Paul's  account  against  him  as  far  as 
it  would  go  ;  that  said  Paul  had  the  judgment  entered  up,  took  the  exe- 
cution, and  sent  it  to  Pike  &  Blodgett,  with  orders  to  collect  the  same, 
—  but  he  did  not  notify  them  that  he  held  a  lien  or  any  claim  of  any 
kind  upon  it,  and  he  had  not  in  fact  ever  given  Culver  credit  for  the 
amount  of  it  upon  his  account,  said  Paul  understanding  that  the  judg-^ 
ment  and  execution  were  his  to  do  as  he.  pleased  with,  but  not  to  be 
credited  or  allowed  on  account  till  collected.  It  appeared  that  said 
Culver  owned  a  farm  in  Vermont  subject  to  a  heavy  incumbrance,  but 
whether  he  was  worth  any  thing  above  said  incumbrance  did  not  appear. 
Said  Paul  daimed  to  hold  his  lien  according  to  the  laws  of  Vermont,  as 
found  in  the  judicial  decisions.  No  directions  were  given  said  Paul  as 
to  how  he  should  make  the  application  of  the  amount  of  this  judgment, 
and  said  Paul  has  no  other  funds  of  said  Culver's  in  his  hands  to  be 
applied  on  said  account. 

The  court  ruled  fro  forma  that  the  claimant  was  entitled  to  hold  the 
funds  in  the  hands  of  the  trustees,  and  the  plaintiff  excepted. 

The  questions  of  law  were  reversed. 

Barnard^  lor  plaintiff. 

Modgettj  for  claimant. 

Sargent,  C.  J.  The  plaintiff  claims  that  a  lawyer's  lien  must  de- 
pend upon  the  laws  of  the  State  where  it  is  sought  to  be  enforced,  and 
that  it  cannot  depend  upon  the  law  of  any  other  State,  unless  the  law  of 


13fi  NEW    HAMPSHIRE, 

Citizens'  National  Bank  ▼.  Calyer. 

that  other  State  has  binding  force  beyond  the  territorial  limits  of  soeh 
State.  But  that  is  not  the  true  ground  upon  which  the  law  of  contracts 
even  is  held  to  be,  that  the  law  of  the  place  where  the  contract  is  made 
must  as  a  general  rule  govern  its  construction.  The  law  of  the  place 
where  the  contract  is  made  has  no  more  force  outside  the  Umits  of  that 
State  or  country,  than  the  law  regulating  attorneys'  liens  has. 

But  it  is  not  upon  the  principle  that  any  of  these  laws  have  any  force 
outside  the  State  or  country  that  made  them ;  and  their  authority  is  ad- 
mitted in  other  States,  not  ex  proprio  vigart^  but  ex  comitate  {Smith  v. 
Godfrey,  28  N.  H.  379) ;  and  it  may  be  difficult  to  see  why  this  principle 
of  ex  comitate  should  not  apply  to  the  law  regulating  attorneys'  liens,  as 
well  as  to  the  other  laws  governing  the  construction  and  interpretation 
of  contracts. 

It  is  admitted  that  if  this  matter  of  lien  were  simply  a  matter  of  con- 
tract, then  it  must  be  governed  by  the  law  of  the  place  where  the  con- 
tract was  made.  It  is  admitted  that  the  claimant  may  have  his  lien  ac- 
cording to  the  law  of  New  Hampshire,  while  the  claimant  asks  to  have 
the  lien  allowed  according  to  the  law  of  Vermont  where  he  claims  the 
lien  attached,  and  also  asserting  that  there  is  a  substantial  difference  be- 
tween the  laws  of  Vermont  and  New  Hampshire  on  this  subject  No 
question  is  raised  as  to  the  law  that  should  be  applied  in  giving  construc- 
tion to  contracts.  Does  this  lien  stand  upon  any  different  footing  sub- 
stantially ? 

Story,  in  his  Conflict  of  Laws,  p.  267,  after  illustrating  the  principle  of 
the  lex  loci  contractus  as  applied  to  contracts,  says :  ^*  But  there  are  some 
other  effects  which  may  be  deemed  accompaniments,  effects,  or  incidents 
of  contracts,  which  may  here  deserve  a  passing  notice.  They  are  prop- 
erly collateral  to  them,  and  arise  by  operation  of  law,  or  by  the  act  of 
the  parties."  He  mentions  many  of  these  incidents — the  right  of  dis- 
cussion and  of  division  among  sureties,  the  lien  of  the  vendor  upon  real 
estate  sold  for  the  payment  of  the  purchase-money  ;  also,  the  lien  given 
for  the  purchase-money  upon  goods  or  merchandise  sold  by  the  civil  law, 
the  lien  of  a  bottomry  bond  upon  the  thing  pledged,  the  lien  of  mariners 
Dn  the  ship  for  their  wages,  the  priority  of  payment  in  rem  which  the 
law  sometimes  attaches  to  peculiar  debts  or  to  particular  persons. 

In  these  and  the  like  cases,  where  the  lien  or  privilege  is  created  by 
the  lex  loci  contractus^  it  will  generally,  although  not  universally,  be  re- 
spected and  enforced  in  all  places  where  the  property  is  found,  or  where 
the  right  can  bo  beneficially  enforced  by  the  lex  fori.  And,  on  the  other 
tiand,  where  the  lien  or  privilege  does  not  exist  in  the  place  of  the  con- 
tnict,  it  will  not  be  allowed  in  another  country,  although  the  local  law 
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where  the  suit  is  brought  would  otherwise  sustain  it  He  then  speaks  of 
tlie  •llfference  between  personal  or  movable,  and  real  or  immovable,  prop- 
erty, and  of  the  lex  rei  nta  as  applied  to  the  latter — ^to  real  estate^- 
lict  as  not  applicable  ordinarily  to  personal  property.  He  speaks  of  the 
kw  of  the  domicile  of  the  debtor  as  being  important  to  be  observed  in 
all  questions  relating  to*  personal  property. 

In  the  case  before  us,  the  debtor,  who  owes  this  plaintiff,  resides  in 
Vermont,  and  also  this  claimant,  and  if  the  law  of  the  domicile  of  the 
debtor  is  to  apply  in  such  cases,  when  the  subject-matter  is  personal 
property,  it  would  be  an  additional  reason  why  the  attorneys'  lien  should 
operate  the  same  here  as  in  Vermont.  See,  also,  pp.  335  and  336.  Upon 
these  and  similar  general  principles,  we  think  the  law  should  be  held  that 
this  claimant,  whose  services  have  mainly  earned  and  whose  payments 
have  contributed  toward  the  money  which  is  now  in  the  hands  of  these 
trustees,  should  hold  according  to  the  law  of  Vermont,  the  lex  loci  can- 
tradue  and  the  place  of  domicile  of  the  debtor. 

What  is  the  law  of  Vermont  in  relation  to  attorneys'  liens  ?  It  is  said, 
in  Walker  v.  SargeanL,  14  Vt  247,  253,  that  <^  the  existence  of  an  attor- 
ney's lien  for  his  costs  and  disbursements  upon  a  judgment  recovered  in 
favor  of  his  client,  as  also  upon  the  proceeds  of  such  judgment  and  on 
papers  in  his  hands  belonging  to  the  client,  has  been  always  recognized 
in  this  State  since  the  decision  cited  from  the  2  Aikens."  (See  2  Aik. 
166.)  The  question  in  that  case  was,  whether  the  attorney's  lien  was 
good,  and  would  be  protected  against  the  pre-existing  rights  of  third  per- 
sons ;  and  it  was  held  that  it  would  not  be. 

In  the  case  referred  to,  {Heartt  v.  Chipman^  2  Aik.  162)  it  is  held 
that  the  attorney  has  a  lien  upon  the  debt  which  he  has  prosecute  \  to 
judgment  for  his  term  fees,  attorney  fees,  and  traveling  fees,  and  for  all 
money  expended  by  him  in  prosecuting  the  suit ;  but  the  extra  charges 
of  counsel  for  argument,  etc.,  are  not  by  the  practice  ol  the  State  thus 
secured.  It  was  also  held  in  this  case,  that,  as  between  the  creditor  and 
attorney,  the  money  to  the  amount  of  the  claim  of  the  attorney  is  his,  and 
cannot  be  assigned  by  the  former.  See,  also.  Lake  v.  Ingham^  3  Vt.  158, 
and  Foot  v.  Tewktbury,  2  id.  97,  in  both  of  which  the  right  to  the  lien  is 
admitted ;  and,  also,  in  Beech  v.  Caa/uumy  14  id.  485. 

In  HtUehtnson  v.  Howard^  15  Vt.  544,  it  is  held  that  an  attorney  has 
a  Hen  upon  an  award  of  arbitrators,  when  a  pending  suit  is  referred,  to 
the  full  extent  of  all  his  just  claims  as  attorney  in  the  suit,  and  that  this 
Ken  cannot  be  defeated  by  attachment  by  trustee  process,  even  though 
no  noUoe  of  the  lien  had  been  given  by  the  attorney  to  his  debtor.  This 
•eems  to  enlarge  the  lien  so  as  to  include  charges  for  argument  as  well 
Vol.  XX.— 18 
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as  other  fees,  going  *'  to  the  full  extent  of  all  just  claims  as  attorney  in 
the  suit/'  and  protecting  this  lien  against  heing  defeated  by  attachment 
upon  the  trustee  process,  even  without  any  notice  of  the  lien  by  the  at- 
torney to  the  debtor,  notice  being  held  necessary  only  in  case  of  negotia- 
tion of  a  debt,  or  to  protect  a  bona  fide  payment  of  the  debt  in  ignorance 
of  the  lien.     To  the  same  effect  is  Hooper  v.  Welchj  43  Vu  172. 

It  therefore  becomes  unnecessary  to  consider  the  question  raised  about 
the  assignment  in  this  case.  The  trustee  process  is  an  equitable  proceed- 
ing, and  we  think  it  consistent  with  the  strictest  principles  of  equity  to 
allow  this  lien  of  the  attorney  in  Vermont,  upon  the  judgment  which  he 
by  his  services  and  payments  of  money  had  recovered,  even  though  lie 
was  obliged  to  send  it  to  this  State  for  collection,  to  be  protected  against 
this  attachment  upon  trustee  process  upon  a  claim  concerning  which  we 
know  nothing,  and  which,  if  ever  litigated  and  settled  at  all,  must  prob- 
ably be  litigated  and  settled  according  to  the  laws  of  Vermont. 

We  think  the  claimant  is  entitled  to  hold  these  funds  in  the  hands  of 
the  trustees,  aixl  that  therefore  the 

Trustees  must  be  dueharffed. 


Holt  v.  Rice. 

(64  y.  H.a96.) 

WiU  "^  party  receiving  legacy  estopped  from  contetting. 

One  who  reoeives  a  legacy  under  a  will  is  e8topi)ed  from  contesting  the  validity  of  tfM 
will,  withoo^  repaying  the  amount  of  the  legacy  or  bringloig  the  money  into  oouil 

APPEAL  from  a  decree  of  the  Probate  Court  admitting  the  will  of 
Daniel  31anchard,  deceased.  The  appellant  was  the  guardian  of 
a  legatee  under  the  will,  and  while  the  proceedings  were  pending  on  such 
appeal,  the  legatee  having  died,  his  administrators  received  the  legacy 
cf  their  intestate  from  the  executor  of  the  said  will.  Nothing  was 
3aid  at  the  time  of  such  receipt  about  the  effect  thereof  upon  the  appeal,  and 
it  was  not  understood  by  the  administrator  of  the  legatee  that  it  would 
work  an  estoppel,  but  the  executor  so  understood  it.  The  administrator 
moved  for  leave  to  bring  the  money  into  court.  The  questions  raised 
were  ti  ansf erred  for  the  consideration  of  the  whole  court. 

Pike  ^  Bodgett,  for  appellants,  cited,  2  Redf.  on  Wills,  748 ;  HamiML 
?.  HambUtt,  6  N.  H  833 ;  2  Story's  Eq.  Jur.,  §  1098. 
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Barnard,  for  the  appeilee,  dted  2  Redf.  on  Wills,  737 ;  Ifyds  y.  Bcdd' 
win,  17  Pick.  308 ;  Hapgood  v.  Baughtan,  22  id.  483 ;  Smith  v.  Smithy 
14  Gray,  532 ;  Bamhlett  v.  Bamblett,  6  N.  H.  333  ;  Claggett  y.  JRichardi, 
45  id.  363 ;  1  Story's  Eq.  Jur.,  §§  111-139  ;  Haven  v.  Foster,  9  Pick. 
112 ;  L€tdd  y.  Kenng,  2  N.  H.  340  ;  Waters  y.  7Vavt«,  9  Johns.  464  ; 
Lawrence  y.  Ocean  Ins.  Cb.,  11  id.  241  ;  Co.  Litt.  145  ;  JReed  y.  Dicif> 
erman,  12  Pick.  146. 

Isaac  W.  Smith,  J.  In  considering  and  disposing  of  this  case,  this 
court  is  sitting  as  the  Supreme  Court  of  Probate ;  and  the  question  is, 
whether  the  legal  represeutatiyes  of  the  legatee  haye  precluded  them- 
selyes  absolutely  by  their  act  in  receiying  the  legacy  bequeathed  to  their 
intestate  from  further  contesting  the  execution  of  the  will. 

The  doctrine,  as  applied  by  courts  of  equity  in  settling  the  rights  of 
parties  under  the  will  after  the  same  has  been  fully  admitted  to  probate, 
with  respect  to  the  property  to  which  the  will  applies,  is  well  settled 
and  familiar.  It  is,  that  one  who  has  taken  a  beneficial  interest  under  a 
will  is  thereby  held  to  haye  confirmed  and  ratified  eyery  other  part  of 
the  will,  so  that  he  will  not  be  permitted  to  set  up  any  right  or  claim  of 
his  own,  howeyer  legal  and  well  founded  it  may  otherwise  haye  been, 
which  would  defeat  or  in  any  way  preyent  the  full  operation  of  the  will. 
Big.  on  Est.  578;  2  Redf.  on  Wills,  ch.  14,  §  6.  The  cases  cited  by 
Mr  Bigelow  and  also  by  Judge  Redfield  to  the  aboye  proposition  are  all 
cartes  where  the  application  of  the  will  to  the  thing  deyised  or  bequeathed 
and  the  rights  of  parties  under  it,  was  in  question.  To  the  same  point 
are  ffyde  y.  Baldwin,  17  Pick.  308  ;  Bapgood  y.  Houghton,  22  id.  483  ; 
Smilh  v.  Smith,  14  Gray,  532,  cited  in  the  appellee's  brief.  In  no  one  of 
those  cases  is  the  effect  of  recoyering  a  legacy,  while  proceedings  upon  the 
probate  of  a  will  are  pending,  considered.  They  all  relate  to  the  doctrine 
of  election.  They  all  come  to  this — that  a  legatee  or  deyisee  shall  not  be 
permitted  to  set  up  a  claim  inconsistent  with  or  repugnant  to  the  proyision 
made  for  him  in  the  will,  and  at  the  same  time  ayail  himself  of  the  benefit 
which  the  testator  undertook  to  confer  by  the  will.  The  questions  haye 
arisen,  not  in  courts  of  probate,  but  in  courts  of  equity  or  courts  of  law, 
where  there  was  no  controyersy  as  to  the  probate  of  the  will. 

The  precise  question  before  us  seems  hardly  to  haye  been  touched  by 
any  American  court  In  the  English  practice  the  point  occurs  under  the 
head  of  those  entitled  to  cite;  the  executor  to  proye  the  will  per  testes^  or 
in  so  emu  form,  which  exact  form  of  proceeding  is  not  found  in  most ':  f 
the  American  States,  although  it  is  found  in  this  State,  and  in  Virginia, 
Tennessee,  and  perhaps  some  other  States.      The   uuthorities  in  thosi 
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Jurisdictions,  where  both  forms  of  proof  may  be  resorted  to,  are  folly  ia 
point  to  show  that  one  who  has  reooived  a  legacy  under  the  proof  in 
common  form,  may,  by  paying  the  amount  reoeived  on  his  legacy  into 
court  cite  the  executor  to  make  proof  in  solemn  form. 

In  Batnblett  v.  BamMett,  6  N.  H.  883,  Parker,  J.,  certainly  reoog« 
nizes  in  the  most  unequivocal  manner  the  doctrine  that  a  legatee  who  has 
reoeived  a  bequest  under  a  will,  by  restoring  to  the  executor  what  he  has 
received,  may  afterward  contest  the  validity  of  the  will.  He  says  (p 
837) :  <<  It  has  been  repeatedly  held  in  the  Englbh  ecclesiastical  courts, 
that  a  legatee  who  has  received  a  legacy  by  virtue  of  a  will  must  bring 
in  the  legacy  before  being  permitted  to  contest  the  will.  The  will  is 
founded  in  principles  of  justice,  and  seems  to  be  sound  law.  The  receipt 
of  a  legacy  is,  quoad  the  legatee,  an  affirmance  of  the  will.  It  is  acting 
under  it,  taking  the  benefit  of  it,  and  treating  it  as  a  valid  instrument 
Such  affirmance,  however,  is  not  an  absolute  bar  against  the  party  seek- 
ing to  contest  the  will,  though  under  circumstances  of  delay,  connected 
with  other  circumstances,  it  has  been  held  to  preclude  the  party  from  con- 
testing the  will  afterward.  1  Addams,  375  ;  2  Phillemore,  230,  note  b ; 
Bojman  v.  Narris. 

**•  But  if  the  party  so  having  received  a  legacy  afterward  deeires  to 
contest  the  will,  there  is  great  reason  that  he  should  tender  to  the  ex- 
ecutor, or  bring  into  court,  the  amount  received.  The  security  of  the 
executor  may  require  this,  and  if  the  party  can  withhold  it,  he  may  at 
one  and  the  same  time  treat  the  will  as  valid  and  invalid ;  valid,  as 
authorizing  him  to  hold  that  portion  of  the  estate  to  which  he  would  be 
entitled  under  it,  at  the  same  time  he  is  alleging  that,  from  the  insanity 
of  the  testator,  or  some  other  cause,  it  is  wholly  void  and  inoperative. 

*^  In  ordinary  cases,  therefore,  when  a  party  seeks  to  repudiate  a  will 
as  insufficient,  he  must  do  so  wholly  and  entirely  by  refusing,  until  it 
has  been  established,  to  receive  the  benefit  of  it ;  or,  if  any  thing  has 
been  received,  by  returning  it  to  the  executor,  or  placing  it  in  the  cus- 
tody of  the  court,  that  the  executor  may  have  it  in  case  the  judgment 
should  be  against  the  validity  of  the  will.''  BeU  v.  Armstrong^  1  Addams, 
365,  and  Braham  v.  BurcheUy  3  id.  243,  are  cited  to  this  doctrine. 

The  doctrine  is  stated  in  1  Jarm.  on  Wills  (2d  Am.  ed.),  214,  as  follows : 
<<  A  party  who  has  received  a  legacy  under  a  will  cannot  be  permitted 
to  contest  the  validity  of  such  will  without  repaying  the  amount  of  the 
legacy,  or  bringing  the  money  into  court ;  and  the  rule  applies  even  if 
the  party  was  a  minor  ivhen  the  legacy  was  received/' — citing  BamNeU 
T  BambletL  and  the  English  cases  there  referred  to. 

In  BeU  V.  Armitr<mg  (decided  in  1822)  the  precise  question  was  di» 
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cincdy  raised,  and  decided  in  favor  of  the  right  of  the  legatee  to  restore 
what  he  had  received,  and  contest  tlie  will.  Sir  John  Nicholl  in  that 
case  says :  ^  Much  is  insisted  in  the  protest  on  the  brother's  oc^'m- 
cenee  in  the  executor's  taking  probate  of  the  will.  Now,  without  at  all 
adverting  to  the  grounds  upon  which  that  acquiescence  is  said  to  have 
been  founded,  I  may  observe,  that  a  mere  acquiescence  (that  is,  an 
acquiescence  accounted  for  by  no  special  circumbtances)  on  the  part 
of  the  next  of  kin,  to  an  executor's  taking  probate,  is  no  bar  whatever 
to  his  calling  it  in,  and  putting  the  executor  on  proof  of  the  will.  If 
it  were,  no  probate  couJd  be  called  in  by  a  next  of  kin,  unless  immediately 
upon  its  becoming  known  to  him  that  probate  had  been  taken — the  very 
contrary  of  which  is  matter  of  every  day's  experience. 

*^  Nor.  again,  is  acquiescence  a  bar,  even  though  accompanied,  as  in 
this  case,  by  a  receipt  of  a  legacy  under  the  very  will  sought  to  be  con« 
troverted.  This  has  been  determined  in  a  great  variety  of  cases.  For 
instance,  in  that  of  Core  and  Spencer,  which  occurred  here  in  1796, 
where  Spencer,  the  executor,  was  cited  to  bring  in  the  probate  of  a  will 
taken  in  1788,  eight  years  before,  at  the  suit  of  Core,  whose  mother  had 
received  an  annuity  under  that  will  for  five  of  the  eight  years,  and  she 
Core  herself,  her  mother  dying  at  the  end  of  the  fifth  year,  for  the  re- 
maining three.  Spencer,  in  that  case,  appeared  under  protest,  as  the 
executor  has  in  this,  and  contended  thtt  Core  was  barred  from  putting 
him  CD  proof  of  the  will ;  but  the  court  thought  otherwise,  and  overruled 
the  protest.  That,  however,  was  an  infinitely  stronger  case  to  build  this 
argument  upon  than  the  present,  if  mere  acquiescence  and  receipt  of  a 
legacy  could  bar.  In  the  judgment  delivered  by  my  predecessor  (Sir 
William  Wtnke)  in  the  case  of  Core  and  Spencer y  he  adverted  to 
various  cases — Pyefinch  v.  PcJmore,  formerly  Pyefinch,  Prerog.  1767, 
Azhhy  V.  Hay  and  Thrale,  Prerog.  1768,  Legge  and  others  v.  Brookman 
formerly  Cowdery,  Prerog.  1777 — all  authorities  to  the  same  point.  At 
the  same  time  it  was  held  in  every  one  of  these  (and  indeed  they  were 
principally  cited  in  that  case  of  Core  and  Spencer,  for  the  purpose  of 
showing)  that  the  legatee  must  bring  in  his  legacy  before  being  permit- 
ted to  contest  the  will,  under  the  authority  of  which  I  hold  that  I  am 
bound,  in  overruling  this  protest,  to  direct  the  legacy  to  be  brought  in 
before  the  brother  proceeds.  The  bringing  in  of  his  legacy  will  be  a  test 
of  the  sincerity  of  his  opposition  to  the  validity  of  the  will,  and  will  prove 
it  to  be  not  merely  vexatious.  At  the  same  time  it  will  be  security  to 
the  executor,  in  case  of  the  next  of  kin  being  condemned  in  costs." 

The  same  doctrine  was  also  held  and  applied  by  the  same  great  judge 
10  Braham  v.  BureheU,  3  Add.  248,  decided  in  1826. 
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In  the  case  before  us,  the  probate  of  the  will  was  contested  by  the 
guardian  of  the  legatee,  and  while  the  proceedings  were  pending  in  :bis 
court  on  appeal  from  a  decree  of  the  judge  of  probate,  the  legatee  having 
died,  his  administrators  received  the  legacy  of  their  intestate  from 
Ihe  executor  of  his  father's  will.  We  think  this  circumstance  alone  is 
not  sufficient  to  bar  the  further  prosecution  of  this  appeal.  The  admin- 
istrators might  compromise  and  adjust  the  controversy  as  to  the  validity 
of  the  will.  If  they  did  so,  that  would  of  course  be  an  end  of  this  appeal. 
Beceiving  the  legacy  is  doubtless  evidence  of  an  intention  to  affirm  the 
will,  and  so  of  an  intention  to  abandon  proceedings  in  which  its  validity 
is  questioned.  But  the  administrators  here  both  say  the  effect  of  receiving 
the  legacy  upon  this  appeal  was  not  in  their  minds ;  that  they  did  not 
understand  they  were  thereby  precluding  themselves  from  further  con- 
testing the  validity  of  the  will,  one  of  them  saying  he  signed  the  receipt 
with  the  understanding  that  it  was  not  to  have  any  effect  on  the  suit ; 
and  it  is  conceded  by  all  that  the  effect  of  receiving  the  money  was  not 
mentioned  at  the  time  it  was  paid,  although  the  executor  understood 
in  his  own  mind  that  it  would  constitute  a  bar  to  the  further  prosecution 
of  the  appeal.  There  has  been  no  great  delay,  and  there  is  no  other 
circumstance,  unless  it  be  that  the  administrators  were  lawyers,  to  take 
this  case  out  of  the  rule,  as  it  is  imderstood  to  be  settled  by  the  cases  re- 
ferred to. 

We  think  the  question  in  this  case  really  is  whether  there  was,  in  fact, 
a  mutual  understanding  that  the  appeal  should  be  no  further  prosecuted 
at  the  time  the  legacy  was  paid  and  received.  The  fact  that  the  admin- 
istrators were  lawyers,  doubtless  has  a  bearing  upon  the  question  of  how 
they  understood  it.  The  act  was  beyond  question  inconsistent  with  a 
denial  of  the  validity  of  the  will ;  and  a  lawyer  probably  ought  to  have 
so  understood  it,  at  least  better  than  one  less  accustomed  to  matters  of 
that  sort.  But.  they  say  they  did  not  so  understand  it,  and  we  think  the 
evidence  is,  upon  the  whole,  insufficient  to  show  affirmatively  that  there 
was  an  agreement  of  minds  between  the  parties  that  the  appeal  should 
not  be  further  prosecuted.  That  being  so,  they  should  be  allowed  to 
repay  the  money  to  the  executor,  or  pay  the  same  into  court;  and  there* 
upon  the  proceeding  to  test  the  validity  of  the  will  should  be  permitted 

to  [proceed. 

Appellant* s  motion  gnmted, 

NoTB. — Id  Chapman  v.  Montgomery ,  63  N.  T.  221,  it  was  held  that  hein  at  li^w  oi 
next  of  kin,  claiming  in  hostility  to  a  will,  cannot  maintain  an  action  to  obtain  a  ooii- 
itructioD  thereoL 
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(64  N.  H.  47S.) 

Ma — ^tauimpi  property  ^may  be  fraudulent  as  to  creditors -^hameatead, 

i  &  owning  premiseB  which  were  exempt  from  execntlon  as  a  homettead.  omTeyed 
them  to  pi^intifp  by  a  deed  which  was  fraadolent  and  void  as  to  creditors  ;  bat  J.  & 
continaed  to  occupy  them.  The  premises  were  afterward  sold  under  an  execation 
against  J.  S.,  and  defendant  derived  title  through  such  sale.  B^d,  (1)  that  the  right 
to  a  homestead  was  not  assignable,  and  therefore,  that  whatever  rignts  J.  8.  might 
have  had,  the  plaintiff  could  not  avail  himself  of  them;  and  (2)  that  the  conveyance 
mieht  be  f  niudnlent  and  void  as  to  creditors  although  the  property  was  exempt  from 
levy.    (See  note,  p.  ISOi) 

TRESPASS  quare   claumm  fregit    by  Currier  against    Sutherland. 
The  opinion  states  the  case.     The  verdict  was  for  the  defendant, 
and  the  pliuntift  moved  for  a  new  trial. 

J7.  Bingham  and  Wood^  for  plaintiff. 

€•  W,  Sf  E.  D,  Bandy  and  Larry  ^  Carpenter,  for  defendant. 

HiBBARD,  J.  It  may  be  assumed  that  the  plaintiff,  at  the  time  the 
alleged  trespass  was  committed,  was  in  possession  of  the  premises  in 
controversy.  This  is  claimed  by  him,  and  is  not  denied  by  the  defend- 
ant.  That  this  is  enough  to  entitle  the  plaintiff  to  maintain  trespass 
against  a  mere  wrong-door  is  very  true,  but  the  decision  of  this  case 
cannot  tarn  on  so  narrow  a  view. 

Both  parties  claim  to  own  the  premises,  and  the  evidence  of  their 
respective  titles  is  before  us.  Both  claim  under  Eunice  Smith  ;  and  it 
is  conceded  that  on  May  1,  1855,  she  owned  the  property,  and  that  it 
was  her  homestead  place,  and  was  for  that  reason  exempt  from  attach- 
ment or  levy.  On  that  day  she  conveyed  it  to  the  plaintiff,  and  this 
conveyance  constitutes  his  only  title.  But  fifteen  years  afterward,  Mr. 
Carpenter,  having  an  execution  against  Mrs.  Smith,  caused  it  to  be 
levied  upon  the  premises,  and  the  defendant  claims  under  the  title  thus 
acquired.  That  this  levy  was  made  upon  a  valid  execution  and  in  due 
form  of  law  has  not  been  disputed.  The  great  question  between  the 
parties  therefore  is,  Which  of  these  is  the  superior  title  ?  The  plaintiff's, 
being  earlier  than  the  defendant's,  must  prevail,  if  acquired  in  good  faith 
and  for  a  valuable  consideration.  But  the  jury,  by  returning  a  verdict 
for  the  defendant,  have  found  that  the  plaintiff's  deed  was  fraudulent 
and  void  as  to  Carpenter ;  how  then  does  he  seek  to  overcome  thai 
obstacle? 
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I.  The  plaintiJS  ooDtends  that  although  hiB  deed  may  have  been 
fraudulent  and  yoid  against  a  creditor  making  a  legal  levy,  still,  if 
Eunice  Smith  continued  to  make  her  home  on  the  premises  at  the  lime 
of  the  levy,  claiming  a  homestead  there,  the  levy  was  void  because  it 
was  made  in  disregard  of  her  homestead  right.  His  position  is,  that 
Mrs.  Smith,  by  continuing  at  the  time  of  the  levy  to  make  her  home  on 
the  premises,  claiming  a  homestead  there,  relieved  him  from  the  ordinary 
consequences  of  attempting  to  hold  property  against  creditors  by  virtue 
of  a  conveyance  which  is  found  to  be  fraudulent  and  void  as  to  such 
creditors. 

But  we  do  not  see  how  the  plaintiff  can  be  permitted  to  invoke  to  his 
aid  the  occupation  of  the  premises  by  Mrs.  Smith  when  the  levy  was 
made.  Whether  she  was  or  was  not  affected  by  the  levy,  or  whether, 
if  actually  in  possession  down  to  the  time  of  the  trespass,  she  could  or 
could  not  have  maintained  this  action  against  the  defendant,  are  ques- 
tions which  we  have  no  occasion  to  determine  now.  That  she  was  in 
possession,  and  may  have  had  a  right  as  against  the  defendant  to  remain 
in  possession,  entitles  the  plaintiff  to  maintain  no  action  against  the 
defendant.  A  right  to  a  homestead  on  the  part  of  Mrs.  Smith  cannot 
be  set  up  in  this  way  to  settle  the  rights  of  other  parties.  Mr.  Carpenter 
may  have  supposed,  because  she  had  conveyed  the  premises,  that  she 
had  abandoned  her  homestead.  That  she  did  not  request  the  officer  to 
set  it  out,  has  a  tendency  to  show  that  she  had  abandoned  it  A  creditor 
who  thus  levies  in  good  faith  upon  an  estate  to  which  a  homestead  ri^t 
appertains,  no  application  being  made  to  have  it  assigned,  takes  his  title, 
it  is  true,  subject  to  a  liability  to  a  subsequent  assignment ;  but  when 
the  entire  value  has  been  applied  on  his  execution,  we  see  no  occasion 
for  holding  that  he  shall  not  be  entitled  to  whatever  may  remain  after  a 
homestead  shall  have  been  subsequently  assigned,  which  must  be  the  * 
effect  of  holding  this  levy  void. 

Although  Mrs.  Smith  may  have  been  entitled  to  have  the  whole 
premises  set  off  to  her  as  her  homestead,  she  could  not  assign  this 
right  to  the  plaintiff.  A  right  to  a  homestead  b  not  assignable. 
Chmnison  v.  Twitchd,  38  N.  H.  62,  68 ;  BenneU  v.  Cuder,  44  id. 
71 ;  Judge  of  Probate  v.  Simonds,  46  id.  363,  368.  «  The  right  of 
homestead,  before  the  same  has  been  set  out  and  assigned,  is  *  * 
only  an  inchoate  right,  personal  to  the  parties  in  whom  it  exists." 
Fowler,  J.,  in  Foss  v.  Strachn,  42  N.  H.  42.  If  Mrs.  Smith  had 
transferred  her  occupation  and  right  of  possession  to  a  tenant,  the 
exemption  might  cease.  Doe,  J.,  in  Austin  v.  Stcmley,  46  N.  H.  52. 
That  she  was  or  had  been  the  owner  of  the  property  in  controversy. 


JUNE  TERM,  1874.  145 

Currier  v.  Sutherland. 

iDBlead  of  aimplj  having  a  homestead  right  in  it^  cannot  affect  the  ques- 
tion in  this  view. 

If  Mrs.  Smith  had  a  homestead  right  in  1870  at  the  time  of  the  Ict  j, 
it  was  by  virtue  of  the  act  of  1868,  ch.  1,  §  33,  which  gives  such  right - 
not  exceeding  $500  in  value  to  "  the  wife,  widow,  and  children  of  every 
person  who  is  owner  of  a  homestead,  or  of  any  interest  therein,  occupied 
by  himself  or  herself,  and  his  or  her  family,  *  *  for  and  during  the 
life  of  such  wife  or  widow,  and  the  minority  of  such  children."  If  she 
had  a  homestead  right  in  1855,  at  the  date  of  the  deed,  it  was  by  virtue 
of  the  act  of  1851,  ch.  1089,  §  1,  which  gave  such  right  not  exceeding 
S500  in  value  to  '^  the  head  of  each  family."  Whether  she  had  a  minor 
child  in  1870,  or  was  the  head  of  a  family  in  1855,  does  not  appear. 
But  that  she  had  at  the  time  of  the  levy  a  homestead  right  in  the 
premises  in  controversy,  unless  she  had  lost  it  by  abandonment,  has  not 
been  controverted  by  the  defendant,  nor  has  any  objection  been  raised 
against  the  plaintiff's  deed,  because  it  was  not  made  with  the  approval 
of  the  judge  of  probate,  as  was  required  if  she  had  minor  children.  Act 
of  1868,  ch.  1,  §  35. 

The  course  of  proceedings  for  setting  off  a  homestead  by  *'  the  officer 
to  whom  any  writ  of  execution  against  the  husband  is  delivered,  to  be 
levied  on  his  real  estate,"  is  pointed  out  in  the  Gen.  Stats.,  ch.  124,  §  5. 
We  find  no  statutory  provision,  in  force  since  the  enactment  of  the 
General  Statutes,  which  in  terms  provides  for  setting  off  a  homestead 
when  the  execution  debtor  is  not  a  ^*  husband ; "  but  the  defendant  has 
interposed  no  objection  on  this  account.  If  IVIrs.  Smith,  being  entitled 
to  a  homestead,  had  applied  to  the  officer  making  the  levy  to  set  it  out 
to  her,  it  would  have  been  his  duty  to  do  so  ;  and  if  he  had  disregarded 
her  application,  the  levy  would  have  been  void.  Fog^  v.  Fogg,  40  N. 
H.  282 ;   Thicker  v.  KennUton,  47  id.  268. 

But  no  application  having  been  made  by  her  to  the  officer  for  an 
aasignment  of  a  homestead,  she  waived  her  right  to  an  assignment  under 
the  statute,  and  the  creditor  under  such  circumstances  was  at  liberty  to 
disregard  her  homestead  right  (Foster,  J.,  in  Barney  v.  Leeds,  51  N. 
fi.  253,  270) ;  but  her  right,  if  any,  was  not  lost  by  the  neglect,  but  may 
yet  be  secured  to  her  by  resort  to  other  forms  of  proceeding.  Fletcher 
V.  StcUe  Capital  Bank,  37  N.  H.  369,  395 ;  Fogg  v.  Fogg,  40  id. 
282,  286 ;  Bametf  v.  Leediy  51  id.  253,  269,  271,  272,  279 ;  Tidd  v. 
Qmnn,  52  id.  344. 

Although  the  case  states  that  the  whole  value  of  the  premises  in 
controversy  is  less  than  $500,  "  the  only  way  to  settle  that  fact  is  upon 
saeh  application  to  have  a  homestead  assigned  in  some  of  the  ways  pro- 
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vided  by  law,  for  that  is  the  only  appraisal  recognized  by  the  statote.** 
Sabgent,  C.  J.,  in  THdd  y.  Quinn,  52  N.  H.  845.  If,  however,  as 
seems  to  be  a  conceded  fact,  the  value  of  the  entire  premises  was  and  b 
clearly  less  than  $500,  the  defendant  may,  upon  a  proper  application  by 
Mrs.  Smith  for  the  assignment  of  a  homestead,  unless  she  has  already 
abandoned  her  homestead  right,  be  divested  of  all  right  in  the  property 
during  the  time  she  may  see  fit  to  occupy  it  as  a  homestead.  Whether 
after  the  termination  of  a  homestead  right,  not  claimed  at  the  time  of  a 
levy  and  subsequently  set  out  upon  petition,  the  levying  creditor  may,  as 
suggested  in  Mr.  Carpenter's  argument,  hold  the  reversion  in  the  part 
assigned  as  a  homestead,  which  in  this  case  it  may  be  supposed  would  be 
the  entire  estate,  contrary  to  what  would  have  been  the  result  if  applica- 
tion had  been  made  in  the  first  instance  to  the  officer  to  cause  a  home- 
stead to  be  set  out,  is  a  question  we  have  not  considered. 

It  is  very  clear  that  the  instruction  requested  by  the  plaintiff  as  to  the 
effect,  if  his  deed  was  fraudulent  and  void  as  to  creditors,  of  the  continued 
occupation  by  Mrs.  Smith  of  the  premises  as  her  homestead,  was  rightly 
denied,  and  that  the  instruction  actually  given  was  correct. 

II.  But  the  plaintiff's  counsel  has  strenuously  contended  that  he  was 
entitled  to  a  verdict,  upon  the  ground  that  the  conveyance  to  him  could 
not  be  fraudulent  His  position  is,  that  as  the  creditors  of  Eunice  Smith 
could  not  lawfully  attach  or  levy  upon  her  homestead,  it  being  of  less 
value  than  $500,  ''  it  follows  that  by  no  earthly  possibility  could  such 
conveyance  be  a  fraud  on  her  creditors."  As  there  was  no  ground  for  a 
verdict  in  favor  of  the  defendant,  except  because  the  plaintiff's  deed 
was  fraudulent  as  to  creditors,  it  appears  to  be  true,  if  the  deed  could  not 
possibly  be  fraudulent  as  to  creditors,  that  the  plaintiff  was  entitled  to  a 
verdict.  The  case  does  not  show  that  this  position  was  taken  at  the 
trial,  but  we  have  considered  it. 

Is  it,  then,  impossible  for  a  conveyance  of  property  which  is  exempt 
f ruin  attachment  or  levy  to  be  fraudulent  as  to  creditors  ?  Authorities 
upon  both  sides  of  this  perplexing  question  are  cited  in  1  Story's  £q. 
Jur.,  §§  367,  368.  We  have  also  found  additional  authorities  on  both 
sides  of  the  question,  besides  those  dted  by  counsel  in  the  present  case. 
We  refer  to  Woodwarth  v.  Patgey  5  Ohio  St.  70 ;  Wood  v.  Chamben,  20 
Tex.  247  ;  Dreutzer  v.  Bell,  11  Wis.  114 ;  Lishy  v.  Perry,  6  Bush  (Ky.), 
515  ;  Orummen  v.  Bmnet,  68  N.  G.  494 ;  Piper  v.  Johnston,  12  Minn.  60, 
69  ;  Seals  v.  Clark,  13  Gray,  18 ;  Stevenson  v.  White,  5  Allen,  148; 
Rayner  v.  Whitcher,  6  id.  292 ;  Mannan  v.  MerriU,  11  id.  582.  It  maj 
be  remarked  that  the  opinions  in  those  cases  generally  contain  (ut  little 
reasoning,  and  do  not  indicate  that  the  question  was  much  considered. 
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The  argament  of  Mr.  Bingham  upon  this  point  is  oertainlj  planBiUey 
bat  after  much  hesitation  we  have  oondaded  that  it  is  untenable,  and 
we  are  of  the  opinion  that  it  b  not  impossible  for  such  a  oonvejance  to 
be  fraudulent  as  to  creditors.  That  property  alleged  to  have  been 
conveyed  in  fraud  of  creditors  was  exempt  from  attachment  or  levy  is  a 
circamstance  to  be  weighed  by  the  jury  in  determining  upon  the  validity 
of  the  oonveyance,  but  it  is  not  conclusive. 

The  exemption  of  a  homestead  from  attachment  or  levy  is  a  personal 
privilege  which  the  law  gives  to  the  owner,  in  order  that  he  or  his  family 
may  occupy  it ;  not  that,  if  they  cease  to  have  occasion  to  occupy  it,  he 
may  place  it  beyond  the  reach  of  his  creditors.  Mrs.  Smith  had  a  right 
to  occupy  the  homestead  in  controversy  so  long  as  she  lived.  She  had 
a  right  to  sell  it,  and  purchase  another  homestead  with  the  avaOs,  and 
occupy  that.  A  bona  fidt  exchange  of  this  homestead  for  another  prob- 
ably would  have  been  sustained  against  an  existing  attachment  had 
there  been  one  (Bellows,  J.,  in  Tucher  v.  KennitUm^  47  N.  H.  266 ; 
Mack  V.  Epptrwon^  40  Tex.  162);  but  she  could  not  lawfully  give  it 
away,  as  against  the  rights  of  her  creditors.  If  she  had  been  about  to 
take  up  her  permanent  abode  in  another  place,  there  can  be  no  doubt 
that  her  homestead,  or  the  avails  of  it,  unless  again  invested  in  exempted 
property,  would  have  justly  belonged  to  them.  How,  then,  could  she 
give  it  away,  if  unable  longer  to  occupy  it,  without  committing  a  fraud 
upon  them  ?  It  was  hers  to  occupy,  not  to  give  away.  The  law  does 
not  exempt  the  avails  of  it  when  sold.  On  the  contrary,  if  the  plain- 
tiff had  made  an  honest  purchase,  and  given  his  note  for  the  full  con- 
sideration, the  whole  might  have  been  held  by  trustee  process.  Mar^ 
Chester  v.  Bunu,  45  N.  H.  482,  488;  Wooster  v.  Poffe^  54  id.  125, 
127. 

If  Mi-b.  Smith,  after  her  conveyance  to  the  plaintiff,  had  purchased 
another  homestead,  and  removed  to  it  from  the  one  in  controversy,  clearly 
the  new  homestead  would  have  been  exempt  from  attachment  or  levy. 
And  can  it  be  pretended  that  the  old  one  would  have  remained  exempt  ? 
If  it  would,  then  nothing  can  prevent  an  insolvent  debtor  from  "  salting 
down  "  as  many  successive  homesteads  by  giving  them  to  his  friends  to 
hold  in  trust  for  him,  as  the  funds  of  his  creditors  in  his  hands  will 
enable  him  from  time  to  time  to  buy.  If  it  would  not,  it  must  be 
because  the  conveyance  of  it  was  fraudulent  and  void  as  to  creditors  from 
the  beginning.  It  is  absurd  to  say  that  a  conveyance,  whidi  is  honest 
and  valid  when  executed  and  for  an  indefinite  time  afterward,  can  be 
made  fraudulent  and  void  by  the  subsequent  acts  of  the  grantor,  over 
which  the  grantee  has  no  control. 
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It  waMif  he  Ihst  Mrg.  Smith,  alter  making  an  abeolate  eonreyaooe,  might 
rcteiQ  her  homestead  right  against  everybodj  but  her  grantee  ( Orum^ 
mmw.Bmnet,M  N«  0.494;  Ooxx,  FtUer,  2  IM.  C.  C.  45 ;  Voghyr  y. 
Mamtgotna^j  54  Mo.  577) ;  as  Bhe  might,  after  makii^  a  mortgage  of  it, 
against  everybodj  but  the  mortgagee.  It  may  be  that  the  rights  of  cred- 
itors 18  s^aiiBt  her  might  be  controlled  by  her  continaed  occupancy. 
To-day,  while  she  occupies  it,  they  might  not  be  able  to  levy  on  the  prop 
enfcy^  toflnorrow,  after  «he  had  abandoned  it,  they  might.  A  levy 
made  -wkale  she  was  in  the  occupation,  if  she  requested  the  officer  to 
cause  a  bem«8tead  to  be  set  out  to  her,  might  be  void,  and  therefore 
iae^paUe  Kif  bekig  made  good  by  her  subsequent  abandonment ;  if  made 
aitor  «he  had  ceased  to  occupy,  it  might  be  valid.  But  we  cannot  say 
that  the  title  of.  the  plaintiff,  if  it  was  good  at  its  inception,  could  be  made 
bad  by  her  subseqiiieDt  purchase  of  and  removal  to  a  new  homestead. 
That  would  foe  the  same  thing  as  to  say  that  his  title  was  good  so  long 
as  he  took  'nothing  by  his  deed,  but  bad  the  moment  his  grantor  permit- 
ted 4iim  to  'enter  into  possession. 

Snppme  iiiis  property  to  have  been  worth  $1,000,  and  to  have  been 
wmB&yed  Wfithont  consideration  in  trust  for  the  grantor :  whether  Mrs. 
Smitih,  thoi^'Sfae  had  conveyed  it  by  an  absolute  deed,  might,  so  long  as 
the  grantee  permitted  her  to  remain  in  possession,  have  a  homestead 
r^ift  of  -which  no  levying  creditor  could  divest  her,  we  need  not  now 
decade,  but  that  the  levying  creditor  would  hold  all  but  the  homestead 
right  against  the  grantee,  the  grantor,  and  the  whole  world,  no  one  will 
deny  ;  ^amd'so  fior  as  the  grantee  is  concerned,  it  is  not  easy  to  tell  what 
would  ppevent  his  holding  that  also.  It  seems  that  such  a  conveyance, 
being  'Oonfesaedly  fraudulent  in  part,  must  be  held  to  be  fraudulent  in 
toto :  and  if  a  grantee,  without  consideration  of  a  homestead  place  worth 
$560  more  than  the  amount  exempted  by  law,  can  hold  nothing  against 
creditors,  we  look  in  vain  for  reasons  why,  if  the  entire  value  of  the  place 
was  ^500  or  'less,  he  ehould  hold  the  whole. 

Under  t^  liberal  statutes  now  in  force,  an  insolvent  debtor  may  easily 
bwe  $1,000  or  more  invested  in  beasts  of  the  plow,  a  cow,  a  hog,  and  a 
[Hg,  to(;ls  -of  his  occupation,  a  pew  in  a  meeting-house,  a  sewing-machine, 
a  library,  furniture  and  other  articles,  which  are  exempted  from  attach- 
ment 'or  levy.  But  this  is  that  he  may  be  permitted  to  use  them.  It  is 
a^vilege  personal  to  hini,  and  which  may  be  waived  by  him.  If,  no 
longer 'needing  them,  he  gives  them  away,  how  can  the  gift  be  sustained 
against  creditors?  Why  should  they  not  have  the  property  as  soon  as 
be  ^oeaees  to  «ieed  it  for  the  purposes  for  which  the  law  protected  it  t 
Tliat  he  commits  a  fraud  upon  them  if  he  gives  it  away  seems  too  plain 
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to  re4|iiire  argmnent.  If,  iiuteML  of  giyimg  it  siraif  beoanse  he  no  kwiger 
needt  it,  lie  gives  it  awaj  aiulparcfaaBefl  other  wnilsr  properly  to  supply 
iU  place,  Uie  abeurdity  of  hoU^ng  the  gift,  to  be  validr  Iheiigb  reai&Y  no 
ireater,  beoomes  more  obvious. 

Suppose,  after  giving  it  away,  he  dies :  soppose  the  gift  if  vuA'  in 
Tiew  of  approaching  death  :  shidl  the  donee  hold  the  property,  or  sbnll 
the  administrator  of  the  donor  hold  it  for  the  ben^t  of  Ins  credxtors  ? 
Manifestly  there  can  be  but  one  answer  to  this  BMjuiry.     If  the  estate  is 
insolvent,  it  most  go  to  the  administrator.  And,  surely,  it  will  not  be  con- 
tended that  the  donee  may  hold  it  absolutely  against  creditors  during  the 
life-time  of  the  donor,  but  must  lose  it  the  moment  he  is  dead.     The  ab- 
solute owner  of  property  cannot  be  divested  of  his  title  by  the  death  of  a 
former  owner.     If  the  donee  in  mch  a  case  owns  the  pn^erty  as  against 
creditors  while  the  donor  lives,  he  certainly  mnat  own  it  as  against  the 
rights  of  ereditors  after  he  dies.     And  it  is  equally  eertun  that  the 
creditors  of  the  donor  might  be  defrauded  by  his  giving  it  away  In  his 
hfe-time  if  the  donee  could  hold  it  after  his  decease. 

Although  the  owner  of  a  homestead  place  worth  no  more  than  $500, 
if  he  make  a  seasonable  application  to  have  a  homestead  set  off  to  him 
whenever  a  levy  is  about  to  be  made,  may  hold  it,  iacludiug  the  iever« 
sion,  beyond  the  reach  of  his  creditors  dnrmg  his  life,  it  is  plam  that  jo 
might  have  a  fraudulent  intent  to  give  it  to  a  friend,  to  the  exdoslon  of 
creditors,  after  his  decease,  and  might  actually  defraud  them  i£^  though 
unable  to  give  any  title  by  making  a  wiU,  he  eo«i^  give  a  goed  tidle  By 
making  an  absolute  deed. 

In  the  case  before  us  it  would  appear  that  Mrs.  Smith,  after  making 
an  absolate  conveyance  to  the  plaintiff,  was  permitted  for  fifteen  years 
to  occupy  the  premises  as  her  homestead,  and  that  tiie  plaintiff 
never  entered  into  possession  until  after  one  of  her  creditors  had  levisd 
upon  the  property.  If  it  was  impossible  for  this  conveyance  to  be  fraud- 
ulent as  to  creditors,  then,  certainly,  every  insolvent  owner  of  a  home- 
stead, in  view  of  approaching  death,  or  in  view  of  death  at  seme 
indefinite  future  time,  though  unable  to  devise  it,  can  co«iv«y  it  wvthout 
consideration,  to  be  held  in  trust  for  his  own  use  during  his  life,  and  at 
his  death  to  go  to  the  grantee,  whether  he  dies  within  a  day,  or  a  ysar, 
or  a  quarter  of  a  oentory. 

The  ingenious  suggestion  of  the  plaintiff's  counsel,  that,  although  per* 
petual  motion  in  mechanics  yet  remains  undiscovered,  an  instance  of 
perpetual  motion  in  law  will  occur  if  the  verdict  in  this  case  is  sartuoed, 
apoB  the  gfovad  diat  if  the  defendant  by  virtue  of  Carpenter^  levy  can 
turn  the  plaintiff  out  of  possession,  Mrs.  Smith  by  virtue  of  her  homestead 
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right  can  then  torn  the  defendant  out,  and  the  pLiinti£t  by  yirtue  of  his  deed 
from  Mrs.  Smith  can  then  turn  her  out,  and  this  may  be  repeated  ad  in* 
fnitum^  presents  a  somewhat  troublesome  illustration.  But  whatever 
effect  an  absolute  conveyance  by  Mrs.  Smith,  without  any  change  of  oo- 
cupancy,  may  have  had  upon  her  homestead  right  as  against  creditors,  it 
seems  that,  if  the  plaintiff  has  turned  her  out  of  possession  by  virtue  of 
an  absolute  conveyance  from  her,  she  must  be  deemed  to  have  abandoned 
the  occupation  of  the  premises  as  her  homestead,  and  will  not  be  entitled 
to  turn  the  defendant  out  of  possession  after  he  had  succeeded  in  turning 
the  plaintiff  out.  We  intend,  however,  to  leave  the  question  of  abandon- 
ment, as  it  may  hereafter  arise  between  the  defendant  and  Mrs.  Smith,  to 
be  decided  upon  all  the  facts  as  they  may  then  appear. 

Numerous  additional  illustrations  in  support  of  the  conclusion  we  have 
reached  may  be  found  in  the  argument  of  Mr.  Cai*penter  upon  this  branch 
of  the  case.  Several  positions  taken  by  him  remain  unanswered,  and  we 
have  failed  to  discover  how  they  can  be  answered.  We  deem  it  sufficient 
to  refer  to  them,  instead  of  occupying  space  by  incorporating  them  in 

this  opinion. 

Judgment  en  the  verdieL 

Note.— The  xnajoiity  of  cases  hold  that  a  oonyeyance  of  exempt  property  cannot  be 
cfaazged  as  made  in  fraud  of  creditors  for  the  reason  that  as  the  creditors  had  no  rif^t 
to  have  it  applied  in  payment  of  their  debts  while  in  the  possession  of  the  debtor  they 
conld  not  be  defrauded  by  its  conveyance  and  could  not  follow  or  reach  it  in  the  hands 
of  the  alleged  fraudulent  purchaser.  Bond  y.  Seymour ^  1  Chand.  40;  Dreutzer  y.  Bell, 
11  Wis.  114;  Pike  ▼.  HUeSf  23  id.  164;  Winebrenner  y.  Weisinger,  3  Monr.  S3;  Dear- 
man  y.  Dearmanf  4  Ala.  621;  Plantert^  Bank  y.  Henderwny  4  Humph.  76;  SmUh  v. 
Allen,  39  Miss.  469;  Legro  y.  Lord,  10  Me.  161 ;  Lishy  y.  Perry,  6  Bush,  616;  Vdughan 
y.  Tfumipwn,  17  m.  78;  Wood  v.  C7^m5er«,  20  Tex.  247;  Foster  r.  McGregor,  11  Vt 
696;  Bean  y.  Smith,  2  Mason,  262;  Oarrieon  y.  Managhan,  33  Penn.  St  282;  see,  also, 
Bump  on  Fraud.  Cony.  263, 264;  Freeman  on  Executions,  §  138. 

The  latter  author  says:  " The  kinds  of  property  which  may  be  levied  on  as  that  of 
the  fraudulent  grantor  embrace  every  thing  which  could  have  been  subjected  to  execu- 
tion in  his  hands  if  no  conveyance  had  been  made.  In  other  words  the  laws  against 
fraudulent  conveyances  are  applicable  to  every  species  of  property  which  the  grantor's 
creditors  could  have  lawfully  had  appropriated  to  the  payment  of  their  demands.  But 
It  is  evident  that  creditors  cannot  be  defrauded,  hindered  nor  delayed  by  the  transfer  of 
property  which  neither  at  law  nor  in  equity  can  be  made  to  contribute  to  tlie  satisfaction 
of  their  debts.  Hence  it  is  almost  univemlly  conceded  that  property  which  is  by  stat- 
ute exempt  from  execution  cannot  be  reached  by  creditors  on  the  ground  that  it  has 
been  fraudulently  transferred." 

In  Smyth  on  Homesteads  and  Exemptions,  §  666,  it  is  said:  "  Under  the  later  decis- 
ions, it  is  a  rule  of  law,  now  well  established,  that  tiie  debtor  or  head  of  a  family  may 
dispose  of  the  exempt  property  in  any  way  he  may  think  proper;  and  a  purchaser  from 
him  takes  them  free  and  may  maintain  an  action  against  the  sheriff  for  a  subseqaeol 
levy  and  sale." 

That  a  bankrupt  may  seU  exempt  property  see  MeFarland  y.  Goodman,  18  Am.  U 
Beg.  697;  SehUtZY.  8chatz,2BiBS,  248. 
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In  Allen  v.  Cook,  26  Barb.  374,  it  wm  held  that  the  homestead  right  was  a  purely 
pemonal  one,  and  that  it  did  not  operate  to  destroy  the  lien  of  a  jadgment  bat  only  to 
■ospend  it,  so  that  if  the  householder  sold  his  homestead  premises  the  right  of  exemp- 
li >n  was  gone  and  the  premises  liable  in  the  hands  of  the  grantee  for  all  previous  liens 
jt  judgments  recovered  against  the  grantor.  See,  also,  to  same  effect,  Smith  v.  Btack" 
stt,  36  Barb.  571;  FoUom  y.  duli,  6  Minn.  333.  But  in  Freeman  on  Executions,  §  249 
(a  very  careful  and  exhaustiye  treatise),  it  is  said:  "  The  lien  of  a  judgment  and  of  an 
•xecution  is  almost  unlyersally  regarded  as  arising  from  the  right  to  sell  property  there- 
under. And  hence  where  the  right  of  sale  cannot  be  asserted,  the  existence  of  the  lien 
must  be  denied.  It  would  follow  as  a  logical  result,  from  the  application  of  this  general 
principle,  that  a  judgment  rendered  after  the  creation  and  before  the  abandonment  of  a 
homestead  cannot  be  a  lien  thereon,  and  as  a  result  of  the  last  proposition  it  must  fol- 
low that  a  homestead  may  be  sold  or  mortgaged,  and  that  the  title  of  the  vendee  or 
mortgagee  will  be  paramount  to  that  of  a  prior  judgment-creditor."  Citing  the  follow- 
ing cases:  Bowman  v.  Norton,  16  CaL  214;  Marriner  y.  Smtth,  27  id.  649 ;  Deffelix  y. 
Pico,  46  id.  289;  Englebreeht  v.  Shale,  47  id.  627;  Green  y.  Markd,  25  DL  221;  Hum4 
T.  Oosseft,  43  id.  297;  BonneU  y.  Smith,  93  id,  VH ;  Coey.  Smith,^7idL  225;  Xam6  v. 
Shays,  14  Iowa,  567;  Parker  y.  Dean,  451iiBB.  409;  B/iM  y.  Cflark,  89  DL  590;  FUh- 
hmek  T.  Xans,  36  Id.  437^Bxp. 


FoOTE  T.   MeRBILL. 
(54N.H.490.) 

^meoMure  fff  in  treipasi  quare  dausum  for  eutHng  down  and  <^^ 

trees. 

In  trespass  qiuare  dauiumfngtt,  and  for  cutting  down  and  carrying  away  trees,  the 
measure  of  damages  is  the  amount  of  injury  which  the  plaintiff  suffered  from  the 
whole  trespass  taken  as  a  continuous  act ;  the  increased  value  of  the  trees,  occasioned 
by  the  labor  of  the  defendant  in  converting  them  into  timber,  is  not  to  be  included. 

TRESPASS,  bj  Foote  against  Merrill,  for  breaking  and  entering  the 
plaintiff's  dose  and  catting  down  and  car jing  away  trees.  *  The  parties 
are  owners  of  adjoining  lots,  and  the  question  in  dispute  at  the  trial  was, 
On  which  side  of  the  diyiding  line  between  them  were  the  trees  cut  ?  As 
to  damages,  the  conrt  instructed  the  jury  that  they  might  give  the  value 
of  the  timber  after  it  was  cut  and  made  ready  to  be  hauled  off  the  land, 
to  which  the  defendant  excepted.  The  verdict  was  for  the  plamtiff,  and 
the  defendant  moved  for  a  new  trial. 

Carpenter  (with  whom  was  Puinam)^  for  plaintiffi  dted  Martin  v. 
P&rter,  5  111  &  W.  851 ;  WUdy.HoU,  9  id.  672;  ifor^on  v.  PoweU,  3  Q. 
B.  278. 

Febon  (with  whom  were  H.  Bingham  and  S,  B.  Page)f  for  defendant, 
dted  Bayer's  Law  of  Damages,  1 ;  Luther  v.   Wtnnisimmet  Ob.,  Cush. 
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171 ;  CMe  y.  IStehr,  9  Tex.  266;  Wallace  y.  GoodaU,  18  N.  H.  456; 
Bdnap  v.  BoiUm  ^  Maine  Baikroad^  49  id.  858 ;  LongfeQaw  y.  Qmmbg^ 
88  Me.  457. 

HiBBABD,  J.  The  gist  of  the  action  of  trespass  qware  claueum  fregit 
is  the  disturbance  of  the  possession.  Whatever  is  done  after  the  breaking 
and  entering  is  held  to  be  but  aggravation  of  damages.  If  the  plaintiff 
had  failed  to  prove  the  cutting  of  his  trees,  he  might  still  have  recov- 
ered in  this  action  for  the  breach  of  his  dose  {Brawn  v.  Manter^  22 
N.  H.  468,  472)  ;  but  if  he  had  failed  to  prove  the  breach  of  his  close,  he 
could  not  have  recovered  for  the  taking  and  carrying  away  of  his  trees. 
Eames  v.  Prentice,  8  Cush.  337. 

It  maj  be  assumed,  although  it  is  not  stated  in  the  case,  that  the  court 
instructed  the  jury  that  the  plaintiff  was  entitled  (as  he  manifestly  was) 
to  recover  for  the  injury,  if  any,  which  was  done  to  his  soil,  as  well  as 
"  the  value  of  the  timber  after  it  was  cut  and  made  ready  to  be  hauled 
off  the  land.'*  It  is  to  be  inferred  that  the  court  permitted  the  plaintiff, 
although  he  had  elected  to  briog  trespass  for  breaking  and  entering 
his  close  and  cutting  down  and  carryjng  away  his  trees,  to  ignore  the 
allegation  and  proof  of  cutting,  and  recover  the  damage  done  by 
breaking  and  entering  the  dose  and  carrying  away  the  trees,  as  if  the 
cutting  had  been  previously  done  by  the  plaintiff  himself.  The 
plaintiff  has,  therefore,  in  tliis  form  of  action,  recovered  a  verdict, 
which  indudes  the  value  of  the  defendant's  labor  in  cutting  and  trim- 
ming the  trees.  That  this  is  not  a  just  rule  of  damages  is  manifest 
although  it  may  be  probable  that  but  a  small  proportion  of  the  amount  of 
the  verdict  in  this  case  was  given  for  the  added  labor.  Had  the 
defendant  set  fa^  to  the  plaintiff's  trees  and  destroyed  them,  tlie 
measure  of  damages  woidd  have  been  their  value  as  they  stood  on  the 
land ;  and  we  cannot  say  that  he  justly  ought  to  pay  any  more  for  cat- 
ting and  removing  than  for  destroying  them,  nor  that  the  plaintiff  justly 
ought  to  receive  any  more  in  one-case  than  in  the  other.  If  the  plaintiff 
by  pursuing  a  different  remedy  might  have  availed  himself  of  the 
benefit  of  the  defendant's  labor,  this  may  afford  no  reason  for  giving  it 
to  him  in  the  form  of  action  he  has  chosen  to  adopt. 

The  defendant  having  wrongfully  cut  and  trinmied  the  plaintiff's 
trees,  and  it  being  impossible  to  separate  the  original  property  in  them 
from  the  value  subsequently  added,  it  is  unnecessary  to  dte  authorides 
to  show  that  the  plaintiff,  after  they  were  cut  and  trimmed,  remained 
the  owner  of  the  timber  made  from  them,  free  from  any  lien  or  claim  of 
the  defendant  for  his  labor,  and  that  he  might  therefore  have  lawfully 
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taken  it  peaceably  into  his  possession.  It  is  only  where  the  identity  of 
the  original  material  has  been  destroyed,  or  where  its  ^alue  is  insignifi- 
cant compared  with  the  value  of  the  article  manufactured  from  it,  or  to 
which  it  has  been  annexed,  that  the  law  is  otherwise.  Wetherhee  7. 
Green,  22  Mich.  311  ;  7  Am.  Rep.  653.  The  plaintiff  might  also  have 
maintained  replevin  for  the  timber  (Davis  v.  Easley,  13  111.  192 ;  Win- 
^ate  V.  Smithy  20  Me.  287) ;  or  he  might,  according  to  numerous  authori- 
ties, have  recovered  its  full  value  at  the  time  it  was  carried  away  by 
bringing  trover  {Brown  v.  Sax^  7  Cow.  95  ;  Baker  v.  Wheeler,  8  Wend. 
505 ;  jRice  v.  BoUenbeck,  19  Barb.  664 ;  Ch-ant  v.  Smith,  26  Mich.  201 ; 
EUis  V.  Wire,  33  Ind.  127 ;  5  Am.  Rep.  189) ;  and  according  to  the 
doctrine  of  Adams  v.  Blodgett,  47  N.  H.  219,  he  might  have  elected  any 
day  prior  to  the  date  of  bis  writ  at  the  time  of  the  conversion.  Perhaps 
the  same  result  might  as  well  have  been  reached  in  trespass  de  bonis 
asportixits  ;  but  the  difficulty  of  allowing  the  original  taking  to  be  aban- 
doned and  a  later  one  adopted  has  probably  been  thought  greater  in  that 
form  of  action  than  in  trover,  although  judges  have  sometimes  taken  a 
different  view.  '*  It  would  be  absurd  to  say  that  the  original  owner  may 
retake  the  thing  by  an  action  of  replevin  in  an  improved  state,  and  yet 
that  he  may  not,  if  put  to  his  action  of  trespass  or  trover,  recover  its  im- 
proved valne  in  damages." — Ruggles,  J.,  in  SiUshury  v.  McCoon,  3  N. 
Y.  384;  but  in  Gushing  v,  Longfellow,  26  Me.  306,  the  plaintiff  waived 
the  breaking  and  entering  and  the  cutting,  and  sued  in  trespass  for 
taking,  carrying  away,  and  converting  mill-logs  ;  and  it  was  held,  that 
the  measure  of  damages  was  the  value  as  it  was  the  moment  after  they 
were  severed ;  and  that  the  plaintiff  had  no  right  to  select  any  other 
place  than  that  where  the  injury  was  originally  done,  although  he  might 
have  seized  the  logs  at  a  later  stage,  and  after  they  had  become  more 
valuable ;  but  the  opinion  of  the  court  states  that  in  trover  the  rule  is 
different. 

In  Moody  v.  Whitney,  38  Me.  177,  which  was  trover  for  mill-logs  cut 
upon  the  plaintiff's  land  by  the  defendant,  and  hauled  by  him  two  or 
three  miles,  the  same  measure  of  damages  was,  however,  adopted,  it  being 
held  that  the  plaintiff  could  not  recover  the  enhanced  value  of  the  logs 
without  evidence  of  a  distinct  conversion  after  they  were  hauled,  as  if 
the  plaintiff  had  regained  possession,  and  there  had  been  a  subsequent 
conversion  by  the  defendant ;  or,  perhaps,  if  he  had  not  regained  the 
jiOssession,  but  there  had  been  a  subsequent  demand  and  refusal,  upon 
the  ground  that,  where  ^  party  without  authority  mingles  his  labor  with 
the  lumber  of  another,  '*  if  the  party  who  would  be  entitled  to  the  whole 
of  the  miztiire  makes  no  attempt  to  obtain  the  whole,  but  resorts  to  his 
Vol.  XX.— 20 
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action  of  trover,  the  damages  would  be,  not  the  value  of  all  that  which 
he  might  lawfully  take,  but  only  of  that  which  was  first  wrongfully  con- 
verted by  the  act  of  mingling." 

According  to  the  cases  last  cited,  the  present  plaintiff,  even  if  he  had 
brought  trover,  would  have  been  entitled  to  recover  "  the  value  of  the 
timber  after  it  was  cut,"  but  not  (as  the  court  instructed  the  jury)  after 
it  was  '^  made  ready  to  be  hauled  oft  the  land."  A  similar  doctrine 
was  applied  in  WeymatUh  v.  G,  Sf  N.  W.  R.  Oo.y  17  Wis.  567,  which  waa 
trover  against  the  defendant,  who  had  by  mistake  taken  the  plain tilT's 
wood  at  Farmington,  and  carried  it  to  JanesviUe  and  there  mingled  it 
with  other  wood,  so  that  it  could  not  be  identified,  the  court  holding 
that  the  plaintiff,  who  had  demanded  the  wood  at  JanesviUe,  could  not 
recover  its  value  with  the  cost  of  transportation  added ;  but  in  that  cane 
the  wood  was  not  cut  by  the  defendant  on  the  plaintiff's  land. 

If  a  plaintiff  in  trover,  whose  trees  have  been  cut  and  increased  in 
value  by  a  trespasser,  may  recover  their  value  at  any  time  he  may  elect  to 
treat  as  the  time  of  their  conversion,  or  even  their  value  the  moment 
after  they  are  severed  from  the  soil,  he  may  sometimes  recover  more 
than  the  actual  injury  he  receives ;  but  it  is  because  such  a  result  is 
incidental  to  the  adoption  of  that  form  of  action,  while  in  the  present 
case  the  form  of  action  adopted  by  the  plaintiff  presents  no  obstacle  to 
giving  him  the  actual  damage  he  has  suffered  by  the  commission  of  the 
trespass  alleged  in  his  declaration,  and  no  more. 

The  reported  cases  on  the  subject  of  damages  in  trespass  quart 
clausum  f regit ,  where  the  defendant  has  without  authority  severed  min- 
erals or  timber  and  removed  them  from  the  plaintiff's  land,  are  far  from 
uniform.  Martin  v.  Partery  5  M.  &  W.  351  ;  Wild  v.  HbUy  9  id.  672 ; 
Morgan  v.  Powell,  3  Q.  B.  278  (43  E.  C.  L.  734)  ;  Mat/e  v.  Tc^an, 
23  Cal.  306,  and  GoUer  v.  FeU,  30  id.  481,  were  actions  of  that  form. 
The  first  three  were  for  mining  coal  and  carrying  it  away  ;  and  the 
decision  was,  that  the  owner  of  the  land  in  such  a  case  is  entitled  to 
recover  the  value  of  the  coal  at  the  time  when  it  first  became  a  chattel 
by  being  severed  from  its  place.  In  the  last  two,  which  were  for  ex- 
tracting, carrying  away,  and  converting  gold  and  gold-bearing  earth,  the 
same  rule  was  applied,  the  measure  of  damages  being  held  to  be  the 
value  of  the  gold-bearing  earth  immediately  after  it  was  separated  from 
the  surrounding  soil,  to  be  estimated  by  deducting  from  the  value  of  the 
gold  extracted  from  it  the  expense  of  extracting  it  Following  these 
authorities  are  Bennett  v.  Thompson,  13  Ired.  146,  and  Smith  v.  Gonder, 
22  Ga.  353,  the  latter  of  which  was  (and  probably  both  were)  trespass 
quare  dauium/regitj  and  for  cutting  and  carrying  away  trees.     A  similar 
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role  was  applied  in  the  recent  case  of  Uynvi  Co.  y.  Brogden^  L.  R., 
11  £q.  188,  which  was  a  bill  praying  for  an  account  for  mining  and 
carrying  away  coal. 

But  in  WoodY.  Marewoodj  3  C.  B.  440  (43  E.  G.  L.  810),  Baron 
Parke  ruled  that,  even  in  trover  for  coal  mined  by  the  defendant  upon 
cLf  f  UdntifirB  land,  if  the  defendant  "  acted  fairly  and  honestly,  in  the 
full  belief  that  he  had  a  right  to  do  what  he  did,  they  [the  jury]  might 
give  the  fair  value  of  the  coals,  as  if  the  coal-fields  had  been  purchased 
from  the  plain  tLS ; "  and  in  Fanyth  v.  WdUy  41  Penn.  St.  295,  which  was 
trover  for  coal  mined  by  mistake,  Lowrie,  G.  J.,  said  that  the  rule  of 
damages  adopted  in  Martin  v.  Porter  and  other  like  cases  '^  does  not 
truly  mete  out  just  compensation  ; "  and  it  was  held  by  a  majority  of 
the  court  that  the  defendant  '^  ought  not  to  have  been  charged  with  the 
value  of  the  coal  after  he  had  been  at  the  expense  of  mining  it,  but  only 
with  its  value  in  place  and  such  other  damage  to  the  land  as  his  mining 
may  have  caused ; "  but  this  view  is  criticised  by  Strong,  J.,  in  an 
opinion  of  the  aame  court  in  Lyon  v.  GomiUy,  53  Penn.  St.  261.  Whether 
rach  a  rule  of  damages  can  be  sustained  in  trover  seems  more  than 
questionable,  although  it  has  been  commended  by  a  high  authority  as 
<<  the  just  rule."  Sedg.  Meas.  of  Dam.  (4th  ed.)  629  [537],  note  1.  It 
would  be  hard  to  suppose  that  the  plaintiff  lost  his  coal  and  that  the  defend- 
ant found  and  converted  it  while  it  remained  a  part  of  the  realty,  to 
Bay  nothing  of  giving  '^  other  damage  to  the  land  "  in  an  action  of  trover 
for  converting  personal  property.  But  we  are  of  the  opinion  that 
where  there  is  nothing  in  the  form  of  action  adopted  which  renders  this 
an  inconsistent  rule  of  damages,  it  presents  substantially  the  correct  rule. 
It  seems  well  adapted  to  actions  of  trespass,  for  entering  land  and 
severing  and  removing  minerals  or  timber  from  it,  and  has  been  often 
applied  in  such  actions. 

United  States  v.  Magoon^  3  McLean,  171,  was  trespass  for  entering 
upon  lands  of  the  United  States  and  digging  and  carrying  away  ore. 
^The  plaintiffs  contended  that  they  were  entitled  to  the  value  of  the 
ore  after  it  was  dug ;  but  the  court  instructed  the  jury  that  that  was  not 
the  measure  of  damages,  but  the  injury  done  to  the  soil  by  the  trespass  ; 
that  the  digging  and  carrying  away  by  the  same  person  is  presumed 
to  be  a  continuous  act,  and  the  lead  ore  removed  must  be  considered 
an  aggravation  of  trespass  upon  the  soil."  This  instruction  was  not  ex- 
<»pted  to. 

Stoekbridge  Iron  Co.  v.  Gone  Iron  Workiy  102  Mass.  80,  was  toit, 
praying  for  relief  m  equity  for  injury  to  the  plaintiff's  land  by  digging 
«nd  excavating  drifts,  caves,  and  openings  into  and  under  it,  and  taking 
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ore  therefrom.  '<  The  value  of  the  ore,"  the  opinion  states,  ^^  is  to  be 
estimated  as  it  lay  in  the  bed,  and  not  as  it  was  after  the  defendants  had 
increased  its  yalue  by  removing  it.  To  this  is  to  be  added  the  damage 
done  to  the  real  estate." 

Longfellow  v.  Quimhy^  33  Me.  457,  was  trespass  for  a  breach  of  the 
plaintiff's  dose,  and  catting  and  carrying  away  trees.  The  plaintiff  was 
held  to  be  entitled  to  recover  for  the  valne  of  the  trees,  and  for  the 
injuiy  occasioned  by  catting  them  prematurely,  and  for  the  injury  done 
to  the  land. 

Chtpman  v.  Hthberd,  6  Cal.  162,  the  case  states,  was  an  ''  action  for 
damages  for  catting  down  growing  trees."  The  measure  of  damages 
was  held  to  be,  not  "  the  actual  value  of  the  trees  for  firewood,  but  the 
damage  done  to  the  land  by  reason  of  destroying  them,"  to  be  ^'  esti- 
mated by  all  the  arcumstances  and  the  purposes  for  which  the  trees 
were  used  or  designed." 

If  the  owner  of  timber,  cut  upon  his  land  by  a  trespasser,  gets  posses- 
sion of  it  increased  in  value,  he  has  the  benefit  of  the  increased  value. 
The  law  neither  divests  him  of  his  property,  nor  requires  him  to  pay  for 
improvements  made  without  his  authority.  Perhaps  in  trover,  and 
possibly  in  trespass  de  bonis  asportaitSy  he  may  be  entitled  to  the  same 
benefit.  But  we  see  no  occasion  for  giving  it  to  him  where  he  brings 
his  suit  for  the  whole  trespass  of  breaking  and  entering  his  close  and 
cutting  down  and  carrying  away  his  trees  as  a  continuous  act  The 
plaintiff  is  entitled  to  be  compensated  according  to  the  magnitude  of  his 
loss.  The  defendant  ought  only  to  be  liable  to  compensate  him  accord- 
ing to  the  magnitude  of  his  loss.  The  inquiry  should  be.  How  much 
was  the  plaintiff  injured  by  the  breaking  and  entering  of  his  close,  and 
the  cutting  down  and  carrying  away  of  his  trees  ?  The  true  measure  of 
damages  is  the  amount  of  injury  which  the  plaintiff  has  actually  suffered 
from  the  whole  trespass.  If  the  trees  were  worth  no  more  to  the  plain- 
tiff to  stand  than  to  the  defendant  to  be  cut  into  timber  at  that  time, 
their  value  as  timber,  with  the  reasonable  expense  of  cutting  deducted, 
was  the  measure  of  the  injury  which  was  done  to  the  plaintiff  by  cutting 
them-  This  is  net  the  rule  of  damages  which  was  adopted  by  the  court 
The  instruction  to  the  jury  was  erroneous,  because  it  allowed  the  plain- 
tiff to  recover  a  verdict  which  included  the  value  added  to  the  timber  by 
the  defendant's  labor. 

The  instruction  given,  unless  it  was  assented  to  by  the  plaintiff,  as  it 
doubtless  was  in  this  instance,  was  clearly  liable  to  a  valid  exception  by 
him.  His  trees  may  have  been  prematurely  cut :  they  may  have  been 
ornamental  trees  or  fruit-trees :  the  value  after  they  were  severed  fron 
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the  soil  may  have  beeD  but  a  snudl  part  of  the  real  injury  from  catting 
and  removing  them.  '^  The  trees  considered  as  timber  may,  from  their 
youth,  be  valueless,  and  so  the  injury  done  to  the  plaintiff  by  the  tres- 
pass would  be  but  imperfectly  compensated,  unless  he  could  receive  a 
sum  that  would  be  equal  to  their  value  to  him  while  standing  upon  the 
soil/'  Gilchrist,  J.,  in  Wallace  v.  GoodaUy  18  N.  H.  456.  A  rule  of 
damages,  which  is  manifestly  unsound  when  applied  to  the  cutting  of 
trees  which  are  more  valuable  while  standing  than  after  they  are  cut, 
cannot  be  usefully  employed  in  other  cases. 

Adams  v.  Modgeti^  47  N.  H.  219,  may  seem  to  be  in  conflict  with  the 
result  we  have  reached,  but  it  is  not.  That  action,  as  it  is  described  in 
the  statement  of  facts,  was  trespass  for  breaking  and  entering  the  plain- 
tifTs  dose  and  carrying  away  trees  and  bark.  An  examination  of  the 
reserved  case  shows  that  the  writ  did  not  charge  the  defendant  with  cut- 
ting the  trees,  as  is  inadvertently  stated  in  the  first  paragraph  of  the 
opinion  of  the  court.  That  the  defendant  peeled  the  bark  is  stated  in 
the  case,  but  whether  he  cut  the  trees  or  not  does  not  appear.  Whether 
he  did  one  or  both,  the  plaintiff  did  not  allege  either  in  her  declaration,  but 
declared  as  if  the  defendant  had  only  broken  and  entered  her  dose  and 
earried  away  her  personal  property  found  there.  No  question  which 
was  there  decided  arises  in  the  present  case. 

The  defendant  is  entitled  to  a  new  trial  upon  the  question  of  damagesi 
bat  not  upon  the  question  of  title.    Lisbon  v.  Lyman,  49  N.  H.  553. 

New  trial  a$  to  damag$$. 


Eastman  t.  Hibbakd. 

(MN.H.60^.) 

Bankntptejf — contingent  debts — when  Uahiliiy  of  surety  on  bend  CTntinues  afiei  discharge. 

In  «D  action  against  a  soietyon  a  bond  given  to  seonre  the  damages  and  costs  occanoneci 
Iry  an  injunction,  the  defendant  pleaded  his  subsequent  discharge  in  bankruptcy. 
Replication  that  the  suit  in  which  the  injunction  issued  was  not  determined  until 
after  snch  dischazge.    Heldf  that  the  replication  was  good. 

ACTION  of  debt  upon  a  bond  executed  by  the  defendant  Morse^  who 
alone  answered,  as  surety,  in  October,  1866.     Morse  pleaded  La 
abatement  that  in  June,  1868,  he  was  discharged  in  bankruptcy. 

Replication  that :  '^  The  plaintiff  says  that  by  reason  of  any  thing  by 
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the  said  defendant  Morse  in  his  said  plea  alleged,  he  onght  not  to  be 
barred  from  having  and  maintaining  his  action  aforesaid  thereof  against 
him,  because  he  says  that  the  obligation  in  said  declaration  set  forth  was 
given  upon  the  condition  following,  that  is  to  say :  '  The  condition  of 
this  obligation  is  such,  that  whereas  the  said  Elisha  Hibbard  has  obtained 
an  injunction  upon  the  said  William  Eastman,  his  attorney  or  attorneys, 
and  George  Morrison,  deputy  sherifiE,  and  others  concerned,  against  the 
collection  of  an  execution  issued  in  favor  of  the  said  Eastman  against  the 
said  Hibbard,  issued  at  the  September  term  of  the  Supreme  Judicial 
Court  for  said  county  of  Grafton,  for  two  hundred  and  ninety-nine  dol- 
lars and  seventy-three  cents  damages,  and  eighteen  dollars  and  six  cents 
costs :  Now,  if  the  said  Elisha  Hibbard  shall  pay  and  satisfy  aU  such 
damages  as  may  be  occasioned  to  said  William  Eastman  by  reason  of 
such  injunction,  in  case  the  proceedings  in  which  the  said  injunction  is 
issued  shall  be  determined  against  the  said  Elisha  Hibbard,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force ; '  that  the  pro- 
ceedings in  which  said  injunction  was  issued  were  determined  against 
said  Hibbard  long  after  the  7th  day  of  January,  1868,  in  the  said  de- 
fendant's said  plea  mentioned,  and  were  not  before  that  time  determined^ 
to  wit,  on  the  ISth  day  of  March,  1873.  And  this  he  is  ready  to 
verify,"  etc  To  this  replication  the  defendant  demurred* 
The  case  was  reserved. 

Oarpenter,  for  plaintiff. 

K  W.  Farr^  for  defendants. 

Ladd,  J.  The  replication  shows  that  no  cause  of  action  accmed  to 
the  plaintiff  on  this  bond  until  more  than  five  years  after  Morse  was 
adjudged  a  bankrupt,  and  almost  ^^q  years  after  his  final  discharge. 
The  question  is,  whether  the  liability  of  the  defendant  as  surety  on  the 
bond  was  discharged  by  his  discharge  in  bankruptcy. 

Section  19  of  the  bankrupt  act  of  1867  provides  that  ^'  in  all  cases  of 
contingent  debts  and  contingent  liabilities  contracted  by  the  bankrupt, 
and  not  herein  otherwise  provided  for,  the  creditor  may  make  claim 
therefor  and  have  his  claim  allowed,  with  the  right  to  share  in  the  divi« 
dends,  if  the  contingency  shall  happen  before  the  order  for  the  final  divi- 
dend ;  or  he  may  at  any  time  apply  to  the  court  to  have  the  present 
value  of  the  debt  or  liability  ascertained  and  liquidated,  which  shall  then 
be  done  in  such  manner  as  the  court  shall  order,  and  he  shall  bo  aUowed 
to  prove  for  the  amount  so  ascertained."     It  was  obviously  impossible 
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for  the  plaintiff  to  ayail  himself  of  either  of  these  provisions  ;  the  con- 
tingcncy  did  not  happen  before  the  order  for  the  final  dividend,  and  there 
was  no  basis  upon  which  the  present  value  of  the  liability  could  be  ascer- 
tainetl  and  liquidated.  Whether  any  liability,  contingent  or  otherwise, 
would  ever  arise  upon  the  bond,  could  not  possibly  be  ascertained  at  that 
time,  and  was  not  in  fact  ascertained  till  &ye  years  afterward.  It  de- 
pended apon  whether  the  proceeding  in  which  the  injunction  was  issued 
should  be  determined  in  favor  of  Hibbard  or  this  plaintiff.  The  claim 
was  not  provable  under  the  act,  and  it  is  not  to  be  presumed  that  Con- 
gress intended  a  result  so  manifestly  unjust  as  that  it  should  be  barred 
by  the  discharge. 

Section  19  of  the  act  of  1867  is  to  the  same  general  purpose  as  section 
5  of  the  bankrupt  act  of  1841,  and  the  English  act  of  6  Greo.  4,  c.  16, 
namely,  to  provide  for  the  proof  of  contingent  debts  and  demands.  Cases 
decided  under  the  provisions  of  those  acts  may  therefore  be  considered 
as  in  point.  I  will  refer  particularly  to  but  one  —  Woodard  v.  Herbert^ 
2i  Me.  358.  There  a  debtor  was  arrested  on  mesne  process,  and  gave  a 
bond  in  common  form  to  procure  his  release  from  arrest ;  the  surety  in 
the  bond  then  filed  his  petition,  and  was  decreed  to  be  a  bankrupt ;  next, 
judgment  was  rendered  in  the  action,  and  the  bond  became  forfeited  by 
the  neglect  of  the  principal  to  perform  the  condition  thereof ;  and  after- 
ward the  bankrupt  received  his  certificate  of  discharge.  It  was  held 
that  such  certificate  furnished  no  defense  to  a  suit  on  the  bond.  Shbp* 
LET,- J.,  delivering  the  judgment  of  the  court,  says :  ^'  It  is  necessary  to 
distinguish  between  a  contingent  demand,  and  a  contingency  whether 
there  will  ever  be  a  demand.  *  *  In  the  case  of  a  bond  made  to  re- 
lease from  arrest  on  mesne  process,  there  is  no  obligation  to  pay  the  debt 
in  any  event,  if  one  should  finally  be  established.  It  only  obliges  the 
surety  to  cause  the  principal  to  do  a  personal  act,  and  in  case  of  failure, 
to  make  compensation  in  damages  wholly  unliquidated  and  incapable  of 
estimation,  before  the  effect  produced  by  the  failure  of  performance  of 
the  personal  act  can  be  perceived.  It  would  seem  to  have  been  impos- 
sible to  fix  any  value  upon  such  a  personal  obligation.  Upon  what  prin- 
ciples could  a  court  direct  a  valuation  of  the  chances  that  the  plaintiff 
would  recover  judgment,  and  that  the  defendant  in  that  suit  would 
ne^loct  to  notify  and  disclose,  as  the  statute  requires  ?  "  This  reasoning 
li  entirely  applicable  to  the  present  case.  Goodwin  v.  Starky  15  N.  H. 
218,  is  much  in  point,  as  are  also  the  English  cases  of  Hlnton  v.  Acrch 
mmiy  2  M.  G.  <&  S.  367 ;  Hankin  v.  Bennett,  8  W.  H.  &  G.  107  ;  Parhm 
r.  Inee^  4  H.  &  N.  53,  cited  by  plaintiff's  counsel,  and  JiTDougal  v.  Patom 
8  Taunt  bS^. 
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We  are  of  opinion  that  the  replication  shows  a  good  answer  to  the 
|»leay  and  that  the  demurrer 

Miui  heaverruUL 


Babksb  t.  Hibbabo. 

(MK.H.5SI.) 
Infant — nteeasaneg  -»  aUanmfi^  fie$. 

Ad  infuit  is  liable  as  for  nnocmBSi1in_  lor  Mrvioes  of  an  altoxney  rflndeied  in  deCaodinf 

him  in  a  bastaxdy  prooeeding. 

ASSUMPSIT  to  recover  for  services  rendered  by  the  plaintiff  as  at- 
torney in  defending  Hibbard  in  a  bastardy  proceeding.  The  defend- 
ant was  a  minor.  The  parties  agreed  that  "  the  services  were  sach  as 
are  usually  performed  in  similar  cases,  and  tiie  charges  reasonable  and 
just,  and  the  defendant  is  liable  therefor  unless  he  is  relieved  of  such 
liability  on  account  of  his  being  a  minor  as  aforesaid.  If,  in  tiie  opinion 
of  the  whole  court,  the  defendant  is  liable,  judgment  is  to  be  rendered 
for  the  plaintiff  for  the  amount  of  his  account ;  if  the  defendant  is  not 
liable,  the  plaintiff  is  to  become  nonsuit." 

Bather^  pro  ««,  cited  K  H.  M,  F.  Lm.  Go.  y.  i%«t,  82  N.  H.  845| 
Phdpt  V.  Worcester^  11  id.  51 ;  dark  v.  LetUe,  5  Esp.  28. 

Dudleyf  for  defendant,  besides  cases  cited  by  the  pluntif^  dted 
PeUri  V.  Fleming^  6  M.  &  W.  47 ;  Burghart  v.  Angentdn,  6  C.  &  P. 
€98 ;  1  Bl.  Com.  466 ;  8  Bac.  Abr.  598,  594 ;  8  Steph.  N.  P.  2058  $  1 
Am.  Lead.  Cas.  801,  802. 

Hibbard,  J.  If  the  plaintiff  is  entitied  to  recover  in  this  action,  it  is 
i^n  the  ground  that  professional  services  of  an  attorney,  rendered  to 
an  infant  defendant  in  a  bastardy  proceeding,  are  necessaries.  A  law- 
suit may  be  necessary  to  an  infant :  whether  it  is  so  or  not  must  be  de- 
termined by  circumstances,  as  in  case  of  other  things  claimed  to  be 
Decessaries.     ThraU  v.  Wright,  88  Yt.  494.     Services  rendered  by  aa 
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flttomej  for  their  protection  of  an  infant's  rif^ts  of  property  are  noi 
WHaries,  wad  the  attorney  cannot  reoorer  for  them  of  the  iafant,  whether 
ke  had  or  had  not  a  guardian.  Phe^  ▼.  Woreetierj  11  N.  H.  il. 
^  That  neoeaaaries  concern  the  peraon  and  not  the  eatate,  fomiahes  the 
true  teat."  Fowler,  J.,  in  H.  H.  M.  F.  Jks.  Co.  ¥.  N&ye$,  32  N.  U. 
345,  351.  Bat  expenaes  of  litigation,  iucorred  in  good  faith  by  a 
goardian  on  aooonnt  of  his  ward,  may  be  allowed  in  aettlement  of  the 
guardian's  aoooont     Smith  y.  Bean,  8  K.  H.  15. 

Upon  a  diligent  examination  of  reported  cases,  we  haye  found  no  di- 
rect anthority  on  the  qnestion  whether  an  infimt  is  liable  for  seryiees 
rendered  by  an  attorney  in  the  defense  of  a  bastardy  proceeding  or  a 
criminal  proceeding.     But  it  seems  that  professional  services  which  it  ii 
reasonable  for  him  to  have,  rendered  in  defending  him  in  a  prosecution 
for  a  criminal  offense  in  which  lus  liberty  and  even  his  life  vulj  be  at 
stake,  are  necessaries  for  which  he  ooght  to  be  liable.     It  was,  however, 
decided  in  BUI  ▼.  (Mdress,  10  Yeig.  514,  that  a  father  is  not  liaUe  for 
the  services  of  an  attorney  in  defending  his  minor  child  upon  a  charge  of 
mnrder,  for  the  reason  that  a  father  is  only  responsible  for  necessaries 
famished  to  his  minor  diild, ''  among  which  the  services  of  an  attorney 
cannot  be  ranked."     Bat  in  this  State  a  father  would  not  be  liable  in 
sach  a  case,  though  it  were  conceded  that  the  plaintiff's  services  were 
neoGssanes  for  his  minor  chUd.    KeOey  v.  Dams,  49  N.  H.  187 ;  S.  C, 
S  Am.  Bep.  499. 

Services  of  an  attorney  rendered  to  a  wife  in  prosecoting  a  libel  for 
diToroe  against  her  husband  are  not  necessaries  {AhrrUon  v.  Bok,  42 
N.  H.  478),  nor  are  those  rendered  in  defending  a  libel  of  the  husband 
against  the  wife  {Bat^  v.  Addem,  50  N.  H.  82 ;  S.  C,  9  Am.  Bep.  175)  ; 
bat  if  rendered  in  prosecntix^  the  hnsband  npon  the  complaint  of  his 
wife  for  a  breach  of  the  peace,  and  necessary  for  her  safety,  they  are 
necessaries.  Morris  v.  Palmer,  :)9  N.  H.  123.  If,  however,  there  were 
no  reasonable  grounds  for  inslitating  the  proceedings,  the  law  is  other- 
wise {Smith  V.  Davis,  45  N.  H.  566,  570) ;  but  if  readied  in  defending 
a  groondless  prosecution,  brought  by  the  husband  against  the  wife  to 
oompel  her  to  find  sureties  to  keep  the  peace,  they  are  necessaries  (  War- 
asr  V.  Ikiden,  28  Wis.  517;  S.  a,  9  Am.  Bep.  515);  and,  perhaps, 
if  the  prosecution  was  not  groundless  the  result  might  be  the  same. 
Mote  to  Warner  v.  Beiden,  11  Am.  Law  Beg.  (N.  S.)  283. 

A  strong  anthority  in  support  of  this  action  is  MeOrSUs  r.  Bartleti,  8 

N.  H.  569,  in  which  die  plaintifE,  though  not  an  infant,  had  been  made  in- 

e^Mble  of  entering  into  an  express  contract  by  the  filing  of  a  peaaon  for 

Iha  appoimaent  ef  a  guwdiaa  over  him ;  but  it  was  held  that  ^moiiey 
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furnished  him,  and  aid  rendered  him  in  making  a  proper  defense  against 
such  appointment,  in  a  case  where  there  is  apparently  a  reasonable  doubt 
whether  a  guardian  ought  to  be  appointed,  may  be  regarded  as  a  neces- 
sary expenditure  for  which  an  action  or  setoff  may  be  sustained  upon 
an  implied  promise." 

A  more  decisive  authority  in  favor  of  the  present  pliuntiff  is  Munsan  v. 
Wcuhhandy  31  Conn.  303.  A  female  infant  was  seduced  and  got  with 
child,  under  a  promise  of  marriage.  The  seducer  afterwai'd  refused  to 
marry  her,  and  she  was  left  in  a  state  of  destitution  and  suffering.  There-* 
upon  she  applied  to  an  attorney  to  bring  suit  for  her  for  the  breach  of  the 
promise  of  marriage.  He  did  so,  and  it  was  afterward  settled  by  the 
marriage  of  the  parties.  After  the  marriage,  the  attorney  sued  the 
husband  and  wife  for  his  services.  The  decision  was,  that,  if  the  ser- 
vices were  necessary  for  the  personal  relief,  protection  and  support 
of  the  female  defendant,  the  action  might  be  maintained. 

Though  the  object  of  a  bastardy  proceeding  is  to  procure  pecuniary 
compensation  or  security  from  the  putative  father,  its  effect,  if  he  is 
found  chargeable,  may  be  to  deprive  him  of  his  liberty  until  such  order 
as  the  court  may  make  shall  be  performed.  Gen.  Stats.,  ch.  76,  §§4, 
7.  If  he  is  found  chargeable,  and  is  imprisoned  for  neglect  to  obey  the 
order  of  the  court,  and  is  poor  and  unable  to  pay  such  sum  or  pre  cure 
such  security  as  may  be  ordered,  his  remedy  to  obtain  his  discharge  from 
imprisonment,  it  seems,  is  not  by  applying  to  be  admitted  to  take  the  oath 
for  the  relief  of  poor  debtors,  but  by  application  to  the  court  under  the 
Gen  Stats.,  ch.  76,  §  10,  by  whom  he  may  be  discharged  ''  at  such  time 
and  upon  such  terms  as  they  think  expedient"  The  services  of  an  at- 
torney in  thus  procuring  his  release  from  imprisonment,  or  in  procuring 
his  discharge  upon  a  recognizance  pending  the  proceedings,  obviously 
would  be  necessaries. 

It  was,  however,  held,  in  DorreB  v.  Hastings^  28  Ind.  478,  that  money 
paid  to  relieve  an  infant  from  a  military  draft  to  which  the  law  subjects 
him  is  not  for  necessaries.  But  in  Clark  v.  Leslie,  5  Esp.  28,  Lord  Al- 
VANLET  ruled  that  the  money  advanced  to  procure  the  liberation  of  an 
infant  from  arrest  on  execution  was  for  necessaries.  "  If  the  defendant 
had  been  in  execution,"  said  Lord  Alyanlet,  '^  that  b,  if  at  all  events 
the  defendant  had  made  himself  liable  to  the  debt,  and  could  controvert 
it,  paying  that  debt,  I  think,  would  be  necessaries."  And  in  People  v. 
MvUiuy  25  Wend.  698,  it  is  liud  down  that  "  an  infant  imprisoned  in  a 
civil  suit  is  entitled  to  a  discharge  from  imprisonment,  on  assigning  his 
property  in  compliance  with  the  provision  of  the  statute ;  and  such  a»* 
signment  is  valid,"  upon  the  ground  that  "  the  relief  from  imprisonment 
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being  80  high]  J  benefidal  to  the  petidoner,  hb  act  in  making  the  aaiign. 
ment  must  in  law  be  regarded  as  yalid." 

An  infant  has  anthority  to  do  what  he  is  bound  by  law  to  do.  Co.  JitL 
172,  a  ;  Lord  Mahsfibld,  in  Zoueh  ▼.  Panont^  8  Borr.  1801 ;  Parsoks, 
C.  J.,  in  Baker  ▼.  LoveUj  6  Mass.  78,  80.  He  may  execute  a  bond  to  the 
complainant  to  appear  and  answer  to  her  complaint  charging  him  with 
being  the  lather  of  a  bastard  child,  and  to  abide  the  order  of  the  court 
thereon.  Me  OaU  y.  Parker^  13  Mete.  372.  He  may  execute  a  bond  con- 
ditioned to  indemnify  a  town  from  the  support  of  his  bastard  child.  Peo» 
pU  Y.  Mocres^  4  Den.  518.  He  may  settle  with  the  mother  of  his  bastard 
chUd,  and  execute  the  instruments  necessary  in  making  such  settlement. 
Gautn  Y.  BwrtoHj  8  Ind.  70. 

We  think  that  it  must  be  held  that  an  infant  is  liable  for  the  serYices 
of  hu  attorney  in  defending  him  against  a  bastardy  proceeding.     This 
may,  it  is  true,  sometimes  subject  him  to  larger  liabflities  than  he  would 
incur  by  w^^Ving  do  defense  and  procuring  his  liberty  by  applying  for  a 
discbaige  from  imprisonment  after  he  had  been  found  chaigeable ;  but 
it  is  to  be  presumed  that  he  is  innocent  until  he  is  proved  to  be  guilty. 
A  bastardy  proceeding,  though  held  to  be  a  civil  action,  can  only  be  sus 
tained  upon  the  ground  that  the  defendant  has  committed  a  criminal  of- 
fense.    His  good  name  is  at  stake  as  well  as  his  property,  if  he  has  any 
or  ever  acquires  any,  for  a   judgment  rendered  against  him  will  be 
valid,  whether  he  is  or  is  not  liable  to  pay  his  attorney ;  and,  besides, 
if  he  is  found  chaigeable,  the  court  may  not  release  him  on  satisfactory 
evidence  of  his  inability  to  comply  with  the  order. 

If  an  infant  has  property,  the  law  provides  for  the  appointment  of  a 
guardian  to  hold  and  manage  it.  If  he  has  property  and  is  without  a 
guardian,  it  is  very  easy  to  procure  one  to  be  appointed.  There  can 
rarely  be  occasion  for  an  infant  to  employ  an  attorney  in  suits  relating 
to  his  property ;  but  if  he  has  no  property,  the  law  does  not  contemplate 
that  he  shall  have  a  guardian  ;  and  if  one  should  be  appointed  in  such  a 
case,  it  would  be  unreasonable  to  expect  him  to  employ  at  his  own  ex- 
pense an  attorney  for  his  ward.  If  an  infant  has  no  authority  to  pledge 
his  credit  to  an  attorney  when  arraigned  as  the  putetive  father  of  a  bas- 
tard chfld,  he  may  sometimes  be  prevented  from  getting  bail,  or  from 
making  a  successful  defense. 

We  are  of  the  opinion  that  the  consequence  of  holding  that  he  hat 
such  authority  are  much  more  likely  to  be  beneficial  then  prejudicial  to 
his  interests.  He  will  only  be  liable  for  services  and  expenses  which  it 
was  reasonable  to  render  and  incur.  That  his  own  directions  were  £ol- 
bwed,  nnleas  there  was  reasonable  cause  to  believe  it  was  for  his  inter* 
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eft  toMlow  them,  will  be  immaterial.  Any  express  promise  he  may 
make  to  pay  exorbitant  fees  to  his  attcHiiey  will  be  void.  He  will  only 
be  liable  apoD  an  hnplied  promise  to  pay  a  reasonable  sum«  Reeve's 
Dom.  ReL  [229]  [280] ;  Bing.  Inf.  &  Cot.  (2d  Am.  ed.)  87,  note ; 
Locke  Y,  Smith,  41  N.  H.  S46.  Charges  incurred  in  making  or  attempt- 
ing to  make  a  defense,  which  tiiere  was  no  good  reason  to  believe  it  was 
for  ^e  interest  of  the  infant  to  make,  will  not  be  recoverable.  Parker 
C.  J.,  in  MeCHIKs  v.  Bartktt,  8  N.  H.  569,  572.  But  accoiding  to  the 
agreement  of  the  parties,  the  services  of  the  plaintiff  for  the  defendant 
^  were  sudi  as  usually  are  performed  in  similar  cases,  and  the  charges 
reasonable  and  just,  and  the  defendant  is  liable  therefor  unless  he  is  re- 
lieved of  such  liability  on  account  of  his  being  a  minor.'*  There  must 
therefore  be  judgment  for  the  plaintiff  for  the  amount  of  his  account 

Tlie  condnsion  to  which  we  have  arrived  has  not  been  affected  by  th « 
oircnmstance  that  the  defendant,  at  the  time  he  employed  the  pliuntift 
had  been  emancipated  by  his  father.  See  Loeke  v.  Smi^  41  N.  H.  346. 
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(S5  N.  H.  56.) 

IMmtnee'^eimsiructing  roof  go  eu  to  project  snow  and  tee  mS»  higkmaff* 

• 

Dedaiation  that  defendant's  building  abatting  a  highway  was  so  oonstnicted  that  ths 
mow  and  ice  may  accamolate  npon  ttie  roof  and  thence  fall  into  the  street,  and  that 
ft  dM  so  fall  and  injore  the  plaintiff.  J7eid,  defective  in  not  charging  defendant  with 
MgUgence. 

ACnON  on  the  case.  The  first  count  alleged  that  defendant,  on 
February  4,  1873,  owned  a  house  abutting  on  Elm  street,  in  Man- 
chester, which  was  so  constructed  as  to  obstruct  the  fall  of  snow  and  tc 
accumulate  snow  and  ice  and  precipitate  them  upon  said  Elm  street,  and 
Ihat  plaintiff  while  passing  along  said  street,  on  said  date,  was  injured 
by  said  faUing  snow  and  ice. 

The  second  count  was  like  the  first,  except  that  it  contained  an  allegadoo 
that  the  roof  and  eaves  of  the  defendant's  building  project  over  and  mto 
Elm  street,  and  also  the  following :  '<  And  while  so  passing  along  and  on 
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■aid  sidewalk  as  aforesaid,  a  large  qaantity  of  ioe  and  snow,  wluch  had 
aceunalated  on  the  roof  of  the  said  defendant's  said  bnilding,  aad  which 
the  said  defendant,  though  well  knowing  thereof,  had  long  and  ne^li* 
gently  suffered  to  be  and  remain  upon  the  roof  and  eaves  of  the  building 
aforesaidi  endangering  the  life  and  limbs  of  those  having  occasion  to 
pass  over  and  along  said  street,  was  preci|»tated  and  fell  upon  the  plain- 
tiff, striking  her  upon  the  head,"  etc. 

Hie  defendant  demurred,  generally,  to  each  of  the  counts  of  the  deo- 
larationy  and  the  questions  thweon  arising  were  reserved. 

Marrisonj  Stanley  ^  HUand^  for  plaintiff. 
&  N.  Belly  for  defendant. 

Ll4J>d,  J.  In  the  trial  of  ibis  cause,  I  think  it  will  be  for  the  jury  to 
■ay  whether  the  injury  of  which  the  plaintiff  complains  was  caused  by 
the  n^ligence,  that  is,  the  want  of  due  care,  on  the  part  of  the  defend- 
ant. I  suppose  the  fact  that  ice  slid  from  the  roof  upon  the  sidewalk  o& 
this  particular  occasion  is  evidence  to  be  considered  on  the  general  ques* 
tion  of  the  defendant's  negligence ;  and  I  see  no  reason  why  the  jury 
might  not  legally  find  negligence  from  that  circumstanoe  alone,  if  unex- 
plained. It  was  the  general  duty  of  the  defendant  to  prevent  the  sliding 
of  snow  and  ice  from  her  roof  upon  the  sidewalk ;  she  was  bound  to 
guard  against  such  a  result  by  the  exercise  of  due  and  proper  care» 
When,  therefore,  the  thing  she  was  thus  bound  to  guard  against  and  pre- 
vent  happened,  I  should  say  res  ipea  loquitur^  and  if  no  explanation  were 
offered,  the  jury  might  find  negligence  without  other  proof.  It  is  much 
like  the  recent  case  of  Kecamey  v.  The  London^  Brighten,  etc^  Benbeay 
C6,y  Law  Bep.,  6  Q.  B.  759.  There,  as  the  plaintiff  was  passing  along 
a  highway  under  a  railway  bridge  of  the  defendants,  which  was  a  girder 
bridge  resting  on  a  perpendicular  brick  wall  with  pilasters,  a  borick  fell 
from  the  top  of  one  of  the  pilasters  on  which  one  of  the  girders  rested ; 
— a  train  had  passed  jast  previously.  The  question  was,  whether,  there 
being  no  other  evidence  of  negligence,  a  verdict  for  the  plaintiff  could  be 
allowed  to  stand ;  and  it  was  held,  that  the  defendants  being  bound  to 
use  due  care  in  keeping  the  bridge  in  proper  repab,  die  falling  of  the 
bride  was  evidence  from  which  the  jury  might  infer  negligenee  in  tiM 
defendants. 

It  has  been  thought  that  the  doctrine  laid  down  in  Xykmde  v.  Fletehety 
liaw  Rep.,  1  Exch.  65,  affirmed  on  error,  Law  Rep.,  3  H.  L.  SSO,  is  ap» 
plicable  to  cases  of  this  sort.  In  that  case  the  defendants  ooBstrveted  a 
reservoir  on  land  separated  from  the  plaintiff's  colliery  by  interveniiig 
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land  ;  mines  under  the  site  of  the  reservoir,  and  under  part  of  the  intei^ 
vening  land,  had  been  formerly  worked,  and  the  plaintiff  had,  bj  work- 
ings lawfully  made  in  his  own  coUiery  and  in  the  intervening  land, 
opened  an  underground  oonununication  between  his  own  colliery  and  the 
old  workings  under  the  reservoir.  It  was  not  known  to  the  defendants^ 
nor  to  any  person  employed  by  them  in  the  construction  of  the  reservoir, 
that  such  communication  existed,  or  that  there  were  any  old  workings 
under  the  site  of  the  reservoir,  and  the  defendants  were  not  personally 
guilty  of  any  negligence ;  but,  in  fact,  the  reservoir  was  constructed  over 
five  old  shafts  leading  down  to  the  workings.  On  the  reservoir  being 
filled,  the  water  burst  down  these  shafts,  and  flowed  by  the  underground 
communication  into  the  plaintiff's  mines.  HM^  reversing  the  judgment 
of  the  Court  of  Exchequer  (3  H.  &  C.  774),  that  the  defendants  were 
liable  for  the  damage  so  caused. 

In  the  opinion  of  the  court,  by  Blackburn,  J.,  the  decision  is  placed 
distinctly  and  emphatically  on  the  ground  that  one  who,  for  his  own  pur- 
pose, brings  upon  his  land,  and  collects  and  keeps  there,  any  thing  likely 
to  do  mischief  if  it  escapes,  \&  prima  facieWsAA^  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  Water  is,  in  this  respect,  put  in 
the  same  category  with  beasts  wont  to  rove  and  do  mischief,  filth  and  nox- 
ious odors.  And  the  same  view  was  taken  by  Lord  Cairns,  Chancellor, 
and  Lord  Cranworth,  who  delivered  opinions  in  the  House  of  Lords. 

I  am  not  aware  that  any  court  on  this  side  the  Atlantic  has  gone  so 
far  as  this ;  and  I  apprehend  it  would  be  a  surprise,  not  only  to  that  large 
class  of  our  people  engaged  in  various  manufacturing  operations  who  use 
water-power  to  propel  their  machinery,  and  for  that  purpose  maintain 
reservoirs,  but  to  the  legal  profession,  to  hold  that,  in  case  of  the  breaking 
away  of  such  reservoirs,  there  is  no  question  of  care  or  negligence  to  be 
tried,  but  that  he  who  has  thus  accumulated  water  in  a  "non-natu« 
ral "  state  on  his  own  premises  is  liable,  at  all  events  as  matter  of  law, 
in  case  it  escapes,  for  the  damage  caused  by  it.  See  Mayor  of  New 
York  V.  Bailey,  2  Den.  433.  But  however  that  may  be,  it  is  to  be  borne 
in  mind  that  ice  and  snow,  although  the  material  of  which  they  are  com- 
posed is  water,  are,  nevertheless,  solids,  and,  as  such,  are  no  more  liable 
to  escape  control,  and  pass  upon  the  premises  of  an  adjoining  proprietor 
and  there  do  mischief,  than  any  other  solid  bodies  of  a  similar  material 
construction,  that  is,  of  like  specific  gravity  and  external  form.  Water, 
en  the  other  hand,  being  a  liquid,  the  particles  of  which  move  easily  upon 
each  other,  is  constantly  seeking  a  level,  and  so  exerts  a  constant  force 
which  must  be  constantly  restrained :  and  all  the  mischiefs  of  an  inunda- 
don  are  certain  to  follow  the  breaking  away  of  the  barriers  erected  foi 
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its  control.  This  is  its  nature  as  much  as  it  is  the  nature  of  cattle  to  rove 
and  eat  a  neighbor's  com,  or  of  filth  from  a  privy  to  be  offensive,  or  of 
unwholesome  stenches  to  be  diffused,  so  as  to  contaminate  the  air  which 
■  neighbor  is  compelled  to  breathe. 

As  a  general  proposition,  it  is  safe  to  saj  that  the  owner  of  land  has 
a  right  to  make  a  reasonable  use  of  his  property ;  and  that  right  extends 
as  well  to  an  unlimited  distance  above  the  earth's  surface  as  to  an  un- 
limited distance  below.  He  may  not  only  dig  for  a  foundation  and  a  cellar 
as  deep  as  he  pleases,  but  he  may  erect  his  building  as  high  as  he  pleases, 
into  the  air,  subject  all  the  time,  of  course,  to  a  proper  application  of  the 
doctrine  contained  in  the  maxim  sic  tUere  tuo  ut  cdienum  nan  kedas.  The 
erection  and  maintenance  of  buildings  for  habitation  or  business  is  a  cus- 
tomary and  reasonable  use  of  land.  Of  course  the  land-owner,  in 
making  such  erections,  must  be  held  to  the  exercise  of  all  due  care 
against  infringing  the  legal  rights  of  others 'to  be  determined  by  the  na- 
ture of  the  rights  and  interests  to  be  affected  and  all  the  circumstances 
of  each  particular  case.  In  this  climate  where  snow  is  sure  to  fall  in 
considerable  quantities  at  intervals  during  a  considerable  portion  of  the 
year,  and  equally  sure  in  the  end  to  melt  and  find  its  way  back  to  the 
earth  in  the  form  of  water  or  ascend  into  the  clouds  as  vapor,  the 
builder  must  undoubtedly  be  held  to  the  exercise  of  all  due  and  reason- 
ablo  care  against  injury  to  others  from  the  effect  of  these  natural  causes, 
operating  according  to  the  known  laws  of  nature,  in  tho  situation  of  things 
as  altered  from  their  natural  state  and  condition  by  his  own  acts. 

I  think  this  case  faUs  within  that  dass  of  cases  referred  to  by  BronsoN) 
C.  J.,  in  his  elaborate  and  useful  opinion  in  RadcUff^$  Executors  v.  Mayor 
of  Brooifyn,  4  N.  Y.  200,  where  it  is  held  that  a  man  will  not  ba 
answerable  for  the  consequences  of  enjoying  his  own  property  in  the  way 
such  property  is  usually  enjoyed,  unless  an  injury  has  resulted  to  another 
from  the  want  of  proper  care  or  skill  on  his  part. 

The  doctrine  is  clearly  stated  in  the  first  head-note  to  Rylands  v. 
FldeheTy  as  reported,  Law  Rep.,  8  H.  L.  880,  as  follows  :  ''  Whera 
the  owner  of  land,  without  willfulness  or  negligence,  uses  his  land  in  the 
ordinary  manner  of  its  use,  though  mischief  should  thereby  be  occasioned 
to  his  neighbor,  he  will  not  be  liable  in  damages."  This  is  a  broad 
statement  of  a  general  legal  proposition,  and  must  not  be  regarded  as  an 
expression  of  opinion  upon  any  specific  question  of  evidence  that  may 
arise  on  the  trial  of  this  case. 

It  b  quite  possible  these  views  may  be  found,  on  careful  examination, 
not  to  be  so  much  at  variance  with  the  recent  decisions  in  Massachusetts 
hi  the  case  of  Shipley  v.  Pifiy  Associates^  101  Mass.  251 ;  S.  C,  3  Am. 
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Rep.  846,  and  106  Mass.  194 ;  S.  C,  8  Am.  Rep.  did,  as  they  first  appear, 
a  I  though  both  the  learned  judges  who  deliyered  the  opinions  of  the  oonit 
gave  expression  to  remarks  implying  that  the  doctrine  of  Rylanit  t. 
Fletcher  may  have  application  in  such  a  case,  to  which,  with  very  great 
diffidence,  I  find  myself  unable  to  agree. 

If  a  man  must,  at  all  hazards,  keep  upon  his  own  premises  the  snow 
which  is  arrested  in  its  natural  fall  to  the  earth  by  the  roof  of  his  house,  it 
Beems  to  me  very  inconvenient,  not  to  say  absurd,  consequences  may  fol- 
low. We  all  know  that  in  this  climate  a  heavy  fall  of  snow  is  not  imfre* 
quently  followed  immediately  by  wind ;  and,  when  that  happens,  it  is  a 
probable  if  not  an  inevitable  consequence  that  the  snow,  which  has  been 
arrested  in  its  natural  fall,  and  accumulated  on  roofs,  will  be  carried  o£f 
and  deposited  by  the  wind  in  a  different  place  from  where  it  would 
have  finally  rested  but  for  the  roof ;  hence,  in  very  many  instances,  the 
act  of  the  land-owner  in  maintaining  his  building,  concurring  with  the 
natural  operation  of  the  elements,  will  cast  upon  the  premises  of  an  ad- 
joining proprietor  snow  with  which,  otherwise,  such  adjoining  proprietor 
would  not  have  been  annoyed,  incumbered  or  damaged.  I  do  not  see 
why  such  a  doctrine,  if  carried  to  its  logical  results  and  strictly  applied, 
would  not  practically  prevent  the  building  of  cities.  I  think  the  injury 
which  results  in  such  a  way,  from  a  customary  and  reasonable  use  by  tho 
land-owner  of  his  property,  he  using  due  care  (which  would  doubtlesa 
be  a  very  high  degree  of  care)  to  guard  against  damage  to  his  neighbor^ 
does  not  furnish  a  legal  course  of  action,  but  must  be  regarded  as  daaff^ 
num  absque  injuria.  I  make  this  remark  simply  with  reference  to  the  suj^ 
posed  application  of  the  doctrine  of  JRt/lands  v.  Fletcher  to  this  case ;  and 
I  purposely  abstain  from  any  extended  discussion  of  the  legal  questions 
which  may  arise  in  the  case,  because  those  questions  can  be  better  and 
more  intelligently  considered  when  the  actual  facts,  as  shown  upon  a 
trial,  are  before  us. 

The  conclusion  I  come  to  is,  that  the  demurrer  must  be  sustained  at 
to  the  first  count,  and  overruled  as  to  the  second. 

CusHTNG,  C.  J.  The  declaration  contains  two  counts.  In  the  first 
it  is  alleged  that  the  defendant's  building  is  placed  by  the  side  of  the 
highway,  and  so  constructed  that  the  snow  and  ice  may  accumulate  upon 
the  roof,  and  from  the  roof  fall  into  the  street ;  and  it  does  not  allege  any 
negligence  or  want  of  due  care  in  the  construction  or  management  of  the 
building,  and  therefore  assumes  as  law,  that  if,  under  any  drcumstances, 
snow  and  ice  should  fall  from  the  roof  and  injure  a  passenger  in  the 
highway,  the  defendant  would  be  liable  absolutely. 
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The  second  count  alleges  that  the  roof  was  constructed  so  as  to  oyerhang 
the  highway,  and  that,  through  the  negligence  of  the  defendant,  the  pnow 
and  ice  fell  into  the  street  and  injured  the  plaintiff. 

In  Brown  ▼.  KendaU,  6  Cush.  292,  Shaw,  C.  J.,  says,  arguendo  :  ^lU 
in  the  prosecution  of  a  lawful  act,  a  casualty  purely  accidental  arises,  do 
action  can  be  supported  for  an  injury  arising  therefrom/' 

^  In  using  this  term,  '  ordinary  care,'  it  may  be  proper  to  stato  that 
what  constitutes  ordinary  care  will  vary  with  the  circumstances  of  cases. 
In  general,  it  means  that  kind  and  degree  of  care  which  prudent  and 
cautious  men  would  use,  such  as  is  required  by  the  exigency  of  the  case, 
and  such  as  is  necessary  to  guard  against  probable  danger/' 

^  To  make  an  accident,  or  casualty,  or,  as  the  law  sometimes  states  it, 
inevitable  accident,  it  must  be  such  an  accident  as  the  defendant  could  not 
have  avoided  by  the  use  of  the  kind  and  degree  of  care  necessaxy  to  the 
exigency,  and  in  the  circumstances  in  which  he  was  placed." 

It  appears  to  me  that  the  eminent  judge  who  delivered  the  opinion  in 
ibis  case  has  given  in  these  few  words  a  clear  and  intelligible  statement 
of  a  principle  of  law  of  universal  application.  In  the  case  of  ^ofon  v. 
CoUim,  53  N.  H.  442,  the  doctrine  laid  down  by  Shaw,  C.  J.,  in  the 
ease  of  Brovm  v.  Kendall^  6  Cush.  292,  and  above  cited  by  us,  is  affirmed 
and  approved  after  a  very  elaborate  and  exhaustive  discussion,  and  must 
DOW  be  taken  to  be  the  law  of  New  Hampshire.  There  may  be  casei 
where  the  very  fact  that  the  accident  has  happened  may  justly  be  con- 
sidered as  evidence  tending  to  show  neglect. 

In  the  case  under  discussion,  it  is  not  alleged  that  the  defendant,  io 
erecting  and  maintaining  her  buOding,  had  violated  any  local  statnte  oi 
by-law  of  the  city  of  Manchester,  nor  does  it  appear  that  the  act  of  erect- 
ing and  maintaining  the  building  was  unlawful,  so  that  the  defendant  is 
not  liable  unless  there  has  been  a  want  of  due  care ;  and  the  first  couitt 
of  the  declaration,  which  seeks  to  charge  her  absolutely,  cannot  be  main- 
tained. 

By  Gen.  Stats.,  ch.  70,  S  Hy  the  erection  or  continuance  of  a 
bwilding  upon  or  over  any  highway  is  punishable  by  indictment  and  fine, 
and  the  building  so  erected  is  a  nuisance.  If,  therefore,  the  building 
of  the  defendant  is,  as  alleged  in  the  second  count  of  the  plfdntiff's 
declaration,  so  built  as  to  project  over  the  highway,  it  is  a  nuisance, 
and  the  maintaining  of  it  an  indictable  offense.  This  being  so,  the  in- 
jury to  the  plaintiff  would  appear  to  have  been  produced  by  Uie  unlawful 
act  of  the  defendant,  and  she  would  be  Iia>)le  without  proof  of  uegU 
genoe. 
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Foster,  C.  J.,  C.  C.  I  agree  with  mj  learned  brethren  that  the  first 
count  in  the  plain  tifE's  declaration  cannot  be  sustained,  and  that  the 
demurrer  thereto  must  be  allowed.  The  second  count  not  onlj  alleges 
positive  negligence  and  want  of  proper  care  in  suffering  the  snow  and 
ice  to  accumulate  upon  her  building  and  to  remain  there,  and  moreover, 
that  the  building  was  "  so  constructed  "  as  to  obstruct  the  fall  of  snow 
and  ice,  and  cause  it  to  accumulate  thereon,  and  to  cause  ice  to  form  on 
the  roof  and  be  precipitated  upon  the  sidewalk  below,  but  it  also  contains 
the  distinct  allegation  that  ^*  the  roof  and  eaves  "  of  the  defendant's  building 
<<  project  over  and  into  Elm  street,"  thus  charging  the  defendant  with 
maintaining  a  nuisance,  in  violation  of  express  statutory  law.  The  de- 
murrer to  the  second  count  must,  therefore,  be  overruled. 

If  the  allegation  of  the  projection  of  the  eaves  and  roof  over  and  into 
the  street  should  be  proven  on  the  trial  of  the  cause,  the  plaintifE  will  be 
entitled  to  a  verdict,  without  any  evidence  of  actual  negligence  or  want 
of  care  on  the  part  of  the  defendant  being  required. 

The  existence  of  the  nuisance,  and  the  injury  therefrom  to  a  person 
using  ordinary  care  on  his  part,  are  sufficient  to  sustain  an  action  against 
the  author  or  maintainer  of  the  nuisance.  Shearman  &  Bedfield  on 
Negligence,  §  363,  and  authorities  cited ;  ElUot  v.  ihneardy  27  N.  IL 
208. 

Independently  of  this  consideration,  I  am  not  prepared  to  hold  that 
the  mere  fact  of  the  injury  to  the  plaintiff  from  the  falling  of  the  ice 
from  the  defendant's  roof  is  any  thing  more  than  evidence  competent  for 
the  consideration  of  the  jury  upon  the  question  of  the  defendant's  negli- 
gence. I  am  not  prepared  to  say  that  it  is  prima  facie  evidence  of 
negligence,  in  so  far  as  evidence  thus  denominated  is  sometimes  said  to 
be  sufficient  to  require  the  defendant  to  assume  thenceforward  the 
burden  of  proof,  or  to  rebut  any  presumption  arising  from  the  fact.  The 
fact  raises  no  presumption,  nor  touches  the  burden  of  proof.  It  is  evi- 
dence simply,  which,  with  or  without  other  evidence  bearing  upon  the 
general  question  of  negligence,  the  jury  may  consider  and  weigh. 

The  general  reasoning  of  my  brother  Ladd,  as  expressed  in  his  opin« 
ion,  seems  to  me  logical  and  sensible.  Certainly,  it  is  not  opposed  to  any 
authority  in  this  State,  though  its  results  have  not  been  expressed  ai 
settled  law. 

Demurrer  sustained  as  io  first  cawUy  and  ovemded  as  to  second. 
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Innaranee  —  oonditlon  offoingt  doulde  ituurance, 

like  plaintiil^  having  a  valid  insnranoe  in  one  company  conditioned  to  be  void  if  the 
asBDxed  ahoold  have  mriHting  during  the  existence  of  such  policy,  any  other  contract 
of  insurance,  whether  valid  or  not,  obtained  a  policy  from  the  defendants  upon  part  of 
the  game  property,  which  was  also  conditioned  against  doable  insurance.  Held,  (1) 
that  the  first  policy  did  not  terminate  instantly  upon  the  execution  of  the  second  so 
as  to  save  the  condition  in  the  second,  and  that  there  was  a  double  insurance  within  the 
terms  of  the  second  policy;  and  (2)  $emble  that  the  condition  in  the  first  policy,  mak- 
ing it  void  in  case  of  an  **  invalid  "  contract  of  insurance,  was  void.* 

ACTION  of  assumpsit  upon  a  policy  of  insurance  issued  by  the  de- 
fendant. The  following  facts  were  agreed  upon. 
On  the  Ist  day  of  January,  1868,  the  plaintiff,  Austin  W.  Gree,  ob- 
tained a  policy  of  insurance  from  The  Niagara  Fire  Insurance  Company 
on  his  house,  bams,  furniture,  and  produce  in  Marlow,  N.  H.  This 
policy  contained  the  following  proviso  :  '*  And  provided  further,  if  the 
assured,  or  any  other  person  or  parties  interested,  shall  have  existing, 
daring  the  continuance  of  this  policy,  any  other  contract  or  agreement 
for  insurance  (whether  valid  or  not)  against  loss  or  damage  by  fire  on 
the  property  hereby  insured,  or  any  part  thereof,  not  consented  to  by 
this  company  in  writing,  and  mentioned  in  or  indorsed  upon  this  policy 
then  this  insurance  shall  be  void  and  of  no  effect."  On  August  22,  1870, 
the  plidntiff  obtained  a  policy  from  the  defendants  on  the  same  property, 
and  also  ''  on  hog-house,  14  by  19  feet,  the  sum  of  fifty  dollars,  and  on 
clothing  in  said  dwelling-house  and  ell,  one  hundred  dollars."  Sec.  10, 
of  the  defendants'  act  of  incorporation,  is  as  follows,  viz. :  ''  And  be  it 
further  enacted,  that  if  insurance  on  any  house  or  building  shall  be  and 
subsist  in  said  company  and  in  any  other  office,  or  from  and  by  any 
other  person  or  persons,  at  the  same  time,  the  insurance  made  in  and  by 
said  company  shall  be  deemed  and  become  void,  unless  such  double  in- 
surance subsist  with  the  consent  of  the  directors,  signified  by  indorse- 
ment on  the  back  of  the  policy,  signed  by  the  president  and  secretary." 
The  act  of  incorporation  of  the  defendants,  and  the  proviso  in  the  first- 
mentioned  policy,  are  in  very  fine  print,  and  the  clause  against  double 
insurance  in  neither  of  the  policies  was  known  to  the  plaintiff,  who  acted 
10  good  faith  throughout,  until  the  property  was  destroyed. 


•  See  Subbard  v.  Harford  Fire  Itis.  Co.,  11  Am.  Rep.  125. 
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Wheeler  ^  FauUcner,  for  defendants. 

Ladd,  J.  In  Gide  y.  The  Bw,  Co.j  41  N.  H.  170,  the  plaintiff,  hav- 
ing a  valid  insurance  in  one  company,  with  a  condition  against  doable 
insurance,  obtained  a  policy  in  another  company  which  also  contained  a 
similar  condition  ;  and  it  was  held,  in  accordance  with  the  general  current 
of  authority,  that  the  first  policy  was  not  rendered  invalid  for  the  reason 
that  the  second  never  had  any  vitality,  and  did  not  constitute  any  breach 
of  the  condition  in  the  first. 

In  the  present  case,  up  to  the  moment  when  the  form  of  a  contract 
with  the  defendants  was  completed,  the  plaintiff  had  a  valid  contract  of 
insurance  with  the  Niagara  company.  But  now  it  is  said  that  the  idle 
ceremony  of  taking  out  an  invalid  policy  with  the  defendants  was  a 
breach  of  a  condition  found  in  the  policy  of  the  Niagara  company,  not 
indeed  against  double  insurance,  but,  if  it  amounts  to  any  thing,  a  condi- 
tion against  an  attempt  to  procure  double  insurance ;  that  thereupon  the 
Niagara  policy  became  void,  and  therefore  the  argument  is,  there  was 
no  instant  of  time  when  there  was  a  double  insurance,  and  so  the  de- 
fendants' policy  is  still  in  full  force,  notwithstanding  their  condition.  Id 
other  words,  that  the  whole  force  and  effect  of  the  law,  as  settled  in  this 
State,  as  well  as  in  other  jurisdictions,  is  avoided,  or,  to  use  a  more 
appropriate  expression,  evaded,  and  a  policy  which  otherwise  would  have 
been  nugatory  in  its  inception,  by  virtue  of  an  express  condition  incor- 
porated into  it,  made  valid  and  of  binding  force  by  four  words,  found 
inclosed  in  brackets,  in  the  middle  of  the  condition,  finely  printed,  in 
the  Niagara  policy. 

I  am  unable  to  adopt  this  view.  Doubtless  insurance  companies  may 
insert  conditions  in  their  policies  to  protect  themselves  against  the  mis- 
chiefs of  double  insurance ;  and,  unless  such  conditions  are  repugnant  to 
the  contract  evidenced  by  the  policy,  or  are  for  some  other  legal  cause 
inoperative,  effect  will  be  given  to  them  in  accordance  with  the  intention 
of  the  parties  as  expressed  in  the  instrument. 

The  condition  in  the  defendants'  policy  is  the  usual  condition  inserted 
for  this  legal  and  proper  pivpose  ;  and  it  seems  to  me  it  would  be  strain* 
ing  a  point,  as  well  as  introducing  a  refinement  which  the  law  ought  not 
to  tolerate,  to  hold  that  the  Niagara  policy  did  not  survive  the  execution 
of  the  defendants'  policy  so  as  to  render  the  same  invalid,  within  the 
fair  and  sensible  construction  of  that  condition.  The  construction  con- 
tended for  would,  as  it  seems  to  me,  tend  to  invite  rather  than  disooorage 
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tlie  introdQction  into  policies  of  insurance  of  astute  and  perplexing  con- 
ditionS)  and  to  promote  rather  than  discountenance  the  worst  kind  of 
rivalry  between  rival  companies  to  see  which  should  succeed  best  iu 
protecting  themselves  in  this  way  against  liabilit;f  in  case  of  loss,  at  the 
expense  of  others  at  least  equally  entitled  to  the  equitable  consideration 
of  the  court,  or  at  the  expense  of  the  assured. 

I  am  of  opinion  that  when  the  plaintiff,  without  surrendering  or  in  any 
way  canceling  or  intending  to  cancel  his  policy  in  the  Niagara  company, 
procured  another  policy  on  the  same  property  from  the  defendants,  there 
was  a  double  insurance  within  the  fair  meaning  of  the  condition  in  that 
policy,  and  that  the  defendants  cannot  be  held  liable  for  the  loss  of  the 
property  covered  by  the  Niagara  policy. 

This  is  as  far  as  it  is  necessary  to  go  in  the  present  case.  But  it  is 
Dot  to  be  understood  that  I  accept  the  view  that  the  Niagara  policy  was 
rendered  invalid  by  the  nugatory  act  of  the  plaintiff  in  procuring  a  policy 
from  the  defendants. 

The  condition  under  consideration  in  the  Niagara  policy,  as  already 
remarked,  is  not  against  double  insurance,  nor  is  it  against  any  specified 
act  on  the  part  of  the  plaintiff  like  the  obtaining  of  an  invalid  policy  in 
some  other  company  ;  but  it  is  expressed  in  terms  very  vague  and  very 
general,  against  the  making  of  an  invalid  contract  of  insurance.  What 
18  an  invalid  contract  of  insurance  ?  Obtaining  a  nugatory  policy  in  soma 
other  company  has  been  held  over  and  over  again  not  to  constitute  any 
eontract  at  all.  It  confers  no  rights  on  the  one  hand,  and  imposes  no 
obligations  on  the  other.  It  Lb  not  a  contract,  it  is  a  mere  nullity.  How 
<an  that  which  is  not  a  contract,  in  any  legal  or  even  popular  sense  of 
the  term,  properly  be  called  an  invalid  contract  ?  Suppose  the  plaintiff 
had  gone  through  the  form  of  making  a  contract  with  some  person  who 
represented  that  he  had  authority  to  act  for  and  bind  some  insurance* 
company,  when,  in  point  of  fact,  he  had  no  such  authority,  and  in  that 
way  obtained  a  policy  which  was  void  by  reason  of  fraud  or  forgery,  or 
bothy  on  the  part  of  the  pretended  agent:  would  that  constitute  an 
invalid  contract  of  insurance  within  the  meaning  of  this  condition  ? 

Illustrations  and  queries  of  this  sort,  showing  the  extraordinary  nature 
of  the  questions  that  might  arise  in  the  construction  of  such  a  condition, 
need  not  be  multiplied.  I  only  desire  to  say,  that  I  am  not  satisfied  that 
the  act  of  the  plaintiff  brings  the  case  within  the  terms  of  the  condition, 
even  admitting  that  the  condition  is  in  any  view  a  valid  one.  Bat  I  am 
not  prepared  to  admit  that  the  condition  is  a  valid  one.  I  do  not  sup- 
pose it  would  be  contended  that  a  condition,  that  the  policy  should  be 
wmd  m  ease  the  plaintiff  did  nothing  at  all,  would  be  a  valid  conlition. 
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Most  oertainly  it  would  be  void  for  repugnance.  How  does  it  change 
the  legal  aspect  of  the  matter  to  say  that  it  shall  be  void  if  he  does  an 
act  which,  in  the  eye  of  the  law,  amounts  to  exactly  the  same  thing  as 
though  he  had  done  no4hing  at  all  ?  The  utmost  that  can  be  said  of  it  is, 
that  it  is  a  condition  against  an  aUempt  to  procure  double  insurance  ;  and 
IS  it  to  be  held  that  such  a  condition  is  legally  consistent  with  the  scope 
and  effect  of  the  contract,  as  evidenced  by  the  policy  ?  If  on  attempty 
resulting  in  total  failure,  may  be  allowed  the  effect  to  avoid  a  policy, 
why  not  allow  a  simple  purpose  or  intention,  formed  in  the  mind  of  the 
assured  but  never  put  into  action,  the  same  force  whenever  such  secret 
purpose  can  be  discovered?  I  think  I  should  hesitate  before  coming  to 
the  conclusion  that  a  condition,  declaring  the  policy  forfeited  if  the  as- 
sured makes  an  abortive  attempt  to  procure  double  insurance,  is  so  con- 
sistent with  the  contract  to  which  it  is  annexed  that  it  can  be  upheld  in 
giving  construction  to  the  whole  instrument  taken  together. 

It  may  be  said  that  an  invalid  contract  of  insurance,  if  believed  by 
the  assured  to  be  valid,  furnishes  the  same  temptation  to  a  fraudulent 
destruction  of  the  property  by  him  as  though  it  were  valid ;  and  that  is 
doubtless  true.  But  the  answer  is,  that  this  has  not  heretofore  been  re- 
garded as  a  sufficient  reason  for  holding  both  policies  void,  as  is  shown 
by  the  case  of  G(x!e  v.  TTie  Ins.  Oo,  The  supposed  double  insur&noe 
would,  of  course,  be  evidence  more  or  less  cogent  for  the  jury  to  oonsidei 
upon  the  question  whether  the  assured  burnt  his  own  property ;  but  it 
does  not  furnish  a  legal  reason  why  a  condition  which  ought  to  be  held 
void  for  repugnancy,  on  a  fair  construction  of  the-  whole  instrument  in 
which  it  is  found,  should  be  declared  valid. 

If  these  views  be  correct,  they  bring  us  to  the  same  result  already 
reached  by  another  road ;  for,  if  the  condition  against  an  invalid  contract 
of  insurance  contained  in  the  Niagara  policy  be  held  in  operation,  the 
case  stands  in  all  respects  like  Gale  v.  77ie  Ins,  Co. ;  and  there  can  be 
no  recovery  against  the  defendants,  upon  the  facts  stated  in  the  case, 
except  for  the  hog-house  and  the  clothing,  which  were  not  covered  by 
the  Niagara  policy. 

SsiiTH,  J.  The  question  raised  in  this  case  was  settled  in  GaU  v.  7%s 
Ins.  Co.y  41  N.  H.  170,  which  is  in  conformity  with  the  general  current 
of  authorities.  It  is  claimed,  however,  by  the  plaintiff,  that,  inasmuth 
as  the  policy  of  the  Niagara  company  provides  that  by  the  existence  oi 
any  other  agreement  for  insurance,  whether  vaUd  cr  not,  the  insurance 
in  that  company  shall  be  void,  that  policy  must  inevitably  be  void; 
and  being  so  void,  there  is  nothing  to  prevent  the  validity  of  the  poUqr 
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€1  the  defendant  oompanj.  Even  if  the  first  policy  be  void  for  that 
reason,  I  do  not  think  that  fact  will  make  valid  the  second.  At  the 
time  the  plaintiff  agreed  with  the  defendants  for  the  second  policy,  he 
had  a  Yalid  policy  in  the  Niagara  company,  and  that,  by  the  terms  of 
the  defendants'  policy,  rendered  the  second  policy  void.  Jackson  ▼. 
MoMiaehusetU  Hu,  Oo^  28  Pick.  418  ;  Clark  y.  New  England  Bu.  Co^  6 
Cush.  342;  BcarreU  y.  Vmon  Hu.  Ob.,  7  id.  179.  If,  then,  the  I^agara 
policy  became  void,  as  contended  by  the  plaintiff,  as  the  result  of  his 
procuring  the  second  policy,  the  question  arises  whether  both  policies  are 
not  Yoid. 

I  do  not  think,  however,  that  the  provision  in  the  Niagara  policy 
that  an  invaUd  agreement  for  insurance  shall  render  that  policy  void 
has  that  effect,  for  the  reasons  suggested  by  my  brother  Ladd,  namely, 
(I)  that  a  nugatory  policy  constitutes  no  contract  at  all  —  it  is  a  mere 
Dullity ;  (2)  that  such  a  condition  is  not  a  valid  one,  being  void  for 
repugnancy,  and  inconsistent  with  the  scope  and  effect  of  the  contract. 

FosTXB,  C.  Jt  C.  C.  I  entirely  agree  with  the  views  and  conclusions 
of  my  brethren. 


Oilman  y.  Laoohia. 

(65  N.  H.  130.) 
Bgkwmf—'liMliiif  of  town  to  adjoining  land 


la  an  actiaii  1^  the  owner  of  land  ad joinhig  a  highway  against  the  town,  the  dedaia- 
tkm  alleged  that  the  defendant  negligently  pennitted  the  highway  and  diains  to 
get  out  of  repair,  so  that  the  water  which  ought  to  have  gone  through  the  diaini 
overflowed  pJaintifTs  land  to  his  damage.  Eeldj  that  the  declaration  stated  a  cause 
of 


ACTION  in  the  case  against  the  town  of  Laconia  to  recover  damages 
to  pliuntiff's  lands,  by  reason  of  the  negligence  of  the  defendant 
in  permitting  an  adjoining  highway  to  get  out  of  repair  and  the  drains 
thereto  to  become  so  filled  up  that  the  water  which  should  and  otherwise 
would  have  been  carried  off  through  them,  overflowed  plaintiff*s  land 
and  damaged  it.     The  defendant  demurred. 

Banuxrdf  for  plaintiff. 
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JjADDj  J.  I  think  this  demurrer  most  be  oyerruled.  The  injury  to 
a  land-owner,  for  which  compensation  is  made  by  the  award  of  damages 
upon  the  laying  out  of  a  highway,  is  such  as,  in  the  judgment  of  the 
selectmen,  county  commissioners,  or  jury,  as  the  case  may  be,  will  result 
to  him  from  the  construction  and  maintenance,  in  a  suitable  and  proper 
manner,  of  a  road  upon  the  land  taken  for  that  purpose,  and  nothing 
more.  Nor  can  there  be  any  doubt  but  that  the  selectmen  or  otlier 
tribunal,  in  estimating  such  damage,  must  go  upon  the  ground  that  in 
building  and  maintaining  the  road  reasond)le  care  and  skill  will  be  exer- 
cised, and  a  just  regard  be  had  to  the  rights  of  the  owner  of  adjoining 
land,  as  well  as  the  owner  of  land  over  which  the  highway  passes.  It 
being  certain,  therefore,  that  the  land-owner  receives  no  compensation 
in  the  original  award  of  damages  for  injury  whidi  may  be  caused  him 
by  an  improper  or  unsuitable  construction  and  maintenance  of  the  road, 
or  by  a  construction  and  maintenance  that  have  not  a  proper  regard  for 
his  rights,  the  question  is  whether  he  can  maintain  an  action  at  common 
law  against  the  town  to  recover  such  damage. 

That  he  cannot  recover  against  the  highway  surveyor  or  other  public 
'Officer  charged  by  law  with  the  duty  of  building  or  repairing  the  road« 
provided  such  officer  has  acted  in  good  faith  and  according  to  the  best  of 
his  abilities,  is  well  settled  (  Waldron  v.  Berryy  51  N.  H.  136) ;  and  the 
statute  only  provides  for  an  assessment  of  additional  damages  when,  in 
repairing  a  highway  by  authority  of  the  town,  the  grade  is  raised  or 
lowered,  or  a  ditch  made  at  the  side  thereof.  Gren.  Stats.,  ch.  66,  S 
20.  Unless,  therefore,  the  common  law  furnishes  a  remedy  against  the' 
town  when  either  their  act  or  omission  in  building  or  maintaining  the 
road  causes  damage  not  covered  by  the  original  award,  and  not  of  a 
character  contemplated  by  the  statute  above  referred  to,  the  land-owner 
is  subjected  to  an  injury  which  may  amount  to  a  taking  of  his  land  with- 
out compensation  or  redress. 

It  perhaps  might  not  be  difficult  to  show  that  this  would  bring  the 
matter  within  the  constitutional  prohibition  against  the  taking  of  private 
property  for  public  uses  without  compensation.  See  JBcUan  v.  B.  O.  ^ 
M.  R.  JR,,  51  N.  H.  504.  But  without  stopping  to  inquire  how  that 
may  be,  I  think  the  rights  of  the  land-owner  in  such  case  stand  too 
firmly  upon  the  plainest  principles  of  the  common  law  to  require  the  aid 
of  this  provision  of  the  Constitution  in  their  support. 

The  general  duty  of  building  and  keeping  in  repw  highways  is  im- 
posed by  statute  upon  towns   (Gen.   Stats.,  dis.   66,  68),  iEd  m  a 
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oonseqvenoe  of  this  dutj  tbej  haye    flome  special  righftSj 
•mountiiig  to  a  qnalified  property,  as  explained  in  TVwf  y.  Ohe$htre  Raih 
wood,  23  N.  H.   83,  and  B6ok9eU  y.  Amoikeag  Oo.,  44  id.  105,  in  the 
land  over  which  they  pass.     Indeed,  for  all  purposes  of  construction  and 
repair,  towns  stand  in  a  position  which  differs  in  no  substantiaJ.  respect 
from  that  of  an  owner  of  the  fee ;  their  control  of  the  premises  is  so  far 
absolute  and  exclusiye«    This,  as  it  seems  to  me,  obyiously  imposes  upon 
them  a  duty  toward   the  owner  of    adjoining  land  which,  so  far  as 
regards  the  consequences  of  their  acts  and  omissions  in  building  and 
repairing,  is  not  to  be  distioguished  from  the  duty  of  an  ordinary  adjoin- 
ing proprietor  of  land  with  respect  to  the  premises  of  his  neighbor.     The 
purpose  for  which  the  land  has  been  taken  is  to  build  and  maintain  upon 
it  a  road  for  the  use  and  accommodation  of  the  public     To  build  and 
waintain   such  road  in  a  suitable  and  proper  manner  must  of   course 
always  be  held  a  reasonable  use  of  the  land,  because  this  is  the  use  to 
which  it  has  been  condemned ;  and  no  damage  howeyer  great  arising 
therefrom  can  giye  a  cause  of  action,  because  all  such  damage  must  be 
presumed  to  haye  been  included  in  the  original  award.     But  when  it 
eomes  to  the  matter  of  an  unsuitable  and  improper  construction,  or  of 
m  wanton  or  negligent  disregard,  of  the  rights  of  the  land-owner  in  main> 
tuning  the  highway,  I  see  no  reason  why  the  maxim  sic  uiere,  etc., 
should  not  apply.    To  hold  otherwise  would,  as  it  seems  to  me,  be  not 
oiily  gross  injustice,  but  a  palpable  yiolation  of  legal  principles  that  art 
quite  fundamental  and  elementary. 

I  haTO  not  reached  this  conclusion  without  a  careful  examination  of 
BaB  y.  )F»neAei^,  32  N.  H.  485.  The  main  doctrine  there  laid  down 
was,  that  a  town  is  not  liable  for  damage  occasioned  by  the  acts  of  a 
Boryeyor  of  highways,  within  the  scope  of  his  authority,  except  where 
tmch  liability  is  imposed  by  statute,  and  he  is  not  to  be  considered  the 
agent  of  the  town  in  making  repairs  upon  highways  within  the  town,  so 
■B  to  charge  the  town  for  damage  occasioned  by  his  illegal  acts. 

It  is  not  necessary  in  the  present  case  to  inquire  into  the  soundness 
of  this  proposition,  although  I  must  say  I  have  neyer  been  able  to  com- 
prehend the  reasons  upon  whidi  it  rests.  The  burden  of  building  and 
maintaining  their  highways  is  cast  upon  towns  absolutely  by  the  statute. 
In  the  performance  of  that  duty  they  may  elect  surveyors  if  they  choose^ 
sod  as  many  as  they  think  proper  (Glen.  Stats.,  ch.  66,  §  5) ;  or  they 
may,  if  they  prefer,  authorize  the  selectmen  to  procure  the  work  to  be 
by  eontract.  IK,  §  25.  If  they  adopt  the  former  course,  as  is  doubtless 
iShe  usual  practice,  the  duties  and  powers  of  the  officers  they  thus  create 
w»  pointed  out  and  defined  by  statate,  the  same  as  are  the  duties  of  the 
Vol.  XX.— 28 
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Bclectmen  and  other  officers  of  the  town.  Why  are  not  highway  sur- 
Teyors  officers  of  the  town  ?  They  are  chosen  by  the  town  or  appointed 
by  the  celectmen :  the  whole  business  of  their  office  is  to  expend  and 
apply  the  money  and  labor  of  the  inhabitants  of  the  town  in  and  about 
the  performance  of  a  duty  imposed  in  express  and  stringent  terms  upon 
the  town,  and  no  one  else.  How  does  the  business  of  building  and  r^- 
pairing  a  road  become  any  less  the  business  of  the  town  because  its  over- 
sight is  placed  in  the  hands  of  an  officer  appointed  by  the  town,  but 
whose  duties  and  powers  are  prescribed  by  law  ?  Did  the  legislature 
intend  to  make  the  town  liable  in  any  case  for  the  act  or  omission  of  a 
public  officer  who  is  not  the  officer,  agent,  or  servant  of  the  town  ?  If 
so,  I  can  but  regard  the  law  as  an  anomaly  of  absurdity  and  injustice. 
The  case  of  Hardy  v.  Keene^  52  N.  H.  870,  will  illustrate  what  I  mean. 
That  case  was  tried  before  me  at  niH  prius,  and  I  undertook  to  apply 
to  the  facts  the  doctrine  of  BaU  v.  Winchester,  The  derrick  was  ercKsted 
by  the  highway  surveyor  in  the  forenoon.  It  fell,  injuring  the  plaintiff 
about  four  o'clock  in  the  afternoon  of  the  same  day,  by  reason  (as  was 
claimed)  of  the  negligence  of  the  surveyor  in  securing  its  fastenings. 

But,  according  to  BaU  v.  Winchester,  the  surveyor  was  not  the  agent 
of  the  town,  and  the  town  was  not  liable  for  his  act  in  thus  rendering 
the  highway  insufficient  and  dangerous.  The  town,  upon  the  authority 
of  a  series  of  well-considered  decisions  in  this  State,  could  only  be  htld 
liable  in  case  the  injury  was  caused  by  a  defect  whidi  they  ought  to 
have  discovered  and  remedied  before  the  accident. 

The  court,  by  a  decision  in  which  I  did  not  participate,  but  with 
which,  upon  this  point,  I  fully  agree,  held  that  the  surveyor  was  to  be 
regarded  as  the  agent  of  the  town  for  the  purpose  of  notice  of  insuffi- 
ciency of  his  own  act  in  securing  the  derrick.  The  facts  stated  in  the 
case  show  that  upon  no  other  ground  could  the  town  have  been  held 
liable,  as  they  afterward  were,  for  the  insufficiency  of  the  fastening,  for 
the  fastening  was  of  such  a  character  that  it  could  only  be  known  to 
those  who  did  the  work,  and  the  fact  was  only  proved  by  the  disastrous 
event. 

It  is  not  easy  to  see  upon  what  ground  it  can  be  held  that  the  town  is 
not  liable  for  the  negligence  and  illegal  acts  of  the  surveyor  in  the  dis- 
charge of  his  legal  duty,  and  at  the  same  time,  that  notice  to  that  officer 
of  the  character  of  those  acts  or  omissions  is  notice  to  the  town,  sufficient 
to  lay  the  foundation  for  a  recovery  against  the  town  on  the  ground  of 
fault  in  not  remedying  the  defect  resulting  from  duch  acts  or  omissions  of 
the  surveyor.  The  substance  of  the  thing  certainly  seems  to  me  too  plain 
to  be  concealed,  namely,  that  the  town  is  held  liable  directly  for  tiM 
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faoit  of  the  Borvejor ;  and  if  that  U  so,  it  most  be  on  the  ground  that  the 
saryejor  is  the  officer,  agent,  or  servant  of  the  town. 

But  as  already  remarked,  this  question  does  not  arise  in  the  present 
2a3e.  There  are,  however,  some  observations  of  the  learned  judge  who 
delivered  the  opinion  of  the  court  in  BaU  v.  Wi7iehestery  with  which  my 
conclusions  in  the  present  case  are  not  consistent.  He  says  (p.  443) : 
^'  Assuming  that  the  town  may  be  held  to  answer  for  special  damage 
resulting  from  their  neglect  of  duty,  at  the  suit  of  the  party  injured, 
what  is  the  duty  which,  according  to  the  allegations  of  the  first  and  third 
counts,  the  defendants  have  been  guilty  of  neglecting?  It  is  there 
alleged  that  they  suffered  and  permitted  the  channel  of  the  stream  run- 
ning along  by  the  highway,  and  the  culvert  by  which  it  was  conducted 
across  to  the  river,  to  become  filled  and  choked  up,  so  that  the  water  was 
thereby  turned  upon  the  plaintiff's  premises.  This  contains  no  averment 
of  a  breach  of  duty.  It  does  not  amount  to  an  allegation  that  the  town 
suffered  the  highway  to  become  insufficient  and  out  of  repair.  Indeed, 
all  may  be  true,  as  alleged  in  these  counts,  and  yet  the  highway  be  in 
proper  condition  and  repair  for  the  purposes  of  travel  upon  it.  But  con- 
sidering it,  as  it  has  been  considered  in  the  argument,  as  equivalent  to  an 
allegation  that  it  was  insufficient  and  out  of  repair,  still  it  is  the  duty  of 
towns  to  keep  their  highways  in  suitable  repair  only  for  the  travel  pass- 
ing thereon,  and  it  is  only  to  the  traveler,  as  such,  that  the  duty  can  be 
taid  to  be  owing." 

It  would  be  with  greater  diffidence  that  I  should  venture  to  express  my 
dissent  from  the  views  which  I  understand  these  remarks  to  embody,  had 
not  the  same  court,  composed  of  the  same  judges,  given  a  decision  three 
years  afterward,  which,  if  I  apprehend  it  rightly,  is  entirely  the  other 
way.  I  refer  to  the  case  of  Groton  v.  Haynes,  36  N.  H.  388.  That  was 
an  action  on  the  case  by  the  town  of  Groton  against  the  defendant  for 
digging  a  ditch  across  a  highway  which  the  town  was  bound  to  keep  in 
repair.  It  was  shown  by  the  evidence  that  the  highway  in  question  was 
laid  out  by  the  selectmen  of  the  town  in  1841 ;  that  forty  years  or  more 
before  the  act  complained  of,  the  person  under  whom  the  defendant 
claimed  opened  a  ditch,  extending  from  his  dwelling-house  across  the 
place  where  the  highway  now  is  to  a  brook,  for  the  purpose  of  conveying 
water  from  the  brook  to  his  house  and  bam,  and  that  the  water  had  from 
that  time  to  the  present  generally  run  in  this  ditch ;  that  when  the  high- 
way was  first  built,  a  culvert  was  put  in  to  provide  a  passage  for  the 
water.  In  1855,  this  culvert  having  got  out  of  repair  so  that  the  water 
did  not  run  through  it,  the  defendant  called  on  the  highway  surveyor  to 
dear  it  out.  etc,  which  he  refused  to  do.    Thereupon  the  defendant 
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dsaied  dt  out  idnMelfy  and  turned  the  water  from  the  brook  into* the  ditch, 
and  thus  conveyed  it  to  his  house,  for  his  own  use,  leaving  the  culvert  open. 

It  was  omlended  by  the  plaintiffs  that  the  defendant  had  no  right  to  a 
pwiinge'flor  his  water-course,  or,  in  other  words,  that  the  town  had  a  right 
to  «top  ihe  watercourse,  discontinue  the  culvert,  and  make  a  solid  road- 
bed across  the  channeL  This  was  denied  by  the  court  The  doctrine  cf 
the  etiee  is  thus  stated  in  the  head^ote  :  If  the  owner  of  land  over  which 
afaighway  is  laid  out  have  on  the  land  an  artificial  watercourse,  used 
toccmvBy  wster  to  his  house,  the  road  ought  to  be  constructed  and  main- 
ln»ed  with  a  culvert  or  other  suitable  passage  for  the  water-course,  unites 
the  diflleuky  and  expense  of  providing  such  a  passage  would  exceed  tho 
damage  of  stopping  the  wateiM^ourse,  and  make  it  unreasonable  to  require 
Ite'Toad  to  be  BO  constructed  and  maintained.  In  delivering  the  opinion 
of  the  court,  Psklst,  C.  J.,  says  (p.  394)  :  The  defendant,  then,  had  a 
right  to  a  «uiUble  culvert  to  convey  the  water  in  this  water-course 
across  the  road,  and  it  was  the  duty  of  the  town  to  provide  and  main- 
tain it  ior  him ;  and  when  the  culvert  was  filled  up  and  stopped,  by 
neglect  of  that  duty,  it  was  a  nuisance,  which  caused  the  defendant  a  pri- 
vate and  individual  damage ;  and,  on  general  principles,  he  had  a  right 
to  remcFve  it  himself,  in  a  proper  manner,  doing  no  unnecessary  damage. 

It  is  manifest  that  this  case  can  be  sustained  upon  no  other  ground  than 
that  the  town  owe  a  duty  to  the  land-owner  as  well  as  to  the  traveler 
and  the  public.  Of  coarse  it  cannot  be  pretended  that  an  act  or  omission 
in  building  or  maintaining  a  road  might  constitute  a  private  nuisance 
which  the  peraon  aggrieved  would  have  a  right  to  enter  and  abate,  and 
tttl^e  same  time  that  he  could  have  no  action  to  recover  the  damages 
ooeasioned  him  thereby.  If,  therefore,  the  decision  in  Ball  v.  Winchester 
rests  at  all  on  the  proposition  that  the  towns  owe  no  duties  in  respect  of 
their  highways  except  to  the  traveler  as  such,  I  think  the  case  is  so  far 
dearly  overruled  by  Grotmi  v.JHaines  and  cannot  be  regarded  as  the  law. 

The  doctrine  of  this  opinion  is  thoroughly  established  in  Massachusetts 
(/Wvy  T.  Wwrnter,  €  Gray,  544;  Parker  v.  Lowell,  11  id.  353; 
Spraqme  v.  WcmeeUrr,  18  id.  193;  Emery  y.  Lowell^  104  Mass.  15); 
also  in  Vermont,  in  JSoMfues  v.  BurUngtony  36  Yt  350,  where  may  be 
fovnd  a  vexy  clear  and  forcible  opinion  by  Poland,  C.  J. ;  see,  also. 
New  York  v.  Ftgrae,  3  Hill,  612 ;  SUme  v.  Augusta,  46  Me.  127.  An  ex- 
treoaely  elaborate  and  satisfactory  discussion  of  the  English  cases  by 
Bl«a.15Kbi7BK,  J.,  may  be  found  in  The  Mersey  Docks  Trustees  v.  Gifpbs^ 
Ixm  itep«,  1  H.  L.  93 ;  see,  ako,  a  very  full  and  careful  examination  ol 
BKiny  cases  hoaring  mare  or  less  directly  on  the  subject,  by  Smith,  J^ 
Im&amiw.  A  0.4^  M.R.  R.,  51  N.  H.  504. 
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The  rule  to  be  obeerred  in  the  assessment  of  damages  is  quite- another 
matter,  and  is  not  before  us.  Bat  the  fact  that  great  care  and  ciroam- 
spection  will  be  necessary  to  discriminate  between  such  damage  as  must 
be  held  to  have  been  compensated  by  the  original  award,  and  such 
as  forms  the  legal  basis  of  a  recovery  in  a  suit  like  this,  makes  no  (fif- 
feroioe  with  the  legal  principle  to  be  applied  in  deciding  upon  the  de- 
murrer. 

Gushing,  C.  J.  The  subject  of  the  duties  and  liabilities  of  monicipad 
corporations,  as  a^iplied  to  towns  in  this  State,  was  discussed  in  JBaii^. 
Winchester,  32  N.  H.  435 ;  Mistman  y.  Meredith,  36  id.  294>  and  Qr9^ 
ton  v.  Hadnee,  id.  388. 

In  BaU  y.  Wineheeter,  the  complaint  was  that  a  highway  sunreyor  h»d 
raised  an  embankment  for  the  purpose  of  turning  the  water  into  a  cnhrert 
which  he  had  placed  across  the  highway  ;  that  the  culvert  being  too  small, 
the  water  ran  over  the  embankment  so  that  it  ran  down,  united  with 
other  water,  and  ran  further  down  to  an  older  culvert  which  the  town 
had  permitted  to  become  stopped  up,  and  there,  for  want  of  a  sufficient 
culyert,  had  flowed  back  and  flooded  the  plaintiff^s  warehouse. 

Here  were  in  point  of  fact  two  causes  of  the  injury,  an  embankmeut 
and  insufficient  culyert,  alleged  to  have  been  improperly  erected  by  the 
■urveyor,  and  another  culvert  permitted  to  become  stopped  by  the  negli- 
gence of  the  town. 

These  two  causes  of  action  were  described  in  the  declaration,  that  of 
the  embankment  being  described  in  the  second  count,  and  the  obstructed 
culyert  in  the  first  and  third  counts,  and  the  allegation  in  each  count  was 
for  permitting  the  highway  to  become  defectiye  and  out  of  repair.  The 
court  held  that  the  plaintiff  could  not  recover  on  either  of  bis  counts,  in 
order  to  which,  as  I  understand  it,  it  was  necessary  to  hold  not  only  that 
the  town  could  not  be  made  liable  for  the  negligence  of  the  surveyor,  but, 
also,  in  r^ard  to  its  keeping  its  highwa3rB  in  repair,  the  town  owed  no 
duty  excepting  that  imposed  upon  it  by  statute  in  fayor  of  those  persons 
who  had  occasion  to  use  the  highway  ;  and  it  was  held  tbat  the  plaintiff 
could  not  recoyer.  The  doctrine  was  broadly  stated  that  ordinarily  a 
town  owed  no  duties  except  those  imposed  upon  it  by  statute. 

It  should  be  noticed  that  in  this  case  the  cause  of  action  stated  was 
iMgligenoe  in  suffering  the  highway  to  be  out  of  repair,  and  not  the  erec^ 
ii^  and  maintaining  a  nuisance. 

In  .Baeiman  v.  Meredith  the  same  general  doctrine  was  maintained,  and 
the  plaintiff  there  failed  in  his  action,  it  being  held  by  the  court  tiuit 
evoD  admittiiig  tiie  pnbHe  duty  of  the  town  to  furnish  a  town-hail^Mr  the 
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holding  of  town-meetings,  still,  the  statute  had  imposed  no  duty  in  regard 
to  private  individuals  which  could  be  the  subject-matter  of  an  action. 

In  the  course  of  his  opinion,  however,  the  learned  chief  justice  alluded 
to  and  perhaps  recognized  a  class  of  cases  in  which  municipal  corporations, 
by  reason  of  their  ownership  of  property  from  which  they  derived  a 
profit,  or  of  being  allowed  some  privilege,  assumed  or  were  subjected  to 
certain  liabilities  in  regard  to  private  persons. 

He  also  alluded  to  another  class  of  cases  in  which  a  municipal  cor* 
poration  might  perform  its  recognized  duties  in  such  way  as  either  by 
negligence  or  otherwise  to  invade  the  rights  of  individuals,  and  so  become 
liable  to  an  action  at  common  law.  In  the  course  of  his  opinion,  he 
says :  ^^  In  several  of  the  cases  cited  for  the  plaintiff,  cities  and  towns 
have  been  held  liable  for  private  injuries  done  by  them  in  the  course  of 
executing  works  which  they  were  by  law  authorized  to  perform.  In 
Scott  V.  The  Mayor  and  Aldermen  of  Manchester,  37  Law  and  £q.  495,  by 
the  carelessness  of  workmen  whom  the  defendants  employed  in  laying 
gas-pipes,  a  piece  of  metal  was  thrown  into  the  plaintiff's  eye^  and  the 
dty  was  held  to  be  liable.  So,  in  Delmonico  v.  The  Mayor y  etc,,  of  New 
Torky  1  Sanford,  222,  an  action  was  maintained  for  damage  suffered  by 
the  plaintiff  from  the  negligence  of  the  defendants  in  the  process  of 
constructing  a  sewer.  The  remarks  of  the  court  in  Anthony  v.  Adcans,  1 
Mete.  285,  are  to  the  point,  that  an  action  may  be  maintained  against  a 
town  in  such  a  case.'' 

And  further  on  he  says :  '^  So  if  a  town  or  city  maintain  an  erection 
or  structure  which  is  a  private  nuisance,  and  causes  a  special  damage,  or, 
in  the  performance  of  an  authorized  act,  invade  any  right  of  property, 
the  corporation  has  been  held  liable  to  a  civil  action.  Thayer  v.  Boston, 
19  Pick  511  ;  Akron  v.  McOomb,  18  Ohio,  229 ;  Rhodes  v.  Olevelandy  10 
id.  159.  If  the  defendants  in  the  present  case  had  laid  and  maintained 
the  foundations  of  their  town-house  across  a  stream,  and  caused  the 
water  to  flow  back  on  the  plaintiff's  land,  according  to  those  authorities, 
they  would  have  been  liable  to  an  action  for  the  damage." 

I  do  not  understand  that  the  learned  chief  justice  intimates  any  disap- 
probation of  this  doctrine. 

In  the  case  of  Groton  v.  Haines,  86  N.  H.  386,  the  same  court,  the 
same  learned  judge  delivering  the  opinion,  held  that  a  town  has  no  right, 
in  the  execution  of  its  duty  in  building  and  maintaining  a  highway,  nn« 
necessarily  to  obstruct  a  wateivcourse,  to  the  damage  of  riparian  owners. 
He  says  in  the  course  of  his  opinion  :  *'  The  defendant,  then,  had  a  right 
to  a  suitable  culvert  to  convey  the  water  in  this  water-coarse  across  the 
loady  and  it  was  the  duty  of  the  town,  or  the  offloers  of  the  town,  to  proi 
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▼ide  and  maintain  it  for  him;  and  when  the  culvert  was  filled  np 
and  stopped  by  neglect  of  that  duty,  it  was  a  nuisance,  which  caused  the 
plamtiff  a  private  and  individual  damage,  and,  on  general  principles,  he 
had  a  right  to  remove  it  himself,  in  a  proper  manner,  doing  no  unneces* 
■arj  damage.  No  complaint  is  made  that  he  proceeded  without  lue 
notice.     He  called  on  the  surveyor  to  do  his  duty,  which  he  neglected." 

The  cause  of  action,  therefore,  which  is  the  subject  of  complaint  in  the 
plaintiffs  writ,  is,  according  to  this  authority,  a  nuisance,  whicl  the  plain- 
tiff might  lawfully  abate,  and  for  which,  accordmg  to  the  authorities 
dted  by  Perlet,  C.  J.,  in  Eastman  v.  Meredith,  and  apparently  with 
approbation,  an  action  at  common  law  may  be  maintained. 

The  action,  however,  would  technically  be  case  for  erecting  and  main- 
taining a  nuisance,  and  not  an  action  for  negligence  in  suffering  a  high* 
way  to  be  defective. 

Considered  in  this  point  of  view,  the  judgment  in  BaU  v.  Winchester 
was  perhaps  technically  correct,  the  action  not  being  case  for  maintain- 
ing a  nuisance,  but  case  for  negligently  permitting  the  highway  to  be 
defective  and  out  of  repair,  although  the  broad  doctrine  laid  down  in 
that  case  seems  hardly  consistent  with  the  case  of  Groton  v.  Haines.  I 
am  therefore  of  opinion,  that,  both  on  sound  principle  and  the  doctrine 
of  Eastfnan  v.  Meredith  and  GroUm  v.  JBaines,  and  cases  cited,  this  ao^ 
Hon  may  be  maintained,  although  it  may  be  technically  necessary  for 
the  plaintiff  to  amend  his  declaration. 

Smith,  J.  In  Wheeler  v.  TVcy,  20  N.  H.  77,  it  was  held  that  towns, 
for  neglect  to  keep  in  repair  the  highways  within  their  limits,  are  liable 
1^  common  law  and  independently  of  the  statute  giving  an  action  to  the 
party  injured.  But  in  JSashnan  v.  Meredith,  36  N.  H.  300,  the  correct- 
ness of  the  decision  in  Wheeler  v.  TVoy  was  questioned,  and  the  court 
expressed  themselves  as  feeling  at  liberty  to  reverse  it,  but  were  not 
called  upon  at  that  time  to  do  so.  The  doctrine  of  Famum  v.  Concord,  2 
N.  H.  392,  however,  was  reaffirmed,  where  it  was  held  that  no  action 
lies  at  common  law  against  a  town  for  damages  sustained  through  defects 
in  highways. 

In  BaR  v.  Winchester,  32  N.  H.  442,  occurs  the  following  language : 
"  The  position  is  taken  that  the  damages  sustained  by  the  plaintiff  have 
resulted  from  the  neglect  of  the  town  to  perform  a  duty  imposed  upon 
them  by  law,  and  that  for  damage  happening  in  consequence  of  such 
neglect  of  duty,  the  suffering  party  may  have  his  remedy  against  the 
town  independent  of  any  statute  provision  to  that  effect.  We  are  not 
prepared  to  say  that  there  exists  any  sound  reason  for  distinguishing,  in 
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tlie  application  of  that  principle,  between  the  case  of  a  town  or  other 
corporation  aggregate,  occasioning  special  damage  by  the  neglect  of  a 
duty  expressly  imposed  upon  them,  if  the  duty  be  of  such  a  character 
that  it  may  properly  be  considered  as  one  owing  to  the  party  suffering 
from  the  neglect,  and  that  of  an  individual  occasioning  such  damage  by 
a  like  neglect" 

The  principle  upon  which  GroUm  v.  JBcdneSj  36  N.  H.  388,  was  de- 
cided, is  consistent  with  the  suggestion  raised  in  the  above  quotation 
from  Ball  y.  Winchester. 

In  the  later  case,  of  .Eaton  v.  B,  O*  ^  M,  R,  R.j  51  N.  H.  504,  is  an 
able  and  exhaustive  opinion  by  Jeremiah  Smith,  J.,  upon  the  subject 
of  damages  caused  by  municipal  and  other  public  corporations  to  the 
property  of  another,  where  it  is  said  ^  that  the  decisions,  which  go  to  the 
length  of  exempting  municipalities  from  liability  for  the  infliction  of  in« 
jury  upon  the  land  of  another,  are  erroneous  in  principle.  If  in  the 
repair  of  highways  there  is  a  physical  interference  with  land  outside 
the  limits  of  the  highway,  a  substantial  taking  away  of  the  soil  of  the 
adjacent  owner,  or  an  imposition  of  foreign  substances  upon  it,  so  as  to 
amount  to  a  substantial  abridgement  of  his  right  of  exdusive  user,  the 
mere  fact  that  tiie  injury  is  done  by  a  town  or  city  ought  not  to  deprive 
the  land-owner  of  all  redress.  The  opposite  view  'places  individual 
property  *  *  at  the  mercy  of  municipal  power.'  *  We  can  solve 
more  easily  and  safely  questions  of  this  character  if  we  take  pains  to 
free  our  minds  from  the  false  notion  that  a  municipality  has  some  in- 
definable element  of  sovereign  power,  which  takes  from  the  property  of 
the  dtizen,  as  against  its  aggressions,  the  protection  enjoyed  against  the 
aggressions  of  a  natural  person.'  The  same  constitutional  provision  that 
protects  the  right  of  private  property  against  iuTasion  by  private  individ- 
uals, '  must  protect  it  from  similar  aggression  on  the  part  of  municipal 
corporations.'  ** 

To  the  same  effect  are  the  later  decisions  in  Massachusetts  (see 
Perry  v.  Woreestery  6  Gray,  544),  where  it  was  held  that  ^  where  dam- 
age is  necessarily  done  to  the  property  of  an  individual  by  taking  his 
land  for  a  highway  when  authorized  by  public  authority  for  public  use» 
all  damage  necessarily  incident  to  such  work  is  regarded  as  contemplated 
when  the  land  is  so  appropriated,  and  no  action  therefor  will  lie.  Such 
works  are  legally  regarded  as  warranted  by  the  public  in  the  exerdae 
of  eminent  domain,  and  are  not  unlawful.  But,"  said  Shaw,  C.  J«, 
^  this  presupposes  that  the  public  work  thus  authorized  will  be  executed 
in  a  reasonable,  proper,  and  skillful  manner,  with  a  just  regard  to  the 
rightfi  of  private  owners  of  estates.    If  done  otherwise,  the  damage  ia 
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■ot  neoessarilj  incident  to  the  accomplishment  of  the  public  object,  bat 
tiie  improper  and  unskillful  manner  of  doing  it.  Sach  damage  to  pri- 
Tate  property  is  not  warranted  by  the  authority  under  color  of  which  ft 
is  done,  and  is  not  justifiable  under  it.  It  is  unlawful  and  a  wrong,  for 
the  redress  of  which  an  action  of  tort  will  lie."  See,  also,  Sprat^  r* 
Woreesiery  13  Gray,  193,  and  MerrifieldY.  Worcester ,  110  Mass.  21^ 
and  authorities  cited. 

However  this  principle  may  be  regarded  as  having  been  settled  in 
the  earlier  cases  in  this  State  and  in  Massachusetts,  by  the  later  decisions 
in  the  latter  State  a  municipal  corporation  is  held  liable  to  the  person 
sufFer.ng  damage,  whether  from  the  improper  construction  or  the  im- 
proper state  of  repairs  of  its  highways,  not  using  them  as  such ;  while 
the  cases  of  Wheeler  v.  TVoy,  Groton  v.  Ifaines,  and  EcUon  v.  Mailroady 
in  our  own  State,  recognize  the  same  doctrine.  In  Wheeler  v.  Troy^ 
Judge  Gilchrist  remarks  as  follows  :  ^^  These  facts  are  adverted  to  as 
having  a  tendency  to  show  that  by  immemorial  custom,  and  independ- 
ently of  any  statute  that  has  been  preserved,  the  towns  in  this  State 
liave  been  held  liable  to  keep  in  repair  the  highways  within  their  limits, 
and  that  for  neglect  of  that  duty  common-law  remedies,  both  of  a  public 
and  a  private  character,  have  existed,  and  those  of  a  public  character, 
at  least,  put  in  force  from  a  very  early  period.  *  *  We  are  in- 
clined, therefore,  to  the  opinion  that  the  general  maxim  of  the  common 
law,  that  he  who  is  specially  damaged  by  the  breach  of  a  duty  on  the 
part  of  another  shall  have  his  remedy  by  action,  is  properly  applicable 
to  the  case  of  one  who  has  received  an  injury  through  the  neglect  of  a 
town  to  repair  its  roads." 

Whether  this  action  can  be  maintained  depends  upon  the  question 
whether  the  defendants'  care  and  management  of  the  highway  was 
leatonable  and  proper  tmder  the  circiunstances. 

Demurrer  overruled. 


Whittieb  v.  The  Hartford  Iksurakob  Co. 

(66  N.  H.  14L) 

Removal  of  suit  —  when  may  be  had, 

Aa  actfaia  Iff  the  cMxen  of  a  State  against  a  foreign  corporation  oaxmot  be  removed  lata 
tlie  United  States  Giicuit  Court  under  the  Revised  Statutes  after  one  trial  has  been 
had,  althongfa  the  action  is  one  where  review  will  lie 
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ACTION  of  review  of  an  action  of  assumpsit  upon  a  policy  of  insur* 
ance  issued  by  the  defendant,  a  corporation  of  Connecticut.  The 
original  action  was  tried  before  a  jury.  The  exceptions  taken  on  the 
trial  were  oyerruled  by  the  Supreme  Court  and  judgment  rendered  for 
the  plaintiff.  The  defendant  thereupon  sued  out  his  writ  of  review,  and 
■afterward  at  this  time  filed  their  petition  for  a  removal  of  the  cause  into 
the  Circuit  Court. 

Mugrtdge  and  Pike  ^  Elodgett^  for  plaintiff  in  review. 

Whipple  and  Bamardy  for  defendant  in  review. 

Smith,  J.  This  is  a  petition  to  remove  this  cause  to  the  Circuit 
Court  of  the  United  States  for  the  district  of  New  Hampshire,  under  the 
act  of  Congress,  passed  March  2,  1877  (as  claimed  by  the  petitioner). 
The  enactment  of  the  Revised  Statutes  of  the  United  States,  whidi 
were  approved  June  22,  1874,  operated  to  repeal  the  judiciary  act  of 
1789,  and  the  acts  of  1866  and  1867  regulating  the  removal  of  actions 
from  a  State  to  a  Federal  court  Under  the  act  of  1866  an  action  within 
its  provisions  might  be  removed  into  the  Circuit  Court  of  the  United 
States  upon  petition  filed  ''at  any  time  before  the  trial  or  final  hearing 
of  the  cause."  Under  the  act  of  1867  an  action  within  its  provisions 
might  be  removed  into  the  Circuit  Court  of  the  United  States  upon 
petition  filed  ''  at  any  time  before  the  final  hearing  or  trial  of  the  suit." 
The  difference  between  these  two  acts  in  this  respect  is  marked  and 
distinct. 

We  have  been  cited  by  the  plaintiffs  in  review  to  the  case  of  Insure 
ance  Company  v.  Dunn,  19  Wall.  214,  decided  October  term,  1873,  in 
the  Supreme  Court  of  the  United  States,  which  their  counsel  claims  is 
an  authority  directly  in  point  in  favor  of  granting  this  petition.  That 
would  be  so,  provided  there  has  been  no  change  in  the  statute  in  the  par- 
ticular above  noticed.  It  becomes  important  then  to  inquire  whether 
Congress,  in  enacting  the  Revised  Statutes,  has  made  any  change  in  this 
respect. 

Section  689  contains  the  provisions  of  the  judiciary  act  of  1789,  and 
of  the  acts  of  1866  and  1867,  relating  to  the  removal  of  actions  from 
the  State  to  the  Federal  courts.  In  examining  to  ascertain  whether  the 
act  of  1867  has  been  changed  in  the  particular  above  mentioned,  we 
look  to  the  corresponding  portion  of  said  section,  which  is  the  third 
idause,  from  which  it  appears  that  Congress  in  revising  the  laws  has 
made  its  legislation  uniform  in  this  respect     It  provides  that  a  petition 


MARCH  TERM,  1875.  187 

WLittier  t.  The  Hartford  Insurance  Co. 

for  rexnoTal  may  be  filed  ^  at  any  time  before  the  trial  or  final  hearing 
of  the  suit,"  adopting  the  same  language  that  was  used  in  the  act  of  1866, 
and  to  which  it  still  adhered  in  re-enacting  that  act  in  the  second  clause 
of  said  section. 

It  le  apparent  to  my  mind  that  this  change  was  not  the  result  of  acci* 
dent,  but  was  deliberately  made  to  secure  uniformity  upon  the  subject, 
in  view  of  the  confiicting  decisions  between  the  Federal  and  State  courts 
upon  this  question.  Akerly  v.  Vikuy  1  Abb.  (U.  S.)  284 ;  S.  C,  24 
WiB.  165 ;  1  Am.  Rep.  166 ;  Johnson  v.  MoneU,  Woolworth,  390 ;  In- 
surance Ccmpan/y  y.  Dvmn^  19  Wall.  214;  Bryant  y.  Rick^  106  Mass. 
192 ;  S.  C,  8  Am.  Rep.  311. 

In  Insurance  Ob.  y.  Dunn,  19  Wall.,  Judge  Swatne  says,  p.  226: 
^  In  the  act  of  Congress  of  1866,  the  language  used  in  this  connection  is 
*at  any  time  before  the  trial  or  final  hearing.'  If  the  difference  in  the 
act  of  1867  be  material,  it  is  fair  to  presume  that  the  change  was  delib- 
erately  made  to  obyiate  doubts  that  might  possibly  haye  arisen  under  the 
former  act,  and  to  make  the  latter  more  comprehensiye."  That  that 
court  considered  that  there  was  a  substantial  difference  in  the  language 
of  the  acts  of  1866  and  1867  further  appears  from  the  second  head-note 
to  the  case,  which  reads  thus :  '^  The  language  aboye  quoted,  <  at  any 
time  before  the  final  hearing  or  trial  of  the  suit,'  of  the  act  of  March 
2,  1867,  is  not  of  the  same  import  as  the  language  of  the  act  of  July  27, 
1866,  on  the  same  general  subject,  'at  any  time  before  the  trial  or 
final  hearing.'  On  the  contrary,  the  word  '  final,'  in  the  first-mentioned 
act,  must  be  taken  to  apply  to  the  word  '  trial '  as  well  as  to  the  word 

*  hearing.'  Accordingly,  although  a  remoyal  was  made  after  a  trial  on 
the  merits,  a  yerdict,  a  motion  for  a  new  trial  made  and  refused,  and  a 
judgment  on  the  yerdict,  yet  it  haying  been  so  made  in  a  State  where  by 
statute  the  party  could  still  demand,  as  of  right,  a  second  trial,  held^ 
that  such  first  trial  was  not  a  '  final  trial '  within  the  meaning  of  the  act 
of  Congress,  the  party  seeking  to  remoye  the  case  haying  demanded 
and  haying  got  leaye  to  haye  a  second  trial  under  the  said  statute  of  the 
State." 

In  Bryant  y.  JRtehy  supra,  Gbat,  J.,  in  deliyering  the  opinion  of  the 
oqort,  said :  ^  The  words  '  before  final  hearing '  in  the  act  of  Congress 
of  1867  would  seem  to  be  equiyalent  in  meaning  to  the  same  words— « 

*  trial  or  final  hearing ' — as  transposed  in  the  similar  act  of  1866,  ch. 
2^ ;  and  it  is  at  least  doubtful  whether  a  party  who  has  once  taken  the 
chance  of  a  decision  upon  the  merits  by  a  trial  before  the  jury  in  an 
action  at  law,  or  a  hearing  before  the  court  in  a  suit  in  equity,  ja  the 
State  court,  can,  if  the  case  stands  open  for  a  new  trial  or  further  hear- 
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mgy  remove  it  into  another  tribunal.  It  has  been  decided  bj  the  Sapreme 
Court  of  Wisconsin,  in  a  very  able  judgment,  that  he  could  not.  Akerhf 
V.  Fiio*,  24  Wis.  165." 

The  requirement  of  the  present  statute  then  is,  that  the  petition  must 
be  filed  before  ^<  the  trial  or  final  hearing  in  the  suit,"  and  not  as  for- 
merlj  ''  before  the  final  hearing  or  trial  of  the  suit."  That  this  does  not 
mean  ''  final  trial "  is,  I  think,  clear  from  the  change  that  was  made  ic 
the  revision  of  the  laws,  and  seems  to  be  authorized  bj  the  stress  which 
is  put  upon  the  difference  in  the  language  of  the  acts  of  1866  and  1867 
by  the  Supreme  Court  in  InBurarice  Oompcofiy  v.  Dunn,  supra. 

The  parties  in  this  case  have  had  a  trial  by  jury.  The  original  plain- 
tiff recovered  a  verdict ;  the  exceptions  of  the  defendant  were  overruled 
by  the  full  bench,  and  judgment  for  the  plaintiff  was  entered  upon  the 
verdict.  This  judgment  cannot  be  reversed  or  otherwise  affected  by  a 
judgment  in  review.  The  petitioner's  counsel  very  truly  says  in  his 
brief :  **  It  remains,  whatever  the  result  of  the  review,  and  the  party  in 
whose  favor  it  was  rendered  retains  whatever  he  obtained  by  it :  unless 
reversed  by  error  it  must  ever  stand  as  the  final  determination  and  con- 
clusion of  the  suit  which  preceded  it.  Badger  v.  Gtlmore,  37  N.  H.  459 ; 
Andrews  v.  Foster,  42  id.  379 ;  Pike  v.  Ptke,  24  id.  397.  Such  a  trial  an- 
swers fully  the  meaning  of  the  term,  as  used  in  section  639  of  the  Revised 
Statutes.  In  limiting  the  time  when  a  petition  for  removal  must  be  Sled 
to  a  period  prior  to  such  trial,  Congress  must  be  deemed  to  have  in 
tended  that  the  party  who  may  prevail  upon  such  trial  in  the  Stati 
court  should  not  be  deprived  of  the  fruits  of  the  trial  and  of  the  judg 
ment  rendered  therein  at  the  pleasure  of  the  discontented  party. 

It  is  questionable  whether  the  Constitution  could  have  been  adopted  if 
it  had  been  understood  that  it  conferred  on  Congress  the  power  to  pass 
an  act  removing  an  action  from  a  State  to  a  Federal  court.  In  Weiherbee 
V.  Johnson,  14  Mass.  412,  it  is  said  that  it  has  been  held  in  the  Supreme 
Court  of  Virginia  ''  that  it  never  was  the  intention  of  the  Constitution  of 
the  United  States  to  consider  the  Supreme  Courts  of  the  several  States 
as  tribunals  inferior  to  the  courts  of  the  United  States  ;  or  that  a  privi- 
lege was  given  to  a  defendant  who  had  submitted  to  the  jurisdiction  of  a 
State  court,  taken  his  trial  there,  and  finally  failed  in  his  defense,  to 
harass  his  adversary  by  intercepting  the  remedy  which  he  may  hama 
obtained  at  grei\t  expense,  and  carrying  his  cause  to  a  tribunal  whose 
sessions  would  be  at  the  seat  of  the  national  government,  perhaps  a 
thousand  miles  distant  from  the  place  of  his  residence." 

The  decision  is,  perhaps,  only  valuable  as  showing  the  understanAng 
gf  those  who  lived  in  the  time  of  the  early  history  of  the  repablie* 
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There  are  many  very  gtrong  reasoiiB  why,  after  the  parties  have  sub- 
mitted to  one  trial  in  a  State  coart,  the  cause  should  not  be  removed  to 
another  jurisdiction.  If  it  is  not  *'  a  dangerous  interference  with  the 
independence  of  State  tribunals,"  it  tends  "  to  vex  and  harass  the  citizen 
by  a  multitude  of  trials,  the  last  of  which  would  be  remote  from  hit 
place  of  residence,  where  it  would  be  always  difficult  and  sometimes 
impossible  for  him  to  prove  the  facts  upon  which  his  cause  depended ; 
besides  which  it  infringes  one  of  the  most  ancient  and  cherished  principles 
of  the  common  law,  that  the  trial  of  facts  should  be  in  the  vicinage  where 
they  happened."      Wetherbee  v.  Johnson^  supra,  420. 

The  result  of  my  conclusions  is,  that  the  statutes  of  the  United  States 
do  not  authorize  the  removal  of  this  cause  to  the  Circuit  Court  of  the 
United  States  for  this  district.     The  petition  therefore  should  be  denied. 

Ladd,  J.  I  think  this  petition  should  be  denied.  There  has  been  a 
trial  of  the  cause  upon  its  merits  in  the  State  court,  and  a  final  and 
irreversible  judgment  rendered  therein.  Availing  themselves  of  a  right 
conferred  by  a  statute  of  this  State,  the  defendants  have  brought  a  re- 
view ;  and  the  cause  may  now  be  tried  over  again  here,  in  accordance 
with  the  provisions  of  the  statute,  which  imposes  various  qualifications 
and  conditions  upon  the  exercise  of  the  right.  Gen.  Stats.,  ch.  215,  §§ 
10,  11,  12,  13.  Unless  the  cause  is  to  be  tried  and  judgment  to  be 
rendered  in  the  Federal  court  on  review,  the  same  as  though  it  had  not 
been  tried  before  at  all  (which  I  suppose  nobody  will  pretend),  I  do  lot 
Bee  how  it  can  be  tried  there  at  all,  unless  the  Federal  court  will  under- 
take to  administer  the  municipal  law  of  New  Hampshire,  and  communicate 
with  the  State  court  for  the  purpose  of  ascertaining  what  the  final  judg- 
ment there  shall  be.  But  even  if  this  difficulty  were  out  of  the  way,  it 
seems  to  me  the  reasons  against  the  construction  of  the  United  States 
statute  contended  for  by  the  plaintiff  in  review  are  quite  strong  and 
controlling.  Undoubtedly  the  language  of  a  legislative  act  ought  to  be 
very  clear  and  unequivocal,  before  a  court  would  be  warranted  in  holding 
that  the  legislature  intended  to  give  parties  the  right  to  experiment  in  a 
State  court  by  going  through  with  a  full  trial  of  the  merits  there,  and 
then,  if  they  are  not  satisfied  with  the  result,  carry  their  cause  to  another 
court  for  a  retrial  of  the  same  issues  of  fact  already  once  settled  by  the 
verdict  of  a  jury  to  which  they  have  voluntarily  submitted  them. 
Practically  it  would  amount  to  an  appeal,  and  make  the  State  courts  inferior 
to  any  Federal  court  now  in  existence,  or  which  may  be  hereafter 
ereated,  to  which  it  shall  be  provided  that  such  cause  may  be  removed. 
The  right  to  a  retrial  in  the  State  court  is  given  by  a  statute  of  the  State, 
bat  that  statute  confers  no  jurisdiction  upon  any  other  tribunal.     I  fully 
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ftgree  with  mj  brother  Smith,  that  the  language  of  this  act  admits  of  no 
such  oonstmction. 

Farther  :  If  such  a  construction  were  to  be  put  upon  the  act,  I  should 
Bay  that  in  its  spirit  and  practical  operation  it  is  in  direct  conflict  with 
the  seventh  article  of  amendment  of  the  Constitution  of  the  United  States, 
which  declares  that  "no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to  the  rules 
of  the  common  law."  Wetherbee  v.  Johnson^  14  Mass.  412;  Bryant  y. 
Etch,  106  id.. 180 ;  S.  C,  8  Am.  Rep.  311,  and  cases  cited  on  page  193. 
By  the  rules  of  the  common  law,  facts  once  settled  by  the  verdict  of  a 
jury  cannot  be  tried  again  by  another  jury  in  the  same  proceeding. 

The  merits  of  this  question  have  been  recently  considered  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  the  case  of  Galpin  y. 
Oritchlow,  112  Mass.  339,  see  17  Am.  Rep  176,  where,  after  a  careful 
examination  of  the  various  acts  of  Congress,  relating  to  the  subject,  it 
was  decided  that  an  action  cannot  be  removed  from  a  State  court  into 
the  Circuit  Court  of  the  United  States  under  the  act  of  Congress  of  1867, 
ch.  196,  after  a  trial  on  the  merits,  although  such  trial  resulted  in  a  dis* 
agreement  of  the  jury.  With  entire  respect  it  may  be  said  that,  so  far 
as  regards  the  reasons  upon  which  the  question  should  be  determined, 
no  higher  authority  can  be  produced,  and  I  fully  agree  with  the  reason- 
ing of  the  learned  chief  justice  in  that  case,  and  with  the  conclasion 
reached  by  the  court.  The  question,  however,  whether  the  language  of 
the  act  of  1867  is  equivalent  to  that  used  in  the  act  of  1866  need  not  bo 
discussed  because  of  the  change  of  phraseology  made  by  the  Revised 
Statutes. 

Nor  is  it  necessary  to  inquire  how  far  the  case  of  Insura$ice  Oo.  v. 
Dunn,  19  Wall.  214,  could  be  regarded  as  an  authority  in  favor  of  the 
plaintiff's  contention  had  no  such  change  in  phraseology  been  made. 

In  view  of  the  provisions  of  our  statute  with  respect  to  reviews,  and 
the  amendment  of  the  United  States  Constitution  referred  to,  as  now 
advised,  I  should  hesitate  before  ordering  a  cause  removed  to  the  Circuit 
Court  of  the  United  States  for  review,  in  pursuance  of  any  statute  that 
might  be  passed  by  Congress,  until  such  right  of  removal  had  been  de- 
termined by  the  Supreme  Court  of  the  United  States  upon  error  to  tho 
judgment  of  this  court. 

Gushing,  C.  J.,  concurred* 

BxeepHam  cverrtded  andpeHHan  dmML 
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(55N.  H.175.) 
Adminutrator -^liability  of,  for  moneys  stolen^ 

Money  belonging  to  the  intestate'e  estate  was  stolen  from  the  adminlstEator  wittioal 
his  fault  Bdd,  that  he  shonld  be  discharged  as  to  snch  money  on  the  settL^- 
ment  of  his  account 

APPEAL  from  a  decree  of  a  jndge  of  probate  settling  the  accounts 
of  Grage  as  administrator  with  the  will  annexed  of  the  estate  of 
Andrew  Stevens.  The  only  matter  in  controversy  was  the  sum  of 
$498.94  belonging  to  the  estate  which  the  auditor  found  was  stolen 
from  defendant's  safe  by  burglars,  without  his  fault  or  negligence. 

Sargent  Sf  Ghase^  for  appellant. 

Butler  J  for  appellee. 

LABDy  J.  "  It  is  said  that  there  is  a  difference  in  the  rule,  as  applied 
to  executors  in  a  court  of  law  and  a  court  of  equity.  Thus,  in  a  court 
of  law,  an  executor  will  be  charged  with  all  the  assets  that  come  to  hia 
hands  to  be  administered,  and  he  must  discharge  himself  by  showing  a 
legal  administration  of  all  of  them ;  and  he  cannot  discharge  himself  at 
law  by  showing  that  he  intrusted  them  to  another  in  the  ordinary  course 
of  business  ;  that  he  used  due  caution  and  prudence,  and  reposed  a  rea- 
sonable confidence  in  such  other  person  ;  and  that  the  assets  were  lost 
without  negligence  or  default  on  his  part.  Such  a  state  of  facts  would 
not  sustain  a  plea  of  plene  administravii  in  a  court  of  law ;  but  a  court 
of  equity  would  adjust  the  account  of  an  executor  upon  equitable  prin« 
^ples.  A  court  of  probate  in  taking  the  account  would  also  act  upon 
equitable  principles,**  Perry  on  Trusts,  §  407,  citing  Orosse  v.  Smithy 
7  East,  246 ;  Jonei  v.  Lewis,  2  Ves.  Sr.  241 ;  Poole  v.  Munday,  103 
Mass.  174,  and  Upton  v.  Badeau,  3  Bradf.  Sur.  13. 

In  Jonet  v.  Lewis,  the  defendant,  an  administrator,  delivered  goods, 
for  which  she  was  liable  to  account,  to  a  solicitor,  who  was  robbed  of 
them,  and  it  was  held  that  she  was  not  to  be  charged  for  the  goods  so 
lost  Lord  Habd wiCKE  said :  '^  It  is  certain  that  if  a  bailee  of  goods, 
against  whom  there  is  an  action  of  account  at  law,  loses  the  goods  by 
f  obb^y,  that  is  a  discharge  in  an  action  of  account  at  law ,  and  it  w 
proved  (and  I  think  reasonably)  that  if  a  trustee  is  robbed,  that  robbery 
properly  proved  shall  he  a  discharge,  provided  he  keeps  them  so  as  he 
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would  his  own.  So  it  is  as  to  an  executor  or  administrator,  who  is  not 
to  be  charged  farther  than  goods  come  to  his  hands ;  *  *  and  if 
robbed,  and  he  could  not  avoid  it,  he  is  not  to  be  charged,  at  least,  in 
ihis  court.  How  it  would  be  in  a  court  of  law  I  know  not,  for  I  know 
oo  case  of  that  at  law.  The  defendant  is  administratrix :  supposing 
these  goods  had  been  in  her  own  custody  and  she  had  been  robbed,  I 
am  clearly  of  opinion,  if  that  fact  be  made  out,  she  ought  to  have  been 
discharged  of  these  goods.  *  *  In  the  present  case,  what  has  been 
done  is  what  she  would  have  done  with  her  own,  leaving  them  with 
her  solicitor  in  order  to  be  delivered  to  the  plaintifE  when  proper  to  do 
to ;  and  why  might  she  not  do  that  ?  *  *  It  would  be  too  hard  to 
charge  her  with  these  things  lost."     See,  also,  Bac<m  v.  Bacoti,  5  Yes.  33 1 . 

It  is  not  contended  on  behalf  of  the  appellant  but  that  the  liability  of 
this  administrator  for  the  money  belonging  to  the  estate,  stolen  from  him 
under  the  circumstances  shown  by  the  auditor's  report,  depends  upon 
whether  or  not  he  exercised  due  care  in  keeping  it ;  but  the  claim  is 
that  he  did  not  exercise  such  care,  and  that  the  money  was  lost  through 
his  negligence.  It  appears  that  he  took  the  same  care  of  this  money  as 
he  took  of  lus  own.  OrdinarUy  I  should  not  be  inclined  to  regard  that 
as  a  conclusive  test  of  due  care  on  the  part  of  an  administrator.  But  the 
significance  of  that  fact  is  very  considerably  increased,  as  it  seems  to  me, 
by  the  circumstance  that  the  appellant  recommended  the  appointment  of 
Mr.  Gage  as  administrator  with  the  will  annexed  ;  for  where  one  volun 
tarily  makes  another  his  bailee,  there  is  much  reason  in  saying  that  he 
thereby  signifies  his  confidence  in  the  known  personal  character  of  such 
bailee,  and  his  willingness  to  accept  from  him  the  same  degree  of  care 
and  prudence  in  keeping  the  thing  intrusted  to  him  as  he  uses  in  the 
care  of  his  own  goods  of  the  same  kind. 

But  without  placing  my  decision  on  that  ground  alone,  and  without 
intending  to  relax  the  rule  which  should  doubtless  hold  administrators 
to  the  exercise  of  all  due  and  reasonable  care  with  respect  to  funds 
which  come  to  their  hands  in  the  course  of  administration,  I  am  of 
opinion  that  Mr.  Gage  ought  not  to  be  held  upon  the  facts  stated  in  the 
auditor's  report  The  money  was  deposited  in  an  iron  safe  designed  and 
intended  to  keep  its  contents  in  security,  as  well  against  thieves  and 
burglars  as  against  fire ;  and  although  such  places  for  the  deposit  of 
valuables  have  been  broken  into  and  their  contents  stolen  with  startling 
frequency  for  the  past  few  years,  yet  it  must  be  admitted  that  the  num- 
ber thus  invaded  bears  a  very  small  proportion  to  the  whole  number  in 
use  during  the  same  period  of  time.  I  am,  upon  the  whole,  inclined  to 
hold  that  when  Mr.  Gage  deposited  this  money  in  the  safe,  under  all  the 
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flircamstanoee  shown  by  the  report,  he  exercised  with  respeot  to  it  that 
degree  of  care  which  ought  to  be  regarded  as  due  care,  and  that  he  was, 
therefore,  rightly  diachai^ged  as  to  the  amoont  stolen,  on  the  settlement 
of  his  administration  aocoont  in  the  Probate  Court. 

CusHiKa,  C.  J.  I  understand  that  the  appellant  rests  his  case  on  the 
diarge  that  the  appellee  did  not  exerdse  due  care.  I  think  that  in 
this  State  the  rule  in  regard  to  specific  articles  is  as  stated  by  my  brother 
Ladd. 

At  to  the  matter  of  due  care,  I  find  it  difficult  to  imagine  any  course 
which  would  have  been  more  reasonable. 

As  to  the  suggestion  that  the  funds  might  have  been  specially  depos- 
ited in  a  savings  bank,  or  other  bank,  it  does  not  appear  to  me  that  such 
a  course  would  have  been  any  better.  If  the  safes  of  the  banks  are 
more' modem  and  difficult  to  break,  so  they  are  more  apt  to  be  attacked, 
because  the  prise  of  success  is  so  much  greater.  I  belieye  that  the  pro- 
portion of  private  safes  plundered,  compared  with  the  whole  number, 
is  much  less  than  that  of  bank  safes.  I  cannot,  therefore,  see  in  the 
facts  reported  any  sufficient  reason  for  charging  the  appellant  with  want 
of  due  care. 

Smith,  J.  I  should  be  slow  to  assent  to  any  decision  in  this  case  that 
would  tend  to  relax  the  rule  which  should  govern  an  administrator  in 
the  care  and  preservation  of  property,  especially  money  that  may  come 
to  his  hands  in  that  capacity.  He  is  held  to  the  exercise  of  due  care. 
The  question  b,  whether  this  appellee  exercised  due  care  in  the  custody 
of  the  funds  of  this  estate.  By  the  report  of  the  auditor,  it  appears 
that  he  had,  on  the  18th  of  April,  1869,  $498.94  belonging  to  this 
estate  deposited  in  the  safe  of  his  firm  in  Fisherville  ;  that  the  office  of 
the  firm  was  broken  into  in  the  night-time  of  that  day,  the  safe  blown 
open  with  powder,  and  this  money,  with  other  money  and  securities 
belonging  to  the  appellee  and  his  firm  and  others,  was  stolen  therefrom : 
that  the  safe  Vras  a  good  one  is  shown  by  the  fact  that  the  burglars  who 
entered  it  were  obliged  to  resort  to  the  use  of  gunpowder.  It  is  rea- 
sonable to  conclude  that  the  lock  was  one  that  could  not  be  easily  picked. 
The  appeUee  and  his  partners  and  other  business  men  placed  their  own 
nooney  and  securities  in  it  for  safe-keeping.  The  money  might  not  have 
been  lost  if  placed  in  a  bank,  but  there  was  then  no  bank  nearer  than 
Concord,  seven  miles  distant.  The  money  might  not  have  been  lost  if 
the  appellee  had  carried  it  in  his  pocket,  but  no  prudent  man  wou]d  think 
of  carrying  large  sums  of  money  in  his  pocket,  to  say  nothing  of  the  in« 
Vol.  XX.— 25 
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oonyenience  of  bo  doing.     Where,  then,  could  the  appellee  haye  kept 

this  money  with  greater  apparent  safety  ?     His  administration  aoooont 

shows  that  he  was  frequently  receiving  and  paying  out  money  ou  acoouot 

of  this  estate,  and  held  this  money  to  be  paid  to  creditors  on  call. 

I  am  satisfied  that  in  this  case  the  administrator  exercised  due  3aie^ 

and  therefore  should  be  credited  with  the  loss  in  his  account.    Jvmz  r» 

Leun$<f  2  Yes.  Sr.  241,  cited  by  my  brother  Ladd,  is  a  case  which 

teems  to  be  directly  in  point 

Decree  of  the  PrchaU  Cbmi  affirmed. 


Copp  y.  Hennikeb. 

(56N.  H.  179.) 

ConttilhAimcd  law  -—  trial  by  jury  —  compulsory  reference* 

A  statate  aathorized  coaits,  withoat  the  consent  of  parties,  to  commit  any  canse  to  a 
referee  for  trial,  and  provided  that  after  each  trial,  the  canse  should,  at  the  request  of 
either  party,  be  tried  by  a  jury,  and  that  upon  such  trial  the  report  of  the  referee 
should  be  evidence  of  all  the  facts  stated  therein,  subject  to  be  impeached  by  either 
party,  ffeid,  that  the  act  was  constitutional  bo  far  as  it  authorized  a  compulsory 
reference;  but  qucBre  as  to  the  provision  making  the  referee's  report  udmiasibie. 

ACTION  against  the  town  of  Henniker  to  recoyer  for  injuries  caused 
by  defects  in  a  highway.  The  case  was  ordered  to  be  referred 
according  to  the  proyision  of  section  13,  chapter  97,  of  the  act  of  1874, 
which  reads  as  follows  : 

'*  The  Superior  or  Circuit  Court,  or  any  justice  thereof,  at  the  trial 
term,  shall  conunit  to  one  or  more  referees,  to  be  appointed  by  such  court 
or  justice,  any  cause  pending  in  such  court  which  may  be  by  law  triable 
by  a  jury,  or  the  determination  of  any  question  of  fact  which  is  not  by 
law  triable  by  a  jury,  or  any  cause  which  may  require  an  extended 
examination  of  accounts,  books  or  youchers,  which  for  any  reason 
cannot  be  conyeniently  tried  by  a  jury  or  in  court,  unless  it  shall  be 
made  to  appear  to  such  court  or  justice  that  it  is  inexpedient  to  make 
Buch  reference.  Said  referee  or  referees  may  hold  sessions  for  the  trial 
of  any  cause  committed  to  him  or  them  at  such  time  and  place  as  may  be 
convenient,  under  the  direction  of  the  court  by  which  the  cause  was 
referred.  Said  referee  or  referees  shall  proceed  in  all  cases,  unless  the 
parties  otherwise  agree,  according  to  the  rules  of  law  or  of  equity,  as  the 
case  may  be,  and  according  to  the  practice  in  court,  and  shall  report  lui 
or  their  decision  as  soon  as  may  be  to  the  court  by  which  the  cause  waa 
referred,  stating  specifically  his  or  their  rulings  upon  all  questions  of  law, 
and  stating  all  matters  of  fact  found  proved  by  him  or  them  if  either 
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party  shall  request.  All  reports  of  said  referee  shall  be  reyised  or 
recommitted  by  the  court  to  which  the  same  may  be  returned,  or  judg- 
ment may  be  rendered  thereon,  which  judgment  shall  -be  final  and  con- 
ciufrive.  In  all  cases  referred  without  the  consent  of  the  parties,  where- 
in they  are  by  law  entitled  to  a  trial  by  jury,  the  same  may,  at  the 
request  of  either  party,  be  tried  by  jury  after  the  report  of  the  referee 
has  been  made,  in  the  same  manner  and  with  the  same  limitations  as  in 
the  case  of  the  report  of  an  auditor ;  and  upon  such  trial  by  jury,  said 
report  shall  be  evidence  of  all  the  facts  stated  therein,  subject  to  be  im- 
peached by  either  party.  Such  referee  or  referees  shall  be  paid  for  their 
services  and  expenses  in  each  cause  such  compensation  as  may  be 
allowed  by  the  court,  and  the  court  may  direct  the  same,  or  any  part 
thereof,  to  be  paid  by  the  county  in  which  the  cause  is  pending,  or  to  be 
taxed  in  fayor  of  either  party  as  part  of  the  taxable  costs  in  the  cause." 
Defendant  excepted  to  the  order  on  the  ground  that  the  act  was 
onconstitutional. 

Tappixn  Sf  AUnn,  for  defendant. 
Sanborn  ^  Clark,  for  plaintiff. 

Ladd,  J.  [After  reviewing  the  history  of  trial  by  jury  .n  New  Hamp- 
shire.] n.  Taking  this  case,  then,  as  one  in  which  the  parties  have 
constitutional  right  to  trial  by  jury,  the  question  is,  whether  any  pro> 
vision  of  the  ISth  section  of  chapter  97,  Laws  of  1874,  infringes  the 
constitutional  right. 

A  compulsory  arbitration  under  that  section  is  not  the  jury  trial 
guaranteed  by  the  Constitution.  And  this  is  distinctly  admitted  in  that 
section,  for  it  provides  what  shall  be  done  when  the  parties  are  entitled 
to  a  trial  by  jury. 

Though  the  legislature  may,  by  not  enacting  any  laws  establishing 
courts,  juries,  or  other  tribunals,  whose  existence  depends  upon  statutes, 
leave  the  people  without  trial  by  jury,  or  any  judicial  tribunal,  trial, 
process,  or  remedy,  they  cannot  make  a  constitutional  jury  of  less  than 
twelve  men.  41  N.  H.  550 ;  1  Bennett  &  Heard's  Ld.  C.  C.  482»  2d  ed. 
The  reason  of  this  is  clearly  given  in  41  N.  H.  550 ;  and  the  views  of 
our  court,  as  expressed  in  that  opinion,  are  also  strongly  set  forth  in 
Work  V.  The  StaU,  2  Ohio  St.  299,  where  the  court  say :  «  The  institu- 
tioA  of  the  jury  referred  to  in  our  Constitution  *  *  is  precisely  the 
same  in  every  substantial  respect  as  that  recognized  by  the  great  charter, 
and  its  benefits  secured  to  the  freemen  of  Englind,  again  and  again 
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Mknowledged  in  fondamental  compacts  as  the  great  safeguard  of  life, 
liberty,  and  property ;  the  same  brought  to  this  continent  by  onr  fore- 
fathers, and  peraereiingly  claimed  as  their  birthright  in  every  coatesi 
with  arbitrary  power,  and  finally,  an  invasion  of  its  privileges  prominently 
assigned  as  one  of  the  causes  which  was  to  justify  them  in  the  eyes  of 
mankind  in  waging  the  contest  which  resxdted  in  independence.  Nor  did 
their  affection  for  it  diminish  or  cool.  They  made  it  a  comer-stone  in 
erecting  the  State  governments.  *  *  Our  opinion  b,  that  the  essential 
and  distinguishing  features  of  the  trial  by  jury,  as  known  at  the  common 
law,  and  generally  if  not  universally  adopted  in  this  country,  were  intended 
to  be  preserved ;  *  *  that  it  is  beyond  the  power  of  the  **  legislature 
*^  to  impair  the  right  or  materially  change  its  character." 

^  The  language  of  the  Constitution  is  to  be  understood  in  the  sense  m 
which  it  was  used  at  the  time  of  its  adoption  ;  and  as,  at  that  time,  both 
by  the  common  law  and  by  the  settled  usage  here,  the  right  of  voting  for 
public  officers  was  a  right  that  must  be  exercised  personally  by  the 
voter  at  the  meeting  held  for  that  purpose,"  it  was  held  that  the  right  of 
suffrage,  established  by  the  Constitution,  could  not  be  exercised  by  proxy. 
44  N.  H.  635. 

"  The  trial  by  jury,  secured  to  the  subject  by  the  Constitution,  is  a 
trial  according  to  the  course  of  the  common  law,  and  the  same  in  sub- 
stance as  that  which  was  in  use  when  the  Constitution  was  framed^" 
East  K%ng$Um  v.  Towle^  48  N.  H.  64.  And  a  trial  by  a  jury  of  eleven 
men,  or  a  trial  in  which  the  verdict  is  given  by  the  agreement  of  eleven 
out  of  twelve  jurors,  would  not  be  a  trial  by  jury  in  the  constitutional 
sense.  41  N.  H.  550;  2  Story  on  Const.,  §  1779,  n,  2;  Sedgwick  on 
Stat,  and  Const.  Law,  493  n.  2d  ed. ;  Cooley's  Const.  Lim.  319  ;  State 
V.  PetersoHj  41  Vt.  522  ;  27  id.  359.  A  statute  might  be  passed  calling 
eleven  men  a  jury,  and  declaring  that  a  jury  should  consist  of  eleven 
men  and  no  more,  or  that,  if  eleven  out  of  twelve  jurors  could  agree,  they 
mi|^t  return  a  verdict ;  but  such  a  statute  would  be  an  infringement  of 
the  constitutional  right  of  trial  by  jury,  because  such  a  trial  must  bo 
^'  according  to  the  course  of  the  common  law,  and  the  same  in  substance 
%B  that  which  was  in  use  when  the  Constitution  was  framed  ; "  and  a  trial 
by  a  jury  of  eleven  men,  or  a  trial  with  the  verdict  given  by  eleven  men 
oat  of  twelve,  would  not  be  a  trial  ^  according  to  the  course  of  the  com- 
mon  law,"  and  would  not  be  ^'  the  same  in  substance  as  that  which  was 
in  use  when  the  Constitution  was  framed."  So  much  is  settled,  and  so 
much  is  so  elementary  that  there  could  be  no  difference  of  opinion  about 
it,  if  there  were  no  authorities  on  the  subject.  As  to  the  general  pnnciple 
that  the  legislature  may  adopt  regulations  giving  security  to  a  oonstito- 
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tional  right,  and  ^cilitating  the  exercise  of  it^  there  can  be  no  doubt  of 
eontrovarsj.  I>am$  y.  Sdwol  Districtj  44  N.  IL  398  ;  Ocq^m  y.  Fo&Ur^ 
12  Pick.  490.  It  is  equally  certain  that  they  caDnot,  under  pretense  of 
rtrgulating,  injurioosly  limit  or  restrain  it. 

In  25  N.  H.  537,  is  an  opinion  of  the  court,  giyen  in  answer  to  a 
resolution  of  the  senate  requesting  their  opinion  as  to  the  consdtiitionality 
of  a  bill  then  pending  before  the  senate.  The  court  aay  (ppi  540,  541)  : 
''The  bill  designs  to  subject  a  party  appealing  from  a  ju^ment  of 
conyiction  by  a  justice  of  the  peace  to  a  double  penalty,  or  to  an  increased 
penalty,  if  judgment  be  rendered  against  him  in  the  coort  above.  *  * 
Unless  the  right  of  appeal  can  be  wholly  taken  away,  and  the  party  de- 
prived of  all  right  to  a  jury  trial  by  closing  the  only  path  by  which  it 
can  be  reached,  this  provision  cannot  be  supported.*'  The  increase,  t.  e., 
the  amount  added  to  the  penalty,  would  be  a  penalty  imposed  upon  the 
party  as  a  punishment  for  his  claiming  and  ezerdsing  his  constitutional 
right  of  trial  by  jury.  *'  A  law  which  should  declare  it  a  crime  to  ezer- 
€^ae  any  fundamental  right  of  the  Constitution,  as  the  right  of  snfiPrage  or 
the  free  exercise  of  religious  worship,  would  infringe  an  ezpreas  rule  of 
the  system.''     Wyndkcaner  v.  People,  13  N.  Y.  419. 

If  the  legislature  should  say :  ''  Trial  by  jury  is  a  useleBs,  ezpenaiye, 
inconyenient,  and  bad  institution  ;  and,  for  the  purpose  of  deterring  par- 
ues  from  claiming  their  constitutional  right  to  it,  be  it  enacted,  that  all 
actions  shall  be  brought  before  a  justice  of  the  peace,  or  referred  by  the 
court  to  an  arbitrator ;  and  any  party  claiming  a  triid  by  jury  shall  be 
liable  to  a  certain  penalty  to  be  recovered  in  a  qui  torn  aotioo,"  or 
**  shall  pay  certain  costs,"  or  ^'  shall  have  an  increased  judgnwDt  roii- 
dered  against  him  unless  he  prevails,"  or  "  shall  give  security  ior  costs, 
or  debt,  or  judgment,"  or  shall  in  aoy  way  be  subjected  to  any  expeBse, 
liability,  inconvenience,  or  disadvantage,  before,  after,  or  during  the  trial 
by  jury,  no  one  would  suppose  that  a  statute,  thus  expreasly  declaring 
its  unconstitutional  purpose,  of  discooraging,  obstmctioig,  hindering,  and 
preventing  the  exercise  of  a  constitutional  right,  could  be  sustained. 
And  if  the  statute,  instead  of  expressly  declaring  its  unoonstiiudosal 
purpose,  were  sOent  on  that  subject,  or,  if  it  expressly  dedared  that  its 
purpose  was  to  secure  and 'facilitate  the  constitutional  right,  its  sileDce, 
or  its  explicit  averment  in  relation  to  its  purpose,  would  by  no  meana  be 
conclusive  on  that  point.  If  the  burden  or  disadvantage  impost  eonld 
Lave  no  operation  or  effect  except  to  prevent,  hinder,  obatmei,  or  dis* 
courage  the  exercise  of  the  consUtutional  right,  it  would  operate  as  a 
penalty  upon  the  party  claiming  that  right,  and  wookL  of  oonnse  be  an 
infringement  of  the  right  itself. 
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The  opinion  of  this  conrt,  reported  in  25  N.  H.  540,  541,  is  supported 
by  the  decision  in, Greene  y.  Briggs^  1  Curtis'  C.  C.  311,  827, 828,  where 
Judge  Curtis  (and  Judge  Pitman)  held  a  statute  unconstitutional  which 
imposed  an  increased  penalty  upon  the  party  appealing  from  a  justice  of 
the  peace,  on  the  ground  that  the  additional  penalty  operated  as  and 
could  be  considered  nothing  but  a  penalty  inflicted  upon  a  party  for  exer- 
cising his  constitutional  right  of  claiming  a  trial  by  jury.  ^<  It  is  mani- 
fest," says  Judge  Curtis,  ''that  this  right  is  not  secured  by  the  Constitu- 
tion, but  is  wholly  under  the  control  of  the  legislatiye  power,  if  it  can 
annex  penalties  to  the  exercise  of  the  right."  To  the  same  effect  is 
State  y.  Gamey,  37  Me.  156,  163,  164. 

There  is  a  class  of  cases,  which  might,  at  first  sight,  seem  to  constituto 
a  modification  of  these  principles,  but  which,  as  a  slight  examination  wil! 
show,  fall  within  the  general  rule. 

The  general  doctrine  already  quoted  as  laid  down  in  Ea»t  Kingston  v. 
Tawle,  48  N.  H.  64,  is  well  stated  by  Mr.  Pomeroy,  in  a  note  in  the  2<l 
ed.  of  Sedgwick  on  Stat,  and  Const.  Law,  487,  thus :  ''  It  is  the  right  of 
trial  by  jury  which  exists  and  is  preseryed ;  and  what  that  right  is,  is 
a  purely  historical  question,  a  fact  to  be  ascertained  like  any  other  social, 
legal,  or  political  fact.  As  a  Constitution  speaks  from  the  time  of  its 
adoption,  the  fact  of  the  right  to  jury  trial,  which  is  ascertained  to  liaye 
existed  at  that  time,  must  necessarily  determine  the  meaning  of  the  dame 
which  recognizes  and  preseryes  the  right.  The  courts  seem,  with  great 
unanimity,  to  haye  accepted  this  general  principle  of  construction."  It 
is  useless  to  quote  authorities  at  length  in  support  of  a  proposition 
on  which  the  entire  legal  profession  of  the  country  are  agreed. 

There  are,  in  certain  cases,  yarious  statutory  proyisions  with  which 
parties  must  comply  in  order  to  obtain  a  jury  trial,  and  which  are  yalid 
because  their  requirements  were  incidents  of  the  historical  right  which 
the  Constitution  adopted  and  guaranteed.  ''  There  shall  be  paid  by  the 
plaintiff  or  appellant,  for  the  trial  of  eyery  action  by  jury,  before  the 
trial,  to  the  clerk,  for  the  use  of  the  county,  to  be  taxed  in  the  bill  of 
oosts  of  the  party  paying  the  same,  fiye  dollars."  Gen.  Stats.,  ch.  272« 
§  22.  On  what  ground  is  this  statute  constitutional  ?  Why  is  not  a 
jury  fee  a  penalty  imposed  upon  the  party  for  claiming  his  con- 
stitutional right  of  jury  trial  ?  The  history  of  preyious  legisla- 
tion shows  that  the  ''  appellants,"  who  are  required  by  our  Gene- 
ral Statutes  to  pay  jury  fees,  are  the  appellants  in  ciyil  cases 
only.  Suppose  the  legislature  should  enact  that  in  criminal  cases  of 
indictment,  any  party  demanding  a  jury  trial  should  pay  a  jury  fee,  and 
on  his  failing  to  do  so  should  be  tried  by  the  court  or  a  referee,  such  a 
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itfttate  would  doubtless  be  held  to  be  an  infringement  of  the  right  of 
trial  by  jury :  but  on  what  ground  would  it  be  so  held  ?    How  could  it 
be  held  that  a  jury  fee  is  constitutional  m  a  civil  case,  and  unconsti* 
lutioual   in  a  criminal  one?  The  Constitution,  in  express  terms,  says 
■othing  about  a  jury  fee  in  either  case,  and  there  is  nothing  in  its  terms 
from  which  any  distinction  can  be  implied  between  a  jury  fee  in  civil  and 
a  jury  fee  in  such  criminal  cases.    In  those  civil  cases  in  which  trial  by 
jury -is  a  constitutional    right,   that   right  b  as  sacred  as  it  is  in 
criminal    cases.      Its    sacredness    is    not     a    matter    of    degree  :    it 
is  absolute.      The  question  is,  What  is  the  sacred  right?  and  that 
is    '^  a    purely    historical     question."      The    right    is    the    historical 
right   enjoyed  at   the    time    it   was  guaranteed  by  the  Constitution. 
**  The  trial  by  jury,  secured     ♦     ♦    by  the  Constitution,  b     *     *     the 
same  in  substance  as  that  which  was  in  use  when  the  Constitution  was 
framed  "  (Mut  Kinffstan  v.  Towk)  ;  and  the  trial  by  jury,  in  use  when 
the  Constitution  was  framed,  and  for  a  long  time  before,  as  well  as  ever 
since,  was  one  in  which  a  jury  fee  was  required  in  civil  and  not  in  crim* 
inal  cases  of  indictment.     3  Prov.  Pap.  183,  184,  214,  215  ;    Prov« 
Laws  (ed.  1771),  85,  86, 168  ;  act  of  April  9, 1777,  for  continuing  in  force 
the  general  system  of  provincial  law  (p.  160,  ed.  of  1789)  ;  act  of  Jan- 
uary 16,  1787,  in  amendment  of  the  acts  establishing  fees  (p.  91,  ed.  of 
1789) ;  act  of  February  9,  1791,  regulating  process  and  trials  in  civil 
causes,  sec  10  (p.  90,  ed.  of  1797) ;  act  of  February  9,  1791,  regulating 
lees  (p.  119,  ed.  1797) ;  act  of  February  16,  1791,  sec  7  (ed.  of  1797,  p. 
129) ;  act  of  December  16,  1796  (p.  462,  ed.  of  1797)  ;  act  of  December 
10,  1800,  sees.  1  and  2  (p.  109,  ed.  of  1805)  ;  act  of  December  23,  1820 
(p.  320,  ed.  of  1830) ;  Bev.  Stats.,  ch.  229,  §  21 ;  Mass.  Anc  Ch.  144 ; 
Plymouth  Colony  Laws,  35,  263.     In  1791,  the  sheriff  was  entitled  to 
seyenteen  pence  for  every  trial  to  be  paid  with  jurors'  fees  (ed.  1797,  p. 
116).     By  the  New  Hampshire  act  of  1698,  the  crier  was  entitled  to  fees 
for  a  trial  (3  Prov.  Pap.  215)  which  were  probably  paid  by  the  plain- 
tiff, as  the  sheriff's  trial  fees  were  by  later  statutes. 

A  jury  fee  has  no  tendency  to  secure  the  constitutional  right  of  jurj 
trial,  nor  to  facilitate  its  exercise,  either  in  civil  or  criminal  cases.  Why 
would  it  be  an  unconstitutional  burden,  hindranccy  and  obstruction  in 
criminal  cases  of  indictment,  and  not  so  in  civil  cases?  Because  in 
civil  cases,  being  an  incident,  a  burden  appurtenant  to  the  right  of  jury 
trial  in  use  when  the  Constitution  was  framed,  it  is  an  incident,  a  bur- 
den appurtenant  to  the  right  of  jury  trial  adopted  and  secured  by  the 
Constitntion  in  civil  cases  ;  and  in  criminal  cases  of  indictment,  not  being 
a  burden  attached  to  the  jury  trial  in  use  when  the  Constitution  was 
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framed,  il  U  not  a  bnrdeii  attached  to  the  jury  trial  adopted  and  secured 
by  the  Constitation  in  such  cases.  This  is  a  perfectly  satisfactorj 
application  of  the  historical  role  of  interpretation  ;  and  I  do  not  now  see 
any  other  rule  of  interpretation  on  which  a  jury  fee  can  be  held  constito- 
tional  in  civil  cases,  and  unconstitutional  in  criminal  cases  of  indictment. 

It  is  evident  that  very  difficult  questions  might  be  raised  by  an  increase 
of  the  jury  fee.  Suppose  the  legislature  should,  from  tliis  time  forward, 
annually  increase  the  jury  fee  to  the  extent  of  one  dollar  or  ten  dollars ;  on 
what  ground  could  a  jury  fee  of  six  doUars  be  held  unconstitutional  ?  on 
what  ground  could  a  jury  fee  of  ten  thousand  dollars  be  held  const! tu- 
lioual  ?  One  limit  might  be  the  actual  compensation  of  the  jury  in  each  par- 
ticular case ;  another  might  be  their  reasonable  compensation.  Would 
there  be  any  other  limit  ?  Clearly  there  would  be.  One  other  limit  would 
be  the  amount  which  could  not  be  exceeded  without  impairing  the  right  to 
a  jury  trial,  in  substance,  the  same  as  that  of  1792.  Contrasting  the 
compensation  of  jurors  and  the  jury  fee  of  1792,  and  previous  years, 
with  the  present  compensation  and  fee,  and  considering  the  changed 
value  of  money,  and  all  the  circumstances  affecting  the  practical  pecu- 
niary view  of  the  subject,  the  question  would  be,  whether  the  present  fee 
was  a  burden  materially  greater  than  the  burden  attached  to  the  jury 
trial  in  use  in  and  before  1792.  If  it  were  a  materially  greater  burden, 
it  would  be  an  infringement  of  the  constitutional  right ;  if  it  were  not  a 
materially  greater  burden,  it  would  not  be  an  infringement  of  the  right. 
(If  I  rightly  understand  the  statutes  and  the  practice,  the  jury  trial  of 
1792  was  one  in  which  the  jury  were  paid  for  their  travel  by  the  county, 
and  for  the  trial  of  each  case,  a  small  fee  by  the  plaintiff  or  appellant. 
The  system  of  the  jury  being  paid  at  all  by  the  public  is  a  recent  innova* 
tion  in  England.)  The  difficulty  of  applying  this  historical  rule  of  con> 
structioD,  in  case  of  statutes  increasing  the  compensation  of  jurors  and 
the  jury  fee  to  be  paid  by  the  parties,  would  be  chiefly,  if  not  wholly,  in 
investigating  certain  facts  of  history  and  monetary  affairs,  and  not  in  any 
matter  of  legal  principle.  And  if  it  be  objected  that  the  difficulty  of 
deciding  by  the  historical  rule  of  interpretation  might  be  oonsiderable,  it 
is  for  the  objector  to  answer  this  question :  By  what  other  rule  of  inter* 
pretation  can  the  difficulties  in  the  question  of  the  constitutionality  of  an 
mdefinitely  increased  jury  fee  be  resolved  at  all  ? 

The  historical  rule  answers  other  questions  in  relation  to  burdens  in- 
cident to  the  right  of  jury  trial.  In  criminal  cases,  a  person  appealing 
from  the  judgment  of  a  justice  of  the  peace  must  enter  into  recognifanoo, 
with  sufficient  sureties,  in  a  reasonable  sum,  not  exoeeding  $100)  for  his 
ajipearance  at  the  Court  of  Appeal,  to  prosecute  his  appeal  with  effect,  to 
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abide  the  order  of  the  court  thereon,  and  to  be  of  good  behavior  in  the 
meantime,  if  so  required.  Gren.  Stats.,  ch.  240,  §§  2,  B.  The  accused 
cannot  appeal,  cannot  obtain  a  jury  trial  without  entering  into  such  a  re- 
cognizance. Siait  Y.  White,  41  N.  H.  194.  Why  is  not  such  a  recogni- 
sance, especially  so  far  as  it  relates  to  his  good  behavior,  an  obstruction 
put  in  the  way  of  his  exercising  his  constitutional  right  ?  Why  is  he 
not  constitutionally  entitled  to  a  jury  trial,  upon  being  detained  in  cus- 
tody until  the  time  for  such  trial  arrives  ?  Because,  in  such  cases  the 
jury  trial  of  1792  was  one  of  which  such  a  recognizance  was  an  incident, 
xict  of  1718,  §§  3,  4  (Laws  of  1771,  pp.  69,  70)  (by  this  act  the  ap- 
l>ellant  was  required  to  pay  the  clerk's  fee  for  entering  the  appeal,  to 
pay  the  jurors  their  fees,  and  generally  to  do  what  an  appellant  must  do 
in  a  civil  case) ;  acts  of  July  5,  1776,  and  April  9,  1777,  continuing  for- 
mer laws  in  force  (ed.  of  1789,  pp.  34,  161)  ;  judiciary  act  of  Feb.  9, 
1791,  §  4  (ed.  of  1797,  p.  53)  ;  People  v.  Kennedy,  2  Parker's  Cr.  Rep 
312,  320;  see,  also,  upon  this  point.  State  v.  3oerett,  14  Minn.  439; 
State  Y.Peterson,  41  Vt.  504,523;  Saco  x.  Wentworth,  37  Me.  165, 
174;  Saco  v.  Wbodsum,  39  id.  258;  Green  v.  Briggs,  1  Curtis,  C.  C. 
827,  333,  334;  SuUivan  v.  Adams,  3  Gray,  476  ;  LitOefield  Y.Peckham, 
1  IL  I.  500,  509. 

I  have  looked  in  vain  for  any  satisfactory  authority  which  lays  down 
any  other  conclusive  test  of  the  constitutionality  of  a  burden  affixed  to 
the  right  of  jury  trial  than  this  :  if,  with  the  burden,  the  trial  remains, 
in  substance,  the  same  as  the  jury  trial  of  1792,  the  burden  is  constitu- 
tional ;  otherwise,  not.  Other  formulas  may  answer  some  purposes ; 
other  rules,  of  an  introductory  or  superficial  character,  may  be  useful ; 
bat  the  essential,  paramount,  primary  and  final  test,  in  my  judgment, 
must  be  the  historical  substance  of  the  jury  trial  of  1792.  With  that 
test  the  solution  of  some  questions  of  this  kind  may  be  difficult ;  without 
it,  the  solution  of  every  one  of  them  is  impossible.  1  entirely  agree  with 
Mr.  Pomeroy,  when  he  says  that  "  the  ultimate  test  and  limit  of  the 
constitutional  guaranty  is  to  be  found  in  a  historical  fact"  (Sedgwick 
ou  Stat.  &  Const  Law,  488,  n.,  2d  ed.);  and  that  historical  fact  is  the  sub- 
stance of  the  jury  trial  of  1792.  A  statute  regulation  that  impairs  that 
substance  is  unreasonable  and  unconstitutional ;  a  regulation  that  leaves 
that  substance  unimpaired  cannot  be  held  by  the  court  to  be  unreason- 
able, in  the  sense  of  being  an  infringement  of  the  constitutional  right. 
By  what  standard,  except  the  historical  substance  of  the  right,  can  the 
constitutional  reasonableness  of  a  statute  regulation  of  the  right  be 
judged  ? 

The  exercise  of  the  right  may  be  regulated  by  legislation :  without 
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some  legislative  regulation  of  it,  or  provision  for  it,  it  cannot  be  enjoyed 
at  all.  The  Constitntion  merely  guarantees  the  right,  and  leaves  to  the 
legislature  the  duty  of  providing  the  means  and  methods  by  which  it  is 
to  be  enjoyed.  The  time  and  place  of  the  trial,  the  qualifications  of 
jurors,  and  the  manner  in  which  twelve  shall  be  selected  for  the  trial  of 
a  case,  including  all  the  steps  from  the  venire  to  the  challenge,  are  sub- 
jects  of  legislation,  subject  to  the  limitation  that  the  substance  of  the 
jury  trial  of  1792  is  preserved,  and  other  constitutional  restrictions. 
State  V.  Wilson,  48  N.  H.  398  ;  Com.  v.  Dorsey,  103  Mass.  412  ;  Umted 
States  V.  Morris,  1  Curtis'  C.  C.  23,  37  ;  Stokes  v.  People,  53  N.  Y.  164  ; 
1  B.  &  H.  Ld.  C.  C.  495,  496,  2d  ed. ;  Sedgwick  on  Stat.  &  Const  Law, 
493,  n.,  2d  ed. 

There  are  cases  which  hold  that  the  right  is  not  impaired  by  statutes 
requiring  a  party  to  file  an  affidavit  that  he  believes  he  has  a  good  case. 
Hunt  V.  Lucas,  99  Mass.  404  ;  BidcUe  v.  Com.,  13  S.  <&  R.  405,  410; 
Flint  R.  S.  Co.  v.  Foster,  5  Ga.  194;  contra,  2  Greenl.  255. 

There  are  some  cases  which  seem  to  disregard  the  standard  of  the 
substance  of  the  right  of  the  jury  trial  in  use  at  the  time  that  right  was 
continued  and  guaranteed  by  the  Constitution,  and  which  afford  striking 
illustrations  of  the  necessity  of  that  standard,  and  for  that  reason  are  of 
no  little  value. 

M' Donald  v.  ScheU,  6  S.  &  R.  240,  arose  under  the  Pennsylvania 
statute  of  1810  authorizing  compulsory  arbitration,  and  requiring  the 
party  appealing  from  the  arbitrator's  award  to  pay  his  adversary's  costs 
as  a  condition  of  appeal.  The  arbitrator  filed  an  award  in  favor  of  the 
defendant.  The  plaintiff  made  an  affidavit  that  he  was  unable,  within 
the  time  allowed  by  law  for  an  appeal,  to  raise  a  sufficient  sum  to  pay 
the  bill  of  costs.  The  plaintiff  argued  that  to  deny  an  appeal  until  the 
payment  of  costs,  which  frequently  amounted  to  enormous  sums,  and 
to  embarrass  it  with  conditions  with  which  a  poor  man  could  not  comply, 
effectually  deprived  him  of  a  trial  by  jury.  The  court,  declining  to  hear 
any  argument  on  the  other  side,  held  the  statute  valid,  saying :  <<  The 
case  *  *  is  hardly  open  to  argument,  because  the  court  have  hereto- 
fore decided  that  an  appeal,  under  the  act  *  *  in  question,  cannot 
be  entered  without  payment  of  costs.  The  law  may,  undoubtedly,  in 
certain  cases,  bear  so  hard  on  a  poor  man  as  almost  to  deprive  him  of 
his  appeal.  But  that  will  not  justify  the  court  in  deciding  that  the  law 
is  void.     All  general  laws  operate  with  severity  in  particular  instances.** 

This  decision  iS  a  mere  statement  of  the  fact  that  the  question  had 
been  previously  decided.  The  ground  of  the  previous  decision  is  not 
alluded  to  :  what  it  was,  when  the  decision  was  made,  and  in  what  case, 
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I  am  not  informed.  If  the  fact  was,  that  in  that  class  of  cases,  or  in  all 
cases,  payment  of  his  adversary's  costs  was  an  incident  of  a  party's  right 
of  jury  trial  in  1792  (the  date  of  the  Constitution),  the  decision  was  ob- 
▼iously  right  If  the  fact  was  otherwise,  I  cannot  see  on  what  ground 
the  decision  can  be  sustained ;  for  the  payment  of  such  costs  would  be  a 
penalty  imposed  upon  the  party  for  demanding  his  right ;  and  such  a 
penalty  is  a  manifest  infringement  of  the  right,  an  alteration  of  its  sub- 
stance. The  penal  character  of  the  condition  would  not  have  been  more 
apparent  if  the  statute  had  expressly  declared  that  the  object  of  the  con- 
dition was,  to  obstruct  and  prevent  the  exercise  of  the  right.  The  plain- 
tiff's argument  seems  to  have  led  the  court  into  the  error  of  supposing 
that  the  objection  to  the  provision  requiring  payment  of  the  adversary's 
costs  is,  that  a  poor  man  might,  in  consequence  of  his  inability  to  pay 
them,  be  deprived  of  a  jury  trial ;  whereas  the  real  objection  is,  that  the 
payment  of  costs,  or  any  thing  else  required  as  a  penalty  for  claiming  the 
constitutional  right,  infringes  the  right  by  operating  to  obstruct  its  exer- 
cise. The  constitutional  character  of  the  penal  obstruction  is  not  affected 
by  the  circumstance  that  the  obstruction  may  be  overcome  by  a  rich 
man,  or  may  not  be  overcome  by  a  poor  man.  It  is  invalid  because  it  is 
in  law,  a  penal  barrier,  and  not  because,  in  the  path  of  the  poor,  it  may, 
in  isctf  be  insurmountable.  The  facts  in  M Donald  v.  ScheU  did  indeed 
present  a  case  of  hardship,  and  put  the  penal  character  of  the  obstruc- 
tion in  an  odious  light ;  and,  in  1836,  the  legislature  provided  for  cases  of 
poyerty,  by  enacting  that  the  party,  not  being  the  one  who  took  out  the 
role  of  compulsory  reference,  or  being  unable  to  pay  the  costs,  might  be 
allowed  by  the  court  to  appeal  vrithout  payment  Purdon's  Digest 
Laws  (Fenn.),  56,  9th  ed. 

Bat  such  legislation  is  calculated  to  obscure  the  constitutional  view 
of  the  subject,  by  propagating  the  idea  that  a  penalty  may  be  imposed 
upon  the  exercise  of  a  constitutional  right,  if  the  right  can  possibly  be 
exercised  in  the  impaired  and  mangled  condition  to  which  the  penalty  re- 
duces  it  And  the  remark  of  the  court  in  M  *  Donald  v.  ScheU,  that  "  all 
general  laws  operate  with  severity  in  particular  cases,"  seems  to  show 
that  the  real  nature  of  the  question  was  not  comprehended.  A  man 
may  be  too  infirm  to  go  to  the  courtrhouse,  and  too  poor  to  employ  an 
agent  to  attend  to  his  business  there ;  and  for  these  reasons  he  may  be 
imable  to  enjoy  his  constitutional  right  of  trial  by  jury.  Such  disabilities 
are  not  violations  of  that  right  But  if  the  legislature  imposes  the  pay- 
ment of  his  adversary's  costs,  or  any  expense  or  difficulty  not  an  incident 
of  the  jnry  trial  in  use  when  the  Constitution  adopted  and  continued  that 
iDode  of  trial, — ^if  the  burden  is  imposed  not  as  a  necessary  means  of  ex- 
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ercising  the  right  of  that  trial  sabstantiallj  as  it  was  exercised  at  that 
time, — the  burden  is  an  unconstitutional  penalty,  and  not  the  mere  mis- 
fortune of  a  general  law  operating  with  severity  in  particular  cases. 

In  Keddie  v.  Moore,  2  Murphy  (N.  C),  41,  it  was  claimed  that  the  right 
of  trial  by  jury  in  cases  appealed  from  a  justice  (whose  jurisdiction  had 
been  enlarged),  was  not  preserved  for  the  poor  who  could  not  give  se- 
curity for  an  appeal.  This  position  was  not  sustained  by  the  court,  who 
said  (p.  45)  :  "  So  long  as  the  trial  by  jury  is  preserved  through  an 
appeal,  the  preliminary  mode  of  obtaining  it  may  be  varied  at  the  will 
and  pleasure  of  the  legislature.  The  party  wishing  to  appeal  may  be 
8ubjected  to  some  inconvenience  in  getting  security ;  but  this  incon- 
venience does  not  in  this,  nor  in  any  other  case  where  security  is  required, 
amount  to  a  denial  of  right."  The  court  here  evidently  speak  of  "  trial 
by  jury,"  not  as  the  substance  of  the  particular  jury  trial  in  use  when 
the  Constitution  was  adopted,  but  as  a  trial  which  might,  in  some  general 
and  loose  sense,  be  caUed  a  jury  trial,  without  regard  to  the  historical 
rule  of  interpretation  ;  and  the  decision,  that  any  inconvenient  variation 
of  the  historical  jury  trial  of  the  Constitution  does  not  amount  to  a  denial 
of  the  constitutional  right  so  long  as  a  jury  trial  in  some  indeterminate 
sense  is  preserved,  is  an  obvious  abolition  of  the  Constitution. 

In  Vanzant  v.  Waddle,  2  Yerg.  260, 264,  the  court  say  that  it  had  been 
held  that  statutes  increasing  the  jurisdiction  of  justices  of  the  peaooi 
and  allowing  appeals  so  that  a  defendant  could  not  have  a  jury  trial 
without  giving  security  for  the  debt,  were  not  unconstitutional. 

Flint  River  Steamboat  Co.  v.  Foster y  5  Ga.  194,  arose  under  the 
Georgia  statute  of  1841,  which  gave  persons  employed  on  any  steamboat^ 
on  certain  rivers,  a  lien  on  the  boat,  to  be  summarily  enforced  without  a 
jury  trial,  unless  the  owner  or  manager  of  the  boat  pay  so  much  of  the 
claim  as  he  admits  to  be  due,  file  an  affidavit  denying  that  the  rest  is  due, 
and  give  bond  and  good  security  in  the  county  where  the  proceedings 
are  had,  in  double  the  amount  claimed,  conditioned  for  the  payment  of 
debt  and  costs.  It  was  claimed  that  the  right  of  trial  by  jury  was  so 
clogged  by  these  restrictions  as  to  be  virtually  denied.  But  the  court  held 
the  statute  constitutional,  saying  (p.  208)  :  *'  We  cannot  think  the  trial 
by  jury  substantially  defeated  by  these  conditions,  though  the  defendant 
may,  and  at  times  probably  will  be  subjected  to  some  inconvenience  in 
complying.  These  terms  may  be  onerous,  but  this  is  purely  a  question  of 
expediency,  and  one  which  must,  from  its  very  nature,  address  itself  ex- 
clusively to  the  law-maker.  And  it  is  difficult  to  prescribe  limits  to  the 
power  of  the  legislature  in  this  respect.  *  *  There  is  no  invasion  ot 
infringement  of  the  Constitution,  so  long  as  trial  by  jury  is  not  directly 
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or  indirectl  J  abolished.  I  repeat,  it  is  impossible  to  say  at  what  point  the 
kgialature  ought  to  stop ;  and  if  undertaken  to  be  said  hj  the  court,  it 
most  be  at  some  point  of  great  excess,  that  such  a  stand  can  be  made*" 
The  court  then  go  on  to  suggest  that  it  might  be  well  to  amend  the  statute 
so  as  to  allow  the  defendant  a  jury  trial  if  he  would  make  affidavit  that  he 
is  unable,  from  poverty,  to  comply  with  its  terms,  as  if  the  only  objection 
to  an  obstruction  placed  in  the  way  of  the  exercise  of  the  constitutional 
right  were  not  its  legal  character  as  an  obstruction,  but  the  fact  that  some 
poor  and  friendless  person  might  find  it  impassable,  a  doctrine  alike 
destructive  of  the  inviolable  rights  of  all  classes  of  men,  a  doctrine 
that  is  nothing  less  than  this :  we  lawfully  violate  any  constitutional 
right  of  the  poor  and  the  rich  to  such  an  extent  as  barely  leaves  it  in 
their  power,  by  the  expenditure  of  their  property,  to  enjoy  their  violatod 
tight. 

The  decision  ignores  the  historical  test,  and  treats  the  constitutional 
jury  trial,  not  as  a  definite  and  specific  institution,  perfectly  developed, 
absolutely  fixed,  and  in  actual  operation  at  the  date  of  the  Constitution, 
bat  as  an  unorganized,  unformed,  undefined,  nebulous,  and  chaotic  gen- 
erality, that  cannot  be  infringed  so  long  as  any  thing  remains  that,  for 
any  fanciful  reasons  violating  the  truth  of  constitutional  history,  may  be 
called  a  jury  trial.  Acting  upon  this  theory,  the  court,  of  course,  found 
it  "  impossible  to  say  at  what  point  the  legislature  ought  to  stop,"  and 
could  only  declare  that,  if  the  court  should  undertake  to  withstand  an 
invasion  of  jury  trial,  '^  it  must  be  at  some  point  of  great  excess  that 
such  a  stand  can  be  made."  That  is  the  position  to  which  we  are  neces- 
sarily reduced,  if  we  abandon  the  historical  test  The  legislature  may 
violate  the  Constitution  a  little  ;  they  may  violate  it  considerably  ;  they 
may  violate  it  a  great  deal ;  but  if  they  carry  the  violation  '^  to  some 
point  of  great  excess,"  then  it  will  be  for  the  court  to  consider  whether 
that  is  a  point  at  which  '^  a  stand  can  be  made."  When  any  court  un- 
dertakes to  make  a  stand  on  that  theory,  we  shall  have  an  opportunity 
to  learn  by  what  legal  rules  the  locality  of  "  some  point  of  great  excess  " 
b  to  be  ascertained. 

These  four  cases  present  the  unsound  doctrine  in  so  palpable  a  form 
as  to  make  them  exceedingly  valuable.  The  first  three  of  them  re- 
ceived scarcely  any  consideration,  and  they  were  all  decided  before  the 
subject  had  been  much  discussed  in  any  part  of  the  country,  and  with- 
out the  aid  of  the  great  light  now  afforded  by  the  other  authorities  (toP 
which  I  have  referred),  which  establish  the  law  in  a  manner  precluding 
•U  controversy  about  the  general  principles  involved. 

In  the  application  of  these  settled  principles  ^/^  particular  cases,  difS 
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eolt  qnestioiis  may  arise,  as  well  as  in  the  administration  of  any  other 
branch  of  the  law  of  tlie  land.  A  statute  might  be  of  such  a  character 
as  to  raise  a  great  doubt  whether  its  operation  would  infringe  the  right 
to  tlie  substance  of  the  jury  trial  of  1792,  or  leave  that  right  unim* 
paired;  whether  it  would  obstruct  or  facilitate  the  exercise  of  that 
right ;  whether  it  would  be  a  penalty  or  a  regulation.  But  in  the  cases 
thus  far  examined  there  seems  to  be  no  difficulty.  If,  in  a  class  of  crim> 
inal  cases,  at  the  date  of  the  Constitution,  a  defendant  was  entitled  to  a 
jury  trial  upon  his  complying  with  the  single  condition  of  remaining  in 
custody  or  giving  security  for  his  appearance  merely  as  he  might  elect, 
his  constitutional  right  would  be  infringed  by  such  a  material  alteration 
of  the  terms  on  which  he  can  enjoy  the  right,  as  making  his  enjoyment 
of  it  depend  upon  his  paying  a  jury  fee,  or  the  costs  of  the  prosecution, 
or  giving  security  for  his  appearance  without  the  option  of  remaining  in 
custody,  or  giving  security  fpr  any  thing  else  than  his  appearance,  or  in- 
curring the  risk  of  increased  punishment,  or  submitting  to  any  thing  else 
that  would  operate  as  a  penalty  for  the  exercise  of  the  right.  If ,  in  a 
class  of  dvil  cases,  at  the  date  of  the  Constitution,  a  defendant  was  en- 
titled to  a  jury  trial,  without  giving  security  for  the  judgment  that 
might  be  recovered  against  him,  or  paying  such  part  of  the  claim  as  he 
Admitted  to  be  due,  his  constitutional  right  would  be  impaired  by  re- 
quiring him  to  give  such  security,  or  to  pay  what  he  admitted  to  be  due, 
as  a  condition  of  enjoying  his  right.  His  property  might  be  attached 
and  held  as  security  for  the  judgment,  unless  he  would  give  security ; 
but  a  denial  of  a  jury  trial,  except  upon  condition  of  giving  security, 
would  be  a  penalty,  and  a  change  in  the  substance  of  the  jury  trial  of 
1792. 

In  regard  to  the  general  doctrines  established  by  all  the  cases  to 
which  I  have  referred,  I  do  not  suppose  there  can  be  any  doubt  in  the 
mind  of  any  member  of  the  legal  profession  in  this  State,  or  of  any 
citizen  who  has  given  the  subject  any  consideration.  Upon  principle 
and  authority,  these  doctrines  are  altogether  too  clear  and  elementary 
to  admit  of  any  difference  of  opinion  as  to  their  theoretical  soundness. 
If  they  are  sound,  the  constitutional  guaranty  of  trial  by  jury  puts  a 
plain  limitation  upon  legislative  power ;  if  they  are  unsound,  the  oon« 
stitutional  guaranty  is  a  myth.  Can  these  doctrines  be  practically  ap* 
plied  and  enforced  ?  Upon  that  question  depends  the  result  of  the  issue 
whether  we  have  a  Constitution  or  whether  we  have  not. 

Applying  the  settled  principles  of  constitutional  construction  to  the  pro 
visions  of  section  13  of  the  act  of  1874,  which  authorize  the  court,  without 
the  consent  o:'*  the  parties,  to  commit  such  a  case  as  this  to  one  3r  mora 
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referees,  to  be  appointed  by  the  court  for  a  trial,  I  do  not  see  any  in* 
f ringement  of  the  constitutional  right  of  trial  by  jury.  I  see  no  con- 
stitutional ob^Uon  to  a  compulsory  arbitration  that  has  no  other  effect 
than  to  force  upon  the  parties  an  opportunity  to  try  their  case  before 
some  other  tribunal  than  a  jury.  Such  an  arbitration  may  be  called 
compulsory ;  but  it  is,  in  fact,  nothing  more  than  an  effort  to  adjust  a 
controversy  in  a  court  of  reconciliation,  which,  by  hearing  the  parties 
^'  at  such  time  and  place  as  may  be  convenient,''  and  by  otherwise  con- 
forming to  their  convenience  in  a  manner  impracticable  for  the  more  un- 
wieldy tribunal  of  a  court  and  jury,  may  be  useful  to  them,  whether  the 
proceeding  turns  out  to  be  satisfactory  and  therefore  final,  or  unsatis- 
fiictory  and  therefore  preliminary. 

The  authorities  are  entirely  decisive  that  such  a  proceeding  is  not  an 
infringement  of  the  constitutional  right  of  jury  trial,  if  a  reasonably 
unfettered  right-of  appeal  is  allowed  to  a  court  where  the  constitutional 
right  in  its  entirety  can  be  enjoyed.  Plimpton  v.  Somersety  33  Yt.  283, 
293 ;  SUMie  v.  Petenon,  41  id.  504,  522,  523,  and  authorities  cited  in 
Sedg.  on  Stat,  and  Const  Law,  49!l>  n.,  497,  2d  ed. ;  Cooley's  Const  Lim. 
410,  n.,  2d  ed. ;  1  B.  &  H.  Ld.  C.  C.  493,  2d  ed.  Whether  any  other 
part  of  section  13  be  held  valid  or  void,  so  much  of  it  as  authorizes  the 
sending  of  this  case  to  a  referee  being  open  to  no  constitutional  objection, 
and  being  so  distinct  and  independent  that  the  legislature  might  well 
have  seen  cause  to  enact  it  without  reference  to  the  validity  of  any 
other  part  of  the  same  section,  should,  in  my  opinion,  be  held  valid.  41 
N.  H.  554,  555 ;  East  Kingston  v.  Towle^  48  id.  57,  65 ;  State  v. 
CopeUmdy  8  R.  I.  33,  36 ;  Fisher  v.  McGirr,  1  Gray,  1  ;  Com.  v.  Chxppy 
5  id.  100 ;  (hm.  v.  HitchingSj  id.  482,  485,  486 ;  Lincoln  v.  Smithy  27 
Vt  328,  355;  StcUe  v.  Gumey,  37  Me.  156,  162,  164;  Cooley's  Const 
Lim.  177-181 ;  Sedgwick  on  Stat  and  Const  Law,  413,  note  a. 

Further  than  this  it  is  not  necessary  for  the  court  to  go  in  the  de- 
cision of  the  question  now  presented  by  the  bill  of  exceptions  in  this  case. 
The  only  exception  now  before  us  is  to  an  order  that  the  action  be  re* 
ferred.  It  does  not  yet  appear  whether  either  party  will  be  dissatisfied 
with  the  referee's  report ;  whether,  if  the  case  is  ever  tried  by  a  jury 
either  party  will  offer  the  report  in  evidence,  or  whether  either  party 
will  object  to  its  admission. 

Whenever  a  question  as  to  the  admissibility  and  effect  of  a  referee's 
report  in  a  jury  trial  is  raised,  it  will  be  the  right  of  the  party  raising  it 
to  be  heard,  and  not  to  be  precluded  by  a  premature  decision  made  in  a 
case  where  it  is  not  necessary  to  make  it.  As  a  general  rule,  a  court 
^''ill  not  pass  upon  a  constitutional  question,  unless  a  decision  of  it  is 
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necessary  to  the  determination  of  the  question  presented.  Coolej's  Constt 
Lain.  163. 

[The  learned  judge  then  considered  at  length  '^  as  an  individual  mem- 
ber of  the  court "  the  constitutionality  of  the  provision  as  to  the  admis- 
sibility of  the  referee's  report  in  a  jury  trial,  but  as  the  question  was  not 
involved  his  arguments  are  omitted.] 

Gushing,  C.  J.  I  concur  in  what  I  understand  to  be  necessary  for  the 
dodsioD  of  the  cause,  viz.,  that  that  part  of  section  13,  chapter  97  of 
the  act  of  1874,  which  provides  for  committing  certain  causes  to  ref- 
erees for  trial,  is  not  in  conflict  with  any  part  of  the  Constitution  of  the 
State  of  New  Hampshire. 

Smith,  J.  I  concur  in  the  result  reached  by  my  brother  Laj>d,  and 
in  the  views  which  he  has  so  fully  presented. 

Exeepfiom  avemded. 
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(56  N.  a  287.) 

-—  m  penmuU  pn^erty  — •  when  mortgagor  cann<ilt  onaU  at  agaitut  martgagm  -^ 

agistment. 

Tbe  Btatate  provided  that  any  pezson  to  whom  oattle  were  intnurted  to  be  pastorad 
should  have  a  lien  thereon  for  their  keep.  Heldj  that  an  agister,  to  whom  cattle  had 
been  introsted  by  the  mortgagor  of  them  without  the  knowledge  or  consent  of  the 
mortgagee,  had  no  lien  on  them  as  against  the  latter. 

TROVER  for  two  horses.  The  horses  were  the  property  ot  one 
Robinson,  who  mortgaged  them  to  the  defendant's  assignor.  After- 
ward and  while  the  horses  were  stiU  in  the  possession  of  Robinson  he 
had  them  boarded  by  plaintiff.  While  they  were  thus  in  plaintiff's  posses* 
sion  as  agister,  the  defendant  seized  and  took  them  under  his  mortgage* 
Plaintiff  claimed  a  lien  on  them  for  their  keep.  The  horses  were  in 
plaintiff's  possession  without  the  defendant's  knowledge  or  consent 

The  jray  found  a  verdict  for  the  plaintiff  and  assessed  the  damages  at 
$116,  the  amount  due  the  plaintiff  for  board  of  said  horses. 

The  defendant  excepted  to  the  ruling  and  instructions  of  the  comti 
and  the  case  is  reserved  and  transferred  for  the  opinion  of  the  Superior 
Court.  If  this  action  can  be  maintained  for  the  full  amount  of  the  board 
of  the  horses,  judgment  is  to  be  rendered  upon  the  verdict ;  if  for  no 
part  of  said  board,  judgment  is  to  be  rendered  for  the  defendant ;  if  only 
lor  the  few  days'  board  subsequent  to  the  settlement^  there  is  to  be  a 
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new  trial  to  aaoertain  the  valne  of  that  board,  unleae  the  parties  can 
agree  upon  the  yaloe. 

A.  W.  Sawyery  Stevens  S^  Parkery  for  defendant. 

Fassetty  Wadkigh  Sf  Wallace,  for  plaintiff. 

IiABD,  J.  The  genera]  property  of  the  horses,  carrying  with  it  the 
i^ht  of  poBsession,  was  in  the  defendant  bj  virtue  of  the  mortgages, 
subject  of  coarse  to  the  right  of  redemption  in  Robinson.  Leach  y.  JTm- 
haOj  34  N.  H.  568 ;  BrackeU  v.  BuUard,  12  Mete.  308 ;  4  Kent's  Com.  138, 
and  Bank  v.  Jones,  4  N.  Y.  497 ;  and  it  is  clear  that,  so  far  as  regardii 
any  supposed  power  of  the  mortgagor  to  defeat  this  right  of  possession, 
and,  in  effect,  abrogate  this  right  of  property  by  subjecting  it  to  a  lien, 
he  stands  in  no  different  position  from  that  of  a  bailee.  The  only  ques- 
tion in  the  case,  then,  appears  to  be  whether  the  statute  giving  a  lien  for 
the  agisting  of  cattle,  etc.,  is  capable  of  such  a  construction  as  will  per- 
mit any  one  having  in  his  possession  the  animals  of  another  to  subject 
them  to  a  lien  for  their  keeping  as  against  the  owner,  without  his  knowl- 
edge, acquiescence,  or  consent,  express  or  implied.  And  I  am  of  opin- 
ion that  it  is  not. 

The  act  provides  that,  '*  Any  person,  to  whom  any  horses,  cattle,  sheep, 
or  other  domestic  animals  shisdl  be  intrusted  to  be  pastured  or  boanled, 
ahaU  have  a  lien  thereon  for  all  proper  charges  due  for  such  pasturing  or 
soard,  until  the  same  shall  be  paid  or  tendered."  Gen.  Stats.,  ch.  125,  §  2. 

Now,  if  the  whole  construction  of  this  act  be  made  to  turn  on  tho 
word  ^  intrusted,''  it  undenitkbly  ^cliows  that  it  makes  no  difference  how 
the  person  intrusting  animals  to  be  boarded  or  pastured  came  by  them, 
nor  what  his  right  to  them  is.  A  thief,  a  bailee,  and  an  absolute  owner 
are  in  this  respect  all  put  on  the  same  footing.  A  sale  of  stolen  goods 
by  the  thief  passes  no  title  against  the  owner,  and  the  same  is  in  general 
true  with  respect  to  a  sale  by  a  bailee,  unless  he  has  been  so  clothed 
with  the  indicia  of  title  by  the  owner,  or  held  out  as  authorized  to  sell 
in  such  way  that  the  loss  ought  by  reason  of  his  own  acts  to  fall  upon 
tlie  owner  rather  than  on  an  innocent  purchaser.  The  maxim,  Nismo 
pku  Juris  in  aUum  transferre  potest  quam  ipse  kahet,  is  one  of  very  geu- 
and  application,  and  the  rule  in  this  country,  to  which  of  course  there 
are  exceptions,  is,  that  the  title  of  the  true  owner  cannot  be  lost  without 
his  own  free  act  and  consent  2  Kent's  Com.  324 ;  Kingsbury  v.  Smith, 
IB  N.  BL  109 ;  Hyde  v.  NoUe,  13  id.  494 ;  Farley  y.  Lincoln  51  id.  580 ; 
and  see  quite  a  forcible  discussion  of  the  whole  subject  by  Senator  Yns^ 
PLAKK,  in  Salus  v.  EvereU^  20  Wend.  267. 
Vol.  XX.— 27 
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llie  idea  that  a  lien  may  be  created  hj  a  oontract  of  the  possesBor  of 
animals  foi  their  keeping,  the  owner  being  in  no  way  privy  to  such  con- 
tract, when  no  rights  whatever,  as  against  the  owner,  could  be  conferred 
or  created  by  a  contract  of  sale,  seems  anomalous,  to  say  the  least.  Suoh 
a  thing  would,  as  it  seems  to  me,  be  a  violation  of  the  fundamental 
rights  of  property  guaranteed  by  the  Constitution ;  and  if  the  legislature 
had  undertaken  by  this  act  to  create  a  lien,  to  arise  on  such  a  state  of 
facts,  I  think  it  would  be  the  duty  of  the  court,  as  more  than  intimated 
by  Foster,  J.,  in  Jticohs  v.  Knapp,  50  N.  H.  82,  to  hold  the  act,  so  far, 
unconstitutional  and  void. 

But  I  do  not  think  any  such  intention  is  to  be  found  in  the  statute. 
In  giving  this  specific  lien  I  think  the  legislature  used  the  word  in  its 
legal  and  generally  accepted  sense,  and  that  implies  some  privity  between 
the  owner,  or  person  having  the  right  of  disposing  of  the  goods,  and 
him  in  whose  favor  the  lien  is  claimed;  and  that  by  <' intrusted"  is 
meant  intrusted  by  the  owner  or  other  person  having  authority  to  pledge 
the  animals  for  such  a  purpose,  that  is,  to  suspend  the  owner's  right  of 
possession  until  the  charges  are  paid. 

Cases  where  it  has  been  held  that  a  common  carrier,  who  innocently 
receives  goods  from  a  wrong-doer,  without  the  consent  of  the  owner,  ex- 
press or  implied,  has  no  lien  upon  them  for  their  carriage  as  against  such 
ofvner,  seem  to  cover  the  whole  ground  and  more.  2  Bedf.  on  Railw.  171 ; 
liobiman  v.  Bakery  5  Cush.  187;  Stevens  y.  B.  Sf  W.  Railroad^  8  Gray, 
262.  The  recent  English  case  of  ThrefaU  v.  Boswick,  Law  Rep.,  7  Q. 
B.  711,*  has  reference  to  an  innkeeper's  lien,  and,  in  my  judgment,  is 
not  applicable  to  the  case  before  us  here. 

The  whole  reasoning  of  Foster,  J.,  in  the  carefully  considered  opin- 
ion of  the  court  delivered  by  him  in  Jacobs  v.  Knapp,  is  against  the 
position  of  this  plaintiff ;  and  that  case  must,  as  it  seems  to  me,  be  re- 
garded as  quite  a  direct  authority  upon  the  question  raised  in  the  present 

Upon  these  views  it  is  obvious  that  the  plaintiff  is  not  entitled  to  re- 
cover, upon  the  facts  stated  in  the  case ;  and  the  ruling  and  chai^  of 
the  court,  under  which  his  right  to  recover  was  made  to  depend  npoR 
whether  or  not  the  horses  were  intrusted  to  him  to  be  boarded,  without 
reference  either  to  the  defendant's  right  and  interest  in  them  as  mort- 
gagee, or  the  nature  and  extent  of  Robinson's  right  and  title,  cannot  be 
sustained. 

CusHiNG,  C.  J.  It  does  not  appear  from  the  case  that  any  quectios 
is  made  about  the  validity  of  the  defendant's  mortgages,  or  of  his  gen 

*  S.  C,  Law  Rep.,  10  Q.  B.  210;  published  since  this  dedsion  wss  snpounoed 
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end  right  to  the  possession  of  the  property ;  and,  in  the  absence  of  any 
intimation  to  the  contrary,  I  shall  assume  that  not  only  the  legal  right 
of  property,  but,  as  against  Robinson,  the  right  of  immediate  possession, 
W!is  in  the  defendant,  so  that  two  questions  arise  in  the  case.  1.  Had 
any  lien  been  created  as  between  the  plaintiff  and  Robinson,  and  to 
what  extent  ?     2.  If  so,  was  the  defendant  bound  by  it  ? 

It  appears  from  the  case  that  Robinson  employed  the  plaintiil  to 
board  the  horses  at  seven  dollars  per  week,  and  that  during  a  con- 
siderable part  of  the  time  he  was  hauling  wood  and  timber  for  the 
plaintiff. 

There  is  nothing  in  the  case  tending  to  show  that  Robinson  was  in 
any  way  employed  as  the  servant  of  the  plaintiff.  He  was  paying  for 
his  board  as  well  as  for  the  board  of  his  horses,  and  the  evidence 
tends  to  show  ihat  he  really  had  the  exclusive  care  and  possession  of 
them  during  all  the  time  that  he  was  hauling  wood  and  timber  for  the 
plaintiff. 

There  was  no  evidence  tending  to  show  that  during  that  time  the 
plaintiff  had  assumed  any  care  or  responsibility  about  the  horses,  or,  in 
point  of  fact,  had  any  possession  of  them.  He  appears  to  have  furnished 
•table  room  and  food,  and  nothing  more,  and  Robinson  appears  to  have 
had  the  whole  possession,  care,  and  exclusive  responsibility.  I  think 
there  was  no  evidence  in  the  case  which  tended  to  show  that  during  this 
time  the  horses  were,  in  any  just  sense,  intrusted  to  the  care  of  the  plain- 
tiff. I  cannot  see  any  evidence  that  he  had  during  this  dme  any  more  care 
or  responsibility  than  he  would  have  had  if  Robinson  had  fed  the  horses 
in  his  own  barn,  taking  the  hay  and  grain  from  the  plaintiff's  bam.  It 
appears  to  me,  therefore,  that  entirely  independently  of  the  peculiar  rights 
of  the  defendant  in  the  property,  to  this  extent  the  plaintiff  had  acquired 
no  lien. 

But  it  appears,  also,  that  there  were  a  few  days  during  which  time 
the  plaintiff  had  the  sole  care  of  the  horses,  and  during  which  time  the 
evidence  tends  to  show,  that,  as  between  the  plaintiff  and  Robinson,  the 
horses  were  intrusted  to  the  plaintiff,  within  the  meaning  of  the  stat- 
ute (Geo.  Stats.,  ch.  125,  §  2) ;  and  the  question  to  be  determined  is 
whether,  as  between  the  plaintiff  and  defendant,  Robinson  could  so 
intrust  the  horses  to  the  plaintiff  as  to  interfere  with  the  defendant's 
rights. 

The  general  principle  seems  to  be  perfectly  well  settled,  that  in  regard 
to  sales  of  personal  property  the  buyer  cannot  shift  from  himself  the 
responsibility  of  looking  to  the  title  to  the  property.  Caveat  emptor  qu% 
ignorare  non  dehuit  quod  jui  aUenum  emit.      It  is  also  settled  that  t]i# 
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mUat  eaaaot  tmm&r  to  tl&a  buyer  any  right  which  he  does  not  hioisell 
pessBss^  mlesB  the  owner  of  the  prqsertyhas  in  some  way  pnt  it  in  the 
power  ol  the  adkr  to  assnme  the  appearance  of  ownership  and  defraud 
thB  purchaser;  and  that  merdy  intmsting  a  party  with  the  possession  by 
the  owner  is  not  sndi  an  act^  unless  he  also  in  some  way  gives  the  party 
tbe  indicia  of  ownership. 

Now  there  seems  no  good  reason  why  a  party  not  the  owner  should 
be  permkted  to  pledge  the  property,  or  create  a  lien  upon  it  either 
at  oomnon  law  or  by  statute,  any  more  than  that  he  should  be  permitte<1 
to  sell  it.  Neither  is  there  any  good  reason  why  a  person  who  is  about 
to  establish  reladoDs  with  another  out  of  which  a  lien  would  be  cre- 
ated ohsuAd  not  make  the  same  inquiries  which  it  would  be  incumbe:.; 
OK  ham  to  make  if  he  were  going  to  purchase  the  property.  If  Robin* 
sea  had  sold  the  property  to  the  plaintiff,  there  would  seem  to  be  ii<i 
dmmbt  that  the  plaiatiff  could  acquire  no  more  right  than  Robinson  hail. 
Does  it  make  any  difference  that  the  plaintiff,  in  making  his  contract 
widi  Robinaoa  for  hauling  wood,  included  in  it  a  bargain  to  board  his 
horses? 

It  is  true  that  there  are  some  employments  of  a  public  nature  in  regard 
to  which  it  has  been  said  that  the  party  has  from  the  nature  of  his  em« 
ploymeut  no  opportunity  to  make  inquiry.  Thus,  in  Bacon's  Abridgment, 
title,  Iims  and  Lmfceepers,  D,  it  is  said :  ^  Innkeepers  may  detain  the 
Iierson  of  the  guest  who  eats,  or  the  horse  which  eats,  till  payment,  and 
this  they  may  do  without  any  agreement  for  that  purpose ;  for  men  that 
got  tteir  livelihood  by  the  entertainment  of  others  cannot  annex  such 
disobliging  conditions  that  they  shall  retain  the  party's  property  in  case 
ol  non-payment  nor  make  so  disadvantageous  and  impudent  a  supposition 
that  th^  shall  not  be  paid ;  and  therefore  the  law  annexes  such  a  con- 
dition without  the  express  agreement  of  the  parties."  *'  If  A  injuriously 
take  away  the  horse  of  B  and  put  him  into  an  inn  to  be  kept,  and  B 
come  and  demand  him,  he  shall  not  have  him  until  he  hath  satisfied  the 
inokeeper  ior  his  meat ;  for  when  an  innkeeper  takes  a  horse  into  his 
keeping,  he  is  not  bound  to  inquire  who  is  the  owner  of  the  horse  whicii 
ho  is  obliged  to  keep,  let  huu  belong  to  whom  it  will,  and  therefore  iiu 
reason  that  the  innkeeper  should  be  obliged  to  deliver  him  till  he  is  sal- 

So,  in  the  case  of  common  carriers,  it  has  been  sometimes  maintained 
tku  the  coBBBon  carrier,  being  obliged  to  receive  and  carry  goods  which 
are  broa^^  to  him,  has  a  right  to  retain  them  till  his  charges  are  paid. 
wftiether  he  leoeives  them  for  the  true  owner  or  not,  provided 
bo  reoeiveB  Hbmai  ianooeatly.     To  which  it  has  been  answered,  that 
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the  carrier  is  not  bound  to  reoeiye  goods  xaxGl  he  has  first  <beeB  -paid. 
]t  appears  to  me,  however,  that  the  weight  of  andiority  k  hi  fawr  of 
the  doctrine  that  the  common  carrier  cannot  acquire  a  iien  more  ezlen* 
sive  than  the  right  of  his  employer.  2  Redf.  on  Railw.,  §  188,  and  an* 
thorities  cited.  This  doctrine  is  maintained  in  Gikon  t.  OwinHy  107 
Mass.  126. 

It  seems  clear  enough  that  the  cases  of  the  innkeeper  and  the  oarrier 
are  exceptional,  and  however  the  law  may  be  held  in  regard  to  them, 
there  would  be  no  reason  why  an  ordinary  bailee  should  not  be  held  by 
tlic  doctrine  of  caveat  emptor,  and  I  have  seen  no  case  in  whidi  it  is  held 
otherwise.  My  conclusion,  then,  is,  that  BobinBon  had  not  by  law  any 
authority  to  inirugt  the  goods  to  the  plaintiff's  keeping. 

In  Jacobs  v.  Knapp,  50  N.  H.  71,  it  is  held  that  under  Gen.  Slats., 
ch.  125,  §  14,  no  lien  can  be  created  exoept  in  favor  of  the  par^  u4io 
contracts  with  the  o?mer  of  the  property,  and  I  see  no  reason  why  the 
same  construction  should  not  apply  to  section  2  of  the  same  diapter. 

It  is  claimed  in  the  plaintiff's  brief  that  Robinson  oi^t  to  be  oonsid- 
ered  in.  law  as  the  agent  of  the  defendant ;  but  I  have  seen  no  case  in 
whlrh  it  has  been  held  that  a  party,  who  pennhs  another  to  have  posses 
sion  of  bis  personal  property,  by  so  doing  in  law  conatEtuies  that  >other 
Vis  agrjit  to  sell  or  pledge  that  property. 

It  If.  suggested  also,  in  argument,  that  the  defendant,  when  he  saw  Ae 
horops  at  the  plaintiff's  bam,  was  bound  to  have  given  notioe  of  his  claim, 
bnt  I  do  not  see  that  any  thing  had  been  brought  to  the  knowledge  or 
notice  of  the  defendant  of  any  unlawful  or  dishonest  dealing  on  the  part  of 
Robinson,  which  made  it  incumbent  on  the  defendant  to  put  the  plaiotifl 

on  his  guard. 

It  should  be  added  that,  by  Gen.  Stats.,  ch.  123,  §  IB,  the  sale  or 
pledging  of  property  situated  as  this  was  is  made  a  penal  offense,  whkih 
would  seem  inconsistent  with  the  idea  that  such  sale  or  pledge  ooidd 
pass  any  title  to  the  vendee  or  pledgee  beyond  that  of  the  sellfir  o 
pledgor. 

Smith,  J.  I  am  also  of  the  opinion,  that  in  order  to  oraale  a  valid 
lien  under  the  provisions  of  Gen.  Stats.,  ch.  125,  $  2,  in  favor  of  on- 
who  takes  domestic  animals  to  be  boarded,  they  must  be  intmated  by  the 
owner,  or  some  person  having  authority  tq  intrust  them,  lor  snob  pore 
pose.  It  is  a  universal  principle,  that  a  man's  property  shall  not  be 
taken  from  him  without  his  consent.  The  general  pgopatj  in  thoc 
horses  was  in  the  defendant,  subject  only  to  be  divested  by  pa|DneBt  (to 
him  of  tha^amoiiDt  doe  upon  the  debt  secured  by  the  mortpqpBs.   As  ike 
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lien  claimed  bj  the  pluntiff  exists  under  the  above-named  statute,  the 
case  iF  not  strictly  analogous  to  that  of  an  innkeeper  or  common  carrier. 
Many  of  the  reasons  which  govern  the  decisions  in  those  cases,  however, 
will  apply  here. 

In  England  the  law  seems  to  be,  that  an  innkeeper  has  a  lien  on  a 
horse  for  his  keeping,  pat  up  by  a  guest  who  had  come  fraudulently  by 
i:  from  the  true  owner.  And  this  is  put  upon  the  ground  that  the  iim* 
keeper  is  obliged  to  receive  the  guest  and  his  horse.  York  v.  Grenaughj 
2  Ld.  Baym.  866 ;  2%re/a/7  v.  Bartnck,  Law  Rep.,  7  Q.  B.  711,  and  cases 
there  referred  to. 

It  is  not  necessary  in  deciding  this  case  to  inquire  whether  the  English 
doctrine  in  regard  to  an  innkeeper's  lien  under  such  circumstances  h:is 
ever  been  adopted  in  this  State.  The  public  character  of  the  business  ol 
JiXL  innkeeper  and  of  a  common  carrier  may  furnish  some  reason  for 
aot  applying  to  them  the  principle  of  caveat  emptor.  But  the  general 
current  of  the  authorities  in  this  country  is  against  the  rule,  as  established 
in  the  case  of  the  Exeter  Carrier^  referred  to  in  York  v.  Grenaugh^  $upra, 
of  exempting  a  carrier  from  the  application  of  the  rule  of  caveat  emptor. 
It  is  expressly  so  denied  in  Rohituon  v.  Baker^  5  Gush.  187,  where  it  was 
held  that  a  common  carrier,  who  innocently  receives  goods  from  a  wrong- 
doer, without  the  consent  of  the  owner,  express  or  implied,  has  no  liet 
upon  them  for  their  carriage  against  such  owner.  FUch  v.  Newberry^  1 
Doug.  (Mich.)  1,  is  to  the  same  point,  and  is  a  case  carefully  considered 
and  shows  a  full  examination  of  the  authorities.  There  are  many  hard 
cases,  as  suggested  by  Judge  Flbtcheb  in  Rohinson  v.  BaheVy  gupra,  of 
honest  and  innocent  persons,  who  have  been  obliged  to  surrender  goods 
to  the  true  owners  without  remedy  for  the  money  paid ;  and  this  is  espe- 
cially true  of  auctioneers  and  commission  merchants,  who  have  made 
advances  upon  goods  which  they  have  been  compelled  to  surrender  to  the 
rightful  owner.  But  these  are  hazards  to  which  persons  in  business  are 
continually  exposed. 

This  plaintiff  was  not  an  innkeeper,  nor,  so  far  as  the  case  shows, 
was  he  the  keeper  of  a  livery  or  boarding  stable,  and  was  therefore 
under  no  obligation  to  take  these  horses  from  Robinson  to  board.  Why, 
then,  should  not  the  principle  of  caveat  emptor^  which  is  so  universally 
applied  to  vendees  of  personal  property,  and  even  to  the  conmion  carrier, 
be  applied  to  the  plaintiff  ?  Why  should  he  not  be  required  to  examine 
the  title  of  Robinson  to  these  horses,  as  well  as  persons  in  other  depart- 
ments, of  business  be  required  to  examine  the  title  of  those  from  whom 
they  purchase?  The  common  carrier,  although  obliged  to  receive  goods 
from  the  true  owner  for  carriage,  is  not  obliged  to  receive  them  nnlost 
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his  charges  are  paid,  nor  to  receive  them  at  all  from  the  wrong-doer ; 
and  if  he  has  no  lien  as  against  the  rightful  owner  upon  goods  received 
from  the  wrong-doer,  much  less  it  would  seem  ought  the  plaintiff,  who 
was  under  no  compulsiou  or  obligation  to  receive  these  horses,  but  did 
receive  them  voluntarily,  to  have  a  lien  thereon  against  the  defendai  t^ 
who  was  their  rightful  owner. 

The  plaintiff's  daim  to  have  a  lien  on  these  horses  is  hj  virtue  of  the 
statute,  and  not  at  common  law.  As  Robinson,  who  undertook  to  pledge 
them,  had  no  authority  to  do  so,  the  defendant  was  entitled  to  a  verdict. 
The  verdict  must  therefore  be  set  aside,  and  according  to  the  provisions 
of  the  case,  there  must  be 

Judgment  far  the  defendamL 
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(66N.  H.  376.) 

Bemoval  €(f  ntU  to  Federal  court, 

k  eMsen  of  New  Hampshire  brought  acHon  against  a  Vermont  corporation,  and  after- 
ward, in  good  faith,  moved  to  and  became  a  citizen  of  Vermont  Afterward  the 
defendant  petitioned  for  a  removal  of  the  canse  to  the  United  States  Clrcnit  Court 
Eddy  that  both  parties  being  dtixens  of  the  same  State  at  the  time  of  the  petition,  the 
removal  oonld  not  be  had. 

ACTION  on  the  case  for  negligently  setting  fire  to  and  burning  plain- 
tiff's property.  At  the  time  suit  vras  brought,  plaintiff  was  a 
dtizen  of  New  Hampshire,  but  afterward  and  during  the  pendency  of  the 
action,  he  removed  in  good  faith  to  YenAont,  and  became  a  citizen  of 
that  State.  Thereafter  the  defendant,  a  Vermont  corporation,  filed  a 
petition  for  a  removal  of  the  cause  into  the  United  States  Circuit  Court 
The  questions  arising  on  the  foregoing  statement  and  motions  were 
transferred  to  this  court  for  determination  by  Ladd,  J. 

Geo.  A.  Bingham  (with  whom  were  Burke  of  Vermont,  and  Spring), 
fcr  defendants,  cited   Morgan  v.   Mbrgany  2  Wheat    290;  Dunn  v 
daricj  8  Fet  1 ;  Olarhe  v.  Mathewsmy  12  id.  164;   VniUd  States  v. 
Sfyersy  2  Brock.  516 ;  Green  v.  Oustardy  28  How.  484;  Batch  v.  Don 
i  McLean,  112 ;  Thaxer  v.  Hatehj  6  id.  68 ;  1  Abbott's  IT.  S.  Prac.  212 
Kanouse  y.  Martin^  15  How.  198. 
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Oarpenter  (with  whom  was  Bi  Bingham)  y  for  plaintiJBE,  cited  Hwff 
T.  HutcJdntim,  14  How.  586;  M*NuU  y.  Eland,  2  id.  9;  Dwar.  on 
Stats.  55^-565 ;  MoUan  y.  Torrance,  9  Wheat.  537  ;  Dunn  y.  OUxrle,  8 
Pet.  1 ;  Morgan  y.  Morgan,  2  Wheat.  296 ;  SmUh  y.  Kemoeken,  7  How. 
198. 

Ladd,  J.  The  &ct  of  the  plaintiff's  remoyal  to  Vermont  in  good 
faith  six  months  before  the  bringing  of  this  petition  was  established  in 
the  court  below  by  the  admission  of  the  parties.  The  plaintiff  desired 
to  haye  that  fact  adjudicated  in  some  way,  in  order  that  upon  error  to 
the  judgment  of  this  court  in  the  Supreme  Court  of  the  United  States  it 
might  appear  as  part  of  the  record ;  and  the  motion  incorporated  in  the 
case  was  made  with  that  yiew.  Undoubtedly  the  fact  of  the  plaintiff's 
remoyal  to  Vermont  must  in  some  way  appear  at  the  hearing  on  error, 
otherwise  the  question  we  are  to  decide  will  not  be  before  the  Supreme 
Court  at  all.  But  it  seems  unnecessary  to  consider  this  yery  unusual 
motion,  because,  as  error  must  be  brought  to  the  judgment  ot  this  Qourt, 
the  record  must  show  the  facts  upon  which  our  present  decision  is  based, 
as  they  appear  in  the  statement  sent  here  by  the  Circuit  Court. 

I  am  of  opinion  that  the  petition  to  remoye  the  cause  to  the  Federal 
court  should  be  denied ;  and  I  base  my  judgment  on  the  broad  reason 
that  by  the  Constitution  of  the  United  States  the  Federal  court  had,  and 
oould  haye,  no  jurisdiction  of  the  parties  or  the  cause  at  the  time  tiie 
motion  was  made. 

Under  the  judiciary  act  of  1789  the  right  to  remoye  was  confined  to 
defendants,  and  the  application  must  be  made  at  the  first  term.  It  was 
then  thought  to  be  wise  and  just  that  the  plaintiff,  by  bringing  suit  in 
the  State  court,  should  be  held  to  haye  made  his  election  in  what  tri- 
bunal to  proceed,  and  to  haye  thereby  waiyed  his  constitutional  right  to 
sue  in  the  Federal  court ;  while  the  defendant,  by  omitting  to  apply  for  a 
remoyal  at  the  first  term,  should  be  held  in  the  same  way  to  haye  waiyed 
his  constitutional  right  to  haye  the  controyersy  settled  in  a  different  tri- 
bunal. Whateyer  doubts  may  haye  been  entertained  as  to  the  constita- 
tionality  of  the  acts  of  1866  and  1867  whereby  ihifi  long-established 
course  of  practice  was  interrupted  and  changed,  those  doubts  are  now  to 
be  regarded  as  settled  in  fayor  of  the  acts.  But  in  interpreting  and 
administering  those  acts,  which  merely  regulate  the  mode  in  which  a 
party  may  aysdl  himself  of  his  constitutional  right  in  that  regard,  no  con- 
struction can  be  giyen  them  which  shall  haye  the  effect  to  create  juris- 
diction  in  the  Federal  courts,  or  in  any  way  impair  or  tr^ich  upon  the 
jurisdiction  of  the  seyeral  States.      That  is  matter  entirely  beyond 
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l^islatiye  interference  or  control,  always  to  be  determined  by  a  just 
interpretation  of  tbe  Constitution  of  the  United  States.  Congress  may 
regulate  the  enjoyment  of  the  right,  but  the  right  itself  rests  upon  the 
higher  guaranties  of  the  Constitution. 

Here  was  a  suit  commenced  in  August,  1872,  by  a  citizen  of  New 
Hampshire  against  a  citizen  of  Vermont.  At  the  first  term,  September, 
1872,  the  defendants'  right  was  absolute,  under  the  Constitution  and  the 
act  of  1789,  to  have  the  cause  removed  to  the  Federal  court  upon  fur^ 
Dishing  the  securities  thereby  required :  not  choosing  to  avail  themselves 
of  that  absolute  right,  they  still  had  a  qualified  right  under  the  act  of 

I  <S67  to  have  the  cause  thus  removed,  upon  filing  the  affidavit  required 
by  that  act.  Three  terms  of  the  State  court,  separated  by  intervals  of 
six  months,  passed,  and  no  application  for  removal  was  made.  During 
all  this  time  there  was  a  right,  which  rested  upon  the  provisions  of  the  Con- 
stitution as  to  jurisdiction,  because  the  parties  were  all  the  time  citizens 
of  different  States ;  and  this  existing  right  was  doubtless  of  such  a  char- 
acter that  its  exercise  might  legally  be  regulated  by  act  of  Congress. 
But  then  the  plaintiff  moved  into  and  became  a  citizen  of  the  same  State 
with  the  defendants.  What  is  there  any  longer  to  uphold  the  right  ?  The 
controversy  is  not  now  between  citizens  of  different  States,  but  between 
^tizens  of  the  same  State.  ^The  right  was  not  exercised  while  it  was 
in  existence  by  virtue  of  the  Constitution  which  alone  created  it.  Juris- 
diction was  never  vested  in  any  Federal  court.  Any  different  conclusion, 
drawn  from  an  inspection  of  the  record  or  a  consideration  of  the  state  of 
things  existing  at  the  time  the  suit  was  commenced,  seems  to  me  to  rest 
on  ground  quite  too  narrow :  an  important  constitutional  right  is  hardly 
to  be  determined  by  technicalities.  If  the  right  had  been  exercised  be- 
fore the  very  condition  upon  which  its  existence  depended  was  destroyed, 
and  the  plaintiff  had  afterward  removed  to  Vermont,  an  entirely  differ- 
ent question  would  be  presented.  In  that  case,  there  would  be  a  founda- 
tion for  the  jurisdiction  of  the  Federal  court ;  and  when  that  jurisdiction 
hsis  been  once  attached,  it  clearly  cannot  be  ousted  by  the  subsequent  act 
of  either  party.  The  trouble  here  is,  the  jurisdiction  never  attached,  and 
no  move  was  made  in  the  direction  of  establishing  it  until  the  right  upon 
which  it  must  be  based  was  gone. 

I  have  looked  into  all  the  cases  decided  by  the  Supreme  Court  of  the 
United  States,  supposed  to  bear  upon  this  question,  to  which  our  atten* 
tion  has  been  called  by  counsel,  but  have  not  been  able  to  find  any  thing 

II  bich,  in  my  judgment,  can  be  regarded  as  in  conflict  with  these  views. 
Kanouse  y.  Martin^  15  How.  198,  is  clearly  and  broadly  distinguishable 
from  the  present  case  by  the  fact  that  the  amendment   reducing  the 
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amount  claimed  below  five  hundred  dollars  was  allowed  after  the  motion 
to  remove  had  been  made  and  the  power  of  the  State  court  oyer  the 
cause  was  at  an  end. 

Gushing,  C.  J.,  concurred. 

Smith,  J.  This  is  a  petition  to  remoye  an  action  from  the  Circoit 
Court  of  this  State  into  the  Circuit  Court  of  the  United  States  for  this 
district.  The  statute  under  which  the  petition  is  brought  is  the  third 
clause  of  section  639  of  the  Revised  Statutes  of  the  United  States,  ap- 
proved June  22,  1874,  which  is  as  follows : 

*^  Third.  When  a  suit  is  between  a  citizen  of  the  State  in  which  it 
is  brought  and  a  citizen  of  another  State,  it  may  be  so  remoyed  on  the 
petition  of  the  latter,  whether  he  be  plaintiff  or  defendant,  filed  at  any 
time  before  the  trial  or  final  hearing  of  the  suit,  if,  before  or  at  the  time 
of  filing  said  petidon,  he  makes  and  files  in  said  State  court  an  affidayit 
stating  that  he  has  reason  to  belieye  and  does  belieye  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain  justice  in  such  State  ooort." 
There  is  a  further  provision  for  filing  bond  with  surety,  etc,  for  his  en- 
tering tlie  suit  in  the  Federal  court,  mth  copies,  etc,  whidi  is  unneoea- 
sary  to  notice  further. 

The  only  question  before  us  is,  whether  this  is  a  suit  *<  between  a 
dtizen  of  tho  State  in  which  it  is  brought  and  a  dtizen  of  another  State. 
It  was  such  a  suit  at  the  time  it  was  brought  and  entered  in  court,  and 
so  continued  up  to  March,  1874 ;  and  the  case  sent  up  to  ns  from  the 
court  below  shows  that  since  March,  1874,  neither  party  has  been  a 
citizen  of  this  State  in  which  the  suit  was  brought. 

The  right  of  removal  depends  upon  the  citizenship  of  the  parties, 
but  whether  at  the  time  the  suit  was  brought  or  at  the  time  the 
petition  for  removal  was  filed,  is  the  question  presented  for  determina- 
tion. 

It  was  in  the  power  of  the  defendants  to  remove  this  suit  into  the 
Federal  court  upon  petition  filed  before  the  remoyal  of  the  plaintiff  into 
Vermont.  This  privilege  they  did  not  see  fit  to  avail  themselyes  oL 
The  State  court  had  jurisdiction  of  the  case  up  to  that  time,  liable,  how- 
ever, to  be  diyested  by  removal  of  the  cause  to  the  Federal  court.  After 
the  removal  of  Laird  from  the  Stata,  the  action  ceased  to  be  any  longer 
m  suit  ^  between  a  dtizen  of  the  State  in  whidi  it  was  brought  and  a 
dtizen  of  another  State,"  bat  became  m  smt  between  dtizens  of  the  same 
State. 

It  has  been  repeatedly  settled  in  the  Supreme  Court  of  the  United 
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States,  that  when  the  jorisdiction  of  the  Federal  court  has  once  attached 
i(  cannot  be  divested  by  a  change  in  the  citizenship  of  the  parties.  Wal- 
lace Y.  Torrance^  9  Wheat.  537 ;  Morgan  ▼.  Morgan,  2  id.  290 ;  Dunn 
▼.  (Marke,  8  Pet.  1 ;  Olarke  v.  Matthetasoriy  12  id.  170 ;  Greene  y.  Oue- 
iarcL  23  How.  484;  Kanouse  v.  Mcartin,  15  id.  207. 

If  this  suit  had  been  removed  to  the  United  States  Circuit  Court  be- 
fore the  removal  of  the  plaintiff  to  Vermont,  the  jurisdiction  of  that 
court  having  once  attached  to  the  suit  could  not  have  been  affected  or 
divested  by  such  removal  of  the  plaintiff.  The  State  court  has  had 
jurisdiction  of  this  case  since  the  commencement  of  the  suit,  liable  to  be 
defeated  as  long  as  the  parties  remained  citizens  of  the  respective  States 
m  which  they  had  their  domicile  at  the  time  the  suit  was  commenced  ; 
but  no  steps  having  been  taken  to  divest  the  State  court  of  jurisdictiou 
by  removal  to  the  Federal  court  when  it  was  in  the  power  of  the  defend- 
ants so  to  do,  it  cannot  be  divested  of  its  jurisdiction  when  the  condition 
of  citizenship  upon  which  such  right  of  removal  is  grounded  no  longer 
exists.  It  will  hardly  be  contended  that  where  a  suit  is  commenced  in  a 
State  court  between  citizens  of  the  same  State,  the  defendant,  if  the 
(klaintiff  should  remove  into  another  State,  would  acquire  the  right  to 
'emove  th<^  cause  into  the  Federal  court,  because,  upon  the  strength  of 
(he  abo^e  decisions,  the  State  oo'urt  cannot  be  ousted  of  its  jurisdiction 
when  it  has  once  attached. 

Upon  the  same  ground  I  thuik  this  petition  must  be  denied,  to  wit, 
chat  the  cause  not  having  been  removed  while  the  parties  were  citizens 
of  different  States,  the  jurisdiction  of  the  State  court  became  unalterably 
attached  when  the  parties  became  citizens  of  the  same  State,  and  there 
no  longer  existed  the  ground  for  removal  provided  by  the  statute.  I 
know  of  no  practice  of  the  court  to  authorize  the  granting  of  the  plain- 
tiff's motion,  to  be  hereafter  described  in  the  future  orders  and  processea 
iasned  in  this  case  as  of  St  Johnsbury,  Vermont.  Although  I  see  no 
particalaj'  objection  to  it,  I  see  no  necessity  for  granting  the  motion. 

Petition  denied. 
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Damage*  -^  to  owner  oflands  taken  fir  a  ratbroacL 

In  airazding  damagea  to  the  owner  of  lands  taken  for  a  taOroad,  the  expoiare  of  hia  i»* 
mafning  land  and  bnildings  to  fire  from  the  railroad  engines  may  be  taken  into  ooo- 
dderation,  notwithstanding  the  company  is  by  statate  liable  ton  any  fire  so  caused  ; 
bat  the  benefits  which  the  owner  in  common  with  others  deriye  from  the  railroad 
cannot  be  considered  to  redaoe  his  damages. 

APPEAL  from  an  award  made  by  the  Railroad  Commissioners  and 
Selectmen  of  Northumberland  for  appellant's  lands  taken  by  the 
defendants.  The  defendants  claimed  that  the  benefits  and  advantages 
of  the  railroad  to  appellant  in  affording  him  increased  facility  for  re- 
moving his  produce,  etc.,  should  be  considered  in  reduction  of  damages ; 
while  on  the  other  hand  the  appellant  claimed  that  the  increased  liability 
of  his  house,  which  was  situated  about  100  feet  from  the  line  of  the  road, 
to  fire  from  the  railroad  en^nes  and  the  increased  cost  of  insurance 
should  be  allowed  for. 

The  judge,  however,  charged  the  jury  that  since,  by  the  provisions  of 
the  Gren.  Stats.,  ch.  148,  §  8,  the  proprietors  of  a  railroad  were  made 
*<  liable  for  all  damages  which  shall  accrue  to  any  person  or  property  by 
fire  or  steam  from  any  locomotive  or  other  engine  on  such  road,"  no  dam* 
ages  in  respect  to  this  matter  could  be  allowed.  To  these  rulings  and 
instructions  the  appellant  excepted.  The  jury  awarded  as  damages  $450. 

Case  reserved. 

Fletcher  ^  Heywoodj  for  plaintiff. 

Ray  Sf  Drew  (with  whom  was  Bingham)^  for  defendants. 

Smith,  J.  The  rule  in  regard  to  the  assessment  of  damages  for  land 
taken  for  a  public  highway  is  well  settled  in  this  State.  Nothing  is  to  be 
deducted  on  account  of  benefits  and  advantages  not  peculiar  to  the  owner 
of  the  land  so  taken,  but  which  are  general,  and  shared  in  by  other  land- 
owners in  the  vicinity.  He  is  entitled  to  compensation,  not  only  for  the 
land  actually  taken,  but  for  the  damage  to  the  whole  tract  through 
which  the  road  passes,  which  includes  the  diminished  value  of  what  ii 
left.  If  the  result  of  the  construction  of  the  highway  is  inevitable  to 
raise  the  value  of  all  the  lands  in  the  neighborhood,  he  is  as  much  en* 
titled  to  his  share  of  the  general  advantages,  without  compensation,  ai 
others  whose  lands  are  not  taken.     To  require  him  to  offset  such  ad? an* 
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tage  against  his  damages  for  the  taking  of  his  land,  would  require  him  to 
bear  a  portion  of  the  expenses  of  the  highway  which  should  be  boji.e  by 
the  public,  and  would  be  manifestlj  unequal.  This  rule  is  correct  on 
principle,  and  is  abundantly  supported  by  authorities.  Carpenter  v. 
Landaff,  42  N.  H.  218  ;  Petitum  of  Mt.  Washington  Road  Co.,  35  id 
134.  The  same  rule  is  ako  adopted  in  Massachusetts.  Meacham  w 
Fitehburg  Railroad  Co,,  4  Cush.  291 ;  Upton  v.  South  Reading  Branch 
R,  R,  8  id.  600 ;  Whitman  v.  Boston  ^  Maine  R.  R.,  3  Allen,  133  ;  S. 
C.  7  id.  313  ;  also  in  other  States.  BedL  on  Bailw.,  2d  ed.,  *  133,  sec. 
IX,  §  71,  and  authorities  there  cited. 

This  rule  is  equally  applicable  to  a  railway  corporation  as  to  a  public 
highway.  Railroad  corporations  are  declared  by  statute  to  be  public 
highways.  Gren.  Stats.,  ch.  146,  §§  1,  3.  A  turnpike  road  is  a  public 
highway,  differing  from  free  roads  only  in  the  manner  of  use.  All  citi- 
zens may  use  a  turnpike  by  paying  the  established  toll.  Backus  v.  Leh- 
anon,  1 1  N.  H.  24,  dted  by  Pbrley,  C.  J.,  in  Pet,  of  Mt,  Washington  Road 
Cb..  35  id.  140,  where  it  was  held  that  ^*  the  power  to  take  private  property 
for  public  use  may  be  exercised  by  the  government  through  the  means  of 
a  private  corporation.  The  fact  that  the  members  have  a  pecuniary  in- 
terest, such  as  will  give  it  in  law  the  character  of  a  private  corporation, 
will  not  prevent  the  State  from  using  it  to  accomplish  a  public  object." 

Li  awarding  fuU  indemnity  to  the  owner  for  land  taken  from  him  for 
public  uses  by  authority  of  law,  several  elements  are  to  be  taken  into  the 
account.  The  diminished  value  of  what  is  left  is  one  very  important  fact. 
This  diminished  value  may  arise  from  several  causes,  such  as  the  inconv^ 
nient  separation  of  the  track,  rendering  the  buildings  less  commodious,  in- 
terrupting the  supplies  of  water  for  cattle  or  irrigation  or  household  pur- 
poses, and  the  like  (  Carpenter  v.  Landcxff^  ubi  supra)  ;  to  which  may  be  ad- 
ded the  nearness  of  the  track  to  the  owner's  buildings,  the  inconvenience 
caused  thereby,  and  "  the  imminent  and  appreciable  danger  from  fire/' 
and  the  like.  Proprietors  of  Locks,  etc.  v.  Nashua  Sf^  Lowell  R.  R,,  10 
Gush.  385 ;  Redf.  on  Railw.,  2d  ed.,  *  155,  note  10,  and  authorities  cited. 

The  law  does  not  afford  indemnity  for  all  losses  occasioned  by  the  lay- 
ing out  and  use  of  a  railroad,  especially  for  such  damages  as  are  remote 
and  consequentiaL  They  are  damages  not  caused  by  the  taking  of  the 
land  for  the  road,  but  by  the  change  which  the  public  improvement  i:i« 
troduces  into  the  course  of  business.  It  affords  no  protection  against 
new  competitions,  nor  agaiost  changes  introduced  by  time  and  the  pro- 
gress  of  the  age  (Pet.  of  ML  Washington  Road  Co.,  35  N.  H.  146,  and 
Proprietors  of  Locks,  etc.  v.  Railroad,  10  Cush.  389);  nor  does  it  afford 
lelief  against  such  inconveniences  as  *^  the  whole  community  suffer  alikoi 


222  NEW  HAMPSHIRE, 

Adden  y.  White  Mountams  Railroad. 

m  a  greater  or  less  degree,  and  which  are  to  be  borne  by  the  public  in 
consideration  of  the  greater  public  good  to  be  acquired."  Jb.  391.  But 
whatever  tends  directly  and  substantially  to  diminish  the  ^  alue  of  the 
tract  of  land  left  to  the  owner,  who  has  been  compelled  to  part  with  the 
possession  of  a  portion  thereof  for  the  public  good,  should  be  weighed 
and  considered  in  awarding  him  his  damages.  That  inmiineut  and  ap- 
preciable danger  from  fire  does  so  diminish  the  value  of  his  property, 
there  can  be  no  question. 

The  defendants'  road  is  located  100  feet  from  the  plaintiff's  dwelling- 
house.  It  is  unquestionably  material  for  the  jury  to  consider  whether 
Ills  damages  are  not  greater  with  the  track  100  feet  distant,  than  they 
would  be  at  a  distance  of  100  rods.  The  location  of  the  track,  and  all 
such  matters  as  grow  out  of  and  are  caused  by  the  location,  are  proper 
matter  for  the  jury  to  consider. 

It  is  claimed  here  by  the  defendants  that  the  plaintiff  is  insured  by  the 
Bt-atute,  which  in  case  of  loss  makes  the  defendants  liable  to  the  plain- 
tiff (Gen.  Stats.,  ch.  148,  §  8),  and,  therefore,  that  the  element  of  the  en 
hanced  cost  of  insurance  should  not  be  considered  in  awarding  his  dam- 
ages. But  I  think  this  does  not  follow.  His  buildings  may  never  bum. 
If  they  do  not,  of  course  the  railroad  cannot  be  called  on  to  pay.  But 
is  the  plaintiff  to  go  without  insurance  because  the  railroad  is  made 
liable  ?  It  is  the  part  of  prudence  for  one  to  keep  well  insured.  Is  the 
owner  compelled  to  rely  on  the  railroad  ?  Suppose  the  road  happens  to 
be  insolvent,  as  many  railroads  are  :  where  would  be  his  security  ?  Sup* 
pose,  in  case  of  loss  by  fire  of  his  buildings,  the  railroad  contest  their 
liability  on  the  ground  that  the  fire  did  not  originate  from  their  locomo- 
tives :  it  is  often  not  only  difficult,  but  impossible,  to  prove  the  origin  of 
a  fire.  The  liability  of  the  railroad  extends  only  to  fires  caused  by  their 
locomotives  or  engines.     Gen.  Stats.,  ch.  148,  §  8. 

It  cannot  be  successfully  contended  that  the  owner  is  not  entitled  to 
insurance  against  fire  which  may  happen  from  any  cause  ;  and  if  he  is 
unable  to  obtain  such  insurance  without  paying  a  higher  premium  there- 
for because  of  the  increased  danger  resulting  from  the  proximity  of  the 
railroad  track  to  his  buildings,  that  surely  must  constitute  an  appreciable 
and  serious  detriment  to  the  owner.  The  rate  of  insurance  being  in- 
creased operates  proportionally  to  dinunish  the  value  of  the  rent  and  of 
the  buildings.     Redf.  on  Railw.  *  155,  note  10. 

It  is  no  sufficient  answer  to  say  the  owner  might  purchase  a  policy  at 
the  usual  rate  by  agreeing  to  the  insertion  of  a  clause  exempting  the  in- 
luranoe  company  from  liability  in  case  of  loss  or  damage  by  fire  occa* 
sioued  by  the  locomotives  of  the  railroad  company.     To  say  nothing  of 
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the  difficulty  he  might  enoonnter  in  procuring  such  a  policy,  or  of  the 
mistakes  and  misunderstandings  that  would  naturally  ensue,  it  would 
very  likely  end  in  litigation,  the  railroad  on  the  one  hand  denying  their 
liability,  and  the  insurance  company  on  the  other  claiming  that  the  fire 
originated  from  the  railroad  company's  engines ;  and  so  the  owner,  in 
addition  to  having  lost  his  property  by  fire,  would  be  placed  between 
two  other  fires  where  the  result  might  prove  equally  disastrous. 

By  section  10,  any  insurance  effected  by  the  owner  inures  to  tho  bene- 
fit of  the  railroad  company  in  case  of  loss  occasioned  by  them,  so  that 
the  owner  receives  no  advantage  from  his  insurance  in  case  of  payment 
by  the  railroad  company  of  his  damages ;  and  unless  the  company  do 
pay,  he  has  only  been  able  to  procure  partial  indemnity  for  his  loss  by 
paying  an  increased  premium  therefor.  This  section  applies  not  only  to 
the  owner  whose  land  has  been  taken  in  the  construction  of  the  road,  but 
to  any  person  whose  property  may  be  damaged  by  fire  from  the  com- 
pany's engines ;  and  there  would  seem  to  be  equal  reason  for  claiming 
that  no  one  whose  property  is  located  on  the  line  of  the  road  need  pro- 
tect it  by  insurance  because  the  railroad  is  made  liable  in  case  of  loss  by 
fire  from  its  engines,  as  to  claim  this  in  behalf  of  the  owner  whose  land 
has  been  taken  by  the  road  in  its  construction.  The  danger  of  loss  by 
fire  communicated  from  the  company's. engines  is  only  one  of .  the  many 
dangers  from  that  source  that  threaten  the  owner's  property  ;  but  owing 
to  the  proximity  of  the  track  to  his  buildings,  he  cannot  protect  them 
from  this  source  of  danger  except  at  a  price  enhanced  in  consequence  of 
this  act  of  the  defendants. 

That  no  evidence  was  laid  before  the  jury  upon  the  subject  of  insur- 
ance does  not  alter  the  aspect  of  the  question.  The  jury  were  in- 
structed that  no  damages  on  account  of  increased  insurance  should  be 
allowed ;  and  the  only  conclusion  we  can  draw  is,  that  none  were 
allowed  on  that  account.  I  think  the  instructions  were  erroneous  upon 
this  point. 

The  instructions  in  regard  to  any  peculiar  advantage  which  the 
plaintiff  might  acquire  from  the  construction  of  the  road  seem  to  recog- 
nize as  a  fact,  that  the  facility  thereby  afforded  him  for  transporting  his 
pine  trees  to  market  was  in  itself  an  advantage  of  that  peculiar  character 
that  would  require  him  to  offset  such  advantage  against  his  damages 
for  the  land  taken.  Giving  a  land-owner  access  to  his  land  where  he 
had  none  before  would  not  ordinarily  be  considered  a  benefit  for  which 
he  should  pay,  but  rather  in  the  light  of  a  general  improvement  in  which 
maay  would  share.  See  Carpenter  v.  Landajff]  supra^  224,  where  Bb]> 
tows,  J.y  remarked:    *<It  is  true  that  there  may  be  cases  where  a 
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single  laad-owner  would  be  famished  such  access  where  none  existed 
before ;  but  ordinarily  it  would  be  otherwise,  and  the  cases  would  be 
extremely  rare  when  many  were  not  benefited  by  improved  means  of 
access.  Indeed,  such  a  state  of  things  could  hardly  be  expected  at  all, 
unless  in  a  case  of  a  private  road." 

The  fact  that  the  road  gave  the  plaintiff  access  to  his  trees  was  not 
in  itself  such  a  peculiar  advantage  as  to  require  him  to  submit  to  a 
reduction  of  his  damages  on  that  account.  It  does  not  appear  but  what 
others  in  the  vicinity,  whose  land  was  not  taken,  were  benefited  in  the 
same  manner  if  not  to  the  same  extent.  The  instructions  were  not 
sufficiently  explicit  upon  this  point 

For  these  reasons  I  think  the  verdict  must  be  set  aside. 

Gushing,  C.  J.  The  question  is,  whether  by  our  law  there  can  be 
any  circumstances  which  ought  to  be  taken  into  consideration  showing 
some  advantages  derived  by  the  proprietor,  which  ought  to  be  set  off 
against  any  portion  of  th^  damages  to  which  the  land-holder  would  other- 
wise be  entitled.  There  are  certain  cases  which  have  been  decided  in 
which  it  has  been  intimated  that  such  a  state  of  facts  might  exbt,  but  I 
do  not  think  that  principle  has  often,  if  at  all,  been  made  the  basis  of  a 
judgment  and  a  reason  for  the  allowance  of  such  set-off. 

All  the  cases  seem  to  recognize  the  principle,  that  no  reduction  of 
damages  is  to  be  made  by  reason  of  any  benefit  derived  to  the  land- 
holder, belonging  to  the  same  class  of  benefits  as  are  shared  in  conmion 
by  all  the  land-holders  in  the  vicinity.  If  there  be  any  case  for  such 
set-off,  it  must  be  an  exceptional  one. 

Now,  it  seems  to  me  that  if  there  be  any  class  of  benefits  which  is 
emphatically  shared  by  all,  it  is  that  class  which  has  its  origin  in 
increased  facilities  for  transportation.  One  man  is  enabled  to  get  his 
pine  timber  to  market,  another  opens  his  granite  quarry,  a  third  may 
have  a  large  grass  farm,  and  finds  increased  facility  for  taking  his 
pressed  hay  to  market.  These  facilities  are  greater  or  less  in  propor- 
tion to  the  proximity  of  the  land  to  the  railroad  or  the  station,  but  they 
all  belong  to  the  same  class.  They  all  belong  to  the  class  of  general 
benefits,  which  is  open  to  all  and  shared  alike  by  all. 

I  think,  therefore,  that  the  charge,  in  recognizing,  as  I  think  it  does, 
that  the  fact  of  the  pine  timber  exbting  on  the  line  of  railroad  is  excep* 
tional  and  the  benefits  derived  from  it  peculiar,  was  erroneous.  It  is 
true  that  in  the  end  it  would  be  a  question  of  fact  whether  or  not^  under 
the  existing  circumstances,  there  was  an  exceptional  benefit.  But  I 
think  that  lot  of  pine  timber,  standing  near  the  track,  was  in  itself  no 
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more  exceptional  than  a  turnip  field  or  a  grass  meadow,  and  that  the 
jury  should  have  been  so  instructed. 

It  seems  to  me,  also,  that  there  was  error  in  the  instruction  of  the 
court  in  regard  to  the  insurance.  The  fact  that  the  buildings  were  near 
the  railroad  was  before  the  jury,  and  that  in  itself  was  evidence  from 
which  they  might  form  some  judgment  as  to  the  risk  of  damage  from  the 
fire.  It  seems  plain  enough  that  the  legal  liability  of  the  railroad  corpo- 
ration to  indemnify  against  damages  by  fire  from  their  engines  was  a  vcjy 
poor  substitute  for  insurance.  Seeking  an  indemnity  from  a  railroad- 
corporation,  taking  upon  one's  self  the  burden  of  showing  that  the  loss 
was  occasioned  by  fire  from  the  engine  and  not  by  any  of  the  other 
numerous  means  by  which  fire  might  be  occasioned,  is  quite  a  different 
thing  from  seeking  indemnity  from  an  insurance  company.  The  respon- 
sibility of  railroad  corporations,  too,  taking  them  one  with  another  as 
railroad  corporations  exist  in  the  country,  is  a  very  different  thing  from 
the  responsibility  of  such  an  insurance  company  as  the  party  may  him- 
self see  fit  to  select.  It  was,  therefore,  a  question  of  fact,  which  might 
well  have  been  submitted  to  the  jury,  whether,  under  all  the  circum- 
stances, the  increased  danger  of  Rre  from  the  engines  could  be  so 
balanced  by  the  liability  of  the  corporation  as  to  leave  no  diminution  in 
the  value  of  the  property. 

Ladd,  J.  The  land-owner  is  entitled  to  compensation  for  such  dam- 
age as  will  result  to  him  from  the  proper  construction,  maintenance,  and 
operation  of  the  road  over  the  land  taken  for  that  use ;  and  I  am  of 
opinion  that  exposure  of  his  remaining  land,  whether  occupied  by  build- 
ings or  not,  to  fires  by  the  company's  engines,  is  a  proper  element  to  bo 
considered  in  making  the  estimate.  1  Redf.  on  Railw.,  oh.  11,  §§  74,  82, 
and  cases  in  notes. 

This  being  so,  the  question  is,  whether  the  statute  imposing  an  abso- 
lute liability  upon  the  company  to  pay  all  losses  occasioned  in  that  way 
necessarily  covers  the  whole  ground  sq  as  to  leave  nothing  for  estima- 
tion on  that  score ;  and  I  think  it  does  not. 

Our  statute  on  this  subject  is  in  effect  identical  with  that  of  Massa- 
chusetts. In  Pierce  v.  W.  Sf  If.  Bailroad  Co.^  105  Mass.  199,  Colt  J., 
says:  '^It  is  plain  that  this  indemnity  [that  furnished  by  the  statutp]  is 
not  so  perfect  and  complete  as  to  preclude,  in  the  estimate  of  damages, 
a  consideration  of  the  direct  effect  of  a  constant  liability  to  destruction 
by  fire  from  this  new  source  upon  the  present  value  of  a  dwelling 
erected  upon  the  remaining  portion  of  the  estate,  as  a  safe  and  com- 
fortable residence,  or  for  purposes  of  sale.  The  present  value  of  the 
Vol.  XX.— 29 
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property  must  be  to  some  extent  depredated  although  there  is  a  chance 
that  the  buildings  may  never  be  destroyed  by  fire,  and  although,  if  they 
are,  it  is  certain  that  the  owner,  whoever  he  may  be,  will  be  indemnified 
under  the  statute  for  the  actual  loss  he  sustains.  The  injury  to  be  meas- 
ured in  the  assessment  of  damages  occasioned  by  the  location  of  the  rail- 
road, in  this  respect  at  least,  is  broader  than  the  indemnity  of  the  statute.** 

It  is  argued  that  the  facts  shown  on  the  trial  did  not  call  for  or  war- 
rant the  instructions  requested,  inasmuch  as  there  was  no  evidence  as  to 
insurance  one  way  or  the  other.  But  the  exception  was  to  the  in- 
struction given,  as  well  as  to  the  refusal  to  give  those  requested ;  and 
I  think  the  only  just  interpretation  that  can  be  put  upon  the  case  as  re- 
ported is,  that  the  jury  and  counsel,  as  well  as  the  court,  must  have  un- 
derstood that  no  damages  could  be  given  on  account  of  exposure  to  fire 
from  this  source  by  reason  of  the  indemnity  for  actual  loss  furnished  by 
the  statute,  to  the  provisions  of  which  the  attention  of  the  jury  was 
specially  directed  by  the  court  I  think  this  was  erroneous,  and  that 
this  exposure  was  proper  matter  for  consideration  by  the  jury,  of  course 
under  proper  instructions  as  to  making  due  allowance  for  the  indemnity 
provided  by  the  statute. 

The  general  proposition  given  to  the  jury,  as  to  special  benefits  to 
the  land-owner  arising  from  the  construction  of  the  railroad,  were  clearly 
correct ;  but  I  doubt  the  correctness  of  their  application  upon  the  facts' 
reported.  How  do  the  facilities  afford  the  appellant  with  respect  to  his 
glowing  pine  trees  standing  on  the  land  adjacent  to  th6  railroad,  and 
the  consequent  benefit  to  him,  differ  in  kind  from  the  advantages  and 
benefits  enjoyed  by  all  the  owners  of  similar  lands  in  the  neighborhood  ? 
It  seems  to  me  at  most  a  mere  matter  of  degree,  dependent  upon  the  dis- 
tance of  such  lands  from  a  station  or  turn-out  on  the  proposed  road. 
If  it  had  appeared  that  the  company  had  constructed,  or  bound  themselves 
to  construct,  a  turn-out  or  side  track  for  the  special  accommodation  of 
the  appellant  in  getting  his  pines  to  market,  a  different  case  would  be 
presented.  As  it  is,  I  am  inclined  to  the  opinion  that  this  was  not  a 
a  case  where  the  jury  were  authorized  to  make  any  deduction  on  account 
of  supposed  special  benefit  to  the  land-owner.  See  remarks  of  Psrlbt, 
C.  J.,  in  Pet.  ofMt.  Woih.  Road  Oo^y  85  N.  EL  147. 
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MUBBAT  T.  WaBNEB. 

(WN.  H.546.) 

Cbrrisr  ^  actkm  a(/ainst  hy  bailee  for  misdelivery. 

Plaintiff,  a  oommoa  eazrier,  recefTed  goods  maiked  "CO.  D."  to  be  dellverei  at  a 
point  beyond  his  line  and  deUrered  them  to  defendant,  a  connecting  carrier,  to  be 
transpoited  to  their  destination  and  delirered.  Defendant  delivered  them  without 
eoUecting  payment.  Held  that  the  plaintiff  conld  maintain  an  action  against  defend* 
ant  lor  each  wrongful  delivezy. 

ACTION  on  the  case  for  the  wrongful  deliyery  of  goods. 
Plaintiff  was  an  express  carrier  between  Newmarket  and  Boston. 
On  Oct.  27, 1870,  one  Haley  delivered  to  plaintiff  a  package  containing  a 
ooat  and  vest  and  directed  to  ^  C.  M.  Abell,  Amesbury,"  to  be  left  at  the 
American  House,  and  accompanied  by  a  bill  containing  the  following: 
**  C.  M.  Abell  to  B.  F.  Haley,  Dr.,  1  Coat  and  vest.  C.  O.  D.  6  Spring-beds, 
$27.00/'  Amesbary  was  not  on  plaintiff's  line  and  at  the  nearest  point 
he  delivered  the  handle  mth  the  bill  attached  to  defendant,  also  a  com- 
mon carrier,  to  be  delivered  as  directed.  Defendant  delivered  the  bun- 
dle to  the  consignee  without  collecting  the  amount  due,  and  the  plaintiff 
brought  thb  action.  There  was  no  pretense  that  plaintiff  had  been 
compelled  to  pay  Haley.  The  plaintiff  had  judgment  and  the  case  was 
reserved  as  to  whether  the  plaintiff  was  the  proper  party. 

Marstany  for  defendant,  cited  Orc^  v.  Jackson^  51  N.  H.  9 ;  S.  C, 
12  Am.  Rep.  1 ;  Railroad  v.  Manufaetwriny  Co.,  16  Wall.  818 ;  Price 
T.  (hwego  Railroad^  58  Barb.  599  ;  Weed  v.  Bca-ney,  45  N.  Y.  844 ;  S.  C, 
6  Am.  Bep.  96 ;  Railway  Oo,  v.  MerriUj  48  HI.  425 ;  American  Ex. 
Co.  V.  Lesem^  89  id.  812  ;  Salinger  v.  SimmanSy  2  Lans.  825  ;  Williams 
T.  HoOandy  22  How.  Pr.  187. 

Wigginy  for  plamtiff,  cited  Elkins  v.  Railroady  19  N.  H.  887 ;  May- 
all  V.  Railroady  19  id.  122 ;  Woodman  v.  NoUinghamy  49  id.  887 ;  S.  C, 
6  Am.  Bep.  526;  2  Bedf.  on  Railways,  §  175,  par.  8  and  9 ;  Shearm.  A 
Redf.  on  Negligence,  §  54 ;  Bowlin  v.  Nye,  10  Cush.  416 ;  Rohineon  v. 
AusUny  2  Gray,  564;  Angell  on  Carriers,  §§  819,  482 ;  Lichtenhein  r. 
Railroady  11  Cush.  70;  j^de  v.  Ireni  Nac.  Cb.,  5  T.  R.  889. 

SviTH,  J.  1.  The  first  question  reserved  is,  whether  this  action  can 
be  maintained  in  the  name  of  the  present  plaintiff :  and  upon  this  point 
the  authorities  are  quite  uniform.  A  bailee  of  goods  for  hire  may  sus- 
tain an  action  against  a  carrier  for  negligence  ;  and  it  can  make  lo  dif« 
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ferenoe  whether  such  bailee  was  faim^lf  a  carrier,  to  whom  the  goods 
had  been  originally  intrusted  for  carriage  to  a  point  not  on  his  route. 
These  goods  were  delivered  by  the  owner,  Haley,  to  the  plaintiff,  to  be 
carried  to  Amesbury,  and  payment  for  the  same  to  be  ooUected  in  spring- 
beds.  It  is  unnecessary  to  inquire  whether,  if  this  were  a  case  between 
Haley  and  Mwray,  there  is  evidenee  of  a  contract  on  the  part  of  Murray 
lor  the  carriage  of  these  goods  to  a  point  beyond  his  line,  and  by  an 
agent  not  in  his  employ  (JSjuipp  t.  Shqtreu  (%.,  55  N.  H.  348)  or 
whether  his  responsibility  ended  at  the  terminus  of  his  route  ;  for  the 
right  of  Murray  to  maintain  this  action  does  not  depend  on  his  liability 
to  Haley.  He  had  the  possession  and  custody  of  the  goods  as  bailee, 
and  not  as  servant  of  Haley  ;  and  the  defendant  is  liable,  if  liable  at  all,  for 
his  failure  to  perform  the  duty  imposed  upon  him  by  contract  or  by  law. 

In  Freeman  v.  Birch,  1  Nev.  &  Man.  420,  the  plaintiff,  a  laundress 
residing  at  Hammersmith,  was  in  the  habit  of  sending  linen  to  and  from 
London  by  the  defendant's  cart,  which  traveled  from  Chiswick  to  Lon- 
-don.  A  basket  of  linen  belonging  to  Spinks  was  sent  by  the  defendant's 
x^art,  and  on  its  way  to  London  part  of  the  contents  was  either  lost  or 
stolen.  Spinks  did  not  pay  the  carriage  of  the  linen.  It  was  objected 
that  the  action  was  misconceived,  and  should  have  been  brought  by  the 
owner  of  the  line  A"  The  objection  was  overruled,  and  a  verdict  returned  for 
the  plaintiff.  Tlie  verdict  was  sustained,  upon  the  ground  that  the  laun- 
dress retained  a  special  property  in  the  goods. 

To  the  same  point  is  MoufoU  y.  B.  ^  M.  B.  B,,  19  N.  H.  128,  where 
Gilchrist,  C.  J.,  says :  ^  If  a  person  has  a  beneficial  interest  in   the 
performance  of  a  contract,  or  a  special  property  or  interest  in  the  subject- 
matter  of  the  agreement,  he  may  support  an  action  in  his  own  name 
upon  the  contract"      In  BUdfu  v.  B,  4-  Jf.  B,  B,,  19  id.  387,  it  was 
held  by  the  same  learned  judge,  that  where  a  bailee  of  property  delivers 
it  to  a  carrier  for  transportation,  either  the  bailee  or  bailor  may  maintain 
aa  action  against  the  carrier  to  recover  for  the  loss  of  the  property. 
'''The  rule  in  sach  cases  is  stated  by  Parke,  B.,  to  be,  that  either  the 
bailor  or  the  bailee  may  sue,  Mid  whichever  first  obtains  damages  it  is  a 
full  satisfaction."     NieoUs  v.  Bastardy  2  Crompt.  Mees.  &  Bos.   660  ^ 
-and  in  Wo9d9nan  v.  NotHnghamy  49  N.   H.   387,  Nesmith  J.,  says  : 
"^^  A  bailee,  having  a  special  property,  may  recover  the  whole   value  of 
the  property,  holding  the  value  beyond  his  own  interest  in  trust  for  the 
igeneral  owner,  and  the  judgment  recovered  by  the  bailee  may  be  pleaded 
in  bar  to  any  action  that  might  be  afterward  brought  by  the  genera] 
owner  for  the  same  property.'*     See,  also,  2  Kent's  Com.  566 ;  2  BL 
€om.  896 ;  Greenl  Er.,  §  637,  note  4 
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2.  The  mAtmctions  to  leaye  the  bundle  at  the  American  Hou&e  weie* 
onlj  a  part  ei  the  directionfl  to  the  defendant.  He  was  alao  directed  hy 
the  bill  which  accompanied  the  bundle  to  collect  pay  upon  delivery  a£ 
the  goods  in  six  spring  beds ;  and  subsequently,  when  he  called  for  fur- 
ther ezplanationy  was  instructed  to  collect  the  beds,  or  their  value  $27,. 
in  money.  He  did  not,  therefore,  perform  his  whole  duty  when  he  left 
the  bundle  at  the  American  House,  where  it  was  directed  to  be  left* 
Where  a  common  carrier  has  tendisred  the  goods  intrusted  to  him  to  tho 
consignee  and  deotandfid  paymfiat,  aad  the  consignee  haa  had  a  reatoNK 
al)le  time  to  call  for  and  receive  then,  he  koUft  the  gooda  as  a  warehouse- 
ijM:i,  and  not  as  a  oomnott  carrier,  and  is  theieafter  respeosilile  f^r  th& 
iMte  of  a  warehouseraatt  aievely.  Weed  v.  Barney^  45  N. Y.  344;  &.  C, 
«i  A31.  Bep.  96.  But  the  defendant,  whatherhoUdiBg  these  goods  as  Qotn- 
mou  carrier  or  warehouseaaan,  could  not  disrc^gard  the  cenditioDs  iii|^o» 
wliich  the  delivery  was  authorissed.  14  while  holduig  them  in  the  lattar 
capacity,  they  had  been  destroyed  by  eztraai-dinary  peiil,  he  would  not 
have  been  liable  for  their  loss.  Weed  v.  Barney^  supra.  Bui  tlnerek  bd 
pretense  of  any  thing  of  that  sort  here.  When  payment  was  refosed^ 
the  defendant  might  have  diaeharged  himself  from  fnrtber  liaJ^lity  1^ 
placing  the  goods  in  store  (SaUmger  v.  Simnume^  2  Lam.  325 ;  WiUleams- 
V.  Holkmdy  22  How.  Pr.  137),  or  he  might  have  nutiiad  the  plaintHil,. 
and  asked  for  further  inatmctions,  or  ha«ve  retumed^nA  goods  to  the 
plaintifE.  But  he  could  not,  after  having  ucUbrtaken  tAi  carry  the  goods- 
upon  the  conditions  imposed,  relieve  hunaeltf  of  responsiliility  by  s^mb- 
doning  them  to  the  clerk  of  the  Americaa  Hawse,  wkh  the  deelacatifift 
tliat  he  had  *'  nothing  to  do  with  them.'' 

A  misdelivery  of  goods  by  a  eommon  carrier  is  a  eoniseiuMta  of  themt 
aud  renders  him  liable  in  trover,  for  it  is  an  unknrfuiL  act  {RmHh.  v.  Nffe^ 
10  Cush.  416 ;  Devereux  v.  Barelay,  2  B.  4b  A.  7^2  ;  &twkm»  v.  ifef^ 
nutn^  6  Hill,  586) ;  and  dedivery  by  a  warehonseman  of  ge«ds  to  a  thisd 
(itjrsou,  even  by  mistake^  readers  him  liable  for  the  goods.  Lkhtenheii 
V.  Railroculf  II  Cu^  70.  Delivery  to  the  right  person^  in  violation  oi 
ilia  conditions  upon  which  delivery  is  authoriaed,.  would  seem  to  be  aa 
much  a  wrongful  act  as  delivery  to  the  wrong  person. 

By  leaving  the  goods  with  the  derk  of  the  American  Hous^  the  de- 
fendant made  him  his  agent ;  and  if  the  goods  may  be  regacded  as  le£t  at 
ilie  Americaa  Home  in  stixre,  the  defendant  was  bound  to  see  that  \hef 
tvcre  not  delivered  to  Abell,  except  upon  his  complying  with  the  Usrsm 
imposed  by  the  plaintiff.  His  neglect  to  do  so  must  render  him  liable  co 
the  plaintiff.  The  presiding  judge  has  found,  that  the  defendant,  before 
he  examined  the  biU,  understood  that  the  goods  were  to  be  paid  for  on 
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delivery ;  but,  upon  examining  the  bill  and  finding  that  it  was  payable  in 
spring  beds,  and  Abell  asserting  that  Haley  had  received  them,  he  9ent 
for  and  received  explicit  instructions  to  get  either  the  spring  beds  or 
their  value  in  money,  according  to  the  bill.  For  suffering  these  Instruo- 
tions  to  be  disregarded,  he  has  become  liable  to  the  plaintiff  for  the  value 
of  the  goods  intrusted  to  hinu 

Gushing,  C.  J.  In  this  action,  the  court  has  reported  certain  facts 
as  being  the  result  of  the  whole  investigation.  On  these  facts  the  court 
found  —  f .  e.y  from  these  facts  the  court  iuierred  —  that  the  defendant  was 
guilty ;  and  the  question  to  be  settled  by  the  court  is,  whether  the  facts 
which  were  proved  and  found  tended  to  prove  the  affirmative  of  the  is- 
sue. The  case  does  not  refer  to  the  finding  of  any  facts  to  this  court,  but 
simply  refers  the  questions  of  law  arising  on  the  facts  reported.  In 
other  words,  as  I  have  already  said,  it  refers  the  question  whether  tlie 
court,  from  the  facts  found,  could  legally  and  logically  reach  the  re-^ult 
which  it  did  reach. 

The  property  was  not  owned  by  the  plaintiff.  The  contract  out  of 
which  the  defendant's  liability,  if  he  was  liable,  grew,  was  made  by  him 
mth  the  plaintiff.  Was  the  plaintiff,  in  doing  this,  acting  merely  as  the 
servant  of  the  owner  of  the  property  ?  or  was  he  so  much  more  than  a 
mere  servant  as  ffltitled  him  to  be  considered  as  a  special  owner  ?  and 
could  the  court  infer  this  fact  from  the  facts  proved?  Was  he  a  mere  ser« 
vant,  so  that  his  possession  was  the  possession  of  the  general  owner  ?  or 
had  he  such  an  independent  possession  and  such  a  special  interest  as  eu« 
titled  him  to  be  considered  a  special  owner  ? 

The  property  was  intrusted  to  his  care  as  bailee,  and  he  had  a  special 
interest  in  the  performance  of  his  part  of  the  contract,  his  compensation 
most  probably  depending  upon  his  successful  performance  of  it.  If  he 
had  been  a  mere  servant,  it  is  probable  that  his  compensation  would  not 
depend  upon  his  successful  performance  of  the  work.  If  he  did,  with 
such  diligence  and  capacity  as  he  was  capable  of,  the  work  assigned  to 
him,  he  would  be  entitled  to  his  day's  wages. 

So,  if  the  plaintiff  in  the  execution  of  this  work  had  by  his  negligent 
management  of  his  team  caused  an  injury  to  some  third  person,  the  gen- 
eral owner  of  the  property  would  not  be  liable  for  that  negligence,  while, 
if  he  were  a  mere  servant  of  the  general  owner,  the  latter  might  be 
liable. 

I  think  the  court  might  well  have  found  from  the  facts  that  the  plain 
tiff  was  bailee,  with  a  special  interest  and  accountability. 

The    authorities  cited  by  the  plaintiff   abundantly    show  that    this 
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tpecial  interest  was  sufficient  to  entitle  the  plaintiff  to  maintain  the 
action. 

It  appears  to  me,  also,  that  the  facts  tended  to  show  that  the  defend- 
Aut  had  accepted  the  employment,  with  the  understanding  that  he  was 
not  to  deliver  the  goods  without  receiving  payment  at  the  same  time ;  and 
that  it  was  through  the  defendant's  neglect  of  this  order  that  the  goods 
were  lost  to  the  plaintiff  and  to  the  general  owner. 

The  court,  therefore,  rightly  inferred,  from  the  facts  proved,  the 
affirmative  of  the  issue ;  and  there  must  be  judgment  on  the  verdict  for 
the  plaintiff. 

Ladd,  J.  1  supposed  the  only  question  raised  by  the  case  was, 
whether  the  action  can  be  maintained  in  the  name  of  this  plaintiff ; 
and  that  it  can  is  sufficiently  settled  by  the  authorities  already  referred 
to. 

If  it  is  to  be  assumed,  however,  that  the  farther  question,  whether  a 
verdict  for  the  plaintiff  could  be  legaUy  based  upon  the  facts  reported, 
is  before  us,  I  am  of  opinion  that  there  was  evidence  to  sustain  such  ver- 
dict. That  evidence  tended  to  show,  in  the  first  place,  an  undertaking 
by  the  defendant  not  to  deliver  the  package  and  receipted  bill  except  upon 
compliance  by  Abell  with  the  condition  and  order  written  on  the  mar* 
gin  of  the  bill  (^  C.  0.  D.  six  spring  beds  "),  It  also  tended  to  show  a 
breach  by  the  defendant  of  his  obligation  and  duty  as  a  bailee  of  goods, 
such  as  to  make  him  liable  for  their  loss.  The  evidence  reported  seems 
to  be  the  same  in  kind,  though  differing  in  degree,  as  though  the  defend- 
ant had  thrown  the  package  over  the  first  bridge  he  crossed,  after  finding 
out  that  the  pay  for  it  was  to  be  collected  in  spring  beds  instead  of 
money  ;  and  it  was  for  the  judge  who  tried  the  cause  without  a  jury  to 
determine  the  weight  of  that  evidence. 

I  agree  with  my  brethren  that  there  should  be 
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Thb  Pullman  Palaob-Car  CoMPAirTy  appdknt^  r.  Rbsd, 

(75m.]2S.) 

Damages  '—against  carrier  fir  expulsion  of  passenger, 

k  pfloseoger  who  bad  pnichaBed  a  ticket  for  a  berth  in  a  deeping-car,  lost  It  and  gav» 
eyidenoe  to  the  oondactor  that  be  had  done  so  and  refused  to  pay  oyer  again,  where* 
upon  the  conductor  expelled  him,  without  violence,  from  the  car  and  he  was  compelled 
to  ride  in  a  conmion  car.  Heldy  that  plaintiff  could  reoovtt  of  the  owners  of  tha 
sleeping-car  the  price  he  paid  for  his  ticket  and  a  reasonable  compeuaatioa  for  hia 
trouble  and  inconvenience  ;  but  that  he  could  not  recover  exemplary  damages,  and 
that  a  verdict  for  $3,000  was  excessive. 

ACTION  on  the  case  by  TTilllam  Beed  agamst  The  PaUman  Palaoa 
Car  Co.    The  opinion  states  the  facts. 

WaXkm^y  Dexter  ^  Smthy  for  appellant. 

EusUicey  Bcarge  Sf  DixoHy  for  appellee. 

ScHOLFiKLD,  J.  This  was  case,  by  appellee  against  appellant^  £or 
ejecting  him  from  one  of  its  sleeping  cars.  The  verdict  of  the  juij  was 
for  appellee,  assessing  his  damages  at  $3,000.  Motion  for  a  new  trial 
was  made  by  appellant,  and  overmled  by  the  dourt,  and  judgment  giTon 
on  the  verdict,  from  which  this  appeal  is  prosecuted. 

The  principal  error  insisted  on  in  argument  is,  that  the  damages^  as 
assessed,  are  excessive. 

The  facts  connected  mth  the  alleged  wrong,  as  detailed  by  appellet 
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in  his  examination,  are  these  :  On  the  21st  of  January,  1878,  appellee 
purchased  at  appellant's  ticket  office  in  Chicago,  a  sleeping-car  ticket  for 
berth  No.  4  in  appellant's  car  known  as  No.  184,  from  Chicago  to  Crest- 
line, by  way  of  the  Pittsburgh,  Fort  Wayne  and  Chicago  railroad,  hav* 
ing  previously  purchased  a  passenger  ticket  entitling  him  to  be  thus 
carried.  The  price  paid  for  the  sleeping-<»r  ticket  was  $1.50.  The 
train  to  which  the  sleeping-car  was  attached  left  Chicago  about  nine 
o'clock  in  the  evening,  and  arrived  at  Crestline  between  seven  and  eight 
o'clock  next  morning.  As  appellee  first  entered  the  sleeping-car,  he 
exhibited  his  ticket  to  the  porter  of  the  car,  who  went  into  the  car  with 
him  and  showed  him  his  berth.  He  seems  shortly  afterward  to  have 
gone  into  the  water-closet,  and,  upon  returning,  he  took  off  his  overcoat 
and  boots,  sat  down,  and  engaged  in  reading  until  the  conductor  of  the 
sleeping-car  came  around  for  tickets.  He  then  commenced  looking  for 
his  ticket  but  was  unable  to  find  it.  When  the  conductor  came  up  to 
him  he  informed  him  that  he  was  unable  to  find  the  ticket,  that  he  had 
either  lost  it  or  the  porter  had  not  given  it  back  to  him.  He  then  went 
to  the  porter,  who  replied  to  his  inquiry,  that  he  had  not  taken  the 
ticket ;  that  he  had  seen  the  ticket,  but  appeUee  still  held  it  in  his  hand. 
He  thereupon  returned  and  inquired  of  the  conductor  whether  it  would 
make  any  difference,  as  the  porter  had  seen  his  ticket,  and  was  informed 
by  the  conductor  that  he  must  either  have  the  ticket  or  the  money.  Ap- 
pellee replied  to  the  conductor  that  he  would  get  a  duplicate  ticket,  if 
he  had  time.  The  conductor  informed  him  that  he  would  have  about  ten 
muiutes  until  the  train  started.  He  then  went  to  the  appellant's  agent, 
from  whom  he  had  purchased  the  ticket,  and  informed  him  of  his  diffi- 
culty. The  agent  expressed  himself  as  being  unable  to  give  h'v)  a  du- 
plicate ticket,  because  he  was  charged  by  the  company  with  ull  the 
tickets  left  with  him,  but  said  he  would  give  him  an  order  on  the  con- 
ductor, and  then  wrote  on  a  slip  of  paper  and  gave  him,  the  following : 

*'  Mr.  Ziesler  (the  name  of  the  conductor),  this  is  the  gentleman  who 
bought  lower  4  to  Cresiline.  If  the  ticket  is  presented  by  any  one  el8e> 
see  to  it. 

<^  KiRKLAND,  Ticket  Agent." 

Upon  receiving  this  he  re-entered  the  car  and  handed  it  to  the  con 
doctor,  who  took  it  without  saying  any  thing,  and  went  himself  to  the 
ticket  ofilce.  After  returning,  the  conductor  informed  appellee  that  be 
could  not  let  him  ride  on  it,  saying,  "  my  orders  are,  I  must  have  the 
money,  a  ticket,  or  a  pass,  and  that  is  not  a  pass ;  that  is  an  order." 
Appellee  replied :  <<  I  propose  to  ride  right  here  in  this  berth."  Th« 
Vol.  XX.— 30 
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conductor  answered  that  there  was  no  use  multiplying  words,  that  the 
company  would  not  accept  that  as  a  voucher  from  him,  and  that,  unless 
appellee  paid  him,  he  should  put  him  out  of  the  car.  Appellee  replied 
that  he  should  not  go.  After  the  cars  had  started,  some  twenty  minutes, 
the  conductor  again  returned  and  inqui]:ed  of  appellee  what  he  was  going 
to  do.  Appellee  replied  that  he  had  paid  for  the  ride  and  didn't  propose 
to  pay  again.  The  conductor  said  that  the  company  would  not  accept 
that  as  a  voucher  from  him.  Appellee  observed,  that  if  the  conductor 
had  to  pay  the  one  dollar  and  a  half  he  would  refund  it  to  him.  In  re- 
ply to  this,  the  conductor  said  he  did  not  know  appellee.  When  ap- 
pellee renuirked  he  would  do  nothing  further,  the  conductor  took  appel- 
lee's boots,  coat  and  satchel  from  berth  No.  4,  and  carried  them  into 
the  passenger-car  next  in  front,  and,  returning,  said  to  appellee,  "  I  will 
thank  you  to  vacate  this  car."  Appellee  again  replied  that  he  had  paid 
for  a  ride  and  expected  to  ride  there.  The  conductor  then  took  hold  of 
his  collar  and  led  him  out  of  the  car,  and  from  there  he  went  into  the 
passenger-car.  The  next  morning  about  eight  o'clock  the  conductor 
went  to  appellee  and  gave  him  his  original  ticket,  saying  he  had  found 
it  in  the  water-closet,  and  that  if  appellee  would  present  it  to  the  office 
in  Chicago,  he  presumed  they  would  pay  him  back  the  dollar  and  a  half. 
Appellee  told  him  he  should  not  sell  it  so  cheaply. 

Appellee  does  not  recollect  that,  in  searching  for  his  ticket,  he  ex« 
amined  the  water-closet,  but  thinks  that  he  otherwise  made  an  ordinarily 
careful  search  for  it.  The  conductor  used  no  violence  or  rudeness  to- 
ward him,  and  no  offensive  language,  other  than  what  has  been  stated. 
The  passenger-car  into  which  he  was  removed  was  in  nowise  objection- 
lible,  except  that  it  was  a  passenger  and  not  a  sleeping-car.  Appellee 
suffered  no  physical  injury,  and  no  pecuniary  loss  whatever,  beyond  the 
price  of  the  sleeping-car  ticket.  While  the  colloquy  was  being  had  be- 
tween him  and  the  conductor,  one  of  the  passengers  in  the  sleeping-car 
offered  to  loan  appellee  the  price  of  the  berth,  but  he  declined  accepting 
it,  for  the  reason  that  he  had  money  and  could  have  paid  for  the  berth 
if  he  had  chosen  to  do  so. 

We  are  utterly  unable,  on  this  showing,  leaving  entirely  out  of  view 
the  mitigating  evidence  introduced  by  appellant,  to  see  upon  what  hy« 
pothesis  this  assessment  of  $3,000  for  damages  can  be  justified. 

Conceding  it  to  be  true,  as  claimed  by  counsel  for  appellee,  that  under 
the  circumstances,  appellee  was  improperly  ejected  from  the  car,  we  fail 
to  discover  sufficient  evidence  that  the  act  was  so  willful,  maliciooB  or 
wanton,  on  the  part  of  the  conductor,  as  to  require  the  imposition  of 
severe  exemplary  damages.     Such  damages  should,  in  some  degree,  ha 
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proportioned  to  the  magnitade  and  character  of  a  wrong  done.  The 
punishment  here  does  not  fall  npon  the  emplojee,  hy  whose  alleged 
wrongful  act  the  appellant's  liabilitj  is  fixed,  bat  upon  the  stockholders 
of  the  company.  There  is  no  eyidenoe  that  shows  that  the  conductor 
had  been  guilty  of  previous  delinquency,  which  had  been  called  to  the 
attention  of  appellant's  officers,  or  that  they  had  knowledge  of  any  thing 
in  his  character  or  qualifications  which  rendered  him  unfit  for  the  place 
he  held. 

The  wrong  complained  of  not  only  resulted  in  no  serious  injury  to 
appellee,  but  it  was  not  accompanied  by  aggravating  circumstances.  No 
threats  of  violence  and  no  offensive  language  have  been  found  in  the 
evidence.  There  was  nothing  in  the  character  of  the  expulsion  from  the 
sar  which  tended  to  humiliate  or  degrade,  unless  every  expulsion  must 
be  held  to  have  that  tendency.  Appellee's  statement  that  he  had  bought 
a  ticket  entitiing  him  to  a  berth,  and  that  he  subsequently  lost  it,  was 
not  denied,  but  it  was  claimed  that  the  loss  of  the  ticket  imposed  on  him 
the  obligation  of  purchasing  another  one  or  of  paying  the  conductor  the 
price  in  moneyl  Appellee  thought  the  assurances  he  furnished  of  his 
having  done  what  he  professed,  were  sufficient  to  entitie  him  to  a  berth, 
notwithstanding  he  could  not  produce  the  ticket.  The  conductor  seemed 
to  think  nothing  but  tiie  ticket  or  the  money  would  enable  him  to  make 
his  returns  properly  to  the  company.  Here,  then,  was  a  mere  difference 
of  opinion  npon  a  question  about  which'  all  persons  would  not  necessarily 
come  to  Uie  same  conclusion,  and  neither  was  willing  to  yield. 

It  is  well-recognized  law,  that  carriers  of  passengers  may  lawfully  re* 
quire  those  seeking  to  be  carried,  to  purchase  tickets,  when  convenient 
facilities  to  that  end  are  afforded  by  the  carrier,  to  exhibit  them  to  persons 
designated  by  the  carrier  for  that  purpose,  and  surrender  them,  after 
securing  their  seats  in  the  car  or  other  vehicle  used  for  transportation, 
when  required  by  the  person  in  immediate  charge  of  the  transportation. 
Such  requirements  cause  but  little  if  any  inconvenience  to  the  public, 
and  may  be  indispensable  to  enable  the  carrier  to  protect  itself  against 
loss  through  the  knavery  of  dishonest  employees.  It  was  in  evidence 
that  appellant's  rules  required  the  conductor  to  take  from  persons  desir- 
ing berths,  only  tickets,  passes  or  money,  and  the  reasonableness  of  these 
rules  is  not  and  cannot  be  questioned.  There  was  evidence  that  another 
rule  of  appellant,  requiring  the  conductor,  when  assigning  a  berth,  to 
give  the  passenger  a  berth  check  which  he  was  to  finally  give  to  the 
porter  of  the  car,  had  not  always  been  adhered  to  ;  but  we  do  not  pre- 
dsely  understand  how  the  disregard  by  an  employee  of  a  company  of 
one  rule,  and  especially  when  knowledge  of  that  is  not  brought  home  to 
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those  imamsted  with  the  power  of  removal  and  appointment  of  the  par- 
ticular  employee,  can  give  the  public  the  right  to  insist  that  none  of  thtf 
company's  rules  for  his  conduct  shall  be  enfcH-ced. 

There  is  no  dispute  that  the  conductor  was  entitled  to  have  from  the 
appellee  either  a  ticket,  a  pass  or  money  before  giving  him  a  berth.  We 
think  the  better  rule  is,  to  require  that,  where  the  proof  is  clear  andsatis- 
factory,  as  it  was  in  the  present  case,  the  applicant  for  the  berth  has 
bought  his  ticket  but  has  lost  it,  and  it  is  limited  to  a  particular  berth 
and  trip,  and  the  circumstances  are  soch  that  it  is  reasonably  certain  the 
company  cannot  be  defrauded  by  the  ticket  being  ia  the  hands  of  auother, 
he  should  have  the  berth.  But  this  is  not  so  clear  that  we  can  say  a 
cotnpaDy  should  be  panished  by  large  exemplary  damages,  merely  be* 
cause  the  employee  failed  to  recognize  in  the  circumstances  an  exception 
to  the  general  rule  under  which  he  was  required  to  act,  for  much  may 
be  plausibly  and  forcibly  urged  against  the  exception.  While  the  ticket 
was,  by  its  terms,  limited  to  a  particular  berth  and  date,  there  was  noth* 
ing  upon  it  by  which  to  designate  who  was  its  lawful  holder.  Any 
person  having  it  in  possession  would,  prima  faeU^  be  regarded  as  its 
owner,  and  entitled  to  the  designated  berth.  It  does  not  condosivelj 
follow  that  the  purchaser  of  such  a  ticket  at  the  company's  office,  merely 
because  he  is  the  purchaser,  will  use  it  himself.  He  may  purchase  foi 
another,  or,  purchasing  for  himself,  may  subsequently  change  his  mind 
and  sell  to  another.  A  contest  might  thus  arise  between  one  claiming 
the  berth  because  he  had  purchased  the  ticket,  and  another  claiming  it 
because  he  was  the  owner  of  the  ticket,  leaving  the  company  to  act  at  its 
peril  in  deciding  between  them. 

It  is,  doubtless,  impossible  to  adopt  rules  afEecting  the  entire  traveling 
public,  which,  in  their  impartial  execution,  will  not,  sometimes,  incom- 
mode and  annoy  those  whose  intentions  are  honest,  and  who,  aside  from 
any  code  of  restrictive  rules  or  regulations,  would  deal  fairly  with  the 
carrier.  It  is  only  becacse  experience  teaches  that  all,  as  well  those 
employed  by  carriers  as  others,  are  not  thus  inclined,  that  such  rules  and 
regulations  become  necessary ;  but  when  it  is  conceded  they  are  necee- 
sary,  it  follows  that  they  should  be  enforced  upon  all  alike.  He  who 
intends  no  wrong  is  not  warranted  in  the  assumption  that  the  mere  rea* 
sonable  enforcement  of  such  rules  or  regulations  is,  in  any  sense,  persona] 
to  himself,  nor  ought  he  to  expect  that  any  exception  will  be  made  ia 
his  favor,  merely  because  of  his  conscious  integrity. 

In  the  present  case,  appellee  seems  to  have  conceived  some  personal 
indignity  was  intended  to  himself,  and  this  view  most  have  been  strongly 
impressed  on  the  jury.     We  do  not  so  understand  the  evidence.     We 


SEPTEMBER  TERM,  1874.  237 

Delahanty  ▼.  Warner. 


anderstand  that  an  employee  was  simplj  endeayoring  to  complj  with  a 
reasonable  regulation  of  the  oompanj  bj  which  he  was  employed,  but 
that  in  doing  so,  he  erred  in  judgment  on  a  qaestion  about  which  lie 
might  well  honestly  be  mistaken. 

Under  the  circumstances,  we  are  of  opinion  appellee  is  only  entitled  u> 
reooyer  the  price  paid  for  his  ticket,  and  a  reasonable  compensation  i  ^r 
the  trouble  and  inconvenience  he  suffered  by  being  deprived  of  his  berth 
In  the  sleeping-car. 

The  judgment  is  reversed  and  the  cause  remanded. 

JudgmerU  reversed. 


DxLAHAMTT,  appellant,  v.  Wabkio. 

(76  m.  186.) 

Officer — remedy  cf^  for  wdaaful  removal, 

A  d^  officer  cannot  maintain  a  bPl  in  equity  to  enjoin  the  corporate  authorities  from 
unlawfufly  removing  him  or  appointhig  a  succesflor,  as  he  has  a  complete  remedy  al 
law. 

T^ILL  for  an  injunction.    The  opinion  states  the  case. 

MeOuUochy  Stevens  Sf  Wilson,  for  appellant 
J,  S.  Slarr^  and  Lee  Sf  Qyirm^  for  appellees. 

ScHOLFiELD,  J.  Appellant  was  supei*intendent  of  streets  in  the  city 
of  Peoria,  and  he  alleges,  by  his  bill,  that  he  was  unlawfully  removed 
from  his  office,  and  prays  that  the  aldermen  and  mayor  of  the  city  may 
be  enjoined  from  appointing  a  successor,  and  from  interfering  with  him 
in  any  way  in  the  discharge  of  his  duties  as  street  commissioner. 

The  court  below  dissolved  the  temporary  injunction  which  had  been 
issoed,  and  dismissed  the  bill  for  want  of  equity. 

In  this  we  perceive  no  error.  Appellant's  remedy  was  complete  at 
law.  High  on  Injunctions,  §  781.  If  he  was  not  properly  removed,  and 
a  successor  cannot  therefore  be  legally  appointed,  the  question  can  be 
settled  by  qw>  warranto  against  the  person  claiming  to  be  his  successor 
in  office.  People  ex  reL^  etc.  v.  Forquer^  Breese  (Beecher's  ed.),  104 1 
PeopUj  etc.  v.  Matteson,  17  111.  168. 

By  mandamus,  the  mayor  and  aldermen  may  be  compelled  to  restore  to 
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him  auy  evidence  of  his  right  to  the  office,  or  any  property  pertaining 
thereto  which  they  may  have  improperly  withheld  from  him.  People  ex 
reL,  6<c.  Y.  Bead,  25  UL  325 ;  Peapie  exrel  y.  Kildruff,  15  id.  492;  Peth 
pie  ex  reL  v.  BHUardy  29  id.  414.  And  where  the  title  to  the  office  is  not  iu 
dispute,  mandaimus  will  lie  to  restore  the  person  entitled  to  it.  Street  v. 
County  Gommtssionen^  Breese  (Beecher's  ed.),  50 ;  People  y.  Stevens^  5 
Hill,  616.  Nor  can  there  be  any  doabt  of  appellant's  having  a  complete 
remedy  at  law  for  any  fees  -or  emoluments  pertaining  to  the  office  of 
which  he  may  have  been  unlawfully  deprived  by  the  action  of  the  mayor 
and  aldermen. 

The  court  below,  however,  in  dismissing  the  bill,  ordered  the  payment 
of  one  hundred  dollars,  as  solicitor's  fees,  to  appellees,  and  there  is  no 
evidence  preserved  in  the  record  justifying  this  order.  We  have  held 
that  this  must  be  done,  and  that  it  is  error  to  make  an  allowance  for  so- 
licitor's fees  on  the  dissolution  of  an  injunction,  except  upon  evidence 
showing  that  services  of  the  solicitor  were  actually  rendered,  and  that 
they  were,  in  value,  equal  to  the  amount  ordered  to  be  paid.  Albright  et 
aL  V.  Smith  et  al,  68  HI.  181. 

The  order  allowing  the  solicitor's  fees  will  be  reversed,  and  the  decree 
in  all  other  respects  must  be  affirmed.  The  costs  in  this  court  will  ba 
equally  divided  between  the  parties. 

Bevenedimpmt 


Oliokaitf,  appellant,  v.  MAimBB, 

(76  m.  289.) 

Landlord  and  tenant  —  leaee  qfpart  qf  building  —  liabUity  qflandlard  Jbr  negligenee. 

Defendants — the  owners  of  a  boilding  —  leased  the  lower  story  thereof  to  the  plalnlil^ 
but  occupied  the  npper  story  themselves.  They  employed  a  carpenter  to  pat  a  sky* 
light  in  ihe  roof  which  he  did  so  negligently  that  the  rain  came  through  and  damaged 
phuntifiTs  goods.    Eeldj  that  the  defendants  were  liable  therefor.    {See  aoea,  p,  2IOl 
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Hervey^  Anthony  Sf  Oalt^  for  appellants. 

IS,  F,  AUenj  for  appellee. 

CiujG,  J.  In  May,  1872,  appellee  was  the  tenant  of  appellants.      Hi 
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bad  a  lease  of  and  occupied  the  first  story  of  No.  113  West  Washington 
street,  Chicago,  as  a  wholesale  and  retail  cigar  store.  The  boilding, 
whicb  was  a  two-story  frame,  and  two  others  of  ihe  same  kind  adjoining, 
were  owned  by  appellants.  The  second  story  of  the  building  was  in  ths 
possession  and  control  of  appellants.  A  short  time  before  the  injury 
eomplained  of  appellants  contracted  with  a  carpenter  to  put  skylights  in 
the  roofs  of  each  of  the  buildings.  Under  the  contract  the  carpenter  was 
to  do  the  work  for  a  certain  stipulated  price.  The  work  was  commenced 
on  Thursday,  the  24th  day  of  May,  by  the  carpenter,  and  all  the  carpen- 
ter work  finished  by  Saturday  noon  following.  The  carpenter  had  an 
arrangement  with  the  roofers  to  be  there  on  Saturday,  on  the  completion 
of  the  carpenter  work,  and  dose  up  the  openings ;  but  they  failed  to 
come,  and  the  building  was  left  exposed  over  Sunday.  On  Saturday 
night  a  violent  rain  storm  came,  and  in  consequence  of  the  roof  of  the 
building  being  open,  appellee's  store  was  flooded  and  his  stock  of  goods 
seriously  damaged. 

He  brought  an  action  against  appellants,  and  recovered  a  verdict  and 
judgment,  to  reverse  which  they  have  prosecuted  this  appeal. 

It  is  dear  from  the  evidence  that,  if  appellants,  or  the  carpenter  in 
charge  of  the  work,  had  used  that  degree  of  diligence  and  care  they  should 
have  done,  the  work  could  have  been  completed  in  ample  time  to  have 
protected  appellee  from  any  loss  or  damage. 

The  work  required  to  be  done  could  have  been  completed  in  a  short 
time,  and  no  reasonable  excuse  was  shown  for  leaving  appellee's  goods 
exposed  to  rain,  as  they  were. 

It  is,  however,  urged  that  no  legal  liability  attaches  to  appdlants,  as 
they  had  let  the  contract  fordoing  the  work  to  an  independent  contractor 
who  had  the  sole  and  entire  control  of  the  work ;  and,  in  support  of  this 
position,  we  have  been  referred  to  the  case  of  Scammon  v.  The  Oiiy  of 
Chicago^  25  lU.  424,  where  it  was  held  that  an  owner  of  land  who  con- 
tracts with  a  builder  to  erect  a  building  upon  it,  and  surrenders  the  entire 
possession  of  the  premises,  is  not  liable  for  an  acddent  by  which  a  stranger 
is  injured  through  the  negligence  of  the  contractor  or  his  servants. 

The  rule  announced  in  that  case  is  no  doubt  the  correct  one ;  but  it 
has  no  application  to  the  facts  disdosed  by  the  record  before  us.  In  this 
case,  appdlants  employed  a  carpenter  to  put  in  the  three  buildings  soms 
three  or  four  skylights,  and  they  were  to  pay  him  for  the  job  $10  or  $12 
for  each.  It  is  true,  the  carpenter  testified  he  had  the  entire  control  of 
the  work :  but  that  fact  can  make  no  difference.  There  was  no  such 
surrender  of  the  entire  possession  of  the  premises  to  the  workmen  as 
could  relieve  appellants  of  responsibility. 
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The  arrangemeiit  made  amounts  merely  to  this :  Appellants  employed 
a  mechanic  to  make  certain  repairs  upon  a  building,  a  portion  of  which 
was  occupied  by  appellee  as  tenant  of  appellants.  In  making  the  repairs 
the  mechanic  can  only  be  regarded  as  the  servant  of  appellants,  and  we 
see  no  reason  why  they  should  not  be  held  responsible  for  the  negligence 
of  the  mechanic  in  doing  the  work. 

It  would  be  a  strange  doctrine,  indeed,  to  hold  that  appellants  could 
lease  the  first  story  of  a  building  to  appellee  and  receive  the  rent,  and 
then  employ  a  carpenter  to  remove  the  roof,  in  consequence  of  which  a 
valuable  stock  of  goods  should  be  destroyed,  and  then  take  refuge  be- 
hind the  men  they  had  caused  to  do  an  act  from  which  the  damages 
resulted.    ' 

It  is  true,  the  second  story  of  the  building  was  in  the  possession  of  appel- 
lants, and  appellee  could  not  direct  or  control  its  use,  and  appellants 
bad  the  right  to  use  it  as  they  saw  proper ;  but  they  had  no  righi  to  use 
it  in  such  a  manner  as  to  injure  appellee ;  and  if,  through  negligence^  the 
want  of  reasonable  care  or  skill  on  the  part  of  appellants,  or  their  servantSy 
appellee  has  been  injured,  they  must  respond  in  damages. 

It  is  claimed  the  court  erred  in  refusing  to  permit  one  of  appeUants 
to  testify  that  they  had  let  the  contract  to  do  the  work  to  an  independ* 
ent  contractor,  who  had  the  entire  control  of  the  work. 

The  substance  of  the  offered  proof  was  already  before  the  jury  by  the 
evidence  of  the  carpenter,  and  while  we  see  no  objection  to  the  offered 
evidence,  yet,  had  it  been  admitted,  the  result  could  not  have  been 
otherwise  than  it  was,  and  we  cannot  for  this  error  reverse. 

It  is  claimed  the  damages  are  excessive.    The  amount  of  damages 

sustained  by  appellee  to  his  goods  was  purely  a  question  of  fact  for  the 

jury.    We  have,  however,  carefully  examined  the  evidence,  and  fail  to 

find  that  the  verdict  is  larger  than  the  facts  proven  warrant. 

The  judgment  will  be  afiHrmed. 

Judgment  affirmed, 

KoTE.~S6e  Dmipe  v.  Oenin,  6  Am.  Bep.  47;  QUI  v.  IUddleton,  7  id.  548;  Marsha  2  v. 
CbAen,  9  id.  170  ;  Shipley  v.  Fifty  Associates,  8  id.  318. 

A  tenant  of  lower  rooms  can  maintain  an  action  against  Us  laadlofd  who  occupies 
upper  rooms  in  the  same  boilding  for  damages  to  his  property  throogfa  leakage  of 
injarions  substances  from  the  upper  to  the  lower  rooms  caused  by  the  negligence  of  the 
landlord  and  ¥rant  of  repair,  notwithstanding  the  absence  of  any  covenant  on  his  part 
to  keep  in  repair.  Stapenhorst  v.  American  Manuf.  Cb.,  46  How.  Ft.  510;  S.  C, 
15  Abb.  (N.  a)  36B.— Rep. 
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for  dawuufes  for  contracting  to  sell  property  without  authoritjf, 

DefendantB)  Steely  pretending  to  have  aathority  to  sell  plamtiir  b  land,  made  a  contract 
to  9dl  to  a  third  paitf .  Beld^  that  tiiey  were  liable  to  plaintiif  for  hie  costs  and  ex« 
penses  incaned  in  defending  a  snil  by  each  third  party  for  specific  performance  of  the 
contract 

A  CTION  for  damages.     The  opinion  states  the  case. 

GfwU  ^  Swift  and  ff,  S.  J^anroe^  for  appellant. 

A^fer  Sf  KaylUf  for  appellee. 

Breesb,  J.  This  was  case,  in  the  Superior  Court  of  Cook  count j, 
by  Abner  Taylor,  against  Bryan  Philpot  and  Henry  E.  Pickett,  for 
falsely  pretending  to  be  the  agents  of  plaintiff  to  sell  certain  real  estate 
belonging  to  him,  in  the  city  of  Chicago,  and,  under  that  pretense,  enter- 
ing into  a  contract  with  one  Merrill  to  sell  the  premises  to  him,  which 
contract  they  caused  to  be  recorded  in  the  proper  office  in  Cook  county, 
and  to  enforce  which,  Merrill  filed  a  bill  in  chancery  against  the  plain- 
tiff, by  means  whereof  plaintiff  was  put  to  great  charges  and  expenses 
in  defending  the  same,  and  for  attorneys'  fees  on  appeal,  and  for  printing 
abstracts  and  briefs,  to  his  damage  five  thousand  dollars. 

The  cause  was  tried  by  a  jury  on  the  general  issue,  resulting  in  a  ver- 
dict for  the  plaintiff  for  fourteen  hundred  sixty-seven  dollars  sixty-three 
cents.  A  motion  for  a  new  trial  was  denied,  and  judgment  rendered  on 
the  verdict,  to  reverse  which,  defendants  appeal,  and  raise  several  ques« 
tions,  all  of  which  we  have  considered. 

Appellants  make  the  point  that  the  action  cannot  be  maintained,  be- 
cause the  damage  complained  of  is  too  remote  from  the  alleged  cause. 
Many  authorities  are  cited  on  this  point,  which  do  not  seem  to  have  any 
direct  bearing  on  the  proposition  arising  out  of  the  facts  of  this  case.     It 
is  argued  it  did  not  follow,  by  means  of  making  the  contract  complained 
of,  that  Merrill  would  institute  suit  for  a  specific  performance.     This,  in 
the  ordinary  course  of  business,  was  reasonably  to  have  been  expected  ; 
and  defendants  are  charged  with  placing  it  in  the  power  of  Merrill  to 
.bring  such  action,  to  defend  against  which,  heavy  expenses  were  incurred. 
This  is  the  very  ^iH  of  this  action. 
The  rule,  as  found  in  the  text-books,  is,  that  whosoever  does  an  illegal 
wrongful  act  is  answerable  for  all  the  consequences  in  the  ordinary 
d  natural  course  of  events,  though  these  consequences  be  directly 
Vol.  XX.— 81 
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brought  about  by  the  mtenrening  agency  of  others,  provided  the  inter- 
vening agents  were  set  in  motion  by  the  primary  wrong-doer ;  or,  pro- 
vided their  acts,  causing  the  damage,  were  the  necessary  or  legal  and 
natural  consequences  of  the  original  wrongful  act.  Here,  Merrill  was 
the  intervening  agent,  who  was  set  in  motion  by  these  pretended  ageuta 
—  tlie  appellants,  the  original  and  primary  wrong-doers.  Had  they  not 
given  the  contract,  there  would  have  been  no  chancery  suit,  by  MerriU, 
to  compel  performance.  A  case  is  referred  to  from  30  L.  J.  Q.  6.  137, 
Dixon  V.  Faurcoy,  where  it  was  held,  if  the  natural  result  of  a  wrongful 
act,  committed  by  a  defendant,  has  been  to  plunge  the  plaintiff  into  a 
chancery  suit,  and  thereby  to  cause  him  to  incur  costs  and  expenses, 
whatever  may  be  the  event  of  the  suit,  there  is  that  conjunction  of 
wrong  and  damage  which  will  give  the  plaintiff  good  cause  of  action. 

But  we  need  not  go  beyond  our  own  court  for  authority  on  this  point 
In  McEwen  v.  Kerfooiy  37  111.  530,  which  was  assumpsit  by  Kerfoot 
against  McEwen,  to  recover  his  commissions  on  a  sale  of  land  made  by 
plaintiff  for  defendant,  and  at  his  request,  the  special  plea  sought  to  set 
off  and  liquidate  damages  arising  out  of  the  subject-matter  of  the  suit, 
growing  out  of  the  alleged  fact  of  want  of  authority  in  the  agent  to 
make  the  contract,  and  thereby  embarrass  his  principal  by  giving  the 
purchaser  a  written  contract,  to  be  reduced  to  record,  and  drawn  upon  a 
basis  which  his  principal  had  refused  to  accept.  It  was  held  that  the 
principal  had  the  right  to  set  off  any  damages  he  incurred  in  consequence 
of  the  execution  of  the  written  contract,  against  the  claim  set  up  by  the 
agent  for  his  commissions  in  making  the  sale,  after  he  was  advised  his 
principal  had  repudiated  the  sale. 

To  the  same  effect  is  Himes  v.  Ketghhiingher^  14  HI.  469.  Here,  as 
in  that  case,  the  declaration  counts  upon  a  malfeasance,  for  an  affirmative 
wrongful  act.  It  is  for  the  tortious  act  of  defendants,  and  to  recover  for 
the  trouble  and  expenses  necessarily  incurred  to  get  rid  of  the  effects  of 
this  audacious  act.  It  cannot  be  said  these  expenses  were  not  the  reason- 
able result  of  defendants*  conduct. 

[The  other  questions  were  not  important.] 
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CiTT  OF  QuiNCT,  plaintiff  in  error,  v.  Jones. 

(76  DL  231.) 

LaUral  support  of  land  ctdjoining  ttreet    Municipal  corporationt  —  UabUityfar  cfuv^ff- 

ing  grade  of  street. 

Municipal  oorporations,  while  actfng  within  the  scope  of  theii  municipal  authority  in 
Tuairiwg  ezcavationa  in  streets  for  the  purpose  of  opening  and  improving  them,  are  not 
liable  to  the  owners  of  abutting  property  for  injuries  to  buildings  erected  thereon,  re- 
snltiug  from  the  removal  of  the  lateral  support  of  the  soil. 

The  owner  of  property  adjoining  a  street  can  acquire  no  prescriptive  right  as  against  the 
municipal  corporation,  to  the  lateral  support  of  the  soil  of  the  street  {See  notej  p.  261.) 

ACTION  on  the  case  by  Laura  Jones  and  others  against  the  City  of 
Qnincy  to  recover  damages  for  carelessly  and  negligently  making  a 
deep  cut  in  a  street  adjoining  plaintiff's  land  whereby  a  house  thereon 
became  undermined  and  of  little  value  and  had  to  be  removed,  and  the 
land  caved  in,  etc.  There  was  a  count  alleging  that  said  plaintiffs  had 
occupied  said  premises  adjoining  said  street  for  more  than  twenty  years, 
and  that  the  earth  in  said  street  was  and  had  been  during  all  that  time 
the  lateral  support  of  said  house  and  premises. 

Plea  of  not  guilty.  The  trial  resulted  in  a  verdict  for  plaintiff  and 
judgment  for  $2,000  thereon.     The  city  appealed. 

Skinner  Sf  Marsh,  for  plaintiff  in  error. 

Wheat  Sf  Marcy,  and  Warren^  Wheat  Sf  BatniUan,  for  defendants  in  error. 

ScHOLFiELD,  J.  The  several  errors  assigned  upon  the  rulings  of  the 
court  below  present,  in  our  opinion,  but  two  material  questions : 

First.  Are  municipal  corporations,  while  acting  within  the  scope  of 
their  municipal  authority  in  making  excavations  in  streets  for  the  pur- 
pose of  opening  or  improving  them,  liable  to  property  owners  for  inju- 
ries to  buildings  erected  on  lots  abutting  on  the  streets,  resulting  from 
the  removal  of  the  lateral  support  of  the  soil  in  the  streets  ? 

Second.  Does  the  owner  of  a  city  lot,  abutting  on  a  public  street,  ac- 
quire a  prescriptive  right  to  have  the  buildings  and  structures  on  such 
lot  sustained  by  the  lateral  support  of  the  soil  in  the  street,  by  the  mere 
failure  of  the  city  to  remove  the  soil  within  such'  time  as  would,  in  a 
proper  case,  afford  evidence  of  a  prescriptive  right  against  an  individual  ? 

In  Nevins  v.  Peoria^  41  HI.  507,  which  was  an  action  on  the  case  for 
legligence  in  grading  a  street,  whereby  the  flow  of  water  was  diverted 
from  its  natural  channel,  and  thrown  on  the  plaintiff's  property,  this 
general  principle,  equally  applicable  to  the  present  case,  was  announced 
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The  city  is  the  owner  of  the  streets,  and  the  legislature  has  given  it 
power  to  grade"  them;  bat  it*  has  no  more  power  over  them  than  an  indi- 
vidual has  over  his  land,  and  it  cannot,  under  the  specious  plea  of  pub- 
lic convenience,  be  permitted  to  exercise  that  dominion  to  the  injury  of 
anatfaorV  property,  in  a  mode  thai  would  render  a  private  individual  re* 
sponsible  in  damages,  without  being  responsible  itself/' 

In  support  of  the  rulings  of  the  court  below,  defendants  in  error  in- 
sist that  it  is-  a  well-settled  rule  of  law,  that  the  owner  of  land  has  a  right 
to- have  the' soil  of  his  premises  sustained  by  the  lateral  support  of  the 
natural  soil  of  the  adjoining  land,  and  they  cite  Bumphries  v.  Brogden^ 
12  Q.  B«  743 ;  Thur9t<m  v.  Hancock,  12  Mass.  229 ;  Farrand  v.  Mar- 
shall,  21  Barb.  409  ;  Rolle's  Abr.  665.  An  examination  of  these  author- 
ities, however,  will  show  that  this  right  of  lateral  support  is  limited  to 
the  soil  in  it»  natural  state,  and  that  it  does  not  extend  to  the  support  of 
any  additional  weight  which  the  owner  of  the  soil  may  place  upon  it 

The  reference  found  in  RoUe  is  this  :  ^'  If  A  be  seized  in  fee  of  land 
.lext  adjoining  the  land  of  B,  and  A  erect  a  new  house  on  the  confines 
of  his  land  next  adjoining  the  land  of  B,  and  if  B  afterward  dig  his  land 
80  near  the  fonndation  of  A's  house,  but  no  part  of  the  land  of  A,  that 
thereby  the  foundation  of  the  house  and  the  house  itself  fall  into  the 
pit,  yet  no  action  lies  by  A  against  B,  because  it  was  A's  own  fault  that 
he  built  his  house  so  near  to  B's  land,  for  he,  by  lus  act,  cannot  hinder 
B  from  making  the  best  use  of  his  own  land  that  he  can.  But  sembhy 
that  a  man  who  has  land  next  adjoining  my  land,  cannot  dig  his  land  so 
neaomine,'  that  theneby  my  land  shall  go  into  his  pit ;  and,  therefore, 
if  the  action  had  been  brought  for  that,  it  would  lie." 

The«  facts'  im  Thurston  v.  Hancock  were,  briefly,  these  :  In  1802,  the 
plaintiff  purchased  a  lot  upon  Beacon  Hill,  in  the  city  of  Boston,  and  in 
1804  built  a  valuable  house  on  it  within  two  feet  of  his  line.  In  1811 
the  defendant  became  the  owner  of  the  adjoining  lot,  and  began  to  dig 
dow3i>  the  hill,  and  had  dug  within  five  or  six  feet  of  the  plaintiff's  lot, 
whent  th&  eartii  gave  way  and  exposed  the  foundations  of  plaintiff's 
house,  and  he  had  to  take  it  down.  The  court  held  that  the  plaintiff 
wa9  without  remedy  for  the  injury  to  his  house,  saying:  ^'A  man,  in 
digging'  upon  his  own  land,  is  to  have  regard  to  the  position  of  his 
neighbor's*  land,  and  the  probable  consequences  to  his  neighbor.  If  he 
digs  too  near  his  line,  and  if  he  disturbs  the  natural  state  of  the  soil,  he 
shnU  answer  in>  damages  ;  but  he  is  answerable  only  for  the  natural  and 
neeessapy  consequence  of  his  act,  and  not  for  the  value  of  a  house  p  it 
upon,  or  neflir,  the  line  by  his  neighbor.  For  in  so  placing  the  house, 
the'  neighbor  was  in  fault,  and  ought  to  have  taken  better  care  of  hii 
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iDtereet.  *  *  "*  He  built  at  his  peril,  for  it  was  not 'possible  for'fahn, 
merely  by  boilding  apon  his  own  groond,  to  deprive  the  ofeher  psityof 
such  use  of  his  as  he  should  deem  most  advantageous.  "*"*  'For  'the 
loss  of  or  injury  to  the  soil  merely,  his  action  may  be  maintained.  The 
defendants  should  have  anticipated  the  consequences  of  digging- so*  near 
the  line,  and  they  are  answerable  for  the  direct  consequential  dami^'to 
the  plaintilE,  although  not  for  the  adventitious  damages  arising 'from  pat- 
ting big  house  in  a  dangerous  position." 

Humphries  v.  Brogden  was  an  action  for  injury  to  plaintiff^s  huid  hj 
the  removal  of  the  minerals  under  the  surface,  so  that  the  land  subsided^ 
cracked,  and  was  materially  injured.  Lord  Campbell,  after  reviewing 
the  English  cases  upon  the  subject,  among  other  things,  said:  "^here 
there  are  separate  freeholds,  from  the  surface  of  the  lands  and  the 
minerals  belonging  to  different  owners,  we  are  of  the  opinion  that  ijhe 
owner  of  the  surface,  while  unincumhered  hffhuildings,  imd  tn  its  'nainraL 
state,  is  entitled  to  have  it  supported  by  the  subjacent  mineral  stiata." 

Farrand  v.  Marshall  simply  decides,  that  a  man  may  dig  on  his  owir 
land,  but  not  so  near  that  of  his  neighbor  as  to  cause  the  land  of  the*  latter 
to  fall  into  the  pit,  and  is  not  in  conflict  with  the  rule 'that' the  owner*  of 
a  building,  in  the  absence  of  a  grant  or  prescriptive  right,*  is  not  entitled 
to  have  it  sustained  by  the  lateral  support  of  his  neighbor's  soil.  -After 
a  somewhat  extended  and  careful  examination,  we  have  been  unable'  to 
find  any  serious  conflict  in  the  decisions,  either 'English  or  American,  on 
-this  particular  question,  and,  therefore,  deem  it  necessary  to/eferto  tot 
a  few  additional  cases  in  its  further  elucidation. 

In  Ponton  v.  Holland^  17  Johns.  92,  plaintiff  was  the  tiwner  of  a 
house  and  lot  in  the  dty  of  New  York,  and  the  defendant,  in  erecting  a 
house  on  an  adjacent  lot,  in  order  to  lay  the  foundation,  dug  soflie  dis* 
tance  below  the  foundation  of  the  plaintiff's  house,  in  oonsequeoeeoi 
which  one  of  the  comers  of  the  plaintiff's  house  settled,  the*  wails  iwere 
cracked,  and  the  house,  in  other  respects,  injured.  It  was  beki  that  the 
plaintiff  was  not  entitled  to  recover,  unless  on  the  groiind  of  'Oegligeuce 
in  the  defendant  in  not  taking  reasonable  -care  to  prerrent  the  injury. 

In  Lasala  v.  HMrook,  4  Paige,  169,  complainants  were  seized  of  xmp* 
cain  lots  in  ^e  city  of  New  York,  on  which  was  a  church,  erected  many 
years  before  the  filing  of  the  bill.  The  defendant  was  the  owner  of  van 
adjoining  lot,  and  commenced  the  erection  of  a  building*  whieh- was  <in<* 
tended  to  cover  the  whole  lot,  and  to  be  six  stories  high.  He  was-sisk* 
ing  the  foundations  of  the  building  sixteen  feet  below  l^e  natural  8ar« 
face  of  the  ground,  and  t&a  feet  lower  than  the  foundation  oftheeiwHxdi. 
It  was  claimed  t^t,  by  excavating  the  lot  in  this*  mancter,*  tie  tdefefMtont 
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would  greatly  endanger  the  church ;  that  one  comer  of  the  walls  thereof, 
opposite  which  the  excavation  had  been  completed,  had  settled  so  as  to 
leave  a  crack  in  the  wall,  and  it  was  prayed  that  the  defendant  be  en- 
joined from  making  the  excavation. 

Chancellor  Walworth  said :  "  I  can  readily  believe,  from  the  nature 
of  the  soil,  and  from  the  great  depth  of  the  defendant's  intended  excava- 
tion, below  the  foundation  of  the  church,  that  the  complainants'  fears 
for  the  safety  of  their  building  are  not  entirely  groundless.  *  ♦  *  It 
is  not,  however,  alleged  in  the  bill  that  the  defendant  is  proceeding  to 
improve  his  property  in  an  unreasonable  or  unusual  manner,  or  with  any 
intention  of  injuring  their  wall  or  building.  *  *  *  I  have  a  •natural 
right  to  the  use  of  my  land  in  the  situation  in  which  it  was  placed  by 
nature,  surrounded  and  protected  by  the  soil  of  the  adjacent  lots ;  and 
the  owners  of  those  lots  will  not  be  permitted  to  destroy  my  land  by  re- 
moving this  natural  support.  *  *  *  But  my  neighbor  has  the  right 
to  dig  the  pit  upon  his  own  land,  if  necessary  to  its  convenience  and 
beneficial  use,  when  it  can  be  done  without  injury  to  my  land  in  its  nat- 
ural state.  I  cannot,  therefore,  deprive  him  of  this  right  by  erecting  a 
building  on  my  lot,  the  weight  of  which  will  cause  my  land  to  fall  into 
the  pit  which  he  may  dig  in  the  proper  and  legitimate  exercise  of  his 
right  to  improve  his  own  lot."  And  it  was  held  that  the  complainants 
were  not  entitled  to  relief. 

In  O'Connor  v.  Pittsburgh,  18  Penn.  187,  a  church  had  been  built 
according^  to  the  direction  of  the  city  regulator,  and  by  a  grade  previously 
established.  Afterward,  in  pursuance  of  an  ordinance,  the  grade  of  the 
street  was  reduced  seventeen  feet,  and  the  church  had  tp  be  taken  down 
and  rebuilt  at  a  cost  of  $4,000.  It  was  held  that  the  plaintiffs  were  not 
entitled  to  damages.  The  court  say  :  "  We  had  the  case  reargued  in 
order  to  discover,  if  possible,  some  way  to  relieve  the  plaintiff  consistently 
with  law,  but  grieve  to  say  we  can  find  none.  The  law  is  settled,  not  only 
by  Pennsylvania,  but  by  every  decision  in  the  sister  States  except  one.'' 

The  exception  alluded  to  is  Ohio,  where  it  has  been  held  that  a  party 
whose  property  has  been  injured  by  a  change  in  an  established  grade  of 
a  street,  is  entitled  to  recover.  But  even  the  rule,  as  held  in  that  State, 
is  not  consistent  with  the  claim  here  made  for  defendants  in  error.  In 
the  City  of  Cincinnati  v.  Perry y  21  Ohio  St.  499,  suit  was  brought  for 
injuries  to  the  dwelling-house  of  the  plaintiff,  which  was  situated  on  a 
lot  abutting  on  an  alley,  by  reason  of  the  construction  of  a  public  sewer 
in  the  alley  by  the  defendant  The  jury  found  specially  that  the  de^ 
fendant,  in  mining  the  sewer,  excavated  to  the  depth  of  thirteen  feet 
that  the  plaintiff's  building  was  injured  by  reason  of  the  excavation  i 
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Uiat  all  reasonable  and  ordinary  care  was  taken,  in  making  the  sewer,  to 
avoid  injury  to  plaintiff's  property  ;  that  plaintiff's  foundation  was  about 
four  feet  in  the  ground,  and  was  suitable  for  sustaining  such  a  structure 
at  the  time  of  its  erection.  The  court  say  :  "  At  the  time  the  house  was 
built,  and  for  many  years  before  that  time,  Berden  Alley,  by  the  laws 
of  this  State,  was  in  the  possession,  and  under  the  control,  of  the  city, 
for  the  purpose  of  drainage ;  and  sewerage  was  a  legitimate  mode  of 
drainage,  within  the  scope  of  its  authority.  Before  the  plaintiff  below 
built  his  house,  the  city  had  not,  in  any  manner,  as  far  as  the  record 
shows,  indicated  the  nature  or  extent  of  drainage  by  sewers  or  other- 
wise, that  would  be  required  for  the  public  use.  The  plaintiff,  without 
exercising  any  judgment  or  discretion  as  to  the  reasonable  and  proper 
future  use  of  the  alley  for  sewerage  purposes,  erected  his  house  on  a 
foundation  suitable  only  for  sustaining  such  a  structure  at  the  time,  and 
nnder  the  then  existing  condition  of  the  alley.  This  was  his  own  wrong, 
and  he  has  no  right  to  complain  of  an  injury  from  the  construction  of 
the  sewer  (which  was  buOt  in  a  proper  manner),  having  neglected,  on 
his  own  part,  to  exercise  reasonable  care." 

In  Nevins  v.  Peoria,  supra,  this  court,  in  discussing  the  question  then 
before  it,  said :  "  A  man  cannot  do  any  thing  upon  his  own  soil,  under 
the  plea  of  ownership,  which  amounts  to  a  nuisance,  and  works  injury 
to  hi^  neighbor,  but  within  that  limit  he  may  do  whatever  his  whim  may 
dicfAte.  He  may  excavate  to  any  depth,  or  raise  the  surface  to  any 
height,  and  the  neighboring  owner  has  no  right  to  complain,  because 
his  enjoyment  of  his  own  lot  is  not  thereby  prejudiced.  Even  if 
a  building  erected  by  me  near  the  boundary  of  my  lot  is  injured  or 
endangered  by  an  excavation  made  by  my  neighbor  in  his  premises,  I 
cannot  complain,  because  I  have  no  right  to  the  use  of  his  soil  for  the 
support  of  my  building."  See  also,  to  the  same  effect,  Matner  v.  Lussem, 
65  HI.  484.  But  counsel  argue  that  the  rule  recognized  by  these  cases 
might  do  well  enough  in  the  rural  districts,  where  such  questions  rarely 
arise,  but  that  it  totally  fails  to  meet  the  necessities  arising  in  cities. 

For  precisely  the  same  reason  the  distinguished  jurist  who  delivered 
the  opinion  in  RadcUffe*s  Exrs,  v.  The  Mayors  etc.,  of  Brooklyn,  4  N.  Y. 
197,  claimed  that  Chancellor  Walworth  went  too  far  in  Zasala  v.  Bbl' 
Irooh  supra,  in  following  the  dictum  in  Bolle's  Abridgment,  and  hold- 
ing that  even  the  soil  in  its  natural  state  was  entitled  to  the  lateral  sup- 
port of  the  adjacent  soil,  when  this  was  essential.  He  said :  '^  If  the 
doctrine  were  carried  out  to  its  legitimate  consequences,  it  would  often 
deprive  men  of  the  whole  beneficial  use  of  their  property.  An  unim- 
proved lot  of  land  in  the  city  of  Brooklyn  would  be  worth  little  or 
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nothmg  to  the  owner,  unless  he  were  allowed  to  dig  in  it  for  the  purpose 
of  building ;  and  if  he  may  not  dig  because  it  will  remove  the  natural 
support  of  his  neighbor's  soil,  he  has  but  a  nominal  right  to  his  property, 
which  can  only  be  made  good  by  negotiation  and  compact  with  his  neigh- 
bor. A  city  could  never  be  built  under  such  a  doctrine.  I  think  the 
law  has  superseded  the  necessity  for  negotiation,  by  giving  every  man 
such  a  title  to  his  own  land  that  he  may  use  it  for  all  the  purposes  to 
which  such  lands  are  usually  applied,  without  being  answerable  for  con- 
sequences, provided  he  exercise  proper  care  and  skill  to  prevent  any  un- 
necessary injury  to  the  adjoining  land-owner.  The  saying  of  Rolle  may 
have  been  a  wise  one  in  his  day,  but  it  is  not  well  adapted  to  our  times." 
This  we  quote  simply  as  giving  the  extreme  view  of  the  other  side  of  the 
question,  and  it  would  seem  to  be  quite  as  plausible  as  that  of  defendants 
in  error.  The  more  reasonable  rule,  however,  and  the  one  best  sustained 
by  authority,  lies,  in  our  opinion,  between  these  extremes,  and  is  that 
declared  by  the  preceding  cases  to  which  we  have  referred.  I  have  the 
right  to  use  my  land  in  such  reasonable  way  as  my  judgment  shall 
dictate,  either  by  making  excavations  or  superstructures  thereon,  sub- 
ject, however,  to  the  implied  condition  that  I  shall  not  thereby  interfere 
with  my  neighbor  in  the  enjoyment  of  the  same  right  in  respect  to  his 
adjacent  land.  Each  is  entitled  to  have  his  soil,  in  its  natural  state  sus- 
tained, when  necessary,  by  the  lateral  support  of  the  adjacent  soil  of  the 
other ;  but  neither  has  the  right  to  burden  such  support  by  any  addi- 
tional weight,  because  this  would,  to  that  extent,  appropriate  the  use  of 
the  property  of  the  one,  to  the  benefit  of  the  other. 

No  danger  is  to  be  apprehended  from  malicious  or  capricious  excava- 
tions, to  be  made  as  a  mere  means  of  injury  or  annoyance  to  an  adjacent 
owner  of  the  soil,  for  this  is  inconsistent  with  a  reasonable  and  legitimate 
use  of  property,  and  such  an  excavation  would  not  be  within  the  protec- 
tion of  the  rule.  Moreover,  it  is  required  of  the  owner  of  the  soil, 
having  the  right  to  excavate  notwithstanding  there  are  buildings  upon 
the  adjacent  soil,  that  he  shall  exercise  the  right  with  reasonable  skill 
and  care,  in  view  of  the  character  of  the  buildings  and  the  nature  of  the 
soil,  so  as  to  avoid  doing  unnecessary  injury  to  the  buildings.  Foley  v. 
Wyethj  2  Allen,  131 ;  and  whether  reasonable  skill  and  care  have  been 
exercised,  in  view  of  all  the  circumstances  in  a  given  case,  is  a  questioa 
of  fact  for  the  jury. 

If  injury  is  sustained  to  a  building  in  consequence  of  the  withdrawal 
of  the  lateral  support  of  the  neighboring  soil,  when  it  has  been  withdrawn 
with  reasonable  skill  and  care  to  avoid  unnecessary  injury,  there  can  be 
no  recovery ;  but  if  injury  is  done  the  building  by  the  careless  and  neglK 
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gent  mamier  in  which  the  soil  is  withdrawn,  the  owner  is  entitled  to 
recover  to  the  extent  of  the  injury  thns  occiifiioned. 

What  has  been  said  applies  only  to  cases  where  the  owner  of  the  soil 
has  DO  other  right  to  the  lateral  support  of  the  adjacent  soil  than  results 
from  the  naked  ownership  of  the  soil,  and  does  not  apply  where  there  is 
a  valid  right  to  burden  the  adjacent  soil  with  the  claim  of  lateral  support 
resulting  from  contract  or  prescription. 

Where  a  common  owner  of  the  soil  originally  held  both  parcels,  that 
on  which  the  plaintiff's  house  was  built,  and  that  which  the  defendant 
subsequently  excavated,  it  is  held  the  defendant  is  charged  with  the  duty 
of  supporting,  not  merely  the  soil,  but  the  house  of  plaintiff's  parcel. 
Harris  v.  Rydingj  5  M.  &  W.  71  ;  McGuire  v.  Grant,  1  Datch.  356. 
Likewise,  where  the  buildings  are  ancient,  or  those  which  have  been 
erected  on  ancient  foundations,  and  which,  by  prescription,  are  entitled 
to  the  special  privilege  of  being  exempted  from  the  spirit  of  reform,  the 
owner  is  said  to  be  entitled  to  full  protection  against  the  consequence  of 
any  new  excavation.  JUde  v.  Thomhorougk,  5  Car.  &  K.  250 ;  Story 
V.  Odiuy  12  Mass.  157  ;  Lasala  v.  ffolbrookj  supra.  No  claim  is  made 
that  the  present  case  falls  within  the  first  exception,  but  it  is  argued  that 
it  is  within  the  last,  and  this  brings  us  to  the  second  question  in  the  order 
of  the  argument. 

Blackstone  says,  in  Sharswood's  Ed.,  vol.  2,  p.  263  :  *'  A  prescription 
cannot  be  for  a  thing  which  cannot  be  raised  by  grant,  for  the  law 
allows  prescriptions  only  in  supply  of  the  loss  of  a  grant,  and,  therefore, 
every  prescription  presupposes  a  grant  to  have  existed." 

The  platting  of  the  streets  was  a  solemn  dedication  of  the  ground  thus 
embraced  to  the  corporation,  for  the  uses  and  purposes  of  the  public. 
Canal  Trustees  v.  JHaveny  11  111.  555 ;  Hunter  v.  Middleton^  13  id.  54. 
**  They  were  dedicated  to  the  public  for  particular  purposes,  and  only  for 
such  purposes  can  they  be  rightfully  used.  For  those  purposes  the  city 
may  improve  and  control  them,  and  adopt  all  needful  rules  and  regula- 
tions for  their  management  and  use,  but  she  cannot  alien  or  otherwise 
dispose  of  them."     Oity  ofAUon  v.  IVanspartation  Company ^  12  111.  60. 

It  is  the  unquestioned  duty  of  the  city,  in  controlling  and  improving  the 
streets,  to  prepare  them  for  public  use,  as  streets,  at  such  time  and 
in  such  manner  as  the  public  necessities  may  require.  Holding  them  in 
trust  for  the  public  and  having  no  authority  to  convey  or  divert  them  for 
other  uses,  it  would  seem  inevitably  to  follow  that  they  can  have  no 
power  to  grant  to  individuals  rights  or  easements  in  the  street  whiofa 
might  in  any  way  interfere  with  the  duty  of  preparing  them  for  the 
public  use,  to  meet  the  public  necessities ;  for  it  is  obvious  that  if  audi 
Vol.  XX.— 32 
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rights  may  be  granted,  then  the  practical  use  of  the  streets  maj  become 
so  burdened  with  private  rights  as  to  place  it  beyond  the  pecuniary  ability 
of  the  city  to  discharge  its  duty  to  the  public,  with  reference  to  them. 
It  is  not  consistent  to  say  that  the  city  owes  a  duty  to  the  public,  and  yet 
that  it  may  voluntarily  place  it  beyond  its  power  to  discharge  that  duty. 

In  Goszler  v.  Corporation  of  Georgetoum,  6  Wheat  593,  claim  was 
made  for  injury  to  plaintiff's  property  by  reason  of  a  change  of  the  grade 
in  the  street,  and  it  was  insisted  that  a  promise  had  been  held  forth  by 
the  corporation  to  all  who  should  build  on  the  graduated  streets,  that 
the  graduation  should  be  unalterable.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  said :  ''  But  it  cannot  be  disguised 
that  a  promise  is  held  forth  to  all  who  should  build  on  the  graduated 
streets,  that  the  graduation  should  be  unalterable.  The  court,  however, 
feels  great  difficulty  in  saying  that  this  ordinance  can  operate  as  a  per- 
petual restraint  on  the  corporation.  When  a  government  enters  into 
a  contract,  there  is  no  doubt  of  its  power  to  bind  itself  to  any  extent  not 
prohibited  by  its  Constitution.  A  corporation  can  make  such  contracts 
only  as  are  allowed  by  the  acts  of  incorporation.  The  power  of  this 
body  to  make  a  contract  which  should  so  operate  as  to  bind  its  legisla- 
tive capacities  forever  thereafter,  and  disable  it  from  enacting  a  by-law 
which  the  legislature  enables  it  to  enact,  may  well  be  questioned.  We 
rather  think  that  the  corporation  cannot  abridge  its  own  legislative  power." 

In  Smith  v.  Corporation  of  Washington,  20  How.  135,  the  same  ques- 
tion was  again  before  the  Supreme  Court  of  the  United  States,  and  the 
oourt,  per  Mr.  Justice  Gbieb,  said :  ^*  Streets  cannot  be  opened  and  kept 
in  repair,  or  made  safe  or  convenient  for  public  use,  without  being  made 
level,  or  as  nearly  so  as  the  nature  of  the  ground  will  permit.  Hills  must 
be  cut  down  and  hollows  filled  up,  or,  in  other  words,  the  road  must  be 
*  graded,^  or  '  reduced  to  a  certain  degree  of  ascent  or  descent,  which  is  the 
proper  definition  of  the  verb,'  ^  to  grade.'  If  the  duty  imposed  on  the 
corporation  requires  this  to  be  done,  the  power  must  be  co-extensive 
with  the  duty.  If  charged  with  neglect  of  their  duty,  as  public  officers, 
bound  to  keep  the  streets  in  repair,  it  would  not  be  a  sufficient  excuse  to 
allege  that  the  fences  and  obstructions  are  removed,  and,  therefore,  the 
street  is  opened,  or  that  it  has  been  kept  in  as  good  '  repair '  as  it  was 
found.  A  Court  of  Quarter  Sessions  would  probably  not  receive  a  defense 
founded  on  such  astute  philological  criticism  of  the  terms  of  the  statute  ; 
nor  could  the  allegation  be  admitted  that  having  once  fixed  the  grade 
which  is  now  found  improper  and  insufficient,  the  corporation  has  ex- 
luusted  its  power,  and  has  no  authority  to  change  the  level  or  grade,  in 
order  to  keep  the  street  in  repair.  As  the  duty  is  a  continuing  one,  &• 
18  the  power  necessary  to  perform  it." 
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Sajs  Dillon  (Man.  Corp.,  §  541)  :  "  The  fundamental  idea  of  a  street 
is  not  only  that  it  is  public,  but  public  for  all  purposes  of  free  and  unob- 
structed passage,  which  is  its  chief  and  primary  but  by  no  means  sole  use." 

Other  authorities  bearing  upon  the  question  might  be  referred  to,  but 
wt  deem  it  unnecessary.  If  the  simple  proposition  were  submitted,  has 
^  municipal  corporation  power  to  grant  to  the  abutting  property-holders 
on  an  unimproved  street  the  lateral  support  of  the  soil  in  the  street,  to 
the  most  ordinary  apprehension  it  would  but  present,  in  another  form,  the 
question,  may  a  municipal  corporation,  by  contract  with  private  parties, 
bind  itself,  through  all  time,  not  to  improve  a  public  street  ?  Ic  is  not 
claimed  that,  by  the  charter  of  Quincy,  such  unusual  and  extraordinary 
powers  are  conferred ;  and,  under  the  ordinary  powers  to  lay  out,  open 
and  repair  streets,  the  idea  is,  in  our  opinion,  preposterous. 

We  must,  then,  hold  that  defendants  in  error  can  claim  no  right  to  the 
lateral  support  of  the  soil  in  the  street,  by  prescription,  because  it  is  im- 
possible that  they  could  have  obtained  such  right  by  grant. 

Moreover,  it  seems  well  settled  that  an  adverse  right  to  an  easement 
cannot  grow  out  of  a  mere  permissive  enjoyment  for  any  length  of 
time ;  and  that  is  all  that  defendants  in  error  claim  to  have  had.  First 
Parish  in  Glaticester  v.  Beach,  2  Pick.  60,  note ;  Medford  v.  Praity  4 
id.  222,  228 ;  Parker  v.  Framingham,  8  Mete  260 ;  Thomas  v.  Marsk 
Jmd,  13  Pick.  240. 

Inasmuch  as  the  rulings  of  the  court  below  were  not  in  hahnony  with 

the  views  we  have  expressed,  the  judgment  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed, 

KoTB.— See  MiUihM  t.  Maifw^  16  Am.  Bep.  669,  wherein  it  was  held  that  the  ownei 
of  a  building  erected  on  the  line  of  his  lot  cannol^  by  lapse  of  time,  aoqoiie  a  presoip* 
ttre  dght  to  the  lateial  sappoit  of  the  adjacent  soil— Bbp. 


Whitb,  appellant,  v.  Skith. 

(77  m.  851.) 

Promissory  note — negotiabilitjf* 

A  promiseoiy  note  to  a  corpomtion  or  oider  was  expressed  to  be  paid  **  m  such  Install 
mentB  and  at  sadi  times  as  the  directors  of  said  company  may  from  time  to  tiimi 
or  require."    Eddy  negotiable. 


A  CTION  on  a  promissory  note.    The  opinion  states  the  case 
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A^  R.  Seed,  P.  A,  ScamUon^  and  A.  J,  OaHagher^  for  plaintiff  in  error 
(7.  TT.  FcdrbankSy  G.  Wi  Gere^  and  J,  O.  Black,  for  defendant  in  error* 

Sheldon,  J.  This  was  an  action,  brought  by  plaintiff  below,  as 
assignee,  upon  the  following  instrament  in  writing : 

"  $50.00  MoNTiCELLO,  III.,  April  17,  1866. 

For  valae  rec^ved,  I  promise  to  pay  to  the  Monticello  Railroad  Com- 
pany, or  order,  the  sum  of  $50,  to  be  paid  in  such  installments  and  at  such 
times  as  the  directors  of  sidd  company  may,  from  time  to  time,  assess  or 
require.  J.  W.  White.' 


» 


The  declaration  averred  that  the  directors,  on  the  1st  of  June,  1866, 
made  an  assessment  of  &ve  per  cent,  which  was  paid ;  on  the  7th  of 
May,  1867,  another  assessment  of  ten  per  cent,  which  was  paid  ;  on  the 
7th  of  January,  1868,  another  assessment  of  thirty-five  per  cent,  of 
which  there  was  notice  to  defendant,  demand  and  refusal  of  payment ; 
and  that,  on  January  6,  1869,  another  assessment  of  fifty  per  cent  was 
made,  and  like  notice,  demand  and  refusal  of  payment,  the  several 
assessments  amounting  to  the  whole  sum  of  money  in  the  instrument 
mentioned,  and  that  afterward  the  instrument  was  indorsed  and  assigned 
to  the  plaintiff. 

The  court  below  overruled  a  demurrer  to  the  declaration  and  rendered 
judgment  for  the  plaintiff. 

The  error  assigned  is  the  overruling  of  the  demurrer,  and  the  question 
made  is,  whether  the  instrument  in  suit  is  a  negotiable  promissory  note. 

Plaintiff  in  error  asserts  it  not  to  be,  because,  by  its  terms,  it  is  uncer- 
tain whether  the  money  will  ever  become  payable  or  not ;  that  the  pay« 
ment  depended  on  an  act  to  be  performed  by  the  directors,  which  act 
might  never  be  performed  by  them,  or  that  the  railroad  company,  from 
some  cause,  might  cease  to  exist  before  any  assessment  had  been  made 
by  the  directors. 

The  principle  is  undoubted,  that,  to  constitute  a  valid  promissory  note, 
it  must  be  for  the  payment  of  money  which  will  certainly  become  due 
and  payable  one  time  or  other,  though  it  may  be  uncertain  when  that 
time  will  come.  And  where  the  payment  depends  upon  a  contingency, 
it  will  make  no  difference  that  the  contingency  doy,  in  fact,  happen 
afterward,  on  which  the  payment  is  to  become  absolute,  for  its  character 
as  a  promissor;-  note  cannot  depend  upon  future  events,  but  solely  upon 
its  character  when  created. 

The  instrument  in  question  does,  seemingly,  depend  for  its  payment 
mpon  a  contingency.     But  there  is  a  class  of  cases,  says  Judge  Stobt, 
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^  whichy  at  first  view,  seem  to  import  that  payment  is  to  be  made  only 
upon  the  oocurrence  of  events  which  may  newF  happen,  and  yet  which 
are  aniformly  held  to  be  absolutely  payable  at  aU  events.  Thus,  if  a 
note  be  made  payable  at  sight,  or  at  ten  days  after  sight,  or  in  ten  days 
after  notice,  or  on  request  or  on  demand,  in  all  these  and  the  like  cases 
the  note  will  be  held  valid  as  a  prombsory  note  and  payable  at  all 
events,  although,  in  point  of  fact,  the  payee  may  die  without  ever  having 
presented  the  note  for  sight,  or  without  having  given  any  notice  to  or 
made  any  request  or  demand  upon  the  maker  for  payment.  But  the 
law,  in  all  cases  of  this  sort,  deems  the  note  to  admit  a  present  debt  to 
be  due  to  the  payee,  and  payable  absolutely  and  at  all  events,  whenever 
or  by  whomsoever  the  note  is  presented  for  payment  according  to  its 
purport."     Story  on  Prom.  Notes,  §  29. 

We  are  inclined  to  hold  that  this  instrument  may  be  regarded  as  one 
falling  under  this  class.  The  money  here  is  payable  to  the  company  in 
such  installments  and  at  such  times  as  its  directors  may  from  time  to  time 
require.  The  directors  are  the  managing  officers  of  the  corporation,  so 
that  the  money  is  really  payable  in  such  installments  and  at  such  times 
as  the  payee  may  require.  It  was,  in  effect,  payable  on  demand,  or  in 
installments  on  demand.  In  the  case  of  a  note  payable  ''on  having 
twelve  months'  notice,"  it  might  be  said  that  it  was  not  certain  that  no- 
tioe  would  ever  be  given.  In  reference  to  a  note  so  payable  "  on  having 
twelve  months'  notice,"  Abbott,  C.  J.,  in  Clayton  v.  Gosltng,  5  Barn.  S§ 
GiBsw.  360,  said:  ''Nor  is  the  time  of  payment  contingent,  in  the  strict 
sense  of  the  expression,  for  that  means  a  time  which  may  or  may  not 
arrive.  This  note  was  made  payable  at  a  time  which  we  must  suppose 
would  arrive."  The  same,  we  think,  with  equal  truth,  may  be  said  in 
respect  to  the  present  note. 

We  cannot  well  distinguish,  in  principle,  this  case  from  the  one  of 
Goshen  2\ampike  Cb.  v.  ILirttiij  9  Johns.  217.  The  promise  there  was, 
to  pay  the  company  $125  for  five  shares  of  the  capital  stock  of  the  cor- 
poration, in  such  manner  and  proportion  and  at  such  time  and  place  as 
the  president,  directors  and  company  should  from  time  to  time  require. 
It  was  held  that  the  note  was  a  good  promissory  note  within  the  statute, 
the  statute  there,  relative  to  promissory  notes,  being  the  same  in  sub- 
stance as  that  of  3  and  4  Anne  ;  that  the  note  was  payable  absolutely, 
and  not  depending  on  any  contingency ;  that  it  was,  in  effect,  payable  on 
demand.    See,  also,  DtUchess  Cotton  Manufactory  v.  Davis,  14  Johns.  236 

We  are  disposed  to  hold  that  there  was  no  error  in  overruling  the  de 
mnrrer,  and  the  judgment  will  be  affirmed. 

Judgment  affirmetL 
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PsoPLS  «sr  reL  Bbackbtt  y.  McGtOWAn. 

(77  m.  ail) 

NaturalisuaUm  —  evidence  to  impeach  record  qf^JtaisdicUim. 

Puol  eyidence  is  not  admiaaible  to  impeach  the  record  of  aataialization  bj  ahowlAg 

thnt  the  preliminary  steps  were  not  taken 
A  court  of  record  having  common-law  jurisdiction  of  a  certain  dass  of  cases  and  a  seal 

and  a  clerk,  has  "  common-law  jurisdiction,"  and  can  admit  aliens  to  citizenship 

iinder  the  act  of  Congress. 

INFORMATION  in  the  nature  of  qtto  warranto.    The  opinion  states 
the  facts. 

(X  W.  if  E,  Z.  Thomasy  for  appellants. 

G,  Sf  G.  A.  Koemer,  for  appellee. 

Scott,  C.  J.  The  information  alleges  Daniel  McQowan,  at  an 
election  held  on  the  8th  day  of  October,  1874,  was  regularly  elected 
judge  of  the  City  Court  of  £ast  St  Louis ;  was  duly  qualified  as  judge, 
and  entered  upon  the  discharge  of  the  duties  of  the  office;  but  charges 
be  could  not  lawfully  hold  the  office  of  judge  of  that  court,  because  he 
was  alien  born. 

The  plea  filed  admits  defendant  was  born  an  alien  to  the  United 
States,  but  avers  he  was  duly  naturalized  on  the  15th  day  of  May,  1867| 
in  the  Criminal  Court  of  the  county  of  St.  Louis,  at  a  regular  term,  that 
court  having  jurisdiction  to  admit  aliens  to  citizenship. 

Two  replications  were  filed — first,  the  Criminal  Court  of  the  county 
of  St.  Louis  had  not  jurisdiction  to  naturalize  defendant,  and  second,  nut 
tiel  record,  upon  which  issue  was  joined. 

An  exemplification  of  the  record  was  offered  in  evidence,  which  shows 
Daniel  McGrowan,  a  native  of  Ireland,  applied  to  become  a  citizen  of  the 
United  States,  at  the  May  term,  1867,  of  the  Criminal  Court  of  the 
county  of  St.  Louis,  and  it  appearing  he  had  resided  in  the  United 
States,  and  in  the  State  of  Missouri,  for  the  requisite  length  of  time,  and 
had  complied  with  the  law  in  all  preliminary  matters,  he  was  admitted 
to  citizenship,  on  taking  the  usual  oath  of  allegiance  to  this  government 

On  the  trial,  the  people  offered  to  prove  defendant,  prior  to  May 
15,  1867,  had  made  no  declaration  of  his  intention  to  become  a 
citizen ;  that  he  immigrated  to  the  United  States  after  he  was  twenty* 
one  years  of  age ;  that  he  had  never  served  in  the  army  or  navy  of  the 
United  States,  and  that  he  had  not  resided  in  the  State  of  Missouri  one 
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year  preyioos  to  his  application  to  become  a  citizen,  which  evidence  wa* 
excladed  bj  the  court. 

In  the  exclusion  of  this  testimony,  the  court  ruled  correctly.  The 
record  of  naturalization  of  an  alien,  like  any  other  record  of  a  court, 
imports  verity.  It  cannot  be  impeached  for  fraud  unless  that  defense 
has  been  specially  pleaded,  setting  forth  in  what  the  fraud  consists.  No 
replication  had  been  filed  alleging  fraud,  nor  that  the  court  had  not 
jurisdiction  of  the  person  of  the  defendant.  The  replication  as  to 
jurisdiction  is,  that  the  court  did  not  have  jurisdiction  of  the  subject- 
matter,  but  does  not  put  in  issue  the  jurisdiction  of  the  court  as  to  the 
person  of  defendant ;  hence,  the  evidence  was  properly  rejected.  But 
hud  the  issue  been  made  by  the  pleadings,  we  are  still  of  opinion  the 
evidence  was  inadmissible.  It  seems  clear,  both  on  principle  and  au- 
thority, a  record  of  naturalization,  made  by  a  court  of  competent  juris- 
diction, cannot  be  impeached,  in  a  collateral  proceeding,  by  showing 
that  the  preliminary  steps  required  by  law  have  not,  in  fact,  been  taken. 
It  is  upon  the  principle  such  a  record,  like  any  other  judgment  of  a 
court,  affords  complete  evidence  of  its  own  validity.  In  proceedings  of 
naturalization,  matters  are  submitted  to  the  decision  of  the  court,  and 
the  presumption  will  be  indulged  the  court  heard  evidence,  was  satisfied 
the  applicant  had  complied  with  the  law,  and  its  findings  must  be  held 
conclusive  as  to  all  facts  recited  in  the  record,  Spratt  v.  SpraU,  4 
Peters,  393 ;  ITie  People  v.  Pease,  80  Barb.  688 ;  Campbell  v.  Gordon 
and  Wife,  6  Cranch,  176  ;  McOartky  v.  Mar$h,  1  Seld.  263. 

But  th^  principal  question  in  the  case  is,  whether  the  Criminal  Court 
of  the  coimty  of  St  Louis  had  jurisdiction  to  admit  aliens  to  citizenship. 
Under  the  act  of  Congress,  any  State  court,  being  a  court  of  record, 
having  common-law  jurisdiction,  a  seal  and  a  clerk  or  prothonotary,  has 
jurisdiction  in  matters  of  naturalization  of  aliens.  Our  inquiry,  then,  is, 
whether  the  Criminal  Court  of  the  county  of  St.  Louis  comes  within  the 
definition  of  State  courts  mentioned  in  the  act  of  Congress  on  that  subject. 

The  Criminal  Court  of  the  county  of  St.  Louis  was  established  by  an 
act  of  the  Greneral  Assembly  of  the  State  of  Missouri,  passed  in  1855, 
and  was  given  all  the  original  and  appellate  jurisdiction  which  had  been 
vested  in  the  several  Circuit  Courts  of  the  State.  It  is  a  court  of  record, 
having  a  seal  and  a  clerk,  and  was  given  all  the  powers,  was  to  perform 
all  the  duties,  and  be  subject  to  the  restrictions  of  courts  of  record  aa 
such,  according  to  the  provisions  of  the  laws  of  the  State.  The  judge 
of  the  court  was  made  a  conservator  of  the  peace,  with  powers  to  issue 
writs  of  habeas  corpus  and  determine  the  same,  to  administer  oaths,  take 
and  certify  recognizances,  and  exercise  all  the  powers  of  an  examining 
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magistrate.  Gottschalk's  Laws,  p.  89.  Subsequently,  by  an  act  of  the 
legislature,  the  Court  of  Criminal  Correction  in  St  Louis  county  was 
established,  and  was  given  exdusive  original  jurisdiction  of  all  misde- 
meanors under  the  laws  of  the  State  of  Missouri,  committed  in  the 
county  of  St.  Louis,  the  punishment  of  which  is  by  fine  or  imprisonment 
in  the  county  jail,  or  both,  except  m  cases  of  assault  and  battery  and 
affrays,  but  did  not  otherwise  affect  the  jurisdiction  of  the  Criminal 
Court.     Gottschalk's  Laws,  p.  100. 

It  will  be  observed  the  Criminal  Court  of  the  county  of  St.  Louis 
ajQswers,  in  every  particular,  the  description  of  State  courts  designated 
in  the  act  of  Congress,  which  are  given  power  to  naturalize  aliens,  if  it 
has  ^^  common-law  jurisdiction."  We  have  no  courts  in  this  country 
that  derive  their  existence  from  the  common  law.  Our  State  courts 
are  all  created  by  the  organic  law,  or  by  legislative  enactment  Their 
jurisdiction  is  not  uniform.  Some  of  our  courts  have  only  a  statutory 
or  special  jurisdiction,  limited  as  to  subjects  and  amounts  in  contro- 
versy; others  have  original  common-law  jurisdiction,  unrestricted  as 
to  class  of  cases  and  as  to  amounts  in  controversy.  But  our  State 
courts,  having  what  is  called  common-law  jurisdiction,  have  not  that 
jurisdiction  to  the  same  extent  By  no  means.  We  have  courts  with 
common-law  jurisdiction  in  civil  cases  only,  and  others  exclusively  in 
criminal  causes.  It  was  so  with  the  English  courts,  that  had  their  origin 
iu,  and  existed  under,  the  conunon  law,  and  derived  their  jurisdiction 
from  that  source.  Some  of  them  had  jurisdiction  only  in  certain  classes 
o£  actions,  and  others  in  'different  and  distinct  actions. 

Our  statutory  courts,  although  they  may  not  have  jurisdiction  in  all 
cases  at  law,  both  criminal  and  civil,  are  none  the  less,  for  that  reason, 
courts  with  common-law  jurisdiction.  Their  character,  in  this  regard, 
is  not  determined  altogether  by  the  extent  of  their  jurisdiction  as  co 
subjects  over  which  they  may  adjudicate.  We  apprehend  the  State 
courts  mentioned  in  the  act  of  Congress  as  having  common-law  juris- 
diction, are  such  as  exercise  their  powers  according  to  the  course  of  the 
common  law.  It  was  not  meant  they  should  have  all  common-law  juris- 
diction over  every  class  of  subjects,  including  all  civil  and  criminal 
matters.  If  this  were  so,  it  is  apprehended  but  few  courts  could  be 
found  in  any  of  the  States  that  would  possess  the  requisite  '^  oonmion- 
law  jurisdiction."  As  a  matter  of  fact,  some  subjects  are  excluded  from 
the  original  jurisdictions  of  Circuit  Courts  in  this  State  and  in  the  State 
oi  Missouri ;  and  perhaps  no  court  in  either  State  could  be  found  with 
such  extended  and  unlimited  jurisdiction  as  to  include  within  that  juris 
ilwfcion  all  subjects  determinable  in  the  various  courts,  either  under  the 
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statute  or  under  the  common  law.  It  may  be  accurately  said,  a  court 
haying  jurisdiction  only  in  civil  cases  is,  nevertheless,  a  court  of  general 
jurisdiction,  although  limited  to  a  certain  cL'iss  of  cases.  The  same  is 
true  of  courts  with  exclusive  jurisdiction  in  criminal  causes,  with  no  civil 
jurisdiction.  Such  courts  may  and  do  exercise  their  respective  powert 
according  to  the  course  of  the  common  law,  and  their  jurisdiction  may, 
with  as  much  propriety  as  with  many  of  the  common-law  courts  of 
England,  be  said  to  be  general. 

Reference  to  the  act  of  the  legislature  in  evidence,  creatmg  the  Crim 
lual  Court  of  St.  Louis  county,  shows  the  Circuit  Court  of  St.  Louis 
county  was  thereafter  prohibited  from  exercising  original  jurisdiction  in 
any  criminal  case,  or  appellate  jurisdiction  of  any  case  tried  or  deter- 
mined before  a  justice  of  the  peace  or  other  magistrate.  By  positive 
statute  some  matters  are  excluded  from  the  jurisdiction  of  Circuit  Courts 
in  this  State ;  but  can  it,  with  any  propriety,  be  said  these  courts  are 
iiot,  for  that  reason,  courts  of  general  jurisdiction  ?  The  proposition,  it 
seems  to  us,  would  be  absurd.  The  Circuit  Court  and  the  Criminal 
Court  of  St.  Louis  county  were  created  by  positive  law,  and  both  courts 
may  have  had  jurisdiction  given  by  statute,  but  that  does  not  militate 
against  the  proposition  they  have  general,  common-law  jurisdiction  over 
all  matters  submitted  to  them,  and  exercise  not  only  statutory  powers, 
but  powers  derived  from  the  common  law. 

It  was  pertinently  said.  In  the  matter  of  Martin  Conner^  39  Cal.  :  8  ; 
S.  C,  2  Am.  Rep.  427^  "  the  act  of  Congress  does  not  require  that  the 
court  shall  have  all  the  common-law  jurisdiction  which  pertains  to  all 
classes  of  actions.     It  is  enough  that  it  has  common-law  jurisdiction.'' 

In  Morgan  v.  Dudley,  18  B.  Monr.  693,  the  court,  in  an  elaborate 
opinion,  said,  "  the  act  of  Congress,  in  designating  the  State  courts  that 
have  authority  to  admit  aliens  to  become  citizens  of  the  United  States, 
does  not  describe  them  as  courts  of  general,  common-law  jurisdiction, 
but  as  courts  having  common-law  jurisdiction,  and  consequently  embrac- 
ing all  that  have  either  limited,  or  general,  common-law  jurisdiction." 

\n  Ex  parte  GladhiU,  8  Mete.  168,  it  was  held.  Chief  Justice  Shaw 
delivering  the  opinion  of  the  court,  that  the  Police  Court  of  Lowell, 
being  a  court  of  record,  having  a  seal  and  clerk,  and  being  vested  with  all 
the  civil  and  criminal  jurisdiction  of  justices  of  the  peace,  was  a  court 
of  conunon-law  jurisdiction,  within  the  meaning  of  the  act  of  CongresS]^ 
with  power  to  admit  aliens  to  become  citizens  of  the  United  States-* 

In  Tlie  People  v.  Pease,  30  Barb.  588,  one  question  was,  whether  the 
county  courts  in  New  York  had  jurisdiction,  under  the  act  of  Congress, 
in  matters  of  naturalization.     The  court  said  :  ''  The  County  Court  has 
Vol.  XX.— 33 
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commoii-law  jurisdiction  in  the  revision  of  all  judgments  given  Id 
justices'  courts.  The  Court  of  Appeals  is  a  court  of  general,  common- 
law  jurisdiction,  and  yet  it  has  no  original  jurisdiction.  The  Couoty 
Court,  as  an  appellate  court,  is  in  like  manner  a  court  *  having  common- 
law  jurisdiction.'  "  Allusion  is  made,  in  the  opinion  of  the  court,  to  a 
decision  made  by  Mr.  Justice  McLean,  of  the  Supreme  Court  of  the 
United  States,  holding  that  the  probate  courts  of  the  several  counties  in 
Ohio  had  jurisdiction  in  naturalization  proceedings,  which  is  said  to  have 
been  published  in  the  "  Law  Gazette,"  but  we  have  not  been  able  to 
find  the  case  reported  anywhere. 

In  Ex  parte  Burkhardt,  16  Tex.  470,  it  was  declared,  the  county 
courts  of  that  State,  though  of  limited  jurisdiction,  yet  had  common-law 
jurisdiction,  within  the  meaning  of  the  act  of  Congress. 

In  Mills  v.  McOabe,  44  111.  194,  it  was  held,  the  "  Marine  Court  of  the 
city  of  New  York  "  was  not  a  court  of  record,  within  the  meaning  of 
the  act  of  Congress  conferring  jurisdiction  upon  State  courts  to  admit 
aliens  to  citizenship.  That  court  was  created  by  statute,  its  jurisdiction 
defined,  and,  as  we  understand,  was  a  court  of  record  for  some  purposes, 
but  not  for  all.  The  proceedings  on  trial  were  informal,  the  pleadings 
oral,  and,  in  technical  strictness,  there  was  no  judgment  roll.  De  La 
Figaniere  v.  Jackson,  4  E.  D.  Smith,  477. 

It  was  in  view  of  the  fact  the  courts  of  New  York  had  thus  character- 
ized the  "Marine  Court,"  declaring  its  proceedings  in  part  oral,  that 
this  court,  in  its  opinion,  said :  "  Having  been  decided  by  competent 
authority  to  be  a  court  of  record  only  to  the  extent  that  it  was  declared 
by  statute,  and  not  to  possess  other  powers  incident  to  such  a  court,  we 
are  not  authorized  to  hold  it  a  court  of  record,"  and  it  was  then  added, 
^  a  fair  and  reasonable  construction  of  the  act  of  Congress  requires  us  to 
hold  that  only  a  court  of  record  for  general,  and  not  special,  purposes, 
was  intended  to  be  embraced." 

The  case  of  Knox  County  v.  Davis,  63  111.  405,  declares,  the  court  in- 
tended to  be  embraced  in  the  act  of  Conorress  was  one  that  exercised  a 
general,  although  it  might  be  a  common-law,  jurisdiction,  limited  as  to 
the  sum  or  amount  in  controversy,  and  it  may  be  where  some  kinds  of 
actions  are  excluded.  The  conclusion  was,  the  county  courts  in  tJiis 
State,  as  organized  under  the  Constitution  of  1848,  did  not  ha^e  jurisdic- 
tion to  admit  aliens  to  citizenship,  and  the  reason  assigned  is,  thac  court 
had  \io  general,  common-law  jurisdiction  in  any  matters.  It  is  conceded 
those  courts  exercised  a  general  and  unlimited  jurisdiction  in  the  /  ettle* 
Dient  of  estates,  and  in  all  matters  pertaining  thereto,  but  that  JuriB* 
dictio'j.  it  is  said  wa?  strictly  statutory.     The  comm'rlaw  juris<''ction» 
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in  actions  of  debt  and  assumpsit,  was  limited  to  certain  persons  in  their 
official  capacity,  and  limited  also  as  to  the  sum  or  amount  incontroveisy, 
and  lience  tlie  conclusion  was  reached  it  had  no  common-law  jurisdiction 
within  the  meaning  of  the  act  of  Congress. 

But  we  are  satisfied,  on  more  mature  reflection  and  a  fuller  examina^ 
tiou  of  the  reported  cases,  that  this  case,  in  so  far  as  it  held  the  county 
courts  of  this  State,  as  organized  under  the  Constitution  of  1848,  had  n» 
jurl.- diction  to  grant  naturalization,  is  in  conflict  with  those  authorities, 
and  that  it  should  be  overruled,  and  so  modified  as  to  conform  to  the 
construction  generally  given  to  the  act  of  Congress  upon  the  subject  of 
naturalization,  which,  under  the  Constitution,  should  be  uniform.  The 
const  ruction  of  the  act  should  be,  as  far  as  practicable,  uniform  by  the- 
decisions  in  the  several  States,  that  naturalization  of  aliens,  valid  by  the- 
decbions  of  the  courts  of  one  State,  may  not  be  declared  invalid  by  the; 
courts  of  another  State. 

It  seems  clear,  upon  authority,  as  well  as  upon  construction  of  the 
Federal  statute,  the  courts  designated  in  the  act  of  Congress  which  have 
jurisdiction  conferred  upon  them  to  hear  and  determine  applications  for 
naturalization,  need  not  possess  general  common-law  jurisdiction  over 
all  classes  of  actions,  but  must  be  courts  of  record  for  all  purposes,  pos* 
Bessing  powers  incident  to  such  courts,  with  common-law  jurisdiction 
over  all  subjects  upon  which  they  have  authority  to  adjudicate,  and  must 
exercise  these  powers  according  to  the  course  of  the  common  law. 

Our  conclusion  is,  the  Criminal  Court  of  the  county  of  St.  Louis  is 
8uch  a  court,  and  it  being  shown  to  have  **  common-law  jurisdiction,*' 
within  the  meaning  of  the  act  of  Congress  in  relation  to  naturalization,  it 
w&s,  therefore,  competent  to  admit  defendant  to  all  rights  of  citizenshipb 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese  :  I  do  not  concur  in  this  opinion. 


The  Ohio  and  Mississippi  Railway  Company  v.  Lackbt. 

(78  m.  55.) 
CmstUutioual  law-^makwg  railroad  companies  liable  Jor  expense  of  coroner's  inquest, 

A  statute  nuide  railroad  companies  liable  **  for  all  exi)eQses  of  the  coroner  and  h\B 
inqaent,  and  the  burial  of  all  persons  who  may  die  on  the  cara,  or  who  may  be  killed 
by  collision  or  other  accident  occurring  to  such  c;ira,  or  otherwise."  ILhl.  nncon^tilii- 
tional  so  far  as  it  attempts  to  make  railroad  coinpanien  liable  In  cases  whr  re  they  bavfl 
violated  no  luw  or  bceu  guilty  of  no  ni-i^ligonce. 
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The  Ohio  and  Mississippi  Riilway  Company  v.  Lackey. 
A  CTION  for  money.     The  opinion  states  the  case. 
H.  P,  Buxton,  for  appellant. 

Breese,  J.  This  is  an  appeal  from  the  judgment  of  the  Marion  Circuit 
Court,  rendered  at  the  October  term,  1870,  upon  the  following  agreed 
state  of  facts : 

"  It  was  agreed  in  this  case  that,  during  the  year  1869,  three  persons 
were  run  over  and  killed  by  trains  on  the  railroad  of  appellant,  in  Marion 
county,  and  the  appellee,  being  coroner  of  said  county  at  the  time,  held 
an  inquest  in  each  case,  the  expenses  of  which,  together  with  the  costs  of 
burial,  amount,  in  the  aggregate,  to  $91.15 ;  that  if  appellant  was,  in  law, 
liable  to  appellee,  upon  the  facts  stated,  for  the  above  amount,  then  judg- 
ment should  be  rendered  in  favor  of  appellee  therefor,  and  if  not  so  liable, 
then  judgment  should  be  for  appellant,  with  the  right  to  either  party  to 
appeal." 

In  1855,  the  General  Assembly  of  this  State  passed  an  act  entitled 
"  An  act  to  provide  for  the  burial  of  the  dead  occurring  on  railroads, 
and  in  or  by  vehicles  carrying  passengers,"  in  the  second  section  of 
which  act  it  is  provided  that  *'  every  railroad  company  running  cars 
within  this  State  shall  be  liable  for  all  the  expense  of  the  coroner  ai  I  his 
inquest,  and  the  burial  of  all  persons  who  may  die  on  the  cars,  or  ^ho 
may  be  killed  by  collision,  or  other  accident  occurring  to  such  cars,  or 
otherwise  ;  and  any  coroner,  city,  town  or  person  who  shall  take  charge  of 
and  decently  inter  any  such  body  or  corpse,  or  cause  an  inquest  to  be 
held  over  such  corpse,  shall  have  cause  of  action  against  such  company, 
before  any  court  having  competent  jurisdiction."  Sess.  Laws  1855,  p. 
170;  Scates'  Comp.  423. 

It  is  insisted  by  appellant,  that  this  statute  is  not  within  the  con- 
stitutional competency  of  the  General  Assembly  to  enact,  as  it  places  the 
burden  of  these  expenses  upon  the  railroad  companies,  which,  in  other 
cases  of  like  nature,  is  placed  upon  the  estate  of  the  deceased,  or  upou 
the  county  in  which  the  accident  may  occur.  This  is  the  general  law. 
R.  S.  1845,  ch.  D9,  title,  "  Sheriffs  and  Coroners,"  §  23 ;  R.  S.  1874,  § 
21,  title,  "Coroners." 

It  may,  very  pertinently,  be  asked,  why  this  distinction  ?  On  what 
principle  is  it  that  railroad  corporations,  without  any  fault  on  their  part, 
shall  be  compelled  to  pay  charges  which,  in  other  cases,  are  borne  by  the 
property  of  the  deceased,  or,  in  default  thereof,  by  the  county  in  which 
the  accident  occurred  ? 

An  examination  of  the  section  will  show  that  no  default,  or  negligeaea 
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of  any  kind,  need  be  established  against  the  railroad  company,  but  they 
are  mulcted  in  heavy  charges  if,  notwithstanding  all  their  care  and 
caution,  a  death  should  occur  on  one  of  their  cars,  no  matter  how  caused> 
even  if  by  the  party's  own  hand.  Running  of  trains  by  these  corpora- 
tions is  lawful,  and  of  great  public  benefit.  It  is  not  claimed  that  the 
liability  attaches  for  a  violation  of  any  law,  the  omission  of  any  duty  or 
the  want  of  proper  care  and  skill  in  running  their  trains.  The  penalty  is 
not  aimed  at  any  thing  of  this  kind.  We  say  penalty,  for  it  is  in  the 
nature  of  a  penalty,  and  there  is  a  constitutional  inhibition  against 
imposing  penalties  where  no  law  has  been  violated  or  duty  neglected. 
Neither  is  pretended  in  this  case,  nor  are  they  in  the  contemplation  of  the 
statute.  A  passenger  on  the  train  dies  from  sickness.  He  is  a  man  of 
wealth.  Why  should  his  burial  expenses  be  charged  to  the  railroad  com- 
pany ?  There  is  neither  reason  nor  justice  in  it ;  and  if  he  be  poor,  hav- 
ing not  the  means  for  a  decent  burial,  the  general  law  makes  ample  pro- 
vision for  such  cases.  As  argued  by  the  counsel  for  appellant,  the  law 
attempts  to  place  what  is  properly  a  public  burden  upon  these  corpora- 
tions, which  should  be  borne  by  all  alike,  and  discharged  out  of  public 
funds  raised  by  equal  and  uniform  taxation. 

This  may  be  considered  in  the  light  of  a  special  tax,  for  which  there  is 
no  sanction  in  the  Constitution.  We  have  not  been  furnished  with  any 
brief,  points  or  argument  for  the  appellee.  The  views  presented  by 
appellant  satisfy  us  the  law  in  question  cannot  be  sustained  as  a  consti- 
tutional enactment. 

In  1874,  the  General  Assembly  repealed  this  statute,  by  ch.  131, 
title  ''  Statutes,"  R.  S.  1022,  but,  at  the  same  session,  re-enacted  it  sub- 
stantially, giving  the  power  to  sue,  not  to  the  coroner,  as  here,  but  to  the 
county.     lb.,  title  "  Coroners,"  283,  §  22. 

For  the  reasons  given,  the  judgment  is  reversed. 

Judgment  rever$e(L 


Plummer,  appellant,  v.  Riodon. 

(78ni.  222.) 

Damages  -^  for  failure  to  convey  land. 

b  an  action  by  a  pnrchaaer  of  land  for  breach  of  the  contract  to  convey,  held,  that  thi 
measure  of  damages  was  the  value  of  the  land  at  tlie  time  when  the  conveyance  ought 
to  have  been  made.* 

*  Bee  Kirkpatrick  v.  Downing,  17  Am.  Rep.  678,  and  note. 
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A  CTION  of  assumpsit     The  opinion  states  the  case. 
Brandt  ^  Hoffman^  for  a])})tlljint. 
Baker  Sf  Osgood^  for  ap^Mll 


IV.-C. 


Craio,  J.  This  was  an  action  of  assumpsit,  brought  by  Charles  W. 
Rigdon,  to  recover  damages  from  George  W.  Plummer,  for  the  breach  of 
a  written  contract  executed  by  the  parties  for  the  exchange  of  cei> 
tain  real  estate  in  Chicago. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  in  favor  of  Rig- 
don, for  $3,000.  The  court  denied  a  motion  for  a  new  trial,  and  render- 
ed judgment  upon  the  verdict,  to  reverse  which,  this  appeal  was  brought 

It  is  first  urged  that,  even  if  the  measure  of  damages  had  been  the 
difference  in  value  between  the  lands  agreed  to  be  exchanged,  the  verdict 
is  against  the  evidence. 

In  regard  to  the  real  value  of  the  lands  agreed  to  be  exchanged  at  the 
time  conveyances  were  to  be  made,  the  evidence  was  conflicting,  and 
while  the  evidence  might  seem  to  preponderate  in  favor  of  appellant,  yet, 
under  the  uniform  decisions  of  this  court,  unless  it  is  apparent  the  jury 
have  been  actuated  by  passion  or  prejudice,  and  rendered  a  verdict  mani* 
festly  wrong,  we  cannot  interfere. 

The  difference  between  the  actual  value  of  the  lands  agreed  to  be  ex- 
changed, which  formed  the  basis  for  the  verdict,  was  purely  a  question  of 
fact  for  the  jury,  and,  as  is  usual  in  proving  the  value  of  property,  there 
was  a  clear  conflict  in  the  proof,  which  it  was  the  duty  of  the  jury 
to  reconcile.  This  they  seem  to  have  honestly  done,  and  it  is  by  no 
means  certain,  if  the  same  facts  were  submitted  to  another  jury,  under 
the  same  instructions,  the  result  would  be  otherwise.  Under  such  cir 
cumstances,  if  the  law  applicable  to  the  facts  has  been  properly  given^ 
the  verdict  must  be  regarded  as  final. 

The  next  question  properly  arising  upon  the  record  involves  a  con* 
sideration  of  the  instructions  in  regard  to  the  measure  of  damages. 

The  court,  at  the  instance  of  appellee,  instructed  the  jury,  in  substance, 
that  the  measure  of  damages  was  the  difference  between  the  value  of  the 
lands  agreed  to  be  exchanged,  and  refused  the  instructions  of  appellant, 
which,  in  substance,  confined  the  recovery  to  actual  expenses  and  damages 
suffered,  excluding  any  difference  in  the  value  of  the  property  agreed  to 
be  exchanged. 

It  is  clear,  from  the  evidence,  that  appellant's  failure  to  convey  the 
property  embraced  in  the  contract  did  not  arise  from  any  impure  motive 
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or  fraudulent  purpose.  The  difficulty  was,  that  he  only  had  title  to  au 
undivided  half  of  the  property  agreed  to  be  conveyed,  while  the  other 
undivided  half  was  in  one  McCliutock,  who  refused  to  join  in  the  convey- 
ance, and  carry  out  the  written  contract  of  sale  which  appellant  had 
entered  into. 

Appellant,  no  doubt,  at  the  time  he  made  the  contract,  thought  and 
honestly  believed  that  McCliutock,  who  was,  at  the  time,  his  father-in- 
law,  would  join  with  him  in  the  conveyance  of  the  property.  This,  how- 
ever, McClintock  refused  to  do.     This  left  appellant  powerless  to  perform 

the  contract. 

■ 

The  question,  then,  presented,  is  this:  Where  a  vendor  contracts 
to  sell  real  estate  for  a  stipulated  price,  at  a  certain  time,  and  upon  the 
arrival  of  the  appointed  time  is  unable  to  convey,  in  an  action  brought 
by  the  vendee  to  recover  for  a  breach  of  the  contract,  what  is  the  true 
measure  of  damages  ? 

This  point  arose  at  an  early  day  in  this  State,  and,  independent  of 
what  view  we  might  now  be  inclined  to  take,  were  it  a  new  question,  it 
must  be  regarded  as  settled  by  the  former  decisions  of  this  court. 

In  Buckmdter  v.  Grundy^  1  Scam.  310,  which  was  an  action  of 
covenant,  brought  by  the  vendee  against  the  vendor,  to  recover  damages 
for  a  failure  of  the  vendor  to  convey  landti  as  required  by  a  contract  un- 
der seal,  the  court  said :  "  It  is  also  urged  that  the  exact  sum  actually 
paid  must  not  only  be  averred  but  proved,  and  that  the  sum  so  paid,  and 
interest,  constitute  the  measure  of  damages  to  be  assessed  by  the  jury. 
Though  this  may  be  the  rule  in  an  action  upon  a  warranty,  to  recover 
back  the  consideration,  in  case  of  eviction,  it  is  not  the  rule  in  an  action 
of  covenant  for  a  breach  in  failing  to  convey  according  to  the  terms 
of  the  contract.  In  such  case,  the  value  of  the  land  at  the  time  it  is  to 
be  conveyed  (as  established  by  evidence)  is  the  true  measure  of  damages." 

The  same  question  again  arose  in  McKee  v.  Brandon,  2  Scam.  339, 
and  the  court,  in  deciding  the  point,  said  :  ^'  The  rule  was  correctly  laid 
down,  that  the  measure  of  damages  for  the  non-conveyance  of  the  land 
was  the  value  of  the  land  at  the  time  it  was  to  be  conveyed.'' 

In  Gale  v.  Dean,  20  111.  320,  which  was  an  action  brought  by  Dean 
against  Gale,  to  recover  for  a  breach  of  a  contract  which  provided  that 
Gale  should  procure  a  conveyance  of  a  tract  of  land  from  a  third  party, 
it  was  said :  ''  The  measure  of  damages  in  this  case  was  not  the  value 
of  the  land  when  the  contract  was  made,  but  its  value  at  the  time  of  the 
breach  of  that  contract.*' 

Under  these  authorities,  it  may  be  regarded  as  the  settled  law  in  this 
State,  that,  in  an  action  by  a  vendee  to  recover  damages  for  a  failure  tfi 
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convey,  the  value  of  the  land,  at  the  time  the  conveyance  is  to  be  madoi 
is  the  true  measure  of  damages. 

It  is  true,  a  different  rule  prevails  in  £ng1and,  and  it  was  held,  in  the 
leading  case  of  Flureau  v.  Tkomhillj  2  W.  Blackstone^  1078,  that,  upon 
a  contract  for  a  purchase,  if  the  title  proves  bad,  and  the  vendor  is 
(without  fraud)  incapable  of  making  a  good  one,  the  purchaser  was  not 
entitled  to  damages  for  the  fancied  goodness  of  the  bargain  which  he 
supposed  he  had  lost. 

But  even  in  that  country  the  decisions  of  the  courts  do  not  seem  to  be 
liarmonious  upon  the  question,  and,  notwithstanding  t})e  clear  enunciation 
of  the  rule  in  Flureau  v.  Thomhill^  supra^  in  a  later  case,  of  Hopkins  v. 
Grazehook,  6  Barn.  &  Cress.  31,  it  was  said  :  "  Upon  the  present  occa- 
sion, I  will  only  say  that,  if  it  is  advanced  as  a  general  proposition, 
where  a  vendor  cannot  make  a  good  title,  the  purchaser  shall  recover 
nothing  more  than  nominal  damages,  I  am  by  no  means  prepared  to  assent 
to  it.''  The  defendant  was  accordingly  held  responsible  for  the  damages 
sustained  by  a  breach  of  the  contract. 

In  .Robinson  v.  Harman,  1  Exch.  850,  the  same  rule  was  applied- 
See,  also,  Pounsett  v.  Fuller,  17  C.  B.  660.  These  decisions  last  cited 
proceed  upon  the  ground  that,  where  a  vendor  sells  that  which  he  knew 
he  did  not,  at  the  time,  own,  and  was  not  certain  of  acquiring,  he  should, 
in  such  cases,  be  held  liable  for  all  damages  sustained  by  the  purchaser 
by  the  loss  of  the  bargain,  but  upon  what  principle  these  cases  can  be 
distinguished  from  Flureau  v.  Thamkillj  supra,  in  an  action  at  law  upon  a 
contract,  it  is  not  quite  apparent. 

Under  the  doctrine  announced,  however,  in  Hopkins  v.  Grazehook,  supra^ 
appellee  was  entitled  to  recover  damages  for  the  loss  of  his  bargains 
which  damages  should  be  measured  by  the  value  of  the  lands  to  be  con- 
veyed to  him  by  the  contract  of  purchase,  for  the  reason  that  appellant  sold 
laud  which,  at  the  time  he  made  the  contract,  he  knew  he  did  not  own. 

Appellant  insists  that  the  rule  which  governs  in  an  action  to  recover 
damages  for  the  breach  of  a  covenant  of  seizin,  where  the  recovery  is 
confined  to  the  purchase-money  and  interest,  should  control  in  an  action 
for  a  breach  of  an  executory  contract  to  convey  lands. 

Tliis  is  the  rule  adopted  in  several  of  the  States.  The  rule,  however, 
is  different  in  this  State,  and  we  are  satisfied  the  doctrine  announced  by 
our  court  is  sustained  by  the  weight  of  authority.  HtU  v.  Hobert,  16 
Me.  164;  Hopkim  v.  Zee,  6  Wheat.  109;  Drake  v.  Baker,  34  N.  J. 
858  ;  Lavrrence  v.  Chase^  54  Me.  196  ;  Boardman  v.  Keeler,  21  Vt.  84 1 
Kirkpatrick  v.  Downing,  58  Mo.  32  ;  S.  C,  17  Am.  Rep.  678  ;  Barhoiwr  v, 
SichoU,  3  R.  I.   187  ;  Wells  v.  Ahemethy,  5  Conn.  222. 


SEPTEMBER  TERM,     875  205 


Plummer  v.  Rigdou. 


Neither  is  it  clear  why  the  rule  that  controls  in  an  action  .o  ecovci 
for  a  breach  of  the  covenant  of  seizin  should  be  applied  where  an  \cd  x 
is  brought  to  recover  for  the  breach  of  an  executory  contract. 

In  the  former  case,  we  presume  the  recovery  is  restricted  to  the 
amount  paid  for  the  land  at  the  time  the  conveyance  is  made,  because  the 
covenant  of  seizin  is  broken,  if  the  grantor  had  no  title,  at  the  time  the 
deed  was  delivered.  The  right  of  action  had  then  accrued.  The  fact 
that  eviction  subsequently  followed  for  the  want  of  title  at  the  time  the 
conveyance  was  made,  could  not  afiEect  the  question,  but  a  contract 
containing  a  convenant  to  convey  land  at  a  future  day  is  of  a  different 
nature. 

The  covenant  requires  the  conveyance  to  be  made  at  a  future  dav%  if 
the  land  rises  or  falls  in  value.  It  is  the  right  of  the  purchaser  to 
receive  a  conveyance  of  it  in  its  increased  or  diminished  condition,  on  thj 
day  agreed  upon  in  the  contract. 

If,  then,  the  vendor  fails  to  execute  a  conveyance  at  the  time  required 
by  the  contract,  we  see  no  reason  why  the  damages  of  the  vendee  shoul  I 
not  be  measured  by  that  general  rule  that  gives  the  vendee  the  value  of 
the  specific  article  purchased,  on  the  day  it  is  to  be  delivered.  CanneU  v. 
McCUan,  6  H.  <Sb  J.  297. 

It  is  also  urged  that  the  court  erred  in  refusing  appellant*8  second 
instniction,  which  was  as  follows  : 

'•2.  If  the  jury  1>elieve,  from  the  evidence,  that  the  plaintiff  falsely 
represented  to  the  defendant  that  the  house  on  West  Washington  cost 
over  $7,000,  when  the  same  cost  only  $4,500,  and  that  the  defendant  re- 
lied on  such  representations,  and  the  plaintiff,  by  other  false  representa- 
tions, as  well  as  the  foregoing,  induced  the  defendant  to  enter  into  the 
contract  sued  on,  and  that  the  defendant  would  not  have  entered  into 
said  contract  but  for  the  said  false  representations  of  the  plaintiff — then 
the  jury  are  instructed,  as  matter  of  law,  that  the  plaintiff  cannot  recover 
in  this  case." 

The  record  does  not  contain  evidence  upon  which  an  instruction  of 
this  character  can  be  predicated. 

The  contract  executed  by  the  parties  required  Rigdon  to  complete  the 
house  on  Washington  street  accoiding  to  certain  plans  and  specifications. 
Appellant,  when  purchasing  the  property  and  making  the  contract,  had 
no  right  to  rely  upon  the  statements  of  appellee  as  to  the  value  or  cost 
of  the  property.  If  he  did  so,  it  was  at  his  own  peril.  By  a  reference 
to  the  plans  and  specifications,  the  value  and  expense  of  the  building 
could  have  been  determined. 

A  mere  misstatement  by  a  vendor  of  firoperfy,  as  to  its  cost  or  value, 
Vol.  XX.— 34 
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in  the  absence  of  any  fiduciary  relation  between  the  parties,  would  not 
autliorize  a  rescission  of  the  contract  for  that  reason.  Banta  v.  Palmer^ 
Al  111.  99. 

It  is  also  urged  that  appellee's  first  and  eighth  instructions  assume,  ae 
s  matter  of  fact,  that  there  was  a  difiEerence  in  value  between  the  landi 
agreed  to  be  conveyed. 

Upon  a  careful  examination  of  the  instructions,  we  fail  to  find  that 
they  are  liable  to  the  criticism  made  upon  them.  They  are  not  drawn  in 
such  a  manner  as  to  prejudice  appellant*s  case  or  mislead  the  jury. 

The  last  point  relied  upon  by  appellant  is,  that  the  court  improperly 
excluded  the  offered  evidence  that  the  auction  sale  made  by  appellee  of 
a  portion  of  the  property  appellee  agreed  to  convey  appellant,  was  a 
sham. 

If  appellant  had  offered  to  prove  any  admissions  of  appellee  to  the 
effect  that  the  auction  sale  was  not  made  in  good  faith,  such  would  have 
been  proper,  but  we  are  aware  of  no  rule  which  would  permit  proof  of  a 
general  notoriety  with  which  appellee  was  in  nowise  connected. 

As  no  substantial  error  is  perceived  in  the  record,  the  judgment  will 

be  affirmed. 

Judgment  affirmed^ 


MoRLET,  appellant,  v.  Town  of  Metamora. 

(78  m.  394.) 

Surety  -- on  official  bond — liability  for  moneys  received  Informer  term. 

A  town  officer,  at  the  expiration  of  his  term  of  office,  made  a  report  showing  the 
amount  of  money  in  his  hands  belonging  to  the  town,  and  the  report  was  approved  by 
the  town.  He  was  re-elected  and  gave  anew  bond  with  new  sureties.  Heldf  that  the 
latter  were  liable  on  his  failure  to  account  at  the  end  of  his  second  term  for  the  money 
so  reix>rted  at  the  end  of  his  first  term.  * 

ACTION  against  the  sureties  upon  an  official  bond.     The  opinion 
states  the  case. 

Clark  Sf  EUwood^  for  appellant. 

Chitty  4*  PcLg^i  for  appellee. 

»  See  Fif'ian  v.  Otis,  1  Am.  Rep.  199  ;  hUuxbitanU  of  Rochester  y.  Sandall,  7  Id.  519 
note. 
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Scott,  C.  J.  This  action  is  upon  the  official  bond  of  a  supervisor,  tc 
recover  money  which,  it  is  alleged,  he  had  in  his  hands  at  the  expiration 
ot  his  term  of  office,  and  failed  to  pay  over  to  his  successor,  on  proper 
demand  being  made.  The  condition  underwritten  the  bond  is  in  the 
usual  form,  and  is  in  conformity  with  the  provisions  of  the  statute. 

The  principal  in  the  bond  was  first  elected  supervisor  in  April,  1872, 
and  was  elected  his  own  successor  in  April,  1873.  The  sureties  on  the 
bond  given  in  the  first  year  were  not  the  same  as  on  the  one  given  the 
Becond  year.  It  appears  that,  just  before  the  expiration  of  the  first  terra 
for  which  he  was  elected,  he  made  a  report  to  the  proper  officers  of  the 
town,  that  he  then  had  in  his  hands  an  amount  of  money  about  equal  to 
the  present  judgment.  His  report  was  approved.  On  his  re-election  he 
gave  a  new  bond,  and  entered  anew  upon  the  discharge  of  the  duties  of 
his  office.     It  is  upon  this  bond  the  action  was  brought. 

It  further  appears,  that  during  the  last  year  the  supervisor  accounted 
for  an  amount  of  money  about  equal  to  the  amount  by  him  received 
during  that  year.  The  defense  is,  the  defalcation  all  occurred  during  the 
first  year,  and  hence  the  sureties  on  the  first  bond  are  liable  for  it. 

There  is  no  contest  that  the  amount  recovered  is  due  from  the  super, 
visor  to  the  town,  but  the  question  is.  upon  whom  is  the  liability  for  the 
default,  whether  upon  the  sureties  on  the  first  or  the  second  bond. 

It  is  not  made  to  appear  very  clearly,  that  whatever  default  occurre<l 
took  place  in  the  first  year  the  supervisor  was  in  office  ;  but,  conceding 
that  fact,  we  do  not  think  it  relieves  the  sureties  on  the  bond  upon  which 
this  action  is  brought,  from  liability.  The  supervisor  was  his  own  suo- 
oessor  in  office.  He  had  made  his  annual  report,  in  which  he  charged 
himself  with  having  a  certain  amount  of  money  in  his  hands.  That  re- 
port was  approved,  and  we  must  presume  it  was  true.  When  he  was 
re-elected,  it  was  in  his  hands  as  his  own  successor.  These  facts  appeared 
upon  the  public  records  of  the  town.  The  new  securities  upon  the  official 
bond  of  supervisor  must  be  held  to  have  had  notice  of  what  appeared  on 
the  public  records.  In  contemplation  of  law,  the  money  mentioned  in 
his  report  was  in  the  hands  of  the  supervisor,  and  the  undertaking  of  the 
sureties  on  his  bond  was  that  he  should  account  for  it.  It  was  as  much 
his  duty  to  account  for  whatever  funds  were  in  his  hands  at  the  end  of 
the  first  year,  as  it  was  to  account  for  whatever  should  be  received  during 
the  second  year.  The  law  made  the  sureties  responsible  for  any  default 
In  that  regard.  There  could  be  no  action  maintained  against  the  sure* 
ties  on  the  first  bond  at  the  expiration  of  that  year,  for  there  was  no  one 
who  could  make  a  demand  for  the  money  the  supervisor  reported  ai 
having  in  his  hands,  so  as  to  establish  a  default. 
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This  case  in  principle  is  not  unlike  PinkstaffY,  The  People,  59  IIL 
148.  In  this  case,  as  in  that,  the  principal  stood  chargeable  with  certain 
funds,  and  the  legal  effect  of  the  undertaking  of  the  sureties  is,  that  he 
should  pay  the  same  to  his  successor  in  office,  on  proper  demand  being 
made. 

The  judgment  is  warranted  by  the  law  and  the  eyidence,  and  must  be 
ftffirmed. 

JudgwMnU  cfffkwML 


IN  THX 


SUPREME    COURT 
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LuKB,  appellant,  v.  Sta.tb« 

(49  Ala.  3a ) 
Arson  —  setting  Jire  to  Jail  in  order  to  escape, 

A  penjn  confined  in  a  jail  on  a  criminal  charge,  for  the  pnipose  of  escape  set  flre  ^ 
tiie  jaiL  There  was  no  intention  to  oonsnme  the  building  and  the  fire  was  controlled 
by  the  person  setting  it  in  order  that  it  should  not  do  so.  Held,  that  sach  person  was 
gidlty  of  arson.    (See  note,  p.  271. ) 

INDICTMENT  for  arson  against  Si  Luke  and  others  for  setting  fire 
to  the  county  jail  of  Wilcox  county.  The  persons  indicted  were 
convicted  and  sentenced  each  to  confinement  in  the  penitentiary  for  two 
years.     Such  other  facts  as  are  material  appear  in  the  opinion. 

•/.  Mc  OaskiU^  for  appellant. 

Ben,  Gardner,  Attorney-General,  contra. 

B.  F.  Saffold,  J.  The  appeal  is  from  a  conviction  of  arson,  in 
setting  fire  to  or  burning  the  jail  of  Wilcox  county.  The  appellant  was 
confined  in  jail  under  a  charge  of  assault  with  intent  to  murder,  together 
with  Nettles,  who  was  under  indictment  for  rape.  The  two  attempted 
in  concert  to  break  prison,  by  burning  a  hole  through  the  fioor  of  their 
apartment.  They  had  burned  the  floor  about  six  inches  deep,  but  not 
entirely  through,  when  they  were  detected  by  the  jailor  and  others,  who 
extinguished  the  fire.     While  committing  the  burning,  they  controlled 
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tho  fire  with  water  saved  from  their  allowauce.  The  questions  invulved 
in  the  charges  given  and  refused  are :  Whether  the  burning  for  the  pur- 
pose oi  escape*  and  without  tlie  intention  of  consuming  tho  buildiu^ 
would  constitute  arson ;  and  whether,  both  being  prisoners,  and  each 
endeavoring  to  escape,  they  can  be  said  to  have  assisted  each  other  to 
escape,  which  is  made  a  felony  by  R.  C,  §  3573. 

The  indictment  was  maintained  under  R.  C,  §  3698,  which  declares 
that  "  any  person  who  willfully  sets  fire  to,  or  burns,  any  church,  meeting- 
house, court-house,  town-house,  college,  academy,  jail,  or  other  building 
erected  for  public  use,"  is  guilty  of  arson  in  the  second  degree.  The  setting 
fire  to,  or  burning,  was  sufficiently  done.  Any  destruction  of  the  material 
of  the  house,  no  matter  how  slight,  is  a  burning  within  the  prohibition, 
Graham  v.  Tlie  State,  40  Ala.  659.  Was  it  done  willfully  f  This  term 
iiear?  "ess  than  maliciously,  and  more  than  intentionally  or  designedly, 
it  i^eaus  unlawfully,  and  to  some  extent  wickedly.  A  setting  fire  to  a 
house  for  any  unlawful  purpose  cannot  be  innocent,  though  the  purpose 
is  not  accomplished.  If  a  person  from  the  outside  should  set  fire  to  a 
house,  with  the  intention  of  burning  a  hole  through  which  he  might 
enter  and  steal,  he  WDuld  not  be  guilty  of  burglary,  unless  he  succeeded 
in  making  the  hole  and  entering.  Unless  he  would  be  guilty  of  arbon, 
this  dangerous  crime  could  scarcely  ever  be  proved,  because  the  perp43- 
trator  would  truly  have  some  other  purpose  to  be  accomplished  by  the 
burning. 

Breaking  jail,  by  the  common  law,  is  a  felony,  or  a  misdemeanor,  ao* 
cording  as  the  cause  of  the  imprisonment  belongs  to  the  one  grade  or 
the  other.  2  Bish.  Crim.  Law,  §  1031.  We  have  no  statute  declaring 
and  punishiiiij  the  ofifense  of  breaking  jail  by  one  charged  with  felony, 
5ut  not  convicted.  As  a  misdemeanor,  which  it  includes,  it  is  punishable 
under  R.  C..  §  3754,  recognizing  and  providing  the  punishment  of  all 
misdemeanors  at  common  law  not  enumerated  in  the  Penal  Code.  Im- 
prisonment for  crime  gives  no  immunity  to  the  prisoner  to  commit  crime, 
lie  remains  subject  to  all  of  the  restraints  imposed  on  other  persons. 
The  least  privilege  of  escape  conceded  to  a  prisoner  would  carry  with 
it  the  riffht  to  use  anv  means  he  could  command.  It  is  a  misdemeanor 
if,  without  any  obstruction,  he  merely  walk  away.  2  Bish.  Crim.  Law, 
§  1063.  The  causeless  setting  fire  to  a  house,  by  a  person  of  responsible 
mind,  is  arson,  because  the  necessary  intention  is  presumed  from  the  act. 
The  same  act,  done  with  the  intention  of  committing  a  crime,  whether 
felony  or  misdemeanor,  must  also  be  held  to  be  arson,  because  the  very 
recklessness  of  the  deed  sup])lies  the  willful  intention. 

2.  The  case  is  auirravatcd,  so  far  as  the  intention  is  concerned,  it  ^be 
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defendant  and  Nettles  can  be  said  to  have  assisted  each  ^ther,  tor  tuoa 
they  were  in  the  commission  of  a  felony.  R.  C,  §  3573.  Is  it  possible 
to  separate  the  idea  of  assistance  from  the  single  design  of  each  to  effect 
his  escape?  If  so,  any  combinati:n  of  prisoners  to  effect  their  escape, 
no  matter  how  formidable,  or  how  destructive  in  its  results,  is  no  more 
criminal  than  the  single  e£fort  of  one  who  could,  perhaps,  have  accom- 
plished no  mischief.  In  Tlie  People  v.  Rose^  12  Johns.  339,  the  de- 
lendant  attempted  to  escape  by  breaking  the  prison,  in  consequence  of 
which  a  fellow-prisoner,  confined  for  felony,  was  enabled  to  escape.  The 
court  said  the  case  was  clearly  within  the  mischief  which  the  statute  was 
made  to  prevent  The  indictment  was  for  aiding  a  prisoner  confined  for 
felony  to  escape. 

The  two  authorities  cited  by  the  appellant.  State  v.  Mitchell,  5  Ired. 
350,  and  People  v.  Cotteral^  18  Johns.  115,  assert  the  doctrine,  that  if 
a  prisoner  in  a  jail  set  fire  to  it  with  the  design  of  merely  breaking  a  hole 
through  to  effect  his  escape,  and  not  of  burning  it  down  for  that  purpose^ 
it  is  not  arson.  Bishop  dissents  from  such  a  proposition,  holding  it  not 
necessary  that  the  intent  should  be  to  commit  a  felony.  2  Bish.  Crim. 
Law,  §  41. 

All  of  the  authorities  agree,  that  where  the  firing  is  done  with  the  iu< 

tention  of  committing  any  felony,  it  is  arson.     Our  Penal  Code  very 

pmperly  omits  to  graduate  the  offense  of  breaking  jail  by  the  character 

of  the  offense  for  which  the  accused  is  imprisoned,  because  the  mischief 

is  the  same  no  matter  by  whom  committed.     The  guilt  or  innocence  of 

this  defendant  is  not  dependent  upon  whether  he  was  in  the  commission 

of  a  different  felony  or  not.     He  intentionally  and  designedly  set  fire  to 

the  jail,  in  order  to  accomplish  an  unlawful  purpose,  and  consequently 

the  burning  was  willfully  done.     It  would  not  be  safe  to  graduate  hi^s  of* 

fense  by  the  extent  of  the  burning  he  intended  to  do,  because,  as  far  as 

intention  constitutes  the  crime,  the  criminality  is  the  same  whether  the 

house  is  burned  slightly  or  consumed.     The  lives  and  property  of  other 

persons  cannot  be  made  dependent  upon  his  supposition  of  how  niii  h 

burning  he  can  do  without  consuming  the  house. 

Judgment  affirmed. 

Note. — In  People  v.  Cotteral,  18  Johns.  116,  it  was  held  that  setting  fire  to  a  jail  by  a 
prisoner,  merely  for  the  purpose  of  effecting  his  escape,  was  not  arson,  and  that  it  wai 
not "  willful  burning  of  an  inhabited  dwelliug-hotise  "  within  the  meaning  of  tn« 
fltatnte,  although  a  jail  was  deemed  an  inhabited  dwelling-house  within  the  act.  To  tlie 
nine  effect  are  Stale  v.  Mitchell,  5  Ired.  350  ;  Delaney  v.  State,  41  Tex  601  See  JvnkinB  ir. 
BtaU.  53  Go.  S3  ;  2  Bish.  Crim  Law  (6th  ed.),  §  15.— Rep. 
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Gloter,  appellant,  t.  BoBBnrs. 

(49A]jl219.) 
Ne^abU  itutrument  —  material  aUeration,     NoU  pagahU  **  im  tptcm^ 


A  promimarj  note  made  by  M.  and  G.,  the  latter  agningaa  soiety,  was  after  ezeeatioii, 
bv  t)ie  coDfieiit  of  IL  and  the  holder,  bat  without  the  knowledge  of  G.,  altered  by 
iuhhufi  the  worda  ''with  interest"  Eeld  a  material  alteration  entirely  diaciiats- 
ing  G. 

The  note  wan  made  in  1864,  and  was  by  its  terms  payable  "  in  specie."  Heltl,  that 
judgment  oould  be  recovered  only  for  the  amount  of  the  noie  in  United  States  cor^ 
rency. 

ACTION  apoD  a  promissory  note.     The  facts  snfficientlj  appear  in 
the  opinion.     The  judgment  below   was  for  plaintiff,  and  defend- 
ant appealed. 

Lyon  Sf  Jofuty  for  appellant. 

Brooks  Sr  Modawell,  corUnu 

Peters,  J.  This  is  an  action  on  a  promissory  note,  by  the  payee 
against  the  maker.  The  note  offered  in  evidence  to  the  jury  is  in  the 
following  words,  that  is  to  say  : 

**  Five  years  after  date,  or  sooner,  should  a  treaty  of  peace  be  ratified 
between  the  Confederate  States  and  the  United  States,  we,  or  either  of 
us,  promise  to  pay,  in  specie,  to  Josiah  Bobbins,  or  order,  six  thousand 
five  hundred  dollars,  with  interest  at  four  per  cent. 

"  (Signed)  M.  W.  Creah. 

«  October  10,  1864.  E.  A.  Gloyer. 

"  Witness,  P.  D.  Forness." 

The  complaint  consists  of  several  counts,  but  the  defense  involves  bat 
a  single  point ;  that  is,  such  an  alteration  of  the  note,  after  it  was  ex- 
ecuted by  Glover,  as  made  it  void  as  to  him.  To  raise  this  question. 
Glover  pleaded  non  est  factum  in  answer  to  the  counts  upon  the  note  in 
its  present  form.  Only  Glover  is  sued  in  this  action;  and  the  proofs 
showed  that,  at  the  time  Glover  signed  the  note,  the  wonls  "  with  in- 
terest at  four  per  cent "  were  not  a  part  of  it.  lie  signed  the  note  as 
the  surety  of  Creah.  It  seems  that,  after  the  note  was  signed  by  Croab 
and  Glover,  in  its  original  shape,  it  was  left  with  Creah  to  deliver  to 
Robbins,  the  payee,  in  that  shape  ;  but  Robbins  was  unwilling  to  receive 
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It  in  that  state,  and  urged  that  there  was  a  misunderstanding  between 
Oreah  and  himself  about  the  interest  that  the  note  should  bear.  It  wa& 
then  agreed  between  Creah  and  Robbins,  without  any  consent  or  knowl- 
edge of  Glover,  that  Forness  "  might  settle  the  disputed  matter  of  in- 
terest; and  Forness  thereupon  told  Robbins  that  he  had  decided  that 
the  rate  of  interest  upon  the  note  should  be  four  per  cent,  and  walked 
into  a  liouse  near  by,  with  the  note  in  his  hand,  and  inserted  in  the  face 
of  the  note  the  words,  '  with  interest  at  the  rate  of  four  per  cerU^  and 
signed  his  name  to  the  note  as  a  witness."  Glover  never  authorized  this 
alteration  to  be  made,  and  never  assented  to  it,  and  knew  nothing  of  it 
until  he  was  sued. 

Very  clearly,  this  was  a  material  alteration  of  the  contract  as  made 

and  a^isented  to  by  Glover.     He  never  stipulated  to  pay  interest.     The 

note  then  offered  in  evidence  was  not  his  contract,  and  the  proof  sustains 

bis  pleas.     The  court  below  ought  so  to  have  charged  the  jury,  upon  the 

counts  on  the  note  in  the  form  it  was  offered  in  evidence.     Does  this 

alteration  vitiate  the  note,  as  a  binding  contract  with  Glover,  on  the 

other  counts  of  the  complaint,  in  which  it  is  described  as  a  note,  without 

the  words  "  with  interest  at  four  per  cent  ? "     I  think  it  does.     In  a 

recent  case  in  the  Supreme  Court  of  Pennsylvania,  a  case  quite  parallel 

willi  this,  that  court  declared  that  such  an  alteration  rendered  the  note 

void.     The  action  there,  as  in  this  case,  was  to  charge  the  sureties  on  a 

promissory  note  which  had  been  altered  after  they  had  signed  it,  without 

tli-3ir  authority  or  consent,  by  the  maker,  who  was  principal,  and  the 

payee,  by  adding  the  words,  "  Interest  to  be  paid  semi-annually."     The 

court  decide  that  this  alteration  discharged  the  sureties  from  liability  on 

the  note.     The  language  of  the  court  is  this :  "  It  seems  to  be  settled, 

that  a  voluntary  alteration  of  a  bond,  note,  or  other  instrument  under 

seal,  in  a  material  part,  to  the  prejudice  of  the  obligor  or  maker,  avoids 

it,  unless  done  with  the  assent  of  the  parties  to  be  affected  by  it.     I 

Greenl.  Ev.,  §  565;  Marshall  v.  Goughr,  10  S.  &  R.  164  ;  Barrington  et 

ah  V.  Bank  of  Washington,  14  id.  422,  423  ;  Foitst  v.  JRenno,  8  Barr, 

378;    Henning  v.    Werkheiser,  id.    518;    Smith   v.    Weld,  2   id.    54;" 

Neffet  al.  v.  Borner,  63  Penn.  327  ;  S,  C,  3  Am.  Rep.  555,  556  ;    Wood 

v.  Steele,  6  Wall.  80.     The  principle  thus  setth'd   is  in  accordance  with 

our  own   decisions,   from  a  very  early  day  up  to  the   late  rebellion. 

Broum  v.  Jones,  3  Port.  420  ;  S.  C,  4  Smith's  Cond.  131  ;   White  v.  Hass^ 

82  Ala.  430.     See,  also.  Miller  v.  Stewart,  9   Wheat.  680 ;  4  Wash.  C. 

C.  R.  26 ;   Crockett  v.  Thomason,  5  Sneed,  342 ;  Bliason  v.  Benshaw,  4 

Wheat.  225,  and  numerous  cases  cited  in  appellant's  brief.     The  motive 

with  which  the  alteration  is  made  does   not  change  its   effect     The 

Vol.  XX 85 


274  ALABAMA, 

Glover  v.  Robbins. 

alteration,  without  the  authority  or  acquiescence  of  the  surety,  overturnB 
the  conti-act  as  to  him  ;  and  the  party  so  making  the  alteration  can  lot 
fall  back  upon  the  original  contract,  because  that  is  destroyed  by  the 
alteration.  Woodworth  v.  Bank  of  America^  19  Johns.  391 ;  Fay  \  Sm\l/i, 
1  Allen  (Penn.),  477 ;  also  1  Smith's  Leading  Cas.  1167,  and  note;  and  S2 
Ala.  432,  supra.  The  charges  of  the  court  below  were  in  conflict  witl 
these  principles,  and  they  cannot  be  supported.  The  theory  upon  which 
the  civses  above  cited  proceeds  is,  not  that  the  alteration  is  a  fraud,  but 
that  it  opens  the  door  to  fraud,  and  it  is  unsafe  to  rela2  it.  1  Greenl. 
Ev.,  §  565,  and  cases  there  cited. 

2.  The  judgment  of  the  court  below  is  also  unsupported  by  authority 
of  law.  It  is  in  these  words  :  "  It  is  therefore  considered  and-  ordered 
by  the  court  that  the  said  plaintiff,  Josiah  Robbins,  have  and  recover  of 
the  said  defendant,  Edwin  A.  Glover,  the  said  sum  of  seven  thousand 
five  hundred  and  forty  and  ^^  dollars,  in  gold  or  silver  coin,  being  the 
said  plaintiff's  damages  as  assessed  by  the  jury  aforesaid,  or  its  equivalent 
in  United  States  currency  ;  for  which  execution  may  issue,  to  be  levied 
and  collected  in  gold  or  silver  coin,  or  its  equivalent  in  United  States 
currency  ;  and  also  that  the  said  plaintiff  have  and  recover  of  said  de- 
fendant the  costs  of  this  suit,  for  which  execution  may  issue,  to  be  levied 
in  United  States  currency."  The  note  on  which  this  suit  is  brought 
bears  date  on  the  10th  day  of  October,  1864,  and  it  is  made  payable  "in 
specie."  There  was  no  evidence  offered  to  show  what  was  meant  by 
the  word  specie.  But  as  there  was  no  objection  made  to  the  verdict, 
which  assessed  the  damages  "  in  gold  or  silver  coin,"  it  is  supposed  thnt 
this  interpretation  was  put  upon  this  word  by  both  the  plaintiff  and  the 
defendant.  Yet,  as  the  debt  was  contracted  long  after  the  passage  of 
the  legal  tender  acts  of  Congress,  regulating  the  payment  of  such  con- 
tracts, the  judgment  should  have  been  for  so  many  dollars  only,  leaving 
it  to  be  discharged  in  any  legal  tender  currency  or  money  of  the  United 
Statos.  It  is  presumed  that  this  is  the  result  of  the  latest  construction 
of  the  legal  tender  acts  of  Congress  by  the  Supreme  Court  of  the  United 
States  ;  and  the  decisions  of  that  high  tribunal,  until  modified  or  over- 
ruled, constitute  the  governing  rule,  and  are  a  part  of  the  paramount 
law  of  the  land.  Legal  Tender  Cases  (Knox  v.  Lee,  and  Parker  v.  Davis), 
12  Wall.  457;  Banks  v.  Supervisors,  7  id.  26;  12  U.  S.  Stat,  at 
Large,  345,  532.  709.  See,  also,  Hepburn  v.  Griswoldy  8  Wall.  605  ; 
JCellof/(j  V.  Page,  2  L.  Reg.  (N.  S.)  1872,  p.  618. 

The  judgment  qf  the  court  below  is  reversed,  and  the  cause  is  re» 
manded. 

Judgment  reversed. 
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DoNEOAN,  appellant,  v.  Wood. 

(49  AlA.  2^) 

Pr€ie$t — when  made  ~  C<n\fedei'ati6  notary  —  notai-y  acting  htf  deputy* 

k  Mil  of  exchAnge,  dated  January  30, 1861,  drawn  in  Alabama  upon  a  drawee  in  New 
Orleans,  and  |)ayable  twelve  months  after  date,  was  protested  for  non-payment  at  New 
Orleans,  February  1,  1862.  The  notary  protesting  was  such  under  the  Confederate 
government  He  made  demand  by  deputy,  and  deposited  notices,etc.,  in  the  Confederate- 
post-offlce,  and  his  certificate  contained  in  place  of  a  seal  only  an  illegible  mark  made 
by  some  instrument.  Held,  that  the  law  merchant  is  presumed  to  prevail  i» 
Louisiana,  and  that  thereunder  the  presentment  and  protest  were  invalid  and  did  not 
bind  an  indorser,  because  (1)  they  were  not  on  the  last  day  of  grace;  (2)  the  notary  waff 
not  commissioned  by  a  lawful  government;  (3)  if  he  had  authority  to  act  he  could  not 
perform  liis  duty  by  deputy;  (4)  the  notices  were  not  deposited  in  a  lawful  post^fflce; 
(6)  the  mark  on  the  certificate  was  not  a  sufflcient  seal. 

VCTION  upon  a  bill  of  exchange  brought  by  Donegan  and  Tabor  as 
the  surviving  partners  of  the  firm  of  Patton,  Donegan  &  Company, 
against  George  W.   Foster  and  William  B.  Wood :    Foster  becoming 
bankrupt  the  suit   was  discontinued  as  to   him.      The   bill   on   which 
the  action  was  founded  was  dated  at  Florence,  Ala.,  January  30,  1861, 
and   was   drawn   by  one  J.   N.    Bean   on  Scruggs,   Donegan   &   Co., 
New  Orleans,  La.     It  was  payable  twelve  months  after  date  to  the  order 
of  said   Foster   and   Wood,  by  whom   it   was   indorsed.      Among  the 
defenses  set  up  were  that  the  bill  was   not  presented  and  protested  in 
such  a  manner  as  to  hold  defendants.     The  circumstances  constituting 
such  defense  were  these.     On  the  1st  dav  of  Februarv,  1862,  the  State  of 
I^uisiana  was  in  rebellion  against  the  government  of  the  United  States, 
having  previously  passed  an  ordinance  of  secession,  and  the  government 
of  said  State,  with  all  the  offices  and  records,  were  seized  by  the  insur- 
rectionary government,  and  all  officers  holding  commissions  were  holding 
them  under  the  authority  of  that  government.     On  that  day  one  Hicks, 
who    held    a   commission    as   notary  public   under    the  insurrectionary 
government,  pretended  to  protest  the  bill  for  non-payment.     The  ccrtili- 
c^te  of  protest   had  for   its  caption    '*  Confederate.  States  of  America, 
State  of  Louisiana,"  and  stated  that  the   said  notary  on  the  1st  day  of 
February,  1862,  made  demand  of  payment  of  the  bill  '"  by  his  deputy,  P. 
Bionvenue,"  it  purported  to  be  under  the  seal  of  the  notary.     There  was 
no    seal,  but  in    the  usual    place    of   a   seal   there    was   the    mark   of 
iome  instrument,  but  it  was  not  legible.     The  certificate  that  the  notice 
of  protest  was  given  by  depositing  letters  containing  the  same,  and  prop 
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erly  addressed  to  the  said  iudorsers  in  the  post-office  in  New  OrleuiSy 
with  the  postage  thereon  prepaid.  There  was  at  that  time  no  United 
States  poist-olfice  in  New  Orleans,  but  only  the  Confederate  post-oifioa. 
The  verdict  below  was  for  the  defendant  and  plaintiff  appealed. 

Watts  Sr  Troy,  for  appellants. 

T.  A.  Jones,  JR.  O.  Pickett,  and  George  S,  Houston,  for  respondent. 

Peters,  J.  [After  stating  the  facts.]  The  most  important  question 
in  this  cause  is  that  which  arises  on  the  rejection  of  the  certi^cate  of 
protest  by  the  court  below.  This  will  be  first  considered.  If  there  was 
no  evidence  of  protest  and  notice  to  the  defendant  on  the  trial  in  the 
Circuit  Court,  there  will  be  no  necessity  of  going  beyond  this ;  because, 
Xvhatever  errors  may  have  been  committed,  the  verdict  of  the  jury  was 
correct,  and  the  judgment  of  the  court  must  follow  it. 

This  bill  of  exchange,  having  been  drawn  in  this  State,  on  parties  in 
the  State  of  Louisiana,  to  be  paid  there,  is  a  foreign  bill  of  exchange. 
Rev.  Code,  §  1857.  As  such,  it  is  governed  by  *'  the  commercial  law  *' 
applicable  to  such  contracts.  This  commercial  law  is  known  to  the  court 
as  a  part  of  the  common  law.  It  is  referred  to  by  our  statutes  as  a  thing 
ascertained  and  defined.  Rev.  Code,  §§  1089,  1833,  1834.  And  this 
bill,  being  made  payable  in  Louisiana,  must  be  governed  by  the  law  of 
that  State,  as  to  the  manner  of  making  the  demand  and  protest,  whatever 
that  may  be.  For  the  law  merchant,  which  is  a  part  of  the  common  law, 
cannot  override  the  local  laws  and  commercial  usages  of  any  State  which 
sees  fit  to  alter  it.  2  Parsons  on  Notes  and  Bills,  320,  and  cases  thero 
cited,  and  Edvv.  on  Bills,  46.  And  if  there  is  no  proof  to  the  contrary 
the  courts  of  this  State  will  treat  the  law  merchant  of  Louisiana  the 
same  as  our  own.  Leavenworth  v.  Brockway,  2  Hill  (N.  Y.),  201. 
Such  law  of  the  foreign  State,  if  different  from  our  own,  must  be  proved 
as  any  other  fact,  acconling  to  the  modes  allowed  by  law.  Mostyn  v. 
Fahrigas,  Cowj>.  174;  also,  Thrasher  v.  Everhart,  3  G.  &  J.  234, 
242  ;  Story's  Confl.  L.,  §  638.  The  court  cannot  notice  the  local  law 
judicially  without  such  proof.     Dralce  ^  Wife  v.  Glover,  30  Aia.  382. 

2.  In  this  case  there  was  no  evidence  offered  that  the  law  of  Louisiana 
governing  the  protest  of  bills  of  exchange  was  different  from  that  of 
this  State,  or  '*  the  commercial  law  "  referred  to  in  the  Revised  Code, 
above  cited.  Then,  let  us  apply  this  law  as  it  governs  such  contracts  in 
this  State.  Our  law,  which  makes  the  certificate  of  demand,  notice,  and 
protest  evidence,  is  in  these  words  :  "  The  certificate  of  a  notary  public, 
under  his  hand  and  sea!  of  office,  or  of  any  atithorited  person,  under  hia 
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hand  (tnd  seedy  of  the  presentment  for  acceptance,  or  demand  of  payment) 
or  protest  for  non-acceptance,  or  non  payment  of  any  instrument  governed 
by  the  commercial  law,  or  of  service  of  notice  of  such  presentment,  de* 
maud,  or  protest,  and  the  mode  of  giving  the  same,  and  the  reputed  place 
of  residence  of  the  party  to  whom  the  same  was  given,  and  the  post-ofTice 
nearest  thereto,  is  evidence  of  the  facts  contained  in  such  certificate."  Rev. 
Code,  §  1089.  Here,  the  alleged  notarial  certificate  shows  that  the  de- 
m.ind  was  not  made  by  the  notary  himself,  but  "by  his  deputy,  P.  Bien- 
venue."  The  demand  of  payment  of  a  foreign  bill  must  be  made  by  the 
notary  public  himself.  Kyd  on  Bills,  ch.  7,  pp.  136,  137  ;  3  Kent,  9  ; 
Onondaga  County  Bank  v.  Bates,  3  Hill.  59  ;  Chitty  on  Bills,  217, 
493,  8th  ed.  This  is  a  requirement  of  the  commercial  law,  which  it  is 
to  be  presumed  prevails  in  Louisiana,  unless  the  usage  there  is  shown  to 
be  different,  which  has  not  been  done.  The  certificate  in  this  case  does 
not  show  what  the  notary  has  done  himself,  but  what  another  person  ha;j 
done  for  him.  This  may  be  true,  or  it  may  not.  It  is  mere  hearsay. 
It  is  not  the  officer  who  certifies  what  he  has  done  himself  and  what  he 
can  record  as  a  fact,  but  only  what  some  one  else  has  done  for  him.  No 
doubt,  the  laws  of  Louisiana  can  authorize  the  notaries  in  that  State  to 
perform  the  duties  of  their  office  by  deputy  ;  but  this  is  not  to  be  pre- 
sumed until  it  is  shown,  which  has  not  been  done.  Then,  by  the  law  as 
known  to  the  court,  the  certificate  was,  for  this  reason,  insufficient. 

3.  But  was  Walter  Hicks  Peters,  the  assumed  notary  in  this  case,  an 
officer  of  any  government  known  to  this  court  ?  A  notary  public  is  the 
officer  of  some  known  government.  Very  great  credit  is  given  to  his  acts 
as  such,  because  he  is  an  officer  of  some  known  government,  entitled  to 
recognition  in  the  commercial  world.  See  lUusson  v.  Lake,  4  How.  262, 
275.  His  certificate  shows  that  he  did  not  claim  to  be  an  officer  of  the 
government  of  the  State  of  Louisiana  as  one  of  the  "  United  States  of 
America,"  but  only  an  officer  of  Louisiana  as  one  of  the  *'  Confederate 
States  of  America,"  that  Is,  an  agent  of  the  insurrectionary  organization 
in  that  State  which  a.'ssunied  this  name  during  the  lute  rebellion.  This 
was  a  government  which  has  not  been  recognized,  or  accredited,  by  any 
lawful  authority.  It  was  a  mere  usurpation,  sustjiined,  while  it  lasted, 
alone  by  military  force.  The  officer  of  such  a  government  cannot  give 
Lim-^elf  credit  in  our  courts  by  his  seal ;  and  without  this,  his  certificate 
is  not  competent  under  the  statute  above  quoted.  It  may  be  admitted  that 
the  ordinance  of  secession  did  not  take  the  loval  State  of  Louisiana  out 
of  the  Union,  nor  destroy  it ;  but  it  did  furnish  occasion  to  overturn  its 
legal  government,  and  establish  an  illegal  and  unconstitutional  govern- 
ment in  its  stead.     This  occurred  in  the  latter  part  of  January,  1861  j 
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and  this  insurrectionary  government  was  in  existence  in  that  State,  mak« 
iiig  war  upon  the  national  authority,  at  the  time  this  protest  purports  to 
have  been  made.  The  mere  fact  that  it  was  the  regnant  authority  in  the 
State  of  Louisiana  at  that  time  does  not  give  validity  or  legalit}  to  its 
acts  or  its  officers.  The  mere  temporary  triumph  of  rebellion  docs  uol 
give  legality  to  the  organization  under  which  it  is  conducted.  It  is  well 
knowM  that  what  was  called  **  the  Confedei-ate  governments  "  in  the  se- 
ceding States  were  as  much  instruments  of  the  rebellion  as  the  insur- 
gent armies  in  the  field.  They  were  essential  parts  of  the  rebellion  itself, 
and  were  organized  to  give  it  aid  and  comfort  **  The  Confederate  Gov- 
ernment of  America,"  so  called,  was  of  a  like  character,  and  was  equally 
regnant,  during  the  period  of  its  existence,  with  those  ui  the  rebellion. 

In  speaking  of  this  "  Confederate  Grovernment  of  America,"  Justice 
S WAYNE  uses  this  language  :  "  The  rebellion  was  simply  an  armed  resist* 
ance  to  the  rightful  authority  of  the  sovereign.  Such  was  its  character 
in  its  rise,  progress,  and  downfall.  The  acts  of  the  Confederate  Con- 
gress creating  the  tribunal  in  question  (the  Confederate  Court  at  Hunts- 
ville)  was  void.  It  was  as  if  it  were  not.  The  court  was  a  nullity,  and 
could  exercise  no  rightful  jurisdiction.  The  forms  of  law  with  which  it 
clothed  its  proceedings  gave  no  protection  to  those  who,  assuming  to  be 
its  officers,  were  the  instruments  by  which  it  acted."  Hickman  v.  JoneSf 
9  Wall.  197,  200,  20L  Then  a  government,  to  give  it  validity  in  the 
American  Union,  must  have  something  more  than  mere  insurgent  force 
and  regnant  power  to  rest  upon.  It  must  also  have  constitutional 
authority,  or  some  recognition  as  a  government  by  the  rightful  political 
power,  before  the  courts  can  give  force  to  its  acts  or  its  officers.  This 
seems  to  be  the  foundation  of  the  judgment  in  the  case  of  Texcu  v.  White^ 
7  Wall.  700.  Applying  these  principles  to  the  State  of  Louisiana,  it  is 
well  known  that  the  legal  government  in  that  State  was  overthrown,  at 
least  as  early  as  the  26th  day  of  January,  1861,  and  that  a  new  insurrec- 
tionary government  was  erected  in  its  stead.  And  as  early  as  the  4th 
day  of  February  in  the  same  year,  this  new  govemmeni  in  Louisiana 
joined  in  organizing  the  rebel  government  of  the  so-called  "  Confederate 
States  of  America."  And  it  continued  in  force  as  the  regnant  power  in 
the  State  of  Louisiana,  and  in  the  city  and  parish  of  New  Orleans,  froa: 
its  institution  up  to  the  capture  of  that  city  by  the  Federal  forces  on  the 
25th  day  of  April,  1862.  The  officers  of  such  a  government  are  not 
entitled  to  recognition  in  our  courts,  without  some  act  of  the  legal  power 
tending  to  such  recognition.  No  such  legalization  was  shown  or  attenipterl 
in  this  case.  Without  this,  the  notarial  certificate  was  insufficient.  TotUi 
y.  NedCs  Administrator^  at  the  present  term,  and  cases  there  cited. 
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But  it  is  not  necessary  to  rely  on  a  notiiry  for  the  protest  of  a  note  or 
i)ill  of  exchange.  If  there  is  no  legal  notary,  then  it  is  sufficient  if  the 
protest  be  made  out  and  drawn  up  by  a  respectable  inhabitant  of  tho 
f  acc  at  which  the  instrument  is  payable,  in  the  presence  of  two  wit- 
nesses. But  such  a  protest  should  pursue  *the  form  required  by  the  laws 
or  usages  of  the  place  where  it  i^made.  Story  on  Bills  of  Exchange,  § 
27 G,  note  2.  The  certificate  of  such  a  person  might  \\q  verified  as  his  act 
under  his  hand  and  seed,  and  this  would  be  sufficient  without  any  notarial 
seal.  Rev.  Code,  §  1089.  Hence,  a  notary  is  not  necessary,  though 
convenient,  for  the  purposes  of  commerce. 

4.  But  the  commercial  law  not  only  requires  that  a  foreign  bill  of 
exchange  shall  be  duly  protested  by  a  legal  notary,  or  other  authorized 
person,  but  also  that  notice  of  this  protest  shall  be  sent,  with  proper  dili- 
gence, to  the  party  or  parties  intended  to  be  held  bound,  who  are  entitled 
to  notice,  or  who  have  not  received  notice.  If  this  is  not  done,  such 
parties  are  discharged.  Musson  v.  Lake,  4  How.  262,  and  authorities 
there  cited.  When  the  parties  intended  to  be  held  liable  on  the  bill  or 
note  are  distant  from  the  place  of  protest,  the  notice  should  be  sent  with 
due  diligence  ;  that  is,  with  all  reasonable  dispatch.  And  in  case  there 
is  a  regular  mail  by  which  it  may  be  sent,  our  statute  makes  this  metho«1 
of  sending  it  sufficient.  Our  Revised  Code  directs,  that  "  in  all  cases, 
where  notice  of  non-acceptance  of  a  bill  of  exchange,  or  non-payment  of 
a  bill  of  exchange,  promissory  note,  or  other  negotiable  instrument  is 
given  by  sending  the  same  by  mail,  it  is  sufficient,  if  such  notice  is  directed 
to  the  place  where  the  person  sought  to  be  charged  by  such  not'ce  resided 
at  the  time  of  the  drawing,  making,  or  indorsing  such  bill,  note,  or  nego- 
tiable instrument ;  or  to  the  post-office  nearest  his  residence  at  the  time, 
unless  at  the  time  of  affixing  his  signature  to  such  bill,  note,  or  instru- 
ment, he  specifies  thereon  the  post-office  to  which  he  requires  the  notice 
to  be  addressed."  Rev.  Code,  §  1850.  This  statute  cannot  be  presumed 
to  refer  to  any  other  '*  mails  "  than  such  as  were  regularly  established 
by  law.  As  these  mails  are  carried  by  persons  duly  qualified,  and  acting 
in  performance  of  a  duty  imposed  1^  law,  the  presumption  is  that  these 
persons  properly  and  regularly  discharge  this  duty.  By  reason  of  this 
presumption,  it  is  prima  facie  evidence  that  a  notice  sent  in  this  way 
has  reached  the  person  to  whom  it  is  addressed.  And  this  is  sufficient 
diligence,  whether  the  person  intended  receives  the  notice  or  not.  Knott 
V.  Venable,  42  Ala.  186.  But  this  presumption  ends  when  the  mode  of 
conveyance  is  irregular  and  illegal,  and  the  mail  may  not  be  carried  at 
all,  and  when  it  is  known  that  the  regular  mail  has  been  indefinitely  sns 
pnded.      See  1  Parsons  on  Notes  and  Bills,  480,  481,  482,  483, 484  i 
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also  Story  on  Bills,  §§  287,  288,  300  et  seq.  It  is  known  to  tlie  court,. 
as  a  part  of  the  history  of  the  nation,  that  the  regular  mails  '*  guaranteed 
by  law  **  were  suspended  between  the  city  of  ]New  Orleans,  in  the  State 
of  Louisiana,  and  the  town  of  Florence,  in  this  State,  long  before  the 
biii  in  this  case  fell  due,  and  that  they  were  not  renewed  until  long  after 
the  1st  day  of  February,  1862,  the  .time  that  the  notarial  cerrificate 
declares  the  notice  in  this  case  was  "  put  into  the  post-office  '*  at  New 
Orleans.  See  Tyson  v.  Oliver  et  aLy  43  Ala.  455,  458.  The  government 
of  the  United  States  then  had  no  postal  agents,  or  post-offices,  used  by  it 
for  the  transportation  of  the  mails  in  the  city  of  New  Orleans,  and  no 
mail  service  proceeding  from  that  city  to  Florence,  If  there  wjis  any 
other  method  of  conveyance  for  such  notices,  to  supply  the  place  of  the 
regular  mails,  this  should  have  been  shown  by  proof  outside  of  the  cer- 
tificate itself.  It  is  not  ground  of  a  pritna  facie  presumption  that  the 
notice  was  forwarded,  that  it  was  "  put  into  the  post-office  "  at  a  point 
from  which  no  regular  mails  were  carried,  as  "  guaranteed  by  law."  The 
proof  of  notice  was  then  insufficient.  Todd  v.  NecWt  Administrator^ 
at  the  present  term. 

5.  Another  objection  taken  to  the  certificate  of  the  supposed  notary  is, 
tl'dt  it  is  not  under  a  notarial  seaL  There  seems  to  have  been  an  attempt 
to  impress  some  mark  upon  the  paper,  on  which  the  certificate  is  written, 
in  the  place  of  the  seal ;  but  it  is  so  illegible  that  I  am  not  able  to  deter- 
mine that  it  is  a  seal  of  any  kind,  or  that  it  was  intended  for  a  seal.  But 
as  this  particular  objection  was  not  made  to  the  instrument  below,  I  am 
not  confident  that  it  was  not  waived.  If  the  objection  had  been  made  iu 
the  court  below,  the  plaintiffs  might  have  supplied  its  place  with  a  second 
copy  of  the  notarial  paper,  more  perfectly  executed.  I  therefore  waive 
any  expression  of  opinion  on  this  point.  The  following  authorities  seem 
to  indicate  that  a  legible  seal  is  a  necessary  part  of  a  notary's  certificate 
of  protest  and  notice.  Story  on  Bills,  §  277  ;  1  Parsons  oc  Notes  and 
Bills,  634 ;  Kirlcsey  v.  BateSs  7  Port.  529  ;  TovmsUy  v.  Sumrall,  2 
Peters,  170;  Rev.  Code,  §  1084.     Sed  mde  Rev.  Code,  §§  KSO,  1091. 

6.  Besides  this,  it  is  a  settled  pri^^piple  of  "  the  commercial  law  "  that 
a  foreign  bill  of  exchange  is  entitled  to  certain  days  of  grace,  after  the 
day  on  which  it  falls  due,  before  its  payment  can  be  demanded  and  the 
bill  be  protested  for  non-payment.  Edw.  on  Bills  and  Prom.  Notes, 
517,  518,  and  notes  ;  lb.  47.  This  postpones  the  pavment  of  the  bill 
niiti.  the  third  day  from  the  day  it  falls  due.  Smith's  Com.  Law> 
244,  245,  246,  flolcombe  &  Gholson's  ed.  1847 ;  Story  on  Bais,  §§  329, 
833,  335  et  seq.  In  this  case,  the  bill  is  dated  on  the  30th  day  of  January, 
1861,  and  is  payable  twelve  months  after  date.     This  language  excludea 
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the  day  of  the  date,  which  would  make  the  day  of  payment,  exclusive  oi 
the  days  of  grace,  fall  on  the  31st  day  of  January,  1862.  Chitty  on 
Bills,  370,  12th  Am.  ed.  Add  to  this  the  usual  days  of  giace  allowed 
on  such  an  instrument,  and  the  bill  should  not  have  been  protested  until 
the  3d  day  of  February,  1862,  instead  of  the  1st  day  of  February,  1862. 
If  there  is  any  local  usage,  or  law,  in  Louisiana,  which  changes  this  rule 
of  the  law  merchant,  it  should  have  been  shown  by  proof.  This  was  not 
done.  Then,  in  this  case,  the  alleged  notarial  certificate  shows  that  the 
demand  of  payment,  and  protest  for  non-payment,  were  made  too  soon. 
Such  a  protest  is  insufficient  to  bind  the  indorser.  1  Parsons  on  Notes 
and  Bills,  394  et  seq.  ;  Bank  of  Washington  v.  Triplett,  1  Peters,  25,  31, 
82 ;  Brown  v.  Turner,  1 1  Ala.  752 ;  Savings  Bank  of  New  Haven  v. 
Bates.  8  Conn.  505  ;  DoUfus  v.  Frosch,  1  Denio,  367.  The  notarial 
paper  above  referred  to  was,  in  this  view  of  it,  wholly  insufficient  to  fix 
the  liability  of  the  defendant  Wood.     It  was  therefore  properly  rejected 

by  the  court. 

7.  It  now  remains  to  dispose  of  the  demurrer  to  the  second^  third  and 

fourth  pleas,  or  those  pleailed  by  Wood  alone.  These  pleas  do  not  seen 
lo  have  been  drawn  with  any  very  great  deliberation  and  care.  The 
demurrer  is  a  general  demurrer  to  all  three  of  the  pleas.  Our  statute 
requires  that  ^^  no  demurrer  in  pleading  can  be  allowed  but  to  matter  of 
substance,  which  the  party  demurring  specifies  ;  and  no  objection  can  l>e 
taken,  or  allowed,  which  is  not  distinctly  stated  in  the  demurrer/*  Rev. 
Code,  §  2656.  The  demurrer  is  in  these  words :  '^^  Demurrer,  and 
joinder  in  demurrer,  in  short,  by  consent,  because  the  matters  pleaded 
furnish  no  bar  to  the  action.  Such  demurrer  does  not  come  within  the 
requisitions  of  the  statute.  It  merely  declares  that  the  pleas  are  insuffi 
cient  in  law.  This  is  not  enough.  It  should  state  specifically  the  ground 
of  objection,  why  the  pleas  are  insufficient,  so  that  the  court  could  see 
at  once  what  amendment,  if  any,  could  be  made.  Such  demurrers 
are  not  to  be  allowed,  and  it  is  the  duty  of  the  court  to  overrule  them. 
Rohhins  v.  MendenhaU,  35  Ala.  722  ;  Helvenstein  v.  Higgason^  id.  209  ; 
Bums  V.  MayoT^  etc,  of  Mobile,  34  id.  485;  Cotten  v.  Ruiledge,  33  id. 
110;  Harrison  y,  Nolin,  41  id.  256;  State,  use,  etc.  v.  Gardner,  45  ii.  46. 

8.  But  are  the  pleas  bad  ?  I  tliiut  not ;  though  the  matters  they 
contain  go  much  beyond  what  is  required  in  stating  the  facts.  The 
plea  is  an  answer  to  the  complaint,  or  any  maierial  allegation  or  fact  of 
the  complaint,  which,  if  untrue,  would  defeat  the  action.  The  travel  se 
may  deny  all  the  facts  alleged,  or  any  particular  material  fact.  1 
Chitty 's  PI.  525  ;  Brandnsr  Sf  Brandner  v.  Demick,  20  Johns.  404,  406, 
^jtim'on  by  W^oodworth,  J.     Two  of  the  material  allegations  of  the 
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complaint  are :  (I)  ^'  the  said  bill,  not  being  paid  at  maturity,  was  duly 
protested ;  (2)  of  which  the  defendant  had  due  notice,'^  These  facts  are 
80  denied  in  the  pleas  that  a  material  issue  can  be  taken  thereon.  This 
is  enough.  Rev.  Code,  §  2638.  If  the  plaintiffs  had  wished,  in  the  court 
below,  to  strike  from  the  defendant's  j)leas  other  allegations  of  facia 
which  were  non-essential,  they  should  have  assailed  them  by  specific  ob- 
jections. But,  by  sustaining  these  pleas,  it  is  not  intended  to  recommend 
them  as  precedents  in  the  practice  of  the  courts  of  the  State.  It  ia 
possible  that  they  might  have  been  more  technically  drawn  up. 

For  the   reasons  above  stated,  the  judgment  of  the   court  below  is 
affirmed. 

Judgment  affirmed. 


Gonzales,  appellant,  v.  Hukil. 

(49  Ala.  260.) 

Estoppel  —  gi-antor  of  land  without  title, 

A  husband  and  wife  conveyed  laud,  as  the  hasbaud's  land,  in  which  neither  had  kpj 
interact.  Held^  that  the  wife  was  not  estopped  from  setting  up  against  the  grantee  a 
title  to  such  land  thereafter  acquired  by  her. 

BILL  to  foreclose  a  mortgage.  One  Robinson  and  wife  executed  (o 
Gonzales  a  conveyance  of  land  in  which  neither  had  any  title  or 
interest,  Robin soi>  taking  back  for  the  purchase-money  a  note  and  a 
mortgage,  which  is  the  one  in  question,  on  the  same  lands,  executed  by 
Gonzales.  Thereafter  one  Porter,  who  held  title  to  the  land,  conveyed 
the  same  to  Robinson  in  trust  for  Robinson's  wife,  who  paid  the  purchase- 
money  therefor  to  Porter.  The  court  below  decreed  the  property  to 
the  wife  free  from  any  contract  of  sale  with  Gonzales. 

Walker  Sf  Mnrphey,  for  appellant. 

Morgan,  Bragg  Sf  Thorington,  for  respondent. 

B.  F.  Saffold,  J.  The  bill  was  filed  by  the  appellee,  to  foreclose  a 
mortgage  of  land  given  by  the  appellant,  Gonzales,  to  secure  the  pay- 
ment of  a  note  made  by  him  in  favor  of  the  appellee's  husband,  for  the 
[)urchase-money  on  a  sale  and  conveyance  of  the  land  to  him  by  the 
husband  and  wife.  It  alleged  that  the  note  had  been  turned  over  to  the 
complainant  by  her  husband,  in  consideration  of  her  having  paid  for  the 
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land  with  money  obtained  from  her  father  after  the  sale  to  Gonzales. 
At  the  time  of  the  said  sale  to  Gonzales,  neither  the  complainant  nor 
her  husband,  Robinson,  had  any  title  to,  or  interest  in,  the  land  whatever. 
But  afterward,  the  owner  (Porter)  sold  and  conveyed  it  to  Robinson, 
in  trust  for  his  wife.  The  purchase-money  was  paid  by  her.  In  addi 
tion  to  the  special  relief  sought,  the  prayer  was  "  for  such  other  oi 
fui-ther  and  different  relief  as  the  nature  and  circumstances  of  her  case 
may  require."  The  chancellor  decreed  the  property  to  the  complainant, 
free  from  any  contract  of  sale  with  Gonzales,  and  perpetually  enjoined 
him  from  setting  up  any  claim  to  it  by  virtue  of  the  alleged  sale  froru 
Robinson. 

The  joint  conveyance  of  land  by  husband  and  wife,  as  his  property, 
does  not  estop  the  wife  from  setting  up  a  title  subsequently  acquired. 
She  is  not  suijurisj  except  to  relinquish  her  dower.  Tyler  on  Inf.  & 
Cov.  316;  Jackson  v.  Vanderheyden,  17  Johns.  1G7  ;  Teal  v.  Wood' 
worth,  3  Paige's  Ch.  470.  As  Robinson  and  his  wife  had  no  in- 
terest in  the  land  at  the  time  of  the  sale  to  Gronzales,  of  course  the  latter 
took  none  by  his  supposed  purchase.  His  note  was  without  considera- 
tion, and  his  mortgage  incapable  of  foreclosure.  The  chancellor  hnd 
either  to  dismiss  the  bill,  leaving  the  parties  at  sea  about  their  rightf^.  or 
to  declare  them  as  the  full  history  of  the  case  indicated.  This  he  was 
enabled  to  do,  without  surprise  to  the  defendant,  under  the  disjunctive 
prayer  for  general  relief.    Chaham  v.  Cook  et  al.,  June  term,  1871.    The 

decree  is  affirmed. 

Decree  affirmed. 


Stein,  appellant,  v.  Mayor,  etc.,  of  Mobile. 

(49  Ala.  362.) 

CotutittUional  law  —  municipal  license  tax  —  impairing  obligation  of  contract. 

The  dty  of  Mobile  made  a  contract  with  S.  whereby  it  was  agreed  that  S.  should  carry 
on  tiie  water-works  of  the  city  without  "  let,  molestation  or  hindrance  "  from  the  city, 
and  should  have  the  exclusive  privileji^e  of  supplying  water  in  the  city.  Held^  that  a 
license  tax  on  S.  for  doing  business  under  such  contract,  imposed  by  a  city  ordinance 
passed  in  pursuance  of  its  charter,  was  invalid,  as  impairing  the  obligation  of  a  con- 
tnuTt 

ACTION  by  Albert  Stein  against  the  Mayor,  Aldermen,  etc.,  of  the 
city  of  Mobile,  to  recover  taxes  paid  under  protest.     The  taxes  in 
question  were  collected  from  plaintiff  under  an  ordinance  of  the  defend* 
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ants,  which  was  admitted  to  have  been  passed  in  pursuance  of  the 
cliarter  of  said  city,  whereby  it  was  ordained  "  that  all  persons  trading, 
carrying  on  any  business,  pursuit,  trade,  or  profession  in  the  city,  shall 
obtain  a  license  for  the  same,  in  the  manner  hereinafter  provided."  The 
business  which  it  was  claimed  plaintiff  carried  on  was  the  carrying  on 
of  the  city  water-works  under  a  contract  between  him  and  the  city,  the 
provisions  of  which  are  given  in  the  opinion.  Such  other  facts  as  are  of 
importance  appear  in  the  opinion.  The  court  below  rendered  judgment 
for  defendants  and  plaintiff  appealed. 

B,  Sf  0.  J.  Semmes,  for  appellant. 

No  counsel  are  marked  for  respondents. 

Peters,  C.  J.  Thei  e  is  no  controversy  about  the  facts  in  this  cause. 
They  wore  fixed  by  agreement  of  the  parties  in  the  court  below.  From 
the  statement  of  these  facts,  as  shown  by  the  record,  it  appears  that  the 
city  of  ^Mobile,  in  a  proper  manner,  entered  into  a  contract  with  the  ajv 
}>ellaiit,  Albert  Stein,  to  furnish  said  city  with  water.  Said  contract 
was  so  entered  into  on  the  26th  day  of  December,  1840 ;  and  the  rights 
arising  under  it  were  to  continue  for  twenty  years  at  least,  and  there- 
after until  said  city  redeemed  certain  water-works  conveyed  to  Stein, 
which  had  been  formerly  used  or  erected  by  said  city,  for  the  purpose 
of  securing  a  supply  of  water  for  its  inhabitants.  By  this  contract,  the 
city  of  Mobile  agreed  with  Stein,  upon  his  performance  and  compliance 
on  his  part  with  the  stipulations  and  agreements  in  said  contract,  thai 
he  ''  shall  and  may  retain  quiet  possession  of  said  water-works  for  said 
term  of  twenty  years,  without  let,  molestation,  or  hindrance  "  of  said 
city ;  **  and  said  Albert  Stein,  his  executors,  administrators,  and  as- 
signs, shall,  during  the  said  term  of  twenty  years,  or  any  further  time 
until  said  works  are  redeemed  as  above  stipulated,  have  the  exclusive 
privileye  of  supplying  to  the  citizens  and  inhabitants  of  the  city  of  Mo- 
bile, water  from  the  water-works  aforesaid,  at  the  sum  or  price  which 
sliall  at  no  time  exceed  the  following  rates.**  Under  this  contract,  which 
is  bnt  i);irtly  set  out  above,  said  Stein  went  into  possession  of  said  water- 
works and  supplied  the  inhal)itants  of  said  city  of  Mobile  with  water,  as 
he  was  required  to  do  by  its  stipulations,  up  to  the  date  of  the  mayor's 
license.  There  is  no  pretense  that  he  has  failed  to  perform  and  comply 
with  said  stipulations  ;  or  that  said  contract  has  yet  expired ;  or  thai 
any  of  the  duties  under  it  have  ceased  to  be  required  of  him.  In  thif 
contract,  the  city  of  Mobile,  in  its  corporate  and  personal  capacity,  ip 
the  contracting  party  on  one  side,  and  Stein  on  the  other.    The  businese 
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tx:  be  performed  or  carried  on  is  within  the  limits  of  the  city.  The  au- 
thority of  the  city  does  not  extend  beyond  these  limits.  It  is  a  grant  to 
Stein,  by  the  city,  for  this  purpose ;  that  is,  a  grant  to  him  to  carry  on 
the  business  of  his  water-works  in  the  citv,  under  his  contract.  "  A  con- 
tract  executed,  as  well  as  one  which  is  executory,  contains  obligations 
binding  on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an  ex- 
tinguishment of  the  right  of  the  grantor,  and  Implies  a  contract  not  to 
reassert  that  right.  A  party  is,  therefore,  always  estopped  by  his  ow:\ 
grant."  Marshall,  C.  J.,  in  Fletcher  v.  Peck,  6  Cr.  87,  137.  TI.3 
vity  of  Mobile,  by  its  ordinance  or  by-law,  proposes  to  restrict  the  privi- 
ii  ;r^.  thus  granted,  to  do  business  in  its  limits  under  the  contract  abovj 
nsVrred  to,  unless  Stein  shall  purchase  a  license,  by  a  fine  or  tax,  which 
is  arbitrarily  imposed  by  the  city  government.  Can  this  be  done?  This 
is  the  sole  question  in  this  case. 

Evidently,  the  power  of  the  city  as  a  corporation,  over  its  contracts, 
is  no  more  than  that  of  the  citizen  in  a  like  case.  A  corporation  cannot 
revoke  a  grant  once  made,  and  it  cannot  obstruct  the  full  enjoyment  of 
the  privileges  secured  by  it.  The  power  to  supply  the  inhabitants  of 
the  city  with  water  necessarily  implies  the  right  to  carry  on  this  busi- 
ness in  the  city.  If  this  right  could  be  interfered  with  at  all,  as  there  is 
DO  limit  to  the  interference,  it  may  be  defeated  altogether.  The  con- 
tract shows  that  this  was  not  the  purpose  of  the  parties.  The  city  gov- 
ernment is  a  creature  of  the  State  legislature.  Its  powers,  then,  are  ro« 
strained  by  all  the  constitutional  limits  of  the  General  Assembly  of  the 
State.  It  cannot  pass  by-laws  or  ordinances  which  impair  the  obligation 
of  contracts.  Ang.  &  Ames  on  Corp.,  §§  18,  332,  333,  334,  335  ;  Coo- 
ley's  Const.  Lim.  192,  193,  198.  It  cannot,  then,  revoke  its  grant. 
This  would  be  to  impair  its  contract.  6  Cranch,  137,  supra.  The  ordi- 
nance which  assails  the  privilege  already  granted  impairs  the  contract 
on  which  it  depends,  and  is  void  ;  and  the  tax  levied  under  its  authority, 
by  way  of  license,  cannot  be  supported. 

The  ordinance  complained  of  is  not  merely  a  police  regulation.  The 
police  power  of  the  city  refers  rather  to  the  regulation  of  its  morals  than 
its  property.  Blackstone's  definition  of  this  power  is  :  "  The  due  regu- 
lation and  domestic  order  of  the  kingdom,  whereby  the  inhabitants  of 
the  State,  like  members  of  a  well-governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of  propriety,  good  neighborhood,  and 
good  manners,  and  to  be  decent,  industrious,  and  inoffensive  in  their  re- 
spective stations.**  4  Bl.  Com.  162  ;  also  Cooley's  Const.  Lim.  572, 
0  seq,  and  cases  cited  in  the  notes.  This  is  no  regulation  of  this  sort. 
'  It  18  simply  a  tax  in  restraint  of  a  privilege  already  granted  by  the  city 
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to  the  grantee,  Steia.  The  privilege  or  right  to  carry  on  the  business 
of  the  Mobile  water-works  iu  the  city,  having  been  once  granted,  cannot 
bo  reasserted.  The  ordinance  which  attempts  this  impairs  the  grant,  and 
is  void.  See  Mayor ^  Aldermen,  and  ComnwnaUy  of  the  GUy  of  New  York 
T.  Second  Avenue  Railroad  Co.,  32  N.  Y.  261  ;  also  Cooley,  201,  n.  4. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is   re- 
manded at  appellee's  costs. 

Judgment  reverted* 


Waring,  appellant,  v.  Gradt's  £xboutob. 

(49  Ala.  465.) 
Custom  — partnership  agieement  affected  by. 

It  is  the  custom  for  those  navigating  steamboats  on  the  Alabama  river  to  purchase  salt 
at  Mobile,  to  be  canied  up  the  river  and  sold.  Ihdd,  that  such  custom,  in  the  absenoe 
of  a  contrary  stipulation,  would  affect  a  partnership  agreement  made  for  the  purpose 
of  running  a  steamboat  on  that  river,  and  the  firm  would  be  liable  for  salt  purchased 
by  a  partner  at  Mobile  for  trausportution  and  sale  on  the  boat 

VCTION  by  the  firm  of  Waring  &  Son  against  P.  A.  Grady  and  John 
J.  Moulton  upon  an  account.  It  was  alleged  in  the  complaint  that 
the  defendants  were  copartners  and  joint  owners  in  the  steamboat 
**  Black  Diamond/'  and  in  the  freight  thereof,  and  that  defendants  were 
indebted  to  plaintifls  for  two  hundred  sacks  of  salt  delivered  to  defend- 
ants iis  freight  of  such  boat.  In  support  of  these  allegations,  which  v/ere 
denied,  the  plaintiffs  at  trial  gave  evidence,  which  was  uncontradicted,  to 
show  that  defendants  were  joint  owners  of  the  boat  mentioned ;  that  it 
was  run  by  defendants  from  Mobile  upon  the  Alabama  and  Tombigbtd 
rivers  for  freight  and  passengers ;  that  the  profits  and  losses  arising 
in  such  employment  were  divided  between  defendants;  that  it  was,  and 
had  been  for  many  years,  the  common  practice  iu  that  trade,  when  the 
onlinary  freight  Wiis  scarce,  and  therefore  deemed  advantageous  to  in- 
crease the  freights  of  the  bout,  to  purchase  salt  at  Mobile,  to  be  carried 
11  [)  the  river  and  sold,  or  exchanged  for  wood  or  expenses  ;  and  that 
this  usage  of  the  trade  was  deemed  good  economy,  and  was  recognized 
au(]  known  to  all  the  steamboat-men,  merchants,  and  others,  and  to  own- 
ers en  imaged  in  said  trade,  and  was  considered  within  the  scope  of  said 
business ;  and  that  this  was  also  often  done,  when  no  regular  freight  was 
offering,  to  raise  money  to  pay  the  expenses  of  the  up  trip,  to  be  repaid 
out  of  the   profits  of  tlie  df)wn  tri]) ;  and  that  it  was.  and  is  now,  the 
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every-day  practice  for  owDers  and  masters  iu  charge  of  steamboats  to 
make  such  purchase  on  account  of  the  boat  and  owners,  for  the  benefit 
of  the  vessel,  and  to  increase  or  make  up  profits.  The  plaintiffs  delivered 
salt  at  the  request  of  Moulton,  for  such  use  on  the  boat  named,  which 
they  charged  to  the  boat  and  its  owners.  The  defense  set  up  by  Grady, 
uiid  established  by  evidence,  was,  that  he  had  no  knowledge  of  the  pur* 
chase  of  the  salt,  and  did  not  assent  to  it,  and  that  the  salt  was  sold  for 
bai<i  Moulcon's  benefit. 

The  court  charged,  that  unless  Grady  was  aware  of  the  purchase,  or 
authorized  or  assented  to  it,  he  would  not  be  liable  for  the  salt,  and  re- 
fused to  charge  that  the  custom  proved  affected  the  partnership  contract. 
The  plaintiffs  appealed. 

Boffies  Sf  Overall  and  Cko.  N.  Stewart,  for  appellants.. 

D.  C.  Ajiderson,  for  respondent. 

Peters,  C.  J.  A  partnership  is  created  by  agreement  of  the  partiei 
who  constitute  it,  and  it  may  be  entered  into  with  reference  to  a  custom 
or  usage  of  the  place  where  its  business  is  to  be  transacted.  If  this  cus* 
torn  is  a  legal  one,  and  such  as  the  law  will  enforce,  it  may  modify  the 
legal  effect  of  the  partnership  agreement ;  and  such  a  custom  may  be 
shown,  in  connection  with  the  contract,  to  establish  the  intention  of  the 
parties  in  entering  into  it,  for  such  a  custom  becomes  a  part  of  the  con* 
tract  itself,  and  explains  its  stipulations.  Sampson  4*  Lindsay  v.  Gaz- 
ziim,  6  Port.  123;  Mills  v.  United  States  Bank,  11  Wheat.  431; 
Cutler  V.  Powell,  6  Term,  320.  This  doctrine,  applied  to  this  case,  very 
clearly  shows  that  the  charge  asked  by  the  plaintiffs  below  ought  to  have 
been  given  to  the  jury.  .This  charge  was  not  abstract,  but  was  fully 
supported  by  the  evidence,  which  was  wholly  uncontradicted.  It  was 
asked  in  writing,  and  it  contains  a  fair  statement  of  a  legal  proposition, 
applicable  to  the  issues  submitted  to  the  jury.  The  court  erred  in  re- 
fusing to  give  it. 

The  charge  given  by  the  court  was  also  Incorrect,  and  was  calculated 
to  mislead  the  jury.  It  had  the  effect  to  withdraw  from  their  considera- 
tion all  that  part  of  the  evidence  which  tended  to  establish  the  customer 
usage,  which  modified  the  legal  effect  of  the  partnership  agreement,  in 
reference  to  the  jjurchase  of  the  salt.  Such  a  charge  cannot  be  sustained. 
29  Ala.  188;  24  id.  651;  23  id.  17;  22  id.  501,  796.  If  the  obli- 
gal  ions  of  the  partnership  were  modified  by  the  usage  attempted  to  be 
proven,  of  which  the  jury  mu.->t  judge,  then  the  contract  of  partnership 
permitted  the  salt  to  be  purchased.     What  this  contract  permitted  wai 
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within  the  scope  of  the  basiness  in  which  the  firm  was  engaged  :  and, 
within  this  scope  or  limit,  the  act  of  one  partner  is  the  act  of  all,  and 
binds  all.  3  Kent,  40,  41  ;  1  Parsons  on  Contracts,  174-5,  and  cases 
there  cited.  If  a  partner  wishes  to  protect  himself  against  snch  a  usage, 
the  partnership  agreement  should  be  so  framed  as  to  do  this,  of  he 
should  give  notice  of  dissent.     27  Ala.  245, 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is  r»> 
manded  for  a  new  trial. 


Bibb,  appellant,  y.  Hitchcock. 

(49  Ala.  468.) 
Negotiable  inetrunierU  —  note  given  for  embezzled  /unit. 

A  clerk  in  a  postoffice  embeuled  funds  for  which  the  postnuuster  was  liable  toths 
government.  To  secure  himself  the  postmaster  induced  the  derk  to  give  faim  a 
note  with  surety,  lie  agreeing  not  to  prosecute  criminally  for  the  embezzlement. 
Held^  tliat  the  note  was  valid  and  the  surety  liable.* 

SUIT  in  Chancery  by  Hitchcock  against  Bibb  to  set  aside  a  judgment 
at  law  and  permit  a  rehearing  on  the  ground  that  a  promissory  note 
upon  which  the  judgment  was  founded  was  void  as  against  public  policy. 
The  facts  were  as  follows:  In  1868  one  Raley  was  clerk  in  the  post* 
office  at  Montgomery,  Alabama,  and  Bibb  was  postmaster.  Raley  embez* 
zled  a  considerable  amount  of  the  funds  belonging  to  the  postotRce.  For 
these  funds  Bibb  was  responsible  to  the  united  States.  The  bill  of 
complainant  stated  that  after  Bibb  discovered  said  embezzlement  he 
became  **  anxious  to  secure  himself  against  loss,  and  agreed  with  said 
Raley  that  if  said  Raley  would  give  him  a  promissory  note  for  the  amount 
embezzled,  he  would  not  institute  criminal  proceedings  against  Raley  ;  that 
in  pursuance  of  said  agreement,  Raley  promised  to  give  a  note  with  se- 
curity. In  execution  of  this  agreement,  Raley  gave  a  promissory  note  to 
Bibb,  signed  by  complainant  Hitchcock  and  others  for  the  amount  em- 
bezzled. The  judgment  mentioned  was  upon  this  note.  The  bill 
claimed  that  the  facts  connected  with  the  giving  of  the  note  constituted  a 
good  defense  thereto.  An  injunction  was  granted  upon  the  bill,  and  from 
a  denial  to  dissolve  it  and  dismiss  the  bill,  Bibb  appealed. 

•  See  Buck  v.  First  Nat,  Bank,  15  Am.  Rep.  189. 
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Tkamtu  G.  Jm^eBj  for  respondent. 

Peters,  C.  J.  [After  stating  the  facts  and  considering  whether  com- 
plainant  had  shown  sufficient  excuse  for  failing  to  defend  in  the  suii  at 
law.]  But  is  the  defense  insisted  on  sufficient  to  bar  a  recovery  at  law  ? 
If  Bibb  was  bound  to  make  good  the  amount  of  Raley's  embezzlement, 
as  the  bill  alleges,  iSien  he  stood  in  the  attitude  of  security  for  Raley,  and 
Kaley  would  be  bound  to  refund  to  him  the  amount  he  would  be  forced 
Id  ^ay  iat  the  aakbeaEcleBient.  The  giving  of  the  aote  to  Bibb,  by  Raley, 
flowed  that  he  accepted  the  payment  that  Bibb  made  for  him.  This 
would  establish  the  relation  of  debtor  and  creditor  between  them.  Ross 
V.  Peargfm,  21  Ala.  473.  The  consideration  of  the  oftote  was,  then,  a 
debt  which  Raley  owed  to  Bibb,  for  the  amount  of  the  embezzlement. 
This  was  a  legal  consideration,  and  Raley  could  not  be  permitted  to  re- 
jmdiate  the  payment  of  the  note.  If  the  note  bound  Raley,  as  it  certainly 
did,  it  also  bound  his  surety  to  the  same  extent.  Evans  v.  Keeland, 
9  Ala.  42.  The  agreement  to  give  the  note  with  surety,  for  the 
amount  of  the  embezzl^nent,  is  not  the  contract  on  which  the  suit  in 
this  case  is  founded.  That  agreement  is  such  an  one  as  the  law  might 
not  hs^e  enforced ;  but  the  contract  of  the  note,  to  which  the  agreement 
led,  is  quite  a  different  thing.  This  latter  contract  is  not  affected  with 
the  vice  of  that  agreement.  It  was  proper  and  right  in  itself,  and  it  is 
founded  on  a  legal  consideration,  as  is  shown  in  the  bill ;  that  is,  the 
obligation  that  Raley  was  under  .to  Bibb,  to  make  good  the  amount  of 
the  embezzlement  that  Bibb  was  liable  to  pay  for  him.  2  Kent,  468 ; 
Mnoe  V.  Synge^  15  East,  440.  The  general  rule  is,  that  any  act  of  the 
plaintiff,  from  which  the  defendant  derives  a  benefit,  is  a  sufficient 
consideration  to  support  a  promise  or  contract  1  Brick.  Dig.  382,  § 
114^  and  cases  there  cited.  Bibb's  act  in  paying  the  amount  of  the  em- 
bezzlement for  Raley  was  a  benefit  to  Raley.  The  consideration  of 
Raley's  note  is  this  benefit,  and  not  the  agreement  to  refrain  from  the 
prosecution  of  said  Raley  for  embezzlement,  as  is  argued  in  appellee's 
brief.  There  is,  then,  no  sufficient  defense  shown  in  the  bill  to  the  suit  at 
law.  The  motion  to  dismiss  for  want  of  equity  should  have  prevailed 
in  the  court  below.     In  refusing  this  motion,  the  court  erred. 

Hie  judgment  and  order  of  the  court  below  is  reversed,  and  this  courts 
proceeding  to  render  the  decree  that  should  have  been  rendered  in  the 
court  below,  doth  order,  adjudge,  and  decree  that  the  injunction  hereto- 
fore allowed  and  issued  in  this  case  be  dissolved ;  that  this  bill  be  dis- 
missed out  of  this  court  for  want  of  equity,  and  that  appellee,  said  Henry 
Vol.  XX.— 37 
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W.  Hitchcock,  pay  the  costs  of  this  suit  in  this  conrt^  and  in  the  cout 
below. 


Cousuis  T.  State. 

(60  Ala.  us.) 

Lieenie  —  $tatute$  requiring,  amMtitutiomaL 

A  Btatata  of  Alabama  provided  that  every  person  engaged  In  a  piofMSiaii  should  taks 
oat  and  pay  a  spedflc  sum  for  a  license,  and  the  doing  of  proffwrinniil  boafneas  wttfa- 
oat  a  license  was  declared  a  misdemeanor  and  punishable  as  sncfa.  Held,  that  the 
statute  applied  to  lawyers,  and  was  constitutional.* 

INDICTMENT  against  an  attomej  for  violation  of  the  revenue  laws 
of  the  State  in  practicing  and  carrying  on  the  business  of  his  pro- 
fession without  taking  out  a  license.  By  a  statute  entitled  ^^  An  act  to 
establish  revenue  laws  for  the  State  of  Alabama,"  passed  in  1868, 
it  was  provided  that  any  person  who  ^' shall  be  engaged  in  or  carry  on 
any  business  or  profession,  or  do  any  act,  for  the  doing,  prosecuting  or 
carrying  on  of  which  a  license  is  by  law  required  to  be  taken  out,  without 
having  paid  for  and  taken  out  such  license,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  fined  three  times  the  amount  of  such  licen8e« 
and  may  be  confined  in  the  county  jail  not  exceeding  one  year,  at  the 
discretion  of  the  court.''  Among  the  professions  for  which  a  license  was 
required  to  be  taken  out  was  that  of  the  law.  The  defendant  balow 
demurred  to  the  indictment  upon  this  among  other  grounds :  '*  That  the  law 
set  forth  in  said  indictment,  so  far  as  it  applies  to  lawyers,  is  unconstitu- 
tional and  void,  and  for  these  reasons  the  indictment  does  not  charge  any 
offense.''  The  court  below  overruled  the  demurrer,  and  a  jury  trial  was 
had,  whereat  the  defendant  was  convicted  and  fined  as  provided  by 
statute.     The  other  facts  appear  in  the  opinion. 

Thos,  H,  WatU,  for  defendant  Cousins. 

Ben,  Oardner,  Attorney-Greneral,  for  State. 

Peters,  C.  J.  [After  considering  the  form  of  the  indictment]  The 
third  objection  urged  in  the  demurrer  is  also  untenable.  Since  the 
decision  of  the  case  of  the  Mayor,  etc.,  of  Mobile  v.  Tuille,  3  Ala.  1.37,  it 
has  not  been  seriously  doubted,  in  this  State«  that  the  Greneral  Assembly 
has  power  to  raise  revenue  by  license  on  the  business  and  occupations  ol 

*  8eo  Ould  y.  Richmond,  14  Am.  fiep.  ISa 
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the  people.  In  that  case,  Judge  Obhond  declares  :  ^<  The  decisions  of 
this  court  in  the  Matter  o/Dorsetf,  7  Port  295,  has  been  referred  to,  as 
sustaining  the  positson  that  the  act  is  unconstitutional.  But  the  ground 
upon  which  the  law  in  that  case  was  held  to  be  void,  was  not  that  the 
legislature  could  not  regulate  the  matter,  and  provide  for  the  licensing 
attorneys  at  law,  but  because  the  act  was  partial,  and  did  not  operate 
alike  on  all  the  citizens  of  the  State.  Thus,  Judge  Goldthwaite  holds 
this  language :  '  As  the  Constitution  Is  silent  with  respect  to  the  pursuits 
of  business  or  pleasure,  the  General  Assembly  has  the  power  to  prescribe 
any  qualification,  not  inconsistent  with  the  rule  that  equality  of  right 
must  be  preserved ;  in  other  words,  that  any  citizen  may  lawfully  do 
what  is  permitted  to  any  other.  It  rests  with  the  legislative  power 
to  prescribe  the  conditions  on  which  any  avocation  or  calling  shall 
be  pursued,  so  that  the  door  is  closed  to  none  ;  and  there  seems  to  be  no 
other  limit  to  their  discretion,  than  the  one  which  arises  from  the  first 
section  of  the  bill  of  rights  referred  to.'  **     8  Ala.  140. 

In  the  case  above  cited,  Yuille  was  a  baker  in  the  dty  of  Mobile,  and 
he  violated  an  ordinance  of  the  city  government,  controlling  the  weight 
of  his  bread  sold  to  citizens  of  the  city.  He  was  sued  under  the  ordi- 
nance, and  fined  twenty  dollars  ;  and  he  appealed  from  that  judgment  to 
this  court.  Here,  the  chief  question  discussed  was,  the  power  of  the 
General  Assembly  to  control  and  prescribe  the  conditions  on  which  any 
avocation  or  calling  shall  be  pursued  ;  and  it  was  settled,  that  this  power 
is  absolute,  if  the  control  exercised  is  imposed  on  all  alike.  This  was  in 
1841.  Since  that  time,  this  power  has  been  constantly  exercised.  Under 
the  present  revenue  laws,  the  occupations  which  are  regulated  by  a 
license  are  between  thirty  and  forty  in  number.  Pamphlet  Acts  1868, 
830-33,  §§  112,  114,  115.  If  the  power  fails  as  to  one  occupation,  it 
fails  as  to  all.  This  has  never  been  seriously  contended  since  the  decis- 
ion in  the  case  of  Yuille,  above  quoted. 

But  it  is  contended,  that  the  lawyer  alone  is  exempted  from  this 
power  of  regulation  by  the  General  Assembly.  This  exemption  he 
derives  from  the  privilege  to  practice  his  profession  at  all,  dependent 
upon  his  license  as  an  attorney  at  law.  In  the  technical  sense  of 
the  word,  the  sense  in  which  it  is  used  in  the  statute,  he  is  no  lawyer 
without  a  lawyer's  license  to  confer  that  privilege  upon  him.  The 
license  of  an  attorney  at  law  creates  his  occupation  simply.  If  he  does 
not  engage  in  its  practice,  he  is  not  bound  to  pay  the  license  demanded 
by  the  statute.  If  he  does,  then  he  must  do  so  under  the  law  which  pro- 
scribes the  conditions  upon  which  the  occupation  may  be  engaged  in,  or 
carried  on.     There  is  nothing  particularly  sacred  in  the  profession 
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or  biiuii£BB  of  A  Jawjer,  which  pate  iibn  abore  the  legislative  power  to 
place  on  Jik  flhoulden  his  jast  ehare  of  the  necewary  burdens  of  the 
State.  If  his  share  of  this  particular  burden  is  unequal,  and  he  com- 
plains of  it  .for  this  reason,  it  will  be  removed ;  bat,  without  this,  he  has 
no  more  right  to  avoid  his  duty,  than  the  tobacco  dealer,  the  peddler,  or 
the  oitiaen  who  .publishes  a  newspaper,  or  bi^es  bread.  The  right 
to  r^ulate  the  property  and  the  avocatiooiB  of  ito  oitiaens  by  the  State  is 
sovereign,  and  it  should  neither  be  abrogated  nor  abandoned. 

Jt  is  the  sacred  duty  of  the  citizen  to  obey  the  laws  of  the  State.  A 
failure,  or  refusal  .to  do  this  is  '"'  against  the  peace  and  dignity  of 
the  State."  -It  is  a  defiance  of  the  sovereign  power.  Such  conduct  has 
all  'the  elemente  of  crime,  if  willfully  adhered  to;  and  this  justifies 
the  £tate  in  classing  it  with  misdemeanors.  There  can  be,  I  think,  no 
doubt  (of  the  authority  of  the  State  so  to  treat  it,  and  to  enforce  obedi- 
enoe  by  indictment  and  the  infliction  of  penaldes  by  way  of  punishment. 
That  has  been  done  in  this  caBe.  When  the  grade  of  punishment  is  fixed 
by  law,  the  courte  can  neither  fall  below  it,  nor  transcend  it.  47 
Ak.47.. 

Xhe  ipunidmient  in  this  case  is  a  fine  three  times  the  value  of  the 
lisense  required  by  law,  and  the  court  should  inflict  it.  In  this  prosecu* 
tion,  the  fine  was  sixty  dollars,  under  the  act  of  December  81,  1868, 
which  fixes  tlie  price  of  the  license  at  twenty  dollars.  But  this  clause 
of  ithe  act  (has  been  since  repealed,  and  the  price  of  a  license  is  now  ten 
dollars.  Pamphlet  Acts  1870-71,  7.  Hus  would  make  the  fine 
thirty  dollars,  which  -was  the  amount  of  the  fine  imposed  in  the  court 
below.     This  *was  correct.     T^e  judgment  is,  therefore,  affirmed. 

JudffTnent  (iffhmed, 

B»  Jl  .SIXFOLD,  J.,  dissented. 


BSAALET  V.  fiXATS. 

(60  Ala.  14a) 

'Vrtminca  lam-^  imoxieation  <m  e^eimfar  crime. 

Ho  degree  of  intoxication  will  excuse  a  criminal  act,  bat  it  isctherwisein  lespect  tomen* 
ta!  unsoandnesB  prodneBd  by  dnmkemiess  and  remaining  after  the  intoiloatian  has 
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iendant  was  convicted  in  the  court  below. 
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Houtton  4r  Pryor  aodX*  P.  Walier^  for  thft  pri«mar.. 
Betu  (irardlnar,.AttQni67-Grentfal^  for  the  State. 

Petebs,  C.  J.  Tha  offanse  ohai^ged  in  thb  proaecotioa  ia  thiia^rtBted 
in  the  mdictment :  "  That  before  the  findiDg  of  thi&  indictmrnit,  Henry 
Beasley,  unlawf  ally,  and  with  malice  i^orethought,  killed  Jos^h  Todd 
by  shooting  him  with  a  piatol ;  against  the  peace  and  dignity  of  the  State 
of  Alabama."'  To  this,  the  aocosed.  pleaded  *' not  guiLty,"  and  went  to 
trial  00  thia  plea  by  &  jury*  The  verdiot  of  the  jury  waa  against  him, 
and  he  waa  conTicted  of  nmrder  in  the  second  degree,  and  sentenoadi  to 
imprisonment  in  the  penitentiary  for  eleven  yean..  Foam  this  judgment 
of  conviction  the  accused  appeals  to  thia  court..  The  only  errons  aam- 
plained  of  are  those  alleged  to  be  founded  on  the  ohaigea  o£  the-  oonrt 
below,  which  were  excepted  to,  and  made  a  part  of  the  reoosd  by  bill  of 
exceptions. 

The  defense  set  up  on  the  trial  was  insanity,  fixim  tfaa  effeet»  of  a  gun- 
shot  wound  in  the  head,  and  habitual  dmnkmiuess.  Murder  in  the 
second  degree  is  thus  defined  in  the  Code ;  *^  Eiwory  athen  homicide " 
(murder  in  the  first  degree  excepted),  ^<  committedi  under  auohi  oiroum- 
stances  as  would  have  constituted  murder  at  common,  lawvis-  murdbp  in 
the  second,  degree."  Rev.  Code,  §  3653.  Blaokstone  dednai  murdac  at 
oonmion  law  to  be,  ^  when  a  person  of  sounds  memory  and  ditcnUon  un- 
lawfully kiUeth  any  reasonable  oreature  in  being,  and;  under  the  king's 
peace,  with  malice  aforethought,,  express  or  implied."  4  Bi.  Com. 
[195]  ;  3  Inst.  47.  This  definition^  with  such  change  of  phraseology  as 
renders  it  suitable  to  the  institution  and  govemmeut  of  diis  country,  is 
adopted  and  approved  by  the  courts-  of  the  States^and  oi  the  government 
of  the  United  Statea.  Amer.  Law  of  Horn,  by  Wharton,  33 ;  Med. 
Jurisp.  by  Wharton  ^  Stills,  ed  1855,  664,  §.  966.  This  court  has 
declared,  that  the  law  of  homicide  in  this  State  is  derived  from  the  com-  ^ 
mon  law  of  England.  Pienon  v..  The  SuUe,  12  Ala.  149^  Fmm.  this 
it  appears  that  the  sanity  or  insanity  of  the  accused,  la  involve  in  the 
very  definition  of  the  ojQtense  of  murder  in  all  ita  degrees^  and  is  necasBa- 
rily  a  fact  which  influences-  the  determination  of  the  jury  upon  the  ques- 
tion of  guilt  or  innocence.  In  the  case  of  Tlte  Commonwealth  y^Rogen^ 
7  Mete.  500,  the  evidence  showed  that  Bodgers,  the  aoonsed,  stobbed 
Lincoln,  the  warden  of  the  prison  in  which  Rodgers  wiaa  oonfined,  and 
killed  him,  without,  any  provocation  whatever.  Tho-  sole  defense  was 
the  insanity  of  tha  prisoner.  Shaw,  C.  J.,  stated  the  law  of  that  case 
xn  those  worda-:  *^  la  order  to  constitute  a  crime,  a  peorson  must  hav«  in* 
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telligenoe  and  capacit j  enough  to  have  a  criminal  intent  and  purpose ;  .  • 
.  .  In  order  to  be  responsible,  he  must  have  sufficient  power  of  memory 
to  recollect  the  relation  in  which  he  stands  to  others,  and  in  which  others 
stand  to  him ;  that  the  act  he  is  doing  is  contrary  to  the  plain  dictates  of 
justice  and  right,  injurious  to  others  and  a  violation  of  the  dictates  of 
duty."     S.  C,  1  Lead.  Cr.  Cas.  87,  89. 

Li  the  case  at  bar,  the  killing  was  most  clearly  proven.  There  can 
be  no  doubt  about  the  perpetration  of  the  criminal  act.  It  was  done  in  a 
manner  the  most  deliberate  and  cruel,  if  the  accused  was  of  sound  memory 
and  discretion  at  the  time  the  homicide  was  committed.  Then,  the  de- 
fendant would  be  clearly  guilty  as  charged  in  the  indictment,  if  he  was 
of  sound  memory  and  discretion  at  the  time  Todd  was  killed  by  him.  To 
show  that  the  accused  was  not  of  sound  memory  and  discretion  at  the 
time  he  committed  the  fatal  act  that  resulted  in  the  death  of  Todd,  evi- 
dence was  introduced  by  the  defense,  tending  to  show  that  the  prisoner 
had  shot  hinself  in  the  head  some  nineteen  years  before  the  trial  in  the 
court  below,  which  produced  '^  a  depression  in  the  skull,  and  a  compres- 
sion of  the  brain  ;  "  that  after  this  wound,  which  was  on  the  right  side  of 
the  head,  the  prisoner  had  been  affected  with  '^  partial  paralysis  in  his 
left  arm  and  left  leg,"  up  to  the  day  of  the  trial,  and  that  the  wound  in 
the  head  still  remaiaed  ^'  sensitive  to  the  touch."  Evidence  was  also 
offered  in  the  defense,  which  tended  to  show,  that  for  several  years  before 
the  killing,  the  accused  was  '^a  great  drunkard  ;  "  that  he  was  ''  generally 
drunk ; "  his  habits  were  '<  to  drink  from  a  half  to  one  gallon  of  spirits 
every  night,  and  large  quantities  before  breakfast,  and  before  dinner,  and 
before  supper  each  day."  He '' frequently  saw  sights,  such  as  witches 
and  devils,  and  imagined  that  men  were  after  him  to  kill  him."  He 
fancied  that  <'  hair  grew  in  the  palms  of  his  hands,"  which  he  tried  to  pluck 
out  and  in  '^his  mouth,  and  was  choking  him  ;  "  and  about  three  weeks 
before  the  killing,  he  had  an  attack  of  delirium  tremens.  There  was 
also  proof,  that,  when  drunk,  he  was  '^  a  crazy  man,  wild  and  furious,  and 
without  sense  or  reason ;  "  and  on  the  Saturday  before  the  killing,  which 
took  place  on  Monday,  "  he  was  seeing  witches  and  devils,  and  was  a 
wild  and  crazy  man."  There  was  evidence  also  showing  that,  on  Monday, 
the  day  of  the  killing,  "  he  was  in  like  condition,"  as  on  the  Saturday  be- 
fore. The  evidence  for  the  prosecution  tended  to  show  that  the  killing  was 
wholly  unprovoked,  and  perpetrated  in  the  most  deliberate  and  brutal  man- 
ner ;  that  the  accused  was  not  totally  deprived  of  memory  and  discretion  at 
the  time  of  the  commission  of  the  act,  which  constitutes  the  offense  charged. 
There  was  no  serious  conflict  in  the  testimony,  except  as  to  the  state  ol 
mind  of  the  defendant  in  the  court  below  at  the  time  of  the  homicide. 
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Upon  this  evidenoe,  the  court  gave  seven  charges  to  the  jury,  each  of 
which  was  excepted  to  by  the  accused,  and  incorporated  into  the  record 
by  bill  of  exceptions.  The  first  of  these  charges  was  in  these  words : 
"  Drunkenness,  in  itself,  was  no  palliation  or  excuse.''  And  the  fifth 
ckirge  was  in  these  words :  '^  Upon  the  evidence,  the  defendant  was  guilty 
of  murder  in  the  first  degree,  or  of  nothing." 

It  is  said  in  MaHin  v.  The  State,  47  Ala.  564,  573,  that  '<  where 
there  is  any  rebutting  proof,  the  court  ought  so  to  charge  as  to  recognize 
its  effect."  This  is  particularly  so,  when  the  charge  is  general,  and 
applies  to  the  whole  case.  Here,  the  proof  tended  to  show,  not  only 
that  the  accused  was  drunk,  but  when  drunk  was  ^  a  crazy  man,  wild  and 
furious,  and  without  sense  or  reason ; "  that  on  Saturday  before  the 
killing  on  Monday,  '^  he  was  seeing  witches  and  devils,  and  was  a  wild 
and  crazy  man  ; "  and  on  Monday,  the  day  of  the  killing,  *^  he  was  in 
like  condition,"  as  he  had  been  on  the  Saturday  before.  The  first 
charge  of  the  court  above  set  out  ignores  all  this  evidence  of  mental 
unsoundness,  and  seems  to  take  it  for  granted  that,  if  it  existed,  it  must 
nec^sarily  be  the  immediate  effects  of  the  defendant's  drunkenness. 
Such  a  charge  is  vicious,  because  it  excludes  from  the  jury  all  the  evi- 
dence of  mental  unsoundness,  which  might  or  might  not  be  a  palliation 
or  excuse  for  acts  which  would  otherwise  be  criminal,  according  to  the 
ibgree  and  character  of  the  mental  unsoundness.  The  policy  of  the  law 
forbids  that  mere  drunkenness  alone  should  do  away  with  the  rcsponsi* 
nility  for  crimes.  Whart.  &  Stille  Med.  Jurisp.  50,  §  66.  But,  as 
all  crime  implies  some  degree  of  intelligence  in  the  criminal,  the  humanity 
of  the  law  will  not  sanction  the  punishment  of  a  person  incapable  of 
rational  action.  United  States  v.  Mc  Glue^  1  Curtis'  C.  C.  R.  1  ;  1  Lead. 
Cr.  Cas.  87,  and  notes,  93 ;  Hodgers^s  case,  supra  ;  1  Russ.  Cr.  1, 
2.  Drunkenness  may  be  said  to  have  two  degrees  in  its  effects  upon  the 
memory  and  discretion.  The  one  of  these  is  mere  intoxication.  No 
degree  of  this  will  palliate  or  excuse,  where  it  is  the  effect  of  the 
voluntary  act  of  the  defendant.  The  State  v.  Bullock,  13  Ala.  413. 
Blackstone,  and  the  older  authorities  say,  that  drunkenness  itself  is  a 
crime  ;  and  ^'  the  law  of  England,  considering  how  easy  it  is  to  counter* 
felt  this  excuse,  and  how  weak  an  excuse  it  is,  though  real,  will  not  suf« 
fer  any  man  thus  to  privilege  one  crime  by  another."  4  Bl.  Com.  25. 
The  other  effect  of  drunkenness  is  mental  unsoundness,  brought  on  by 
excessive  drinking,  which  remains  after  the  intoxication  has  subsided. 
This  latter  mental  unsoundness,  if  it  exists  to  such  excess  that  the 
accused  loses  the  government  of  his  reason,  may  be  interposed  as  a 
palliation  or  excuse  for  crime.     United  States  v.  Drew,  1  Lead.  Cr.  Cas. 
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115  and  notes.  Here,  there  was  proof  not  only  of  ezcoasive  intozica- 
tion,  but  also  some  proof  of  menial  onsoundness,  which  was  separable 
from  mere  intoxication.  It  shooldy  therefore,  have  been  left  to  the  jury 
to  determine  whether  there  was  any  mental  nnsoondness  which  was 
separable  from  the  intoxication;  and  if  there  was,  whether  it  waa 
sufficient  to  overthrow  the  defendant's  sense  of  right  and  wrong.  The 
defendant's  drunkenness  might  be  looked  to  as  a  means  of  producing 
this  effect.  The  charge  of  the  court  was  calculated  to  misdirect  the  jury 
in  making  this  inquiry.  The  evidence  of  insanity  of  the  accused  may 
have  been  regarded  by  the  learned  judge  in  the  court  below  as  very 
feeble,  yet  this  would  not  justify  a  charge,  which,  in  effect,  withdrew  it 
from  the  jury.     Martin  v.  The  State,  47  Ala.  564. 

The  second  charge  above  quoted,  which  is  numbered  the  Jifth  in  the 
bill  of  exceptions,  is  erroneous.  It  is  a  diarge  upon  the  effect  of  the 
evidence,  without  the  request  of  either  party.  In  Edgar  v.  The  State^ 
43  Ala.  312,  this  was  declared  to  be  error.  Besides,  the  charge  is  not 
free  from  contradiction  in  itself.  It  is  very  well  calculated  to  confuse 
and  mislead  the  jury.  The  testimony  was  not  wholly  free  from  con- 
tradictions. Yet  it  is  founded  on  the  presumption  that  there  was  no 
such  contradiction.  Doubtless  the  learned  judge  intended  to  charge  the 
jury,  if  they  believed  from  the  evidence  that  the  defendant  was  merely 
drunk  and  not  insane,  when  he  committed  the  act  of  killing,  then  he  was 
guilty  as  chai^d  in  the  indictment,  but,  if  they  believed  he  was  so 
insane  as  not  to  know  right  from  wrong,  then  he  was  not  guilty.  This 
would  have  been  correct 

The  unsoundness  of  mind  which  .excuses  a  criminal  act,  must  be  of 
such  degree  as  deprives  the  accused  of  the  capacity  to  know  right  from 
wrong.  Short  of  this,  it  does  not  excuse.  1  Buss.  Cr.  9,  Sharswood's 
ed.  and  notes ;  MosUr's  case,  4  Barr,  264. 

The  monstrous  barbarity  of  the  act  of  killing  should  not  be  admitted 
as  a  presumption  of  insanity.     Stark's  case,  1  Strobh.  479. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial ;  and  the  accused,  Henry  Beasley,  wiUbe  held 
to  answer  the  indictment  under  which  he  has  been  arrested,  until 
sharged  by  due  course  of  law. 

Adgment  rtvened,  etc 
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M1LLEB9  appellant^  ▼.  Mo  Williams. 

(fiO  A]A  427.; 
Municipal  oorpcratUm  ^private  property  cannot  be  taken  on  6xeetiK»n  ttgatn. 

Bm  pdviite  pnypeity  ol  tiie  inhabitaDt  of  an  inooipoiated  town  is  not  liable  to  leisnn 

upon  an  execution  against  the  town. 

^TOTION  for  a  summary  judgment  against  E.  C.  McWniiams  for 
^  failure  to  collect  on  execution  issued  on  a  judgment  held  by 
plaintilE  against  the  town  of  Camden,  which  was  an  incorporated  town. 
The  town  owned  no  property  and  the  defendant  declined  to  levy  upon 
the  private  property  of  any  inhabitants  of  the  town,  but  returned  upon 
the  execution  ^*  no  property  found."  The  court  below  refused  plaintifPs 
motion. 

Ooehran  Sf  Dawson^  for  appellant 

&  J,  Oumming,  contra, 

PETSBfl,  C.  J.  The  question  presented  by  this  appeal  is,  whether 
the  private  property  of  an  inhabitant  of  an  incorporated  town  is  liable  to 
be  seized  on  execution  issued  on  a  judgment  against  the  town  as  a  cor- 
poration, and  sold  for  the  satisfaction  of  such  judgment,  when  the  town 
possesses  no  property  of  its  owu.  This  seems  to  be  a  question  hereto- 
fore unsettled  in  this  State.  In  a  well-considered  case  in  the  Supreme 
Court  of  the  State  of  Mississippi,  it  was  settled  in  that  State  in  185?, 
that,  where  there  is  no  provision  in  the  act  of  incorporation,  which 
authorized  a  resort  to  the  individual  property  of  the  inhabitants  of  an 
iLCorporated  town  for  the  purpose  of  discharging  a  judgment  against  the 
corporation,  then,  the  private  property  of  the  inhabitants  of  the  town 
could  not  be  seized  on  execution  against  the  property  of  the  corporation 
alone.  Homer  v.  Coffey,  25  Miss.  434.  This  is  now  esteemed  to  be 
the  better  doctrine,  outside  the  New  England  States.  Dillon  on  Mun, 
Corp.,  §  432.  The  acts  incorporating  the  town  of  Camden  give  no 
power  to  seize  the  individual  property  of  its  inhabitants,  to  pay  the  debts 
of  the  corporation.  They  only  authorize  a  tax  to  be  levied  and  collected 
by  the  corporate  authorities  for  this  purpose.  Acts  of  Ala.  1857- 
1858,  225,  §  6,  No.  181;  Acte  1869,  391,  No.  299;  Acto  1872- 
1873,  286,  No.  277.  It  is  the  duty  of  such  a  corporation  to  provide 
Vol.  XX.— 88 
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for  the  payment  of  its  liabilities.  Oounty  Oommissioners  v.  Rather^  at 
Jane  term,  1872;  Ex  parte  Selma  ^  Gulf  Bailroad,  45  Ala.  696.  The 
authority  that  contracts  the  debt  should  attend  to  its  liquidation.  After 
the  amount  of  the  liability  is  fixed  by  judgment  against  the  corporation, 
and  execution  issued  on  such  judgment  is  returned  ''No  property 
found/'  then  it  becomes  the  duty  of  the  corporate  government  to  levy 
«nd  collect  such  a  tax  as  may  be  necessary  to  discharge  the  judgment 
thus  existing.  If  they  fail  to  do  this,  mandctmtu  is  the  proper  remedy. 
WciUdey  v.  City  of  Muscatine^  6  Wall.  481 ;  Dillon  on  Mun.  Corp.,  § 
685.  note  4. 

Then,  the  motion  against  the  sheriff  in  the  court  below,  who  refused 
to  levy  an  execution,  issued  on  a  judgment  against  the  town  of  Camden, 
on  the  property  of  the  inhabitants  of  said  town  for  its  satisfaction,  was 
properly  overruled  and  denied. 

Besides  this,  the  Constitution  of  this  State  declares,  that  "  The  General 
Assembly  shall  not  have  power  to  authorize  any  municipal  corporation  to 
pass  any  laws  contrary  to  the  general  laws  of  the  State,  nor  to  levy  a 
tax  on  real  and  personal  property  to  a  greater  extent  than  two  per  centum 
{per  annum)  of  the  assessed  value  of  such  property."  Const.  Ala.,  art. 
4,  §  36.  This,  then,  by  implication,  if  not  directly,  forbids  the  prop- 
erty of  the  citizens  of  such  corporations  to  be  taken  for  the  payment  of 
the  corporate  debts  or  liabilities  to  an  amount  above  this  constitutional 
limit.  The  sounder  exposition  of  the  law  does  not  permit  that  a 
burden,  which  should  be  borne  equally  by  all,  should  be  inflicted  on  one 
•or  a  few.  The  payment  of  the  liabilities  of  a  municipal  corporation  is  a 
common  burden,  and  it  is  only  by  taxation  that  it  can  be  equally  dis- 
tributed.    For  this  purpose,  the  power  to  levy  a  tax  is  given. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Old  South  Society  in  Boston  ▼•  Crookbb. 

(119  Maw.  1.) 
IVutt  — puUie  charity  —  9ale  of  trust-property  —  vnhen  eouri  roiU  autkorize* 

k  gift  for  ihe  erection  of  a  house  for  public  worship,  or  for  the  nae  of  the  ministry,  may 
oooetitate  a  public  charity  if  there  Is  no  definite  body  for  whose  use  the  isift  was  in* 
tended,  capable  of  receiving,  holding  and  using  it  in  the  manner  intended.  But  where 
there  is  a  body,  or  a  definite  number  of  persons,  ascertained  or  ascertainable,  clearly 
pointed  out  by  the  terms  of  the  gift  to  receive,  control  and  enjoy  its  benefits,  it  is  not 
a  public  charity,  however  carefully  and  exclusively  the  trust  may  be  restricted  to  re- 
ligious uses  alone. 

lAnd  was  conveyed  to  certain  persons  named  *'  and  to  such  as  they  shall  associate  to 
themselves,  their  heirs  and  successors  forever,  for  the  erection  of  a  house  for  their  as- 
sembling themselves  together  publicly  to  worship  God,  as  also  the  erection  of  a  dwell- 
ing-house for  such  minister  or  miuisters  as  shall  be  by  them  and  their  successors 
from  time  to  time  orderly  and  regularly  admitted  for  the  pastor  or  teacher  to  the  said 
church  or  assembly,  "  "and  for  no  other  intent,  use  or  purpose  whatsoever."  Held, 
(1)  not  to  constitute  a  public  charity;  (2)  that  the  land  so  conveyed  might  be  sold  by 
authority  of  the  legislature  or  of  a  court  of  equity;  and  (3)  on  an  application  for  a  sale 
of  the  property,  that  the  vote  of  a  majority  of  the  pew-holders  or  members  of  the  so- 
ciety was  not  of  itself  a  sufficient  authority  to  enable  the  corporation  to  make  the  sale, 
nor  a  sufficient  reason  to  justify  the  court  in  authorizing  it  to  be  made ;  but  that  those 
seeking  the  sale  must  satisfy  the  court  that  it  was  reasonably  required  for  the  accom- 
modation of  the  society  as  a  whole,  and  that  the  proposed  change  would  not  subject 
tiie  minority  to  an  unreasonable  sacrifice  of  interest  or  convenience,  or  in  any  way 
work  injustice  to  them. 

TWO  cases  were  decided  together.  The  first  case  was  a  bill  in  equity 
bj  the  Old  South  Society  against  Crocker  and  others,  members  ol 
said  society,  alleging  in  substance  as  follows : 
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That  in  1669  Mary  Norton  did,  for  a  voluntary  consideration  and  "  in 
confidence  of  their  faithfulness  to  perform  that  trust  which  I  shall  repose 
in  them,"  convey  certain  land  in  Boston  to  Thomas  Savage  and  certain 
others  named, ''  and  to  such  as  they  shall  associate  to  themselves,  their 
heirs  and  successors  forever,  for  the  erection  of  a  house  for  their  assem- 
bling themselves  together  publicly  to  worship  God,  as  also  the  erection  of 
a  dwelling-house  for  such  minister  or  ministers  as  shall  be  by  them  and 
their  successors  from  time  to  time  orderly  and  regularly  admitted,  for 
the  pastor  or  teacher  to  the  said  church  or  assembly,  and  for  the  accom- 
modation of  the  said  dwelling-house  for  the  use  of  the  minister  or  minis 
ters  as  shall  from  time  to  time  be  chosen  aa  aforesaid,  and  for  the  ao- 
commodation  of  the  meeting-house,  with  convenient  passages  of  ingresb, 
egress  and  regress  for  the  people,  that  shall  there  from  time  to  time  as- 
semble as  aforesaid,  but  for  no  other  intent,  use  or  purpose  whatsoever." 

Thereupon  the  grantees  proceeded  to  erect  a  meeting-house  and  dwell- 
ing-house for  their  minister  on  said  land,  and  to  duly  organize  a  church 
named  "  The  Third  Church  of  Christ  in  Boston" —  afterward  known  as 
"The  Old  South."  In  1677,  the  same  grantor,  by  a  deed  reciting  the 
preceding  conveyance  and  the  building  of  a  meeting-house  on  the  land 
by  the  grantees,  conveyed  an  adjoining  piece  of  land  to  the  six  survivors 
of  the  persons  named  in  the  preceding  deed,  "  and  to  such  as  they  shall 
have  associated  unto  them  in  church  fellowship,  or  shall  be  associated 
to  them  and  to  their  heirs  and  successors  forever,  for  the  ends  and  par- 
poses  in  the  first  above-mentioned  deed  is  fully  and  amply  declared," 
"  with  the  house  already  erected  thereon  for  the  use  of  their  ministers 
or  ministry,  orderly  chosen  by  the  said  society,  being  the  Third  Church 
of  Christ  in  Boston,  from  time  to  time,  and  at  all  times  forever."  Sub- 
sequently, the  grantor  by  her  will  gave  to  the  "  Third  Cliurch  of  Christ 
in  Boston  "  her  dwelling-house  which  adjoined  the  land  before  conveyed, 
"  for  the  use  of  the  ministry  in  the  said  church  successively  forever." 
The  deeds  and  other  writings  concerning  said  house  were  by  the  will 
bequeathed  to  two  of  the  persons  named  in  the  preceding  deeds,  as  trus- 
tees for  the  said  church,  '^  for  the  end  and  use  before  declared."  In  1845, 
the  proprietors  of  pews  in  the  church  and  their  successors  were  made  a 
corporation  and  authorized  to  take  and  hold,  to  the  use  of  the  corpora- 
tion and  its  successors  and  assigns  in  fee  simple,  the  property  held  by 
the  church,  ^<  for  the  support  of  public  worship,  for  parochial  and  chari« 
table  purposes  in  this  Commonwealth,  and  for  paying  the  debts  of  said 
corporation." 

The  society  afterward  by  a  majority  vote  and  after  due  notice  decided 
to  erect  a  new  house  of  worship  in  another  locality  and  to  abandon  the 


OCTOBER  TERM,  1876.  801 

Old  Booth  Boeiet^  in  Boeton  ▼.  Cntokar. 

Old  SoQth  meeting-hot\se  as  a  house  of  worabip,  and  to  sell  the  same  and 
•liplj  the  proceeds  to  the  payment  of  the  expense  of  the  new  chnrch  and 
to  parochial  and  charitable  purposes. 

The  bill  prayed  for  a  decree  authorizing  the  society  to  sell  the  said 
Old  South  meeting-house. 

The  defendants,  a  minority  of  the  pew-holders,  claimed  that  the  co^ 
poration  had  no  power  to  dispose  of  the  property,  and  that  a  sale  thereof 
would  be  contrary  to  the  trust  and  in  violation  of  the  conditions  thereof. 

The  case  was  reserved  for  the  consideration  of  the  full  court. 

The  second  case  was  an  information  filed  by  the  attorney-general  on 
December  4,  1874,  at  the  relation  of  the  parties  defendant  in  the  first 
case,  alleging  that  the  Old  South  Society  held  the  land  conveyed  and  de- 
vised to  it  by  Mary  Norton  as  trustee  of  a  public  charity  ;  that  by  the 
acts  done  by  the  defendant,  all  of  which  were  set  forth  at  length  and 
were  the  same  appearing  in  the  first  case,  the  defendant  had  violated  its 
trust,  and  praying  that  it  be  restrained  from  selling  its  land,  that  it 
should  be  removed  from  its  said  trust  and  that  other  trustees  be  appointed 
in  its  stead. 

An  answer  was  filed,  and  .the  case  was  reserved  by  EndIcott,  J.,  for 
the  consideration  of  the  full  court  on  the  pleadings  .and  a  report  similar 
to  that  in  the  first  case. 

B.  F.  Thomat  ^  L.  M.  CUUj  for  the  Old  South  Society. 

J&.  R,  Hoar  ^  6r.  0.  Shattuck  (£,  Gray  with  them),  for  defendants 
in  the  first  case,  and  the  attorney-general  in  the  second  case.  1.  The 
property  sought  to  be  sold  is  held  to  charitable  uses.  The  object  is  char- 
itable. Trusts  for  the  support  of  public  worship  and  religious  instruction, 
either  under  a  liberal  construction  of  the  words  *'  repair  of  churches  "  in 
the  Stat.  43  Eliz.,  ch.  4,  or  by  virtue  of  original  equity  jurisdiction,  have 
always  been  held  to  be  charities.  Hkxrle  v.  Wood,  8  Gush.  430 ;  Jackson 
w.J^kilUjfS,  14  Allen,  539,  552  ;  Attorney- General  v.  Pearson,  3  Mer.  353. 
The  object  of  the  three  gifts  of  Mary  Norton,  all  of  which  were  gratui- 
tous, was  the  advancement  of  religion  through  the  erection  of  a  meeting- 
house for  the  public  worship  of  God  and  supplying  a  dwelling-place  for 
the  minister  thereof.  Gifts  to  build  a  church  are  held  charitable.  D%Uch 
Chwrch  V.  MoU,  7  Paige,  77  ;  Beaver  v.  Filsmy  8  Barr,  327  ;  Schnorr*s 
J^ealy  67  Penn.  St.  188 ;  Potter  v.  Thornton,  7  R.  I.  252 ;  Meeting  Sl 

Baptist  hoaiety  v.  HctU,^  id.  234;  Goods  v.  McPherson,  51  Mo.  126; 
Johnson  v.  Motynsj  4  Iowa,  180 ;  JScott  v.  Stipe,  12  Ind.  74 ;  Jlopkins  v. 
Upshur,  20  Tex.  89 ;  Davis  v.  Jenkins,  3  Yes.  &  B.  151.    So  also  are 
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gifts  to  build  a  parsonage.  SeweU  v.  Orewe-Bead,,!!.  R.,  8  Eq.  60 ;  Ohew- 
well  y.  OresnoeUy  L.  R.,  6  Eq.  69.  The  gifts  are  to  Thomas  Sayage  and 
others  "  and  to  such  as  they  shall  associate  to  themselyes,  their  heirs  and 
successors  forever."  Any  persons  of  the  same  religious  views  might  be> 
come  members  of  the  society  by  buying  pews  in  the  church.  The  so- 
ciety could  be  no  source  of  pecuniary  profit  to  its  members  ;  and  the  fact 
that  the  members  paid  for  their  pews  can  be  no  objection  to  its  being  a 
charity.  Gooch  v.  Association  for  Aged  Females^  109  Mass.  558  ;  G<u$ 
V.  Wilhite,  2  Dana,  170. 

The  beneficiaries  are  sufficiently  mdefinite.  It  is  only  necessary  that 
they  should  take  by  virtue  of  their  position  and  not  as  individuals.  A 
gift  otherwise  a  charity  will  be  none  the  less  so  because  its  benefits  are 
confined  to  a  class  of  persons  who  are  represented  at  the  time  of  the 
gift  by  certain  definite  individuals.  Thus  the  following  gifts  are  held  to 
be  charities,  though  there  is  no  uncertainty  as  to  the  persons  to  be  im- 
mediately benefited :  A  gift  to  a  priest  or  minister,  by  virtue  of  his  office. 
Attorney-  General  v.  Cock,  2  Ves.  Sen.  273 ;  Thomber  v.  WUson,  3  Drew. 
345;  4  id.  350;  Attorney- General  v.  DvMxn,  38  N.  H.  459.  A 
gift  to  a  lodge  of  Freemasons.  King  v.  Parker ^  9  Gush.  71  ;  Vander 
Volgen  v.  Yates,  3  Barb.  Ch.  242 ;  Duke  v.  Fuller,  9  N.  H.  536  ;  In- 
dianapolis V.  Grand  Master,  25  Ind.  518.  A  gift  to  a  particular  religious 
society.  Farle  v.  Wood,  8  Gush.  430 ;  Dexter  v.  Gardner,  7  Allen,  243  \ 
Beatty  v.  KuHz,  2  Pet  566  ;  MagiU  v.  Bnywn,  Brightly,  346,  note  ;  Wll 
liatns  v.  Williams,  4  Seld.  525 ;  Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Gh.  1 86, 237  ;  Banks  v.  Phelan,  4  Barb.  80  ;  Wrighl 
v.  Methodist  Church,  Hoffm.  Gh.  202 ;  Price  v.  Maxwell,  28  Penn.  St. 
23  ;  Attorney-  General  v.  Dublin,  38  N.  H.  459  ;  Gass  v.  Wilhite,  2 
Dana,  170  ;  Curd  v.  Wallace,  7  id.  190,  192  ;  Attorney- General  v.  Jolfy, 
2  Strobh.  Eq.  379  ;  White  v.  University,  4  Ired.  Eq.  19,  20  ;  Bridges  v. 
Pleasants,  id.  26,  31;  Johnson  v.  Mayne,  4  Iowa,  180;  W<xrd  v. 
Hipwell,  3  Giff.  547  ;  Attorney-  General  v.  Gould,  28  Beav.  485.  A 
gift  of  land  for  the  purpose,  as  in  this  case,  of  building  a  particular 
church.  Dutch  Church  v.  Mott,  7  Paige,  77,  and  other  cases  before 
cited.  In  the  following  recent  English  cases,  legacies  for  the  purpose  of 
building  a  chapel  or  parsonage  were  assumed  to  be  charitable,  the  only 
question  being  whether  they  came  within  the  Mortmain  Act,  9  Geo.  II, 
ch.  36.  SeweU  v.  Crewe-Read,  L.  R.,  3  Eq.  60 ;  Booth  v.  Carter^  id. 
757  ;  CresweU  v.  CresweU,  L.  R.,  6  Eq.  69 ;  In  re  Watmough,  L.  R., 
8  Eq.  272 ;  Sinnett  v.  Berhert,  L.  R.,  12  Eq.  201 ;  S.  G.,  L.  R.,  7  Ch. 
232  ;  Pratt  v.  Barvey,  L.  R.,  12  Eq.  544 ;  ^  re  Lee,  21  W.  R.  168 ;  27 
L.  T.  (N  S.)  808. 
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AnonytnotUf  3  Atk.  277,  and  Swift  v.  teuton  Beneficial  Society^  79 
Penn.  St.  362,  are  sometimes  cited  as  holding  certain  trusts  not  to  be 
charities  for  want  of  indefinitei^ess,  but  they  proceeded  on  other  grounds. 
They  are  cases  of  societies  in  th<)  nature  of  mutual  insurance  companies, 
where  each  member  pays  a  regular  assessment  in  consideration  of  relief 
in  case  of  necessity  or  illness.  They  are  no  more  charities  than  annuity 
offices  or  acddent  insurance  conr  panics.  They  are  pecuniary  enterprises, 
and  the  members  make  a  pecuniary  investment  expecting  to  get  their 
money's  worth.  Such  society  may  be  and  often  are  run  at  a  profit  and 
declare  dividends.  The  leq^}  objection  is  that  their  objects  are  not  char- 
itable within  the  Stat.  43  Eli*;.,  ch.  4.  The  same  objection  applies  to  a  gift 
to  a  private  school  (t.  e..  lot  free),  as  such  schools  are  pecuniary  enter- 
«f  ises,  and  intended  to  he  run  at  a  profit.  Attorney-  General  v.  Hewer ^  2 
V"em.  387;  Attorney  Ocmral  v.  Newcombe^  14  Ves.  1.  But  it  is  no 
'objection  that  a  school  zxists  for  the  benefit  of  a  restricted  class  of  per- 
K)us.  Meeting  Si,  J^^piist  Society  v.  HaU^  8  R.  I.  234.  In  Came  v. 
Longj  2  De  G.,  F.  Si  J.  75,  the  gift  was  to  a  body  substantially  a  private 
library  association,  and  hence  not  a  charity.  In  JliotMon  v.  Shake" 
tpectr,  1  De  &,  F.  &  J.  399,  the  court  declared  that  a  museum  to  be  es- 
tablished at  Shakespeare's  house  in  Stratford  could  not  be  brought  under 
Any  of  the  classes  of  charities  enumerated  in  the  43  Eliz.,  ch.  4.  In  AU 
iomey-Generfd  v.  Haherdashers*  Co.,  1  Myl.  &  K.  420,  the  Haberdashers' 
Company  w!is  held  to  be  a  trading  company  and  not  a  charity.  In  all 
the  fore^^ng  cases  the  objection  was  that  the  object  was  not  charitable, 
and  not  any  lack  of  indefiniteness  in  the  beneficiaries.  Thomas  v.  Howell, 
L.  F«.  18  Eq.  198,  is  an  example  of  a  gift  which  fails  as  a  charity  for 
want  ni  indefiniteness.  The  gift  was  to  ten  poor  clergymen  of  the 
Chunsh  of  England,  to  be  selected  by  A.  B.,  and  was  held  not  a  charity, 
because  it  was  a  gift  to  individuals,  and  not  a  perpetuity.  The  ten 
clergymen,  once  selected,  would  take  as  individuals,  and  not  by  virtue  of 
their  office  or  position. 

Every  trust  is  cither  a  charity  or  else  a  private  trust,  which  must  bo 
limited  within  a  life  or  lives  in  being  and  twenty-one  years.  So  that 
gifts  for  the  founding  and  support  of  Congregational  churches  in  this 
Commonwealth,  ii  not  charities,  would  be  void  as  perpetuities.  Jackson 
V.  FhOUpSy  14  Allen,  539,  550;  OdeU  v.  OdeU,  10  id.  1,  6;  Dexter 
V.  Gardner,  7  id.  243 ;  Game  v.  Long,  2  De  G.,  F.  &  J.  75  ;  Thomson 
V.  Shakespear,  1  id.  399.  It  seems  that  such  gifts  are  perpetual 
trusts  of  some  sort.  In  re  New  South  Meeting-house,  13  Allen, 
497 ;  Second  CoTigregational  Society  v.  Waring,  24  Pick.  304 ;  Wheaton 
7   G€Ue8,  18  N.  Y.  395.     There  appears  to  be  no  reason  why  a  Con^ 
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^egational  religions  society  should  not  be  ^  techmcally  ^^ritable," 
that  does  not  apply  equally  well  to  a  lodge  of  Freemasons  or  a  sodetj 
of  Friends.  King  v.  Parker^  9  Gush.  71 ;  Earle  y.  Wood^  8  id.  430  ; 
DexAer  v.  Gardner^  7  Allen,  243. 

When  the  other  requisites  of  a  charity  exist,  the  test  is  not  in  the 
definiteness  or  indefiniteness  of  the  persons  actually  receiving  a  benefit 
at  any  one  time,  but  in  the  intent  of  the  |[ift.  If  the  intent  is  to  confer 
a  benefit  upon  the  public,  or  upon  a  large  and  indefinite  portion  of  the 
public,  such  as  a  certain  denomination  of  Christians,  the  fact  that  the 
fund  is  not  large  enough  to  benefit  all  at  any  one  time  will  not  prevent 
die  gift  being  charitable. 

The  decision  In  re  New  South  Meeting-hotisey  IB  Allen,  497,  is  made 
elearer  by  calling  the  corporation  a  charity.  The  suggestion  of  Bigelow, 
C  J.^  in  that  case,  that  religious  corporations  form  a  third  class  of  trusts 
wiiich  are  neither  private  trusts  nor  public  charities,  but  quan  public, 
has  no  foundation  in  authority.  There  is  no  case  in  this  Commonwealth 
which  decides  that  a  gift  to  a  Congregational  church  is  not  a  charity.  In 
Attorney-  General  ▼.  Federal  Street  Meeting-house,  3  Gray,  1,  the  decision 
is  put  distinctly  on  the  ground  that  there  was  no  gift,  the  ^ntor  selling 
his  land  and  receiving  a  pecuniary  consideration  from  the  society. 
AUomeg- General  v.  BeeUsj  2  Sim.  <&  Stu.  67,  77.  The  intimation  that 
the  beneficiaries  of  the  trust  were  not  sufficiently  indefinite  for  a  charity, 
is  wholly  inunaterial  to  the  decision. 

Religious  corporations  have  been  recognized  as  charities  by  the  legis- 
lature of  this  Commonwealth.     Stats.  1809,  ch.  91,  §  4 ;  1815,  ch.  12. 

The  Old  South  Society,  so  far  as  the  deed  is  concerned,  must  stand 
upon  the  same  ground  as  other  religious  societies  in  this  Commonwealth 
which  were  founded  by  gift  And  if  it  is  for  the  public  good  that  the 
worship  of  Gk>d  should  be  maintained,  public  policy  requires  tiiat  such 
bodies  should  be  charities.  For,  if  not  charities,  there  is  nothing  to 
prevent  them  from  changing  themselves  by  a  unanimous  vote  into  trading 
corporations,  from  declaring  dividends  or  dividing  up  their  entire  prop- 
erty among  their  members.  If  any  of  these  things  were  done,  supposing 
charches  not  to  be  charities,  the  Commonwealth  could  not  interfere 
through  the  attorney-general,  nor  could  any  private  person  call  them  to 
account,  as  all  interested,  both  trustees  and  cethds  que  trust,  would  have 
consented  to  the  act.  Attorney- General  v.  Federal  Street  Meeting-house^ 
3  Gray,  1,  60,  61 ;  Wkeaton  v.  Gates,  18  N.  Y.  895,  403.  Sudi  an 
absolute  power  over  the  church  property  by  the  members  of  a  religious 
society  would  be  greatly  to  be  deplored.  For  if  it  was  once  understood 
that  churches  were  irresponsible  bodies,  a  congregation  n^ose  property 
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wu  lai^  and  whose  enthoBiasm  had  declined  from  the  loss  of  a  favorite 
pastor  or  some  other  cause,  might  find  it  expedient  to  divide  up  its 
property  and  for  the  members  to  join  other  congregations.  Or,  being 
unrestricted  in  the  use  of  its  funds,  a  congregation  might  choose  to 
declare  a  dividend  from  its  surplus  income,  so  that  pews  would  become 
a  profitable  investment  and  the  society  be  reduced  to  the  level  of  a 
trading  corporation.  In  this  way  there  would  be  danger  that  the  number 
of  churches  would  be  diminished,  and  that  many  of  those  that  remained 
might  lose  their  distinctive  character.  The  only  safeguard  would  be  the 
good  faith  of  the  congregations,  when  tempted  by  a  pecuniary  gain  to 
which  they  would  have  a  le^  right. 

2.  Assuming  that  the  deeds  and  will  ol  Mary  Norton  created  a  charity, 
the  act  of  incorporation  (Stat.  1845,  ch.  229)  continued  the  original  trust. 
French  v.  Old  South  Society^  106  Mass.  479,  487.  In  general,  when  a 
charter  is  granted  to  a  charity  already  created  by  private  gift,  it  is 
presumed  that  the  charter  is  granted  with  the  intent  of  carrying  out  the 
original  trust.  Attorney^  Gtnend  y*  Dedham  Sehaol^  23  Beav.  350; 
MUer  V.  EngHth,  1  Zabr.  317. 

The  charter  of  the  Old  South  Society  expressly  declares  that  '^  said 
corporation  shall  be  deemed  and  taken  to  be  the  successors  of  said  pro- 
prietors." The  provision  that  the  corporate  funds  shall  be  held  '^for 
parochial  and  charitable  purposes  "  shows  that  the  legislature  intended 
to  incorporate  a  charity.  Tbe  effect  of  the  charter  is,  then,  to  incorpo- 
fate  the  proprietors  of  pews,  and  one  becoming  a  pewholder  under  the 
by-laws  of  the  society  thereby  becomes  a  member  of  the  corporation, 
which  holds  the  legal  estate  as  trustee.  The  pewholders  are  also  bene- 
fioiaries  of  the  charity  for  the  time  being.  Second  Congregational 
Society  in  North  Bridgewater  v.  Waring,  24  Pick.  304 ;  Attorney-  General 
V.  Federal  Street  Meeting-house^  3  Gray,  1,  60,  61.  The  same  persons 
are  therefore  at  the  same  time  trustees  and  cestuis  que  trust.  But  this 
does  not  prevent  the  corporation  from  being  a  charity.  The  same  was 
true  in  Thornier  V.  Wilsony  3  Drew.  245  ;  S.  C,  4  id.  350. 

The  present  pewholders  are  only  a  part  of  the  beneficiaries.  For  the 
trust  is  a  perpetuity  and  their  successors  have  an  interest  in  it ;  and  each 
pew  is  occupied  by  many  persons  besides  the  owner,  his  family,  friends, 
lessees  or  the  public,  who  use  it  by  his  license.  It  is  matter  of  common 
knowledge  that  there  is  rarely  more  than  one  owner  to  each  pew,  which 
m  nevertheless  made  to  hold  five  or  six  persons.  So  that  the  original 
foundation  of  a  church  contemplates  that  the  benefits  of  it  shall  be 
«DJoyed  by  a  large  number  of  indefinite  persons,  other  than  those  who 
have  specific  legal  rights  in  the  property.  These  two  classes  of  persons 
Vol.  XX.— 39 
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have  DO  present  representative  of  their  interests,  and  it  is  for  this  reason 
that  the  attorney-general  most  be  made  a  party,  as  in  all  salts  oonoeming 
the  revenues  of  charities.  The  injustice  of  aUowing  a  few  proprietors 
to  settle  this  question  for  all  the  present  worshipers  and  for  all  future 
gcierations  is  clear.  It  is  the  common  case  of  a  cestm  que  trust  bejag 
trustee  for  himself  and  others,  as  in  Belknap  v.  Belknap,  5  Allen,  468. 

But,  whatever  may  be  the  general  principle  as  to  a  gift  of  land  to  a 
religious  society,  it  is  clear,  that  under  this  chapter  the  property,  or  the 
excess  after  paying  the  expenses  of  the  society,  is  held  for  a  public 
charity.  If,  by  the  terms  of  the  gift  of  Mary  Norton,  it  was  made  a 
public  charity,  there  is  nothing  in  the  charter  changing  that  trust  If, 
on  the  other  hand,  the  society,  existing  prior  to  the  acceptance  of  the 
charter,  did  not  hold  the  property  in  trust  for  a  public  charity,  and  could 
by  unanimous  consent  have  disposed  of  it  as  they  pleased,  the  transfer 
of  it  by  unanimous  consent  to  the  new  corporation,  to  be  used  in  accord- 
ance with  the  charter  for  charitable  purposes  in  this  Commonwealth, 
created  a  public  charity.  If  the  surplus  above  what  is  necessary  for  the 
purposes  of  the  society  is  held  for  charitable  uses,  then  the  public  must 
be  represented  in  any  dealing  with  the  property,  otherwise  the  society 
could  decide  how  much  should  be  devoted  to  charitable  uses,  and  the 
public  would  have  no  control. 

The  expression  ^'  and  for  paying  the  debts  of  said  corporation " 
applies  only  to  such  debts  as  are  not  ultra  vires,  and  may  lawfully  be 
contracted  by  the  corporation.  This  does  not  affect  the  question  of 
what  the  nature  of  the  corporation  is. 

Wells,  J.  We  find  no  public  charity  created  by  either  of  the  three 
instruments  under  which  title  to  the  premises  in  question  was  derived 
from  Mary  Norton. 

By  her  deed  of  April  1,1669,  the  legal  estate  in  the  land  therein 
described  passed  to  and  became  vested  in  the  ten  persons  named  as 
grantees.  A  trust  was  declared,  however,  the  beneficiaries  of  which 
were  the  grantees  themselves  with  '<  such  as  they  should  associate  to 
themselves.''  The  further  limitation  to  "their  heirs  and  successors" 
indicates  that  the  grantor  contemplated  a  permanence  of  association  of 
the  cestuis  que  trust,  and  intended  to  convey  the  fee  in  the  land. 

The  purposes  of  the  trust,  as  set  forth  in  the  deed,  were,  1st,  "  for 
the  erecting  of  a  house  for  their  assembling  themselves  together  pnb- 
liquely  to  worship  God ;"  2d,  "  the  erecting  of  a  dwelling-house  for 
such  minister  or  ministers  as  shall  be  by  them  and  their  successors  from 
time  to  time  orderly  and  regularly  admitted  for  the  pastor  or  teacher  to 


OCTOBER  TERM,  1875.  307 

Old  South  Society  il  Boston  v.  Crocker. 

the  said  church  or  assembly;  and  they  are  farther  guarded  by  the 
restriction  ^  and  for  noe  other  intent,  use  or  purpose  whatsoever." 

Gifts  for  the  erection  of  a  house  for  public  worship,  or  for  the  ose  of 
the  ministry,  may  constitute  a  public  charity,  if  there  is  no  definite  body, 
for  whose  use  the  gift  was  intended,  capable  of  receiving,  holding  and 
using  it  in  the  manner  intended.  To  give  it  the  character  of  a  public 
charity  there  must  appear  to  be  some  benefit  to  be  conferred  upon,  or 
duty  to  be  performed  towards,  either  the  public  at  large  or  some  part 
thereof,  or  an  indefinite  class  of  persons.  Ching  v.  Emery ^  16  Pick. 
107,  119;  Perry  on  Trusts,  §  710;  SaltonstaU  v.  Sanders,  11  Allen, 
446.  But  when  there  is  a  body,  or  a  definite  number  of  persons,  ascer- 
tained or  ascertainable,  clearly  pointed  out  by  the  terms  of  the  gift  to 
receive,  control  and  enjoy  its  benefits,  it  is  not  a  public  charity,  however 
carefully  and  exclusively  the  trust  may  be  restricted  to  religious  uses 
alone.  Attorney- General  v.  Federal  Street  Meeting-house,  3  Gray,  1, 49 ; 
Parker  v.  May,  5  Cush.  336. 

The  deed  of  Mary  Norton  clearly  contemplated  that  the  grantees  and 
their  associates  then  formed,  or  were  about  to  form,  a  voluntary 
religious  society  ;  and  it  was  for  the  use  and  benefit  of  such  society,  in 
the  promotion  and  convenience  of  the  religious  exercises  and  public 
worship  to  be  maintained  and  conducted  by  and  for  themselves,  that  her 
gift  was  made  to  aid  in  providing  a  house  for  those  religious  exercises, 
and  also  a  house  for  the  residence  of  such,  person  as  should  at  any 
time  serve  them  as  their  minister.  Attorney- General  v.  Merrimack 
Manuf.  Cb.,  14  Gray,  586,  602. 

The  eestuts  que  trust  were  indeed  an  indefinite  number  of  persons,  in 
the  sense  that  there  was  no  fixed  number  to  whom  the  designation  of 
^  associates"  would  apply  ;  and  they  were  doubtless  intended  to  include 
all  who  should,  in  accordance  with  what  might  be  adopted  as  the  rules  of 
association  or  organization,  at  any  future  time  become  members  of  the 
society ;  and  thus  the  enjoyment  would  be  continued  perpetually.  A 
trust  so  constituted  is  capable  of  serving  these  shifting  interests  in  the 
beneficiaries  (Second  Congregational  Society  in  North  Bridgewaier  v. 
Waring,  24  Pick.  804 ;  King  v.  Parker,  9  Cush.  71,  82),  and  is  not  ob- 
noxious to  the  rule  of  law  against  perpetuities  which  prevent  alienation  ; 
because  the  entire  interest  at  any  time  is  represented  by  known  persons 
living  ;  to  wit,  the  legal  estate  by  the  trustees,  there  being  always  power 
in  the  court,  in  case  of  necessity,  to  supply  trustees  in  whom  the  estate 
will  vest ;  the  equitable  interest  by  those  persons  who  then  constitute 
the  body  of  the  associates  or  the  society,  who  may  be  ascertauied  acoord- 
ing  to  its  rules  governing  membership. 
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The  chuBcter  and  porposes  of  tha  association  named  as  cetha  qm 
trusty  and  the  designation  of  the  religions  uses  for  which  the  property 
was  given,  do  not  necessarily  indicate  an  intent  to  create  a  pablic  charity. 
Such  an  implication  sometimes  arises  from  the  character  of  the  body  to 
which  the  gift  is  made,  or  from  die  publicly  avowed  purposes  of  its 
oi^anization  and  action;  as  in  th^  case  of  Tudcer  v.  Seaman's  Aia 
Scrtnstjfy  7  Mete  188 ;  Concord  Female  Charitable  Society  in  New 
Hampshire,  WaMum  v.  SewaQj  9  id.  280 ;  American  Board  of  Com- 
missionenB  for  Foreign  Missions,  Barilet  v.  £tngy  12  Mass.  536; 
American  Education  Society  and  American  Bible  Society,  Burhank  v. 
WkUney,  24  Pick,  146;  BU$s  v.  American  BU>k  Society,  2  Allen,  334. 

Property  held  in  trust  for  a  Monthly  Meeting  of  Friends  seems  to 
have  been  regarded  as  a  public  charity  in  EarU  v.  Wood,  8  Cush.  430, 
and  in  Dieter  v.  Gardner^  7  Allen,  243 ;  and  for  a  lodge  of  Freemasons, 
in  King  v.  Parker,  9  Cush.  71.  But  neither  of  those  cases  was- a  pro- 
ceeding which  concerned  the  administration  of  a  charity,  as  such.  They 
were  suits  in  equity  relating  to  trusts,  in  which  the  rights  of  private 
parties  alone  were  represented.  There  was  no  public  charity  declared  in 
either  case,  and  no  adjudication  which  necessarily  involved  or  was  based 
upon  the  existence  of  a  charitable  trust. 

A  fund,  to  be  dispensed  exclusively  by  way  of  mutual  benefit  or  aid 
among  the  members  of  an  association,  is  a  private  and  not  a  public 
charity.  3  Gray,  50;  II  Allen,  464.  It  may  well  be  questioned, 
therefore,  whether  all  the  conditions  requisite  for  a  technical  public 
charity  were  present  in  the  case  of  King  v.  Parker,  cited  above. 

Conceding  that  ^^  monthly  meetings,"  embracing  as  they  do  the  entire 
amunnnlty  of  people  called  ^'  Friends/'  are  so  indefinite  and  general,  and 
the  purposes  of  their  organisation  such  that  gifts  in  trust  for  their  use 
will  constitute  strictly  a  public  charity,  still  there  is  a  marked  distinction 
between  sudi  bodies  and  a  congregational  poll  parish  or  society  of 
defined,  regulated,  and,  therefore,  limited  membership. 

Property  devoted  to  the  support  and  maintenance  of  public  worship, 
which  is  public  only  in  the  sense  that  it  is  open  to  the  public  by 
courtesy,  in  accordance  with  the  usual  practice  of  all  churches  in  this 
Conmu>n wealth,  does  not  thereby  become  a  public  charity.  8  Grray,  50 ; 
14  id.  602;  AtUymef- General  v.  Trinity.  Church,  9  Allen,  422.  Perry 
on  Trusts,  §  732.  The  deed  of  Mrs.  Norton  undoubtedly  contemplated 
public  worship  of  that  character,  but  she  intrusted  its  administration  and 
limited  the  legal  right  of  enjoyment  to  those  wiio  should  beeome 
asMoiated  with  bar  grantees,  and  thdr  sucoessors,  and  thus  oonsUtute  a 
poll  parish  or  religious  society. 
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Th6  fact  that  it  ia  carelnUj  restricted  to  religiona  uses,  as  already 
suggested,  does  not  alone  give  it  the  charaoter  of  a  paUic  oiharity.  WeRs 
V.  Heathy  10  Gray,  17.  As  a  tmst,  the  whole  estate  passed  from  the 
grantor.  There  is  reserved  no  right  of  defeasance  and  reverter  or  lim- 
itation over  in  case  of  a  disregard  of  the  restriction  ;  and  if  there  w«re, 
it  would  not  avail  to  transfer  the  use  or  to  convert  it  from  a  private  to 
a  public  charity.  Brattle  Square  Oimreh  v.  Grmnty  3  Oray,  142  ;  WeUi 
V.  Heathy  10  id.  17 ;  l>rury  v.  NaiUky  10  Allen,  169,  183. 

The  deed  of  June  30,  1677,  does  not  give  rise  to  any  materially  <fif- 
ferent  question*  It  conveys  an  adjoining  estate  to  the  six'  survivors  of 
the  trustees  named  in  the  previous  deed,  and  to  such  as  have  been  ^  or 
shall  be  associated,  to  them  and  their  heirs  and  suoeessors  forever,  for 
the  ends  and  purposes  in  the  first-above  mentioned  deed  of  April  die 
first,  1669,  is  fully  and  amply  declared,''  with  the  house  already  erected 
thereon,  ^  for  the  use  of  their  ministers  or  ministry  orderiy  chosen  by 
the  said  society,  being  the  Third  Church  of  Christ  in  Boston,  from  time 
to  time  and  at  all  times  forever."  This  is  not  a  provision  for  a  minis- 
try at  large,  or  a  ministry  indepecfedent  of  the  society ;  but  is  for  the. 
benefit  of  the  society  by  enabling  them  to  provide  for  the  support  and 
convenient  residence  of  sudi  persons  as  they  might  employ  to  serre 
them  as  their  minister.     WdU  v.  Heathy  10  Gray,  17,  28. 

The  will  devises  her  own  house  to  the  ^  Third  Church  of  Christ  in 
Boston,"  naming,  as  trustees,  two  only  of  the  persons  who  were  trustees 
under  her  previous  deeds.  The  devise  is  manifestly  intended  to  be  in 
furtherance  of  the  same  objects  aa  the  cooveyanees  by  deed,  and  for  the 
use  of  the  same  beneficiaries,  although  difEbrently  designated.  It  is 
declared  to  be  ^^  for  the  use  of  the  ministrv  in  the  said  ohur^  sueeesa- 
ively  forever."  The  reasons  for  making  the  gift,  asaigned  by  h^ 
especially  in  connection  with  the  previoua  deeds,  show  that  it  was 
intended,  like  the  conveyances,  for  the  benefit  of  the  religious  soeiefty 
formed  by  her  trustees,  their  associates  and  aneceasora,  and  exclude  the 
idea  of  a  more  general  public  charity. 

By  the  Stat,  of  1845,  ch.  229,  the  proprietora  of  pewa  in  the  <<  Old 
South  Meeting-house "  and  their  anooessors  were  made  a  oorporatioii^ 
and  authorized  to  take  and  hold,  to  the  use  of  said  corporation,  is  fee 
simple,  the  property  then  ^<  known  as  the  estate  belonging  to  the  CM 
South  Church  and  Society."  It  is  not  diaputed  that  these  oorperaton 
were  the  proper  successors  of  Mary  Norton's  granteea  and  devisees  and 
their  associates  who  constituted  the  "  Churdi  or  Assembly  "  designated 
hy  her  as  the  ''Third  Church  of  Christ  in  Boston."  They  therefore 
represented  the  ceiiuU  que  tnttiy  and  were  entitled  to  Uw  benefidal  iii» 
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terest  in  the  estate.  Precaution  not  having  been  taken  to  preserve  a 
succession  in  the  trustees  for  the  transmission  of  the  legal  title,  that  re* 
mained  nominally  in  the  heirs  of  the  survivor  of  the  original  trustees 
named  by  Mary  Norton.  By  the  act  of  incorporation,  that  title  also 
was  made  to  vest  in  the  corporate  body.  It  was  manifestly  not  the  in 
tention  of  the  legislature  that  an  absolute  merger  of  the  two  interests 
should  result  so  as  to  discharge  the  estate  from  the  trusts  with  which  it 
had  been  impressed.  It  was  accordingly  declared  that  it  should  continue 
to  be  held  '^  for  the  support  of  public  worship,  for  parochial  and  charitable 
purposes  in  this  Commonwealth,  and  for  paying  the  debts  of  said  corpora- 
tion." But  this  declaration  of  uses  does  not  define  a  public  charity, 
even  if  it  were  competent  for  the  legislature  to  constitute  or  declare  one 
out  of  a  trust  where  it  did  not  exist  before.     Perry  on  Trusts,  §  711. 

We  cannot  doubt  that  lands  so  held  may  be  sold  by  authority  of  the 
legislature  {Stanley  v.  OoU,  5  WalL  119,  169)  ;  or  of  this  court  as  a 
court  of  equity,  charged  with  the  supervision  and  enforcement  of  trusts, 
under  the  Gren.  Stats.,  ch.  100,  §  16.  We  do  not  find,  in  the  special  cir- 
cumstances and  character  of  the  authority  conferred  by  the  charter  to 
hold  this  particular  real  estate,  any  inhibition  of  the  usual  power  of  sale 
by  leave  of  the  court,  which  attaches  to  trust  estates  generally.  And 
the  special  authority  to  apply  to  this  court,  contained  in  the  Stat,  of  1874^ 
ch.  270,  would  seem  to  remove  any  inhibition  which  might  otherwise 
be  implied  from  the  character  of  the  original  act  or  charter.  But  we 
think  it  is  equally  clear  that  the  vote  of  a  majority  of  the  pewholders 
or  members  of  the  society  is  not  of  itself  a  sufficient  authority  to  enable 
the  corporation  to  make  the  sale,  nor  a  sufficient  reason  to  justify  this 
court  in  authorizing  it  to  be  made.  The  trust  is  one  in  which  each  in- 
dividual member  of  the  society  has  an  interest  as  an  intended  benefici- 
ary, and  a  right  to  be  heard  upon  the  question  of  the  proper  adminis- 
tration of  the  trust  in  reference  to  its  original  character  and  purpose, 
and  the  effect  of  the  proposed  change  upon  all  the  members,  the  minor- 
ity as  well  as  the  majority.  It  is  incumbent  upon  those  who  seek  to 
make  the  change  to  satisfy  the  court  that  it  is  reasonably  required  for 
the  accommodation  of  the  society  as  a  whole,  and  that  the  proposed 
change  will  not  subject  the  minority  to  an  unreasonable  sacrifice  of  in- 
terest or  convenience,  or  in  any  way  work  injustice  to  them.  The  re- 
spective rights  of  the  corporation  and  of  its  individual  members  in  re- 
spect of  such  property  are  so  fully  set  forth  in  the  case  Jk  re  New  South 
Meeting- House  in  Boston^  13  Allen,  497,  as  to  require  no  further  discus* 
«ion  here,  in  advance  of  the  hearing  which  must  be  had  to  develop  th« 
grounds  that  may  exist  for  or  against  the  proposed  sale. 
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Upon  that  hearing,  the  alleged  abuse  by  the  corporation,  or  by  the 
majority,  in  using  the  trust  funds  to  build  a  meeting-house  elsewhere, 
and  in  resorting  to  that  house  for  the  meetings  of  the  society  for  public 
religions  worship,  will  have  such  weight  as  it  is  entitled  to  have.  If,  as 
the  minority  contend,  it  deprived  the  majority  of  all  standing  as  members 
of  the  society  and  beneficiaries  of  the  trust,  so  that  those  who  desire 
to  remain  and  continue  the  maintenance  of  public  worship  in  the  house 
upon  the  original  site  may  be  regarded  as  constituting  the  body  of  the 
society,  entitled  both  to  the  corporate  franchise  and  the  beneficial  enjoy- 
ment of  the  trust  estate  ;  or  if  it  warrants  and  requires  that  the  court 
should  remove  the  trustee  and  place  the  estate  in  the  charge  of  new  trus- 
tees, to  secure  the  accomplishment  of  the  original  purpose  of  the  donor, 
neither  of  these  results  can  be  reached  by  either  of  the  present  suits :  not 
by  the  information  by  the  attorney-general,  because  that  is  based  exclu- 
sively upon  the  supposed  character  of  the  trust  as  a  public  charity,  which 
is  not  sustained  ;  not  by  the  bill  in  equity,  because  no  decree  in  favor  of 
the  minority  can  be  made  in  that,  except  to  refuse  to  authorize  the  sale 
or  declare  a  right  to  sell. 

The  objection  that  no  right  was  shown  to  institute  the  bill  in  equity  in 
the  name  and  behalf  of  the  corporation  was  not  urged  at  the  argument, 
and  we  regard  it  as  waived.  That  to  the  non- joinder  of  the  attorney • 
genera]  fails,  of  course,  with  the  information  itself. 

The  result  is  that  the  information  by  the  attorney-general  must  be  dis- 
missed, and  the  bill  in  equity  must  stand  for  hearing  before  a  single 

justice. 

Ordered  a4icordingly. 


Whitcomb  v.  Converse. 

(119  Haas.  38.) 

Partnerthip  —  capital  Hock  —  loss  —  conlribtUion. 

Articles  of  oopartnenhip  between  A,  B,  C,  and  D,  for  the  transaction  of  a  commis- 
sion business,  provided  that  A  and  B  should  contribute  the  whole  capital  in  unequal 
proportions  ;  that  A  should  contribute  "  such  time  as  he  may  be  able  to  give  ;  "  that 
B,  C,  and  D,  should  each  contribute  all  their  time  to  the  business  ;  that  each  part- 
ner should  receive  one-fourth  of  the  net  profits  ;  and  that  A  and  B  should  receive 
interest  on  the  capital  contributed  by  them.  The  partnership  was  afterward  dissolved 
by  nintual  consent,  the  business  of  the  firm  closed  by  B,  and  it  resulted  in  a  loss. 
Beldi  on  a  bill  in  equity  by  B  against  the  other  partners,  that  the  capital  constituted 
a  debt  of  the  partnership  to  which  all  the  partners  were  bound  to  contribute  equally, 
and  that,  one  of  them  being  insolvent,  the  loss  was  to  be  borne  equally  by  the  othei 
three. 
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BII4L  in  Equity  bj  Whitcomb,  a  partner  in  the  late  firm  of  Gonyerse, 
Whitoomb  &  Co.,  against  Converse,  Stanton  and  Blagden,  the  other 
partners,  to  compel  contribution  to  make  good  the  losses  of  the  said  firm. 

The  articles  of  partnership  were  as  follows  : 

'<  Terms  of  agreement  of  copartnership  for  the  transaction  of  a  dry* 
goods  commission  business  in  New  York  and  Boston  between  the  under- 
signed, to  commence  the  second  of  January,  1871,  and  continue  one  year, 
under  the  firm  name  of  Converse,  Whitcomb  Sd  Co. 

'^  J.  C.  Converse  to  contribute  twenty-five  thousand  dollars  ;  to  receive 
interest  on  the  same  at  7  per  cent,  and  devote  such  time  as  he  may  be 
able  to  give  ;  to  receive  25  per  cent  of  net  profits. 

'^  J.  M.  Whitcomb  to  contribute  fifty  thousand  dollars,  receire  7  per 
cent  interest  on  the  same  ;  to  give  all  his  time  to  the  business,  and  re- 
ceive 25  per  cent  of  the  net  profits. 

'^  £.  B.  Blagden  to  contribute  all  his  time  to  the  business,  and  receive 
25  per  cent  pi  the  net  profits. 

'<  Walter  Stanton  to  contribute  all  his  time  to  the  business,  and  re 
ceive  25  per  cent  of  the  net  profits. 

^<  J.  C.  Converse  and  E.  B.  Blagden  to  attend  to  the  business  in  Bos 
ton.    J.  M.  Whitcomb  and  Walter  Stanton  to  attend  to  the  business  in 
New  York.     Each  partner  shall  be  allowed  to  draw  only  $500  per 
month  for  personal  expenses.'' 

Hearing  before  Colt,  J.,  who  reported  the  case  for  the  oonsideration 
of  the  full  court  in  substance  as  follows  : 

The  plaintiff  contributed  $25,000  of  the  amount  mentioned  in  the 
agreement  to  be  contributed  by  him. 

The  partnership  was  dissolved  by  mutual  consent  on  March  9,  1871, 
and  the  p]  am  tiff  was  authorized  in  the  agreement  of  dissolution  to  settle 
up  the  affairs  of  the  firm.  He  did  so,  and  there  resulted  therefrom  a 
loss,  as  he  contended,  of  $25,000,  more  or  less,  being  less  than  the 
amount  of  the  capital  to  be  put  in  by  the  plaintiff ;  but  whether  the  loss 
in  question  was  a  partnership  or  individual  loss,  is  one  of  the  questions 
reserved  as  hereinafter  stated.  The  defendant  Blagden,  at  the  time  of 
the  dissolution,  was,  ever  since  has  been,  and  now  is,  insolvent  and  una- 
ble to  pay  any  part  of  said  loss.  Whitcomb,  Conrerse,  and  Stanton 
hare  each  paid  back  to  the  firm  all  sums  drawn  out  by  them,  respect- 
ively, for  personal  expenses,  under  provision  therefor  in  the  memoran- 
dum, and  Stanton,  when  he  entered  the  firm,  had  the  control  of  the 
business  of  certain  woolen  mills,  and  brought  this  into  the  firm  ;  and  he 
testified,  vrithout  contradiction,  that  he  brought  the  bulk  of  the  buaineM 
to  the  firm. 
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The  defendant  Stanton  contended,  that  he  was  not  liable  to  make 
good  any  portion  of  the  capital  contributed  to  the  business  by  the  plain- 
tiff, and  expended  in  paying  partnership  debts,  and  that,  if  liable,  he  was 
not  liable  to  make  good  the  share  which  Blagden  would  have  contrib- 
uted, but  for  his  insolvency,  or  any  part  of  said  share. 

The  cause  was  reserved  upon  the  foregoing  facts  and  evidence.  If 
the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  any  contribu- 
tion to  said  loss  from  either  of  the  defendants,  the  cause  is  to  be  referred 
to  a  master  to  ascertain  the  amount  thereof.  If  he  is  not  entitled  to 
recover  from  either  of  the  defendants,  the  bill  is  to  be  dismissed  as  to 
such  defendant. 

(7.  T.  BusseU,  for  plaintiff. 

(7.  0.  Skattuck  ^  0.  W.  Holmes,  Jr.^  for  defendant  Stanton,— (I) 
The  plaintiff  cannot  recover  of  his  former  partners  for  a  loss  of  the 
capital  stock  contributed  by  him.  Barfield  v.  Loughboroughy  L.  R., 
8  Ch.  1 ;  JSverly  v.  DurhoroWy  1  Leg.  Gaz.  Rep.  127,  per  Sharswood, 
J.';  Cammm  v.  Watstm,  10  Rich.  £q.  64,  101, 102, 103  ;  Heran  v.  HaUj 
1  B.  Monr.  159  ;  Lindl.  Part.  (2d  ed.)  790,  791;  Story  on  Part.,  §  26,  note, 
ching  and  approving  Rutherforth  Inst.,  Bk.  1,  ch.  13,  §§  32,  35  ;  Watson 
on  Part.  57  ;  Parsons  on  Part.  51.  The  case  is  different  from  one  where  a 
partner  advances  money  to  his  firm  which  he  was  not  required  by  the 
articles  to  contribute,  or  where  one  partner  advances  all  the  money  for  a 
mgle  venture  and  the  other  is  to  take  half  the  profits  and  contribute 
neither  labor  nor  funds.  NorveU  v.  NoroeJL,  L.  R.,  7  £(}.  538.  (2) 
If  the  defendant  is  liable,  he  is  not  to  make  good  any  part  of  what  an- 
other partner  cannot  pay.  Parsons  on  Part.  477 ;  Bkc  parte  Watson, 
Buck,  449. 

Gray,  C.  J.  In  the  absence  of  controUing  agreement,  partners  must 
bear  the  losses  in  the  same  proportion  as  the  profits  of  the  partnership, 
even  if  one  contributes  the  whole  capital,  and  the  other  nothing  but  his 
labor  or  services.  3  Kent's  Com.  28,  29.  Whether  a  loss  of  capital  is  a 
partnership  loss,  to  be  borne  by  all  the  partners,  depends  upon  the  na- 
ture and  extent  of  the  contract  of  partnership. 

If,  as  is  not  unfrequently  the  case  in  a  partnership  for  a  single  adven- 
ture, the  mere  use  of  the  capital  is  contributed  by  one  partner,  and  the 
partnership  Ib  in  the  profits  and  losses  only,  the  capital  remains  the  prop- 
erty of  the  individual  partner  to  whom  it  originally  belonged,  any  loss  or 
destruction  of  it  falls  upon  him  as  the  owner,  and,  as  it  never  becomec 
the  property  of  the  partnership,  the  partnership  owes  him  nothing  in  con> 
Vol.  XX.— 40 
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Bideratios  thereof.  Story  on  Part.,  §§  27,  29  ;  Beranv,  EdUy  1  B.  Monr. 
159. 

But  where,  as  is  usual  in  an  ordinary  mercantile  partnership,  a  partner- 
ship is  created  not  merely  in  profits  and  losses,  but  in  the  property  itself, 
the  property  is  transferred  from  the  original  owners  to  the  partnership, 
and  becomes  the  joint  property  of  the  latter ;  a  corresponding  obligation 
arises  on  the  part  of  the  partnership  to  pay  the  value  thereof  to  the  indi- 
viduals who  originally  contributed  it ;  such  payment  cannot  indeed  be 
demanded  during  the  continuance  of  the  partnership,  nor  are  the  contrib- 
utors, in  the  absence  of  agreement  or  usage,  entitled  to  interest,  but  if 
the  assets  of  the  partnership,  upon  a  final  settlement,  are  insufficient  to 
satisfy  this  obligation,  all  the  partners  must  bear  it  in  the  same  proportion 
as  other  debts  of  the  partnership.  Julio  y.  Jngalls^  1  Allen,  41  ;  Brad- 
bury v.  Smithj  21  Me.  117;  Barfield  v.  Loughborough,  L.  R.,  8  Ch.  1 ; 
In  re  Anglesea  GoIUerg  Ob.,  L.  R.,  2  Eq.  879,  387 ;  S.  C,  L.  R.,  1  Ch. 
565 ;  NoweU  v.  NoweU,  L.  B.,  7  Eq.  538  ;  In  re  Bodges'  DUtiUery  Go,^ 
L.  R.,  6  Ch.  51,  56;  1  Lindl.  on  Part.  (3d  ed.)  696,  827,  828. 

Only  two  cases  were  cited  in  the  learned  argument  for  the  defendant 
Stanton,  in  which  opinions  inconsistent  with  this  view  have  been  ex- 
pressed. 

The  one  \^  EverlyY,  Durborow,  1  Leg.  Gaz.  Rep.  127,  a  nisi  pi  wu 
decision,  with  no  reference  to  authorities,  except  an  early  edition  of 
Lindlej  on  Partnership,  which  has  been  corrected  by  the  learned  author, 
ubi  sup^'a,  conformably  to  the  adjudged  cases. 

The  other  is  Cameron  v.  Watson,  10  Rich.  Eq.  64.  That  was  a  bill 
in  equity  to  settle  the  affairs  of  a  partnership,  to  which  Cameron  had 
<;ontributed  labor  and  Watson  capital.  The  master  to  whom  the  case 
was  referred,  allowed  the  claim  of  Watson  for  so  much  of  the  capital  as 
he  had  not  withdrawn  during  the  continuance  of  the  partnership,  but 
disallowed  his  claim  for  interest  thereon,  pp.  68,  73.  Cameron  excepted 
to  the  allowance  of  Watson's  claim  for  capital,  and  Watson  excepted  to 
the  disallowance  of  interest.  The  chancellor,  before  whom  the  excep- 
tions were  heard  in  the  first  instance,  overruled  the  exception  of  Cameron, 
and  also  that  of  Watson  as  regarded  interest  before  the  dissolution  of 
the  partnership,  but  sustained  it  so  far  as  to  allow  him  interest  after  the 
dissolution,  pp.  88-90,  95,  96.  The  Court  of  Appeals,  although  in  one 
part  of  its  opinion  appearing  to  discountenance  Watson's  claim  for  capital, 
ended  by  confirming  the  master's  report  in  every  particular,  pp.  103,  107, 
108.  So  that  the  final  judgment,  while  it  disallowed  Watson's  claim  for 
interest,  established  his  claim  for  capital,  and  was  in  exact  acoordanca 
with  our  conclusion. 
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In  the  case  at  bar,  the  partnership  was  not  for  a  single  enterprise,  but 
for  the  transaction  of  a  commission  business  in  New  York  and  Boston  for  a 
year.  Converse  and  Whitcomb  contributed  the  whole  capital,  in  un- 
equal proportions.  Converse  was  to  contribute  *'  such  time  as  he  may 
be  able  to  give ; "  and  Whitcomb  and  the  other  two  partners,  Blagden 
aod  Stanton,  were  each  ^  to  contribute  all  his  time  to  the  business."  Those 
partners  who  contributed  the  capital  did  not  contribute  merely  the  use 
thereof,  but  the  capital  itself,  and  were  by  express  agreement  to  receive 
interest  thereon  at  rates  specified  in  the  articles  of  copartnership.  The 
partners  were  by  agreement  to  receive  each  one-fourth  of  the  net  profits, 
and  by  implication  of  law  must  share  the  losses  in  the  same  proportion. 
The  capital  contributed  became  the  property  of  the  partnership ;  and 
the  partnership,  consisting  of  all  the  partners,  became  liable  to  Whit* 
comb  and  Converse  respectively  for  the  amount  of  capital  paid  in  by 
them. 

Blagden,  one  of  the  partners,  being  insolvent  and  unable  to  discharge 
any  part  of  the  obligation,  it  must  rest  in  equity  upon  the  three  solvent 
partners  in  equal  proportions.  Whitman  v.  Porter^  107  Mass.  522  ;  1 
LindL  on  Part.  789,  790. 

JDeeree  far  the  plaintiff'  aecordinglg. 


Damon  v.  Inhabitants  of  Soituatb. 

(119  Mass.  66.) 

Action  '—for  negligence  --'ContrHmtorg  negligence  —  violation  of  ttatute. 

In  an  action  against  a  town  for  inJorieB  soBtained  by  a  defect  in  a  highway,  held,  thai 
tht  fact  that  phiintiff  was  at  the  time  traveling  on  the  wrong  side  of  the  road  in  vio- 
lation of  the  statute,  did  not  as  matter  of  Uw  defeat  the  action  if  his  own  fault  or 
negligence  did  not  contribute  to  the  injury  ;  but  that  it  was  competent  evidence  of 
negUgenoe  on  his  part  for  the  Jury.    {See  note,  p,  317. ) 

TORT  for  injuries  to  plaintiff's  person  and  property  by  reason  of  a  de- 
fect in  defendant's  highway. 
At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  it  appeared 
that  the  injuries  were  sustained  by  the  carriage  going  off  of  a  bridge 
over  a  culvert,  the  bridge  not  being  protected  by  a  railing,  while  the 
plaintiff,  who  was  driving,  was  attempting  to  pass,  on  the  right  hand 
side  of  the  road,  another  carriage  traveling  in  the  same  direction. 

There  was  no  evidence  that  the  plaintiff  requested  the  other  carriage 
to  give  him  room  to  pass,  and  its  driver  being  called  by  the  plaintiff  te» 
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tified  without  oontradictioii,  that  the  first  he  knew  of  the  plaintiff^s  where- 
abouts, was  that  he  heard  the  sound  of  wheels  on  the  stones ;  directly  saw 
the  plaintiff's  horse  abreast  of  him  ;  thought  there  was  not  room  for  him 
to  pass  ;  turned  his  own  horse  to  the  left,  and  immediately  heard  a  crash. 

The  defendant  called  the  attention  of  the  court  to  and  read  the  Gren. 
Stats.,  ch.  77,  §§  2,  4,  and  asked  the  judge  to  instruct  the  jury  as  follows : 

'^  That  the  plaintiff,  to  maintain  his  case,  must  show  that  he  was  in 
the  exercise  of  due  care ;  that  attempting  to  pass  the  carriage  cm  the 
right  hand  side  of  the  road  is  evidence  tending  to  show  want  of  due 
care,  and,  unless  justification  thereof  is  shown,  is  conclusive  evidence  of 
want  of  such  care. 

'•^  That  the  plaintiff,  to  maintain  his  case,  must  show  that  he  was  in 
the  exercise  of  due  care ;  that  attempting  to  pass  the  carriage  on  the 
right  hand  side  of  the  road  is  evidence  tending  to  show  want  of  due 
care,  and,  unless  justification  therefor  is  shown,  is  conclusive  evidence  of 
want  of  such  care  ;  and  that  the  burden  of  showing  such  justification  is 
upon  the  plaintiff. 

^^  That  the  town  is  obliged  to  maintain  its  road  only  for  persons  law- 
fully traveling  thereon  ;  that  the  plaintiff  at  the  time  the  accident  oc- 
curred was  not  lawfully  traveling  on  the  defendant's  road,  and  the  de- 
fendant is  not  responsible  for  any  injuries  at  such  time  received  by  him.'* 

The  judge  declined  so  to  instruct  the  jury,  and  among  other  instruo- 
tions  not  objected  to,  instructed  them  as  follows :  '*  That  the  plaintiff,  to 
maintain  this  case,  must  show  that  he  was  in  the  exercise  of  due  care, 
and  must  also  show  that  the  defendant  was  guilty  of  negligence ;  and 
that  the  accident  was  due  to  its  negligence  alone,  and  that  he  in  no 
wise  contributed  to  it ;  that  the  jury,  upon  the  question  of  due  care  on 
the  part  of  the  plaintiff,  will  consider  the  evidence  in  relation  to  hispe^^ 
ing  to  the  right  of  the  preceding  carriage,  and  whether  or  not  the  at- 
tempt to  pass  on  that  side  is  evidence  of  the  want  of  due  care  ;  but  in 
determining  that  question  for  the  purposes  of  this  case,  the  statute  al- 
luded to  and  read  is  immaterial,  and  the  question  is  to  be  determined  ai 
if  no  such  statute  existed.'' 

The  jury  found  for  the  plaintiff ;  and  the  defendant  alleged  exceptions. 

P.  E.  Tucker  (B.   W.  EarrU  with  him),  for  defendant 

J.  D»  Longy  for  plaintiff. 

Gray,  C.  J.  The  question  at  issue  in  this  case  was  whether  the  in* 
jury  to  the  plaintiff  was  caused  solely  by  a  defect  in  the  highway,  and  is 
no  part  by  his  own  negligence. 
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The  mere  fact  that  he  was  traveling  on  the  wrong  tide  o£  the  road,  in 
violation  of  the  statate,  did  not  as  matter  of  law  defeat  this  action,  if 
his  own  faalt  or  negligence  did  not  contribute  to  the  injury.  But  it  was 
competent  evidence  of  negligence  on  his  part  to  be  submitted  to  the  jnrjt 
Smith  V.  Gardiner,  11  Gray,  418;  Spqffbrd  v.  iTorfow,  3  Allen,  176; 
Janes  Y,  Andoier,  10  id.  18,  20;  Steele  v.  Burkhardt,  104  Mass.  59,  61  ; 
S.  C,  6  Am.  Bep.  191. 

The  instruction  of  the  learned  judge,  that  the  statute  was  immaterial, 
and  that  the  case  was  to  be  determined  as  if  no  such  statute  existed,  was 
therefore  erroneous,  in  withdrawing  from  the  consideration  of  the  jury 
an  element  which,  if  they  had  been  permitted  to  consider  it,  might  have 
had  some  weight  in  their  determination  of  the  question  whether  the 
plaintiff,  in  attempting  to  pass  the  other  carriage  on  the  wrong  side  o\ 
the  road,  used  such  care  as  was  required  of  him  under  the  circumstances 
in  which  he  found  himself.  ExeeptioM  sustained, 

NoTB.~See  also  Baker  v.  Portland^  58  Me.  199 ;  S.  C. ,  4  Am.  Bep.  274 ;  Qratty  v.  Bcmg(n\ 
57  Me.  423;  2  Am.  Bep.  56;  McClary  v.  Lomelly  44  Vt.  116  ;  8  Am.  Bep.  366;  SutUm  v. 
Wauwatosa,  29  Wis.  21;  9  Am.  Bep.  634;  Feital  ▼.  Middlesex  R,  R.  Co.,  109  Mass.  398  ; 
13  Am.  Bep.  720;  McChrath  v.  Menoin,  112  Mass.  467;  17  Am.  Bep.  119;  Canvll  v.  Staten 
Island  R.  R.  Co,,  17 Am.  Bep.  221;  Winchellr.  Cory,  15 Id.  Tm;Frost^,  Plunib,  16 id.  18; 
JohnsonY.  Town  oflrasbwrgh,  19  Am.  Bep.  Ill ;  OonnoUy  ▼.  Boston,  M.  896  ;  Doi^  v. 
lymn,  etc,  id.  431w— Bep. 


TBOXAS  V.  BUILDEBS'  MUTDAL  FiBE  IlTSUBANCB  COMPAICT. 

(119  Mass.  121.) 
Insurance  ^-  dcmble  insurance  —  when  policy  not  avoided  by. 

A  policy  of  bwarance,  conditioned  to  be  void  in  case  of  other  insnnuice  without  the  con- 
sent of  the  company,  Js  not  avoided  by  the  taking  of  a  sabeeqaent  invalid  policy,  i  6., 
which  is  invalid  by  reason  of  the  non-compliance  with  a  ooudition  against  the  existenoi 
of  any  other  insurance  without  the  consent  of  the  insurer  ;  and  the  assured  may  set 
up  the  invalidity  of  the  second  policy  in  an  action  by  him  upon  the  first  policy, 
atthoogh  he  has  received  payment  of  the  second  policy  from  the  insurer.  {See  note, 
p.  319.) 

CONTRACT  upon  a  policy  of  insurance  against  fire,  issued  by  the  de- 
fendant to  the  plamtiffs.  At  the  trial  in  the  Superior  Court,  the 
defendant  declined  to  argue  the  case  to  the  jury  under  the  instruction  of 
the  presiding  judge,  submitted  to  a  rerdict  for  the  plaintiffs,  and  alleged 
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exceptions  to  the  rulings  of  the  judge  and  to  his  refusal  to  rule  as  ro* 
quested,  the  substance  of  which  appears  in  the  opinion. 

W.  F.  Slocumy  for  defendant. 

S,  B,  Ives,  Jr.,  for  plaintiffs. 

Deyens,  J.  Many  questions  which  were  discussed  at  the  trial  and 
also  at  the  hearing  at  bar  need  not  be  considered,  as  there  is  one  ground 
which  we  deem  to  be  conclusive  against  the  defense  here  sought  to  be 
established. 

The  policy  of  insurance,  issued  by  the  defendant  upon  December  13, 
1872,  and  taking  effect  on  that  day,  was  for  the  term  of  three  years,  and 
contained  the  express  condition  '*  that  if  the  assured  shaU  have  made  or 
shall  hereafter  make  any  other  insurance  upon  said  property  without  the 
knowledge  or  consent  of  this  company  in  writing,  then  in  such  case  this 
policy  shall  be  void." 

On  December  19,  1872,  a  policy  of  insurance  was  issued  to  the 
plaintiffs  by  the  Merrimack  Mutual  Insurance  Company,  upon  certain 
property  of  the  plaintiffs  for  the  term  of  Rye  years.  The  loss  occurred 
within  the  time  included  in  both  policies.  The  defendant  offered  evi- 
dence to  prove  that  the  latter  policy  with  other  property  covered  also 
the  property  insured  by  the  defendant  which  was  destroyed  by  fire,  and 
contends  that  as  there  was  no  knowledge  of  or  consent  to  such  rein« 
surance  there  can  be  no  recovery  upon  the  policy  here  sued  on. 

Assuming  the  defendant  to  have  proved  that  the  property  insured  by 
it  was  covered  by  the  instrument  issued  by  the  Merrimack  Company  as 
a  policy,  it  is  for  the  defendant  to  show  that  such  instrument  was  a  valid 
and  legal  policy,  effectual  and  binding  upon  the  insurers.  If  it  was  in« 
valid  so  far  as  the  property  in  question  was  concerned,  there  would  by 
legal  intendment  be  no  second  insurance  upon  it,  and  therefore  no  avoid* 
ance  of  the  first  policy. 

The  policy  of  the  Merrimack  Company  was  also  upon  the  condition 
^'  that  without  the  consent  of  this  company  no  other  insurance  shall 
exist  "  upon  the  property  insured  by  it,  and  no  such  consent  was  given. 
The  Merrimack  Company  was  to  have  been  the  subsequent  insurer  of 
this  property  (if  it  was  in  terms  covered  by  its  policy),  and  the  plaintiffi 
therefore  failed  to  do  what  was  necessary  in  order  that  a  contract  might 
be  perfected  with  it,  and  having  effected  no  valid  subsequent  insurance; 
they  have  not  avoided  the  prior  policy  with  the  defendant.  The  whole 
question  comes  clearly  within  the  decided  cases.  Jackson  v.  Masses* 
chusetts  Mutual  Fire  Ins.  Co.,  23  Pick.  418 ;    Clark  v.  New  Englana 
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Mutual  Fire  Int.  Oo.f  6  Gush.  342 ;  Hardy  v.  TJmon  Ins.  Go,^  4  Allen. 
217. 

Nor  is  the  fact  the  plaintiffs  have  received  payment  irom  the  Mem* 
mack  Company  upon  their  policy  important  in  this  connection.  The 
inquiry  here  is  simply  whether  there  was  a  valid  insurance  at  the  timOi 
and  this  is  not  affected  by  what  the  plaintiffs  or  the  Merrimack  Ck)mpany 
saw  fit  to  do  afterward.  Those  acts  can  in  no  way  have  affected  in* 
juriously  the  defendant,  so  as  to  estop  the  plaintiffs  from  asserting  that 
there  was  no  valid  policy  issued  by  the  Merrimack  Company,  nor  can 
they  alter  the  rights  of  the  parties.  Hardy  v.  Union  Ins.  Co.,  ubi  supra , 
BardweU  v.  Conway  Ins,  Co,y  118  Mass.  465  ;  Philbrook  v.  New  Eng^ 
land  Ins.  Co.,  37  Me.  137. 

Exceptions  overruled. 


NoTB.— See  Oee  v.  ChetMre  County  Mutual  Ins.  Co.^  antey  p.  171.  In  Hub^ 
bard  v.  The  Hartford  Fire  Inturcmce  Co.  (33  Iowa,  326),  11  Am.  Rep.  125,  the 
coart  gave  the  following  as  the  general  principle  of  law  upon  the  point  in  the 
foregoing  case:  "In  order  to  avoid  a  policy  on  account  of  a  subsequent  insurance 
against  an  express  condition  therein,  it  must  appear  that  such  subsequent  insurance  is 
yalld  and  that  the  policy  upon  which  it  is  made  is  capable  of  being  enforced.  If  it  can- 
not be  enforced  it  is  no  breach  of  the  prior  policy" — and  the  following  cases  were 
dted  as  sustaining  such  principle:  Jackson  v.  Mass.  MuU  Ins.  Co.^  23 Pl($k.  418;  Clark 
V.  New  England  Ins.  Co.,  6  Cush.  343;  Gale  v.  Belknap  Ins.  Co.,  41  N.  H.  170;  Stacy  r. 
Franklin  Ins.  Co.,  2  Watts  &  Serg.  506;  Philbrook  v.  New  England  Mut.  Ins.  Co.,  37 
Me.  137  ;  ScTtenck  v.  Mercer  Co.  Mut  Ins,  Co.,  4  Zabr.  447  ;  Jackson  v.  Farmers^ 
Ins.  Co.,  6  Gray,  62. 

The  case  of  Philbrook  v.  The  New  England  Mut  Ins.  Co.,  srqjra,  went  to  the  full 
txtent  of  the  principal  case,  and  held  that  the  prior  policy  is  valid,  even  though  the  sub- 
sequent policy  is  not  avoided  by  the  underwriter  issuing  it  but  the  loss  thereon  is  paid. 

Flanders  says  (Fire  Ins.  67):  "It  is  well  settled  that  if  the  second  policy  against 
which  the  contract  stipulates  is  itself  a  void  one,  or  one  that  cannot  be  enforced,  it  does 
not  avoid  the  first,  notwithstanding  tlie  clause  of  forfeiture,"  and  be  cites  —  in  addition 
to  the  cases  given  above  —  Obermeyer  v.  Olobe  Mut.  Ins.  Co.,  43  Mo.  673  ;  Forbes  v. 
Agawam  Ins.  Co.,  9  Cush.  470  ;  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520. 

But  in  Hubbard-v.  Harford  Fire  Ins.  Co.,  supi-a,  the  court  said  (p.  130):  "  The  doc- 
trine which  we  recognize  here  is  based  upon  the  fact  that  the  subsequent  policy  was 
treated  and  considered  as  avoided  by  the  company  issuing  it  as  soon  as  it  had  notice 
of  the  prior  insurance.  In  our  view  this  is  a  most  important  consideration,  for,  if  the 
underwriter  in  the  second  policy  does  not  treat  it  as  avoided,  it  cannot  be  so  considered 
by  the  insured  or  the  company  issuing  the  prior  policy.  The  condition  against  prior 
insurance  in  the  subsequent  policy  is  for  the  benefit  of  the  insurer,  who  may  at  his 
option  waive  it  or  insist  upon  enforcing  its  terms.  If  he  seeks  to  enforce  the  condition 
and  treats  the  policy  as  a  void  contract,  it  is  indeed  difficult  to  see  upon  what  grounds 
it  may  be  r^arded  as  valid,  as  an  insurance  that  will  defeat  the  prior  policy." 

In  Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St.  402,  the  policy  stipulated  that  "  Th« 
aggregate  amount  insured  shall  not  exceed  two-thirds  of  the  estimated  cash  value." 
Beld,  that  policies  void  ab  enitio  did  not  constitute  insurance  ;  but  policies  that  wer« 
ttt  any  time  valid  were  to  be  treated  as  such. 

In  Continental  Ins.  Co.  v.  Horton,  28  Mich.  173,  it  was  held  that  a  provision  in  a 
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policy  against  doable  InsozBiioeiB  not  violated  by  a  prior  policy  in  another  dOmpany 
which  was  known  to  both  parties  while  the  policy  in  suit  was  being  negotiated,  and 
which,  it  was  fully  understood  between  them,  was  to  be  canceled  if  the  second  poli<7 
was  taken,  and  which  was  in  fact  canceled,  if  not  actually  before  tlie  manual  reception  of 
the  second  policy,  at  least  contemporaneously  with  its  complete  and  effective  delivery. 

In  Hand  v.  Williamsburgh  City  Ins.  Co.,  57  N.  T.  41,  the  policy  stipulated,  "  Other 
insurance  permitted  without  notice  until  required  ; "  "  if  any  other  insoranoe  has  been 
or  shall  hereafter  be  made  upon  the  said  property  not  consented  to  by  this  company 
in  writing  hereon  •  •  •  this  policy  shall  be  null  and  void.  In  case  of  loss  the  in- 
sured shall  not  recover  on  this  policy  any  greater  portion  of  the  loss  or  damage  sus- 
tained to  the  subject  insured  than  the  amount  hereby  insured  shall  bear  to  the  whole 
amount  insured  on  the  said  property."  At  the  time  this  policy  was  made  there  was  an- 
other policy  in  favor  of  the  insured,  which  covered  this  and  other  property,  "  loss,  if 
any,  payable  to  K."  But  that  policy  prohibited  other  insurance  witliout  consent  of 
the  company,  which  was  not  obtained  to  this  insurance.  The  defendants,  however, 
had  notice  of  such  prior  policy.  Held^  that  defendants  wece  liable  for  the  whole 
aaionnt  of  the  loss,  for  there  was  in  law  no  other  insurance. 

In  Bifjlery.  The  New  York  Central  Ins.  Co.,  22  N.  Y.  402,  the  policy  was  condi- 
tioned to  cease  and  be  of  no  further  effect  if  the  insured  "  sfudl  fiereafter  make  any 
other  insurance  and  shall  not,  with  all  reasonable  diligence,  give  notice "  thereof  to 
the  defendant  The  plaintiff,  the  insured,  did  "  make  other  insurance  **  without  giving 
notice,  and  a  loss  occurring,  the  subsequent  insurance  was  paid.  The  Court  of  Appeals 
held,  two  judges  dissenting,  that  the  policy  issued  by  defendant  was  avoided  by  the 
act  qf  making  anottieT  insurance  irrespective  of  the  question  whether  the  subsequent 
policy  might  legally  have  been  resisted  or  not  The  opinion  took  the  farther  ground, 
that  a  policy  containing  a  condition  against  subsequent  insurance  is  avoided  by  the 
taking  of  another  policy  **  whether  the  latter  policy  was  void  or  voidable  merely. 
The  Massachusetts  cases  and  that  of  Philbrook  v.  The  New  England  Fire  Ins.  Co., 
supra,  were  considered  and  disapproved,  while  the  case  of  Carpenter  r.  The  Providence 
Washington  Ins.  Co.,  16  Pet  495,  was  cited  as  a  direct  adjudication  on  the  question  and 
its  conclusion  was  followed.  But  as  is  pointed  out  in  Hubbard  v.  The  Hartford  Fire 
Ins.  Co. ,  supra,  if  such  a  conclusion  was  reached  in  the  Carpenter  case  It  was  obiter. 

In  Georgia  the  Revised  Code  provides  that,  "  A  second  insurance  on  the  same  proi>- 
eity,  without  the  consent  of  the  insurer,  voids  his  policy,*'  and  the  court  held  under  the 
provision,  that  the  policy  was  voided,  even  though  the  second  insurance,  valid  upon  its 
face,  is  voidable  by  the  second  company  on  the  ground  of  the  failure  of  the  insured  to 
give  it  notice,  at  tJie  time  the  policy  was  procured,  of  a  prior  insurance  of  the  same 
property  in  another  company.  The  court  expressly  refrained  from  stating  what  its  con* 
elusion  would  have  been,  had  the  question  arisen  on  the  contract,  instead  of  upon  the 
statute.  But,  arguendo,  it  said  :  Now,  it  is  just  as  entirely  within  this  public  policy  te 
have  a  second  insurance,  which  one  thitiks  is  good  as  to  have  one  which  is  really  g<Kxl. 
The  danger  of  a  burning  is  the  same  in  both  cases  ~  nay,  the  very  fsidt  that  one  has 
fraudulently  procured  an  over-insurance  is,  prima  facie,  a  suspicious  circumstance. 
The  public  evil,  which  the  law  intended  to  prevent,  is  just  the  same,  perhaps  greater,  if 
the  second  insurance  be  a  fraudulent  one.  Technically,  it  may  be  true  that  there  is  no 
second  insurance  ;  but  to  give  tn is  construction  to  the  statute,  would,  as  it  seems  to  us, 
be  indeed  sticking  in  the  bark.  Such  is  not  the  usual  mode  of  construing  even  criminal 
statutes.  Our  law  against  bigamy  provides  a  punishment  for  one  who  marries  having 
at  the  time  another  vTlfe  living.  But,  says  this  mode  of  reasoning,  the  second  marriage 
is  void,  one  cannot  mxuTy  with  a  wife  living.  So,  too,  vre  make  it  peniU  to  alter  a 
promissory  note  ;  yet,  in  fact,  the  alteration  is  void,  and  if  detected  can  hurt  no  one." 
Lackey  v.  Georgia  Home  Ins.  Co.,  42  Ga.  456. 

A  subsequent  valid  policy  unquestionably  avoids  a  prior  one  conditioned  against 
Ttber  insurance.    Burt  v  People* s  Mutual  Fire  Ins.  Co.,  2  Gray,  387  ;  Illinois  Fir§ 
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i».  Co.  V.  J^  (53  m.  161),  5  Am.  Bep.  38.  So  in  ShuHl^  v.  Phcndz  Im.  Co.,  67  Me^ 
137,  it  was  held  tbiU  where  one  of  the  conditions,  in  ft  policy  of  insurance  against  fire. 
Is  that  the  policy  shall  heeome  Told,  ''  if  any  other  insozance  shall  thereafter  be  made 
upon  the  proper^,  and  not  consented  to  by  the  company,  in  writing  thereon,"  and,  in 
«afl6  of  an  action  thereon,  it  appears  that  at  the  time  of  l^e  loss  there  was  an  insuzanoe 
heyond  the  amount  allowed,  the  insured  will  not  be  entitled  to  recover  in  the  absence 
of  proof  of  a  waiver  of  the  condition. 

In  Fcibyan  v.  Utkion  MuL  Im.  Co,,  43  N.  H.  203.  the  charter,  which  was  made  part 
of  the  contract,  prohibited  other  hisoiance  without  consent,  and  it  was  held  that  other 
insoiance  avoided  the  policy,  although  the  clause  of  the  charter  prohibiting  it  wm 
aol  known  to  tlie  insured  nor  contained  either  in  or  on  the  policy. 

A  stock  of  goods  was  insured  by  a  policy  conditioned  against  other  insurance.  The 
eompany  aiterwaid  consented  that  the  goods  should  be  removed  into  an  adjoining 
store  whermn  the  insurer  had  other  goods  of  tite  same  kind  which  were  insured  in  au' 
«ther  company,  of  which  fact  the  defendant  bad  no  notioe.  Held,  not  other  insurance. 
Vose  V.  BamiUon  MuL  Ins.  Co.,  39  Barb.  302.  But  in  Washington  Ins.  Co.  v.  Hayes,  17 
Ohio  St  4^  A.  had  goods  in  store  at  B.  and  at  C,  insured  by  separate  policies.  The 
poliey  OD  the  goods  at  B.  prohibited  other  insurance,  but  tlie  company  consented  to  trans- 
fer the  policy  to  insure  the  goods  at  C.  and  the  goods  were  removed  to  C  and  mingled 
with  the  sto^  there.  The  policy  on  the  skoek  at  C.  covered  * '  Accruing  Stock.  *'  Held, 
that  the  pc^ey  written  on  the  goods  at  C.  was  other  insurance  upon  tlie  goods  removed 
from  B.  ;  and  that  the  policy  on  such  goods  was  void .  So,  where  a  policy  on  a  stock  of 
goods  prohibited  other  insurance,  and  the  insured  purchased  another  stock  of  goods 
■pon  which  tiiere  was  a  policy,  and  took  an  assignment  thereof  and  mingled  the  two 
stocks,  held,  other  insurance.  Watton  v.  Louisiana  State '  3f.  S  F.  Ins.  Co.,  2  Bob. 
4  La.)  663. 

A  policy  on  a  store  conditioned  against  other  insurance  thereou,  **  or  any  other  prop- 
erty connected  with  it,"  was  held  not  avoided  by  subsequent  iusurance  on  the  stock  in 
the  store,  it  not  being  "  connected  "  with  the  store.  Jones  v.  Afaine  Mut.  Ins.  Co.,  18 
Ma.  165. 

The  insurers  had  notice  of  a  prior  policy  but  were  informed  that  it  would  not  be  re- 
aawed.  It  was  renewed  ai\d  uo  notice  given.  Held,  other  iusurance  within  the  clause. 
DeiU  v.  Mound  City  M.  F.  Ins.  Co.,  38  Mu.  <sr>. 

Aa  to  what  oonstituteB  other  iusurance  as  to  apportionment  of  loss  it  was  held  in 
Ogden  v.  The  East  Biver  Ins.  Co.,  60  N.  Y.  388  (overruling  Ilmcard  Ins.  Co.  v.  Scrib» 
ner,  6  Hill,  29b),  that  where  property  is  insured  by  a  policy  conUiiuing  the  usual  clause 
lor  apportionment  of  the  loss  in  case  of  other  insurauce,  and  the  same  property  is  cov- 
ered by  another  policy  which  also  includes  other  parcels,  all  uisured  together  for  a  lump 
sum,  this  constitutes  other  insurance  within  the  meaning  of  such  clause. 

Such  oondiUon  is  not  voided  by  other  insurance  made  by  a  stranger  to  the  policy  : 
as  where  insured  held  under  a  contract  for  a  deed  and  the  '*  other  insurance"  was  ob- 
tained by  the  owner  of  the  legal  estate,  ^tna  Ins.  Co.  v.  Tyler,  16  Wend.  385  ;  Roir^ 
ley  T.  £impire  F.  I.  Co.,  36  N.  Y.  560;  S.  C,  4  Abb.  Dec.  131;  so,  where  a  third  i^erson 
Interested  in  the  property  had  previoosly  obtained  insurance  in  the  name  and  for  the 
bsnefit  of  the  plaintiffs ;  but  they,  in  ignorance  of  the  fact,  procured  the  policy  sued  on. 
Beld,  not  other  insnraiice.  Ifit^ls  v.  FayeUe  Mut.  Fire  Ins.,  1  Allen,  63  ;  so  the  in- 
esranoa  ot  one  mortgagee  is  not  affected  by  other  insurance  by  another  mortgagee. 
#OGe  ▼.  PAcMito  F.  Ins.  Co.,  68  Me.  333  ;  so  an  owner's  insurance  is  not  avoided  by  sub- 
eaqncnt  inaoiaaee  obtained  by  a  sheriff  who  has  seised  the  insured  property  at  the  suit 
of  a  creditor.  Martgny  v.  Boms  MuL  Ins.  Co.,  13  La.  Ann.  338  ;  so  a  policy  to  tlie 
nofrtgagee  is  not  avoided  by  sabseqaeat  insuranoe  by  mortgagor.  Nonoich  F.  Ins.  Co. 
▼.Boomer,  flSllL  442;  but  it  mattsia  notinirhose  aameltis  affected  if  it  be  forthe 
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benefit  of  the  fiigt  insoied  and  he  know  of  and  consent  to  it,  it  is  other  insuianoe.  J7of- 
hrook  V.  American  Ins.  Co.,  1  Caitia'  C.  G.  198.  So  a  policy  to  a  mortgagor  aoaigned  to 
mortgagee  is  other  insoianoe  and  will  avoid  a  prior  policy  to  the  same  mortgagee  which 
prohibited  other  insurance.    Carpenter  v.  Providence  Wa$hingtan  Ins,  Co.,  16  Pet  496. 

The  owner  of  a  stock  of  goods  sold  them  and  the  vendee  procored  insunmce  and  as- 
signed the  policy  with  insorer's  consent  to  the  vendor.    The  vendee  obtained  otlier  iiii 
surauce  for  his  own  account    J5fe/d,  that  the  second  was  void.    Neve  v.  Columbia  7ms 
Co.,  2  McMuL  220  ;  LeaoUt  v.  Western  F,  Ins,  Co.,  7Rob.  (La.)  861. 

In  Shurtl\f  v.  Ph<£nix  Ins.  Co.,  supra,  it  was  doubted  whether  an  agent  of  the  oompuiy 
can  waive  a  condition  against  other  insurance.  It  was  held  that  he  can  in  Hayuxird 
V.  Nat.  Ins.  Co.,  14  Am.  Rep.  400 ;  Oeib  v.  International  Ins.  Co.,  1  DilL  C.  C.  443  ; 
Whitwell  V.  Putnam  F.  I.  Co.,  6  Lans.  166 ;  Pechner  v.  Pfueniz  Ins.  Co.,  id.  411 ;  Mo- 
Ewen  V.  Montgomery  Co.  MuU  Ins.  Co.,  5  Hill,  101 ;  Sexton  v.  Montgomery  Mtit.  Ins. 
Co.,  9  Barb.  191 ;  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  316  ;  Hadley  v.  N.  B. 
F.  Ins.  Co.,  55  N.  H.  110  ;  Sehenck  v.  Mercer  County  Mut.  F.  Ins.  Co.,  24  N.  J.  447  ; 
National  Ins.  Co.  v.  Crane,  16  Md.  260  ;  Kenton  Ins.  Co.  v.  Shea,  6  Bush,  174  ;  Van 
Bories  v.  United  Life  Ins.  Co.,  8  id.  133  ;  New  England  Lis.  Co.  v.Scheitler,  38  111.  166; 
Cobb  V.  Ins.  Co.,  11  Kan.  93  ;  Carrugi  v.  AUantic  F.  Ins.  Co.,  40  Ga.  136  ;  Planters' 
Mut.  Ins.  Co.  V.  Lyons,  38  Tex.  263. 

Where  one  man  is  agent  of  both  companies  notice  will  be  implied.  Kenton  Ins.  Co. 
V.  Shea,  6  Bush,  174  ;  Insurance  Co.  o/N.  A.  v.  McDowell,  60  DL  120  ;  Russell  v.  State 
Ins,  Co.,  66  Ma  586. 

In  Westc?iester  F.  Ins.  Co.  v.  Earle,  33  Mich.  143,  the  policy  provided  that  nothing 
less  tlian  a  distinct  specific  agreement,  clearly  expressed  and  indorsed  upon  the  policy, 
should  be  construed  to  be  a  waiver  of  any  condition  in  it  Tet  the  court  held  that 
where  an  agent  with  whom  all  the  dealings  were  had  and  whose  authority  wiis  not 
shown  to  have  been  restricted  in  any  way,  has  so  acted  as  to  have  bound  himself  ty 
way  of  estoppel  not  to  dispute  the  validity  of  additional  insurance  on  the  point  of  con- 
sent, the  company  will  be  likewise  bound. 

But  notice  to  an  insurance  broker  who  procures  policies  for  a  large  number  cf  com* 
panies  is  not  notice  to  the  company.  Mallen  v.  Hamilton  F.  Ins.  Co.,  17  N.  T.  OK. 
There  is  a  dictum  in  OUbert  v.  The  Phoenix  Ins.  Co.,  36  Barb.  372,  that  verbal  notice  of 
other  insurance  to  an  agent  with  authority  to  receive  applications  and  issue  policies 
would  not  affect  the  question  of  breach  "  by  reason  of  not  having  such  insurance  men- 
tioned in  or  indorsed  upon  the  policy  or  otherwise  acknowledged  in  writing." 

Where  a  company's  by-laws  required  consent  of  the  directors,  signified  in  the 
policy  or  by  indorsement,  signed  by  the  secretary,  to  subsequent  insurance,  it  was  held 
that  consent  of  one  director  indorsed  upon  the  application  was  not  sufficient  J^or&es  ▼. 
Agawam  Mut.  Fire  Ins.  Co.,  9  Gush.  470;  so  in  Hale  v.  Mechanics*  Mut  Ins.  Co.,  6  Gray, 
169,  where  the  policy  prohibited  other  insurance  unless  the  assent  of  the  president 
should  be  obtained  in  writing,  it  was  held  that  a  waiver  could  not  be 
provedj  and  that  the  president's  parol  consent  was  not  good.  When  the 
company's  charter  made  policies  void  for  other  insurance  unless  indorsed 
upon  them,  held  that  the  condition  could  not  be  waived  nor  consent  proved  by 
other  evidence  than  indorsement  Couch  v.  City  F.  Ins.  Co.,  38  Gonn.  181;  &  G.,  9 
Am.  Bep.  875.  So,  where  the  charter  and  by-laws  provided  "  The  president  andsecrr 
tary  may  give  leave  to  make  other  insuianoe,"  it  was  held  that  consent  given  by  a  di- 
rector or  the  secretary  was  not  valid.   Stark  County  Mut  Ins.  Co.  v.  Hurd,  19  Ohio,  149. 

In  Security  Ins.  Co.  v.  Fay,  22  Mich.  467;  8.  G.,  7  Am.  Bep.  670,  the  policy  was  con- 
ditioned to  be  void  *'  if  without  written  consent  herein,  there  is  any  other  prior  or  sab- 
sequent  insurance."  Nothing  was  said  as  to  who  should  sign  the  consent,  but  the  policy 
was  required  to  be  countersigned  by  the  general  agent  of  the  company,  .\fterwmi4 
other  insurance  was  obtained  without  the  first  insurer'f  ocnaent,  bat  subseqaently  aa 
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ageat  indoned  on  the  policy  pennifldon  for  other  insmanoei  though  the  indorsement 
waa  not  dgned.  The  court  held  that  the  unsigned  indorsement  was  inyalid  in  the  ab- 
sence of  the  aignatare  of  the  general  agent,  without  proof  that  it  was  made  by  some  one 
anthorized  to  bind  the  company  or  had  been  ratified  by  it  ;  that  no  act  of  the  ocm* 
pany  or  its  agent  could  operate  as  a  waiver  of  written  consent  and  render  valid  a  void 
pilicy  unless  perfonned  with  f oU  knowledge  of  all  the  facts. 

In  Mentz  v.  Lancaster  F.  Ins,  Cfo.,  79  Penn.  St  (29  P.  F.  Smith)  475,  the  plaintiff  in- 
eared  in  defendants'  company,  one  condition  being  that  if  additional  insuiance  were  ef- 
fected, it  should  be  indorsed  on  the  policy  ;  the  plaintiff  effected  additional  insuiance 
in  another  company  with  their  agents,  who  were  also  agents  of  the  defendants  ;  on  in- 
quiry by  plaintiff,  who  gave  his  policy  to  the  agent,  he  said  tliat  the  indorsement  of  the 
second  insurance  had  been  made  on  the  first  policy  ;  the  indorsement  had  not  in  fact 
been  made.  In  an  action  against  the  defendants  for  a  loss,  held,  that  the  declarations 
of  their  agent  estopped  them  from  objecting  to  the  want  of  indorsement,  and  the  plain- 
tiff could  recover. 

It  is  to  be  observed  that  in  several  of  the  cases  holding  that  notice  to  the  agent  or  a 
waiver  by  the  agent  was  of  no  effect,  the  companies  were  mutual  companies  whose 
members  were  bound  by  the  by-laws  and  which  provided  that  the  agents  and  officers 
should  not  deviate  from  the  conditions. 

It  is  suflldent  that  the  company  is  informed  of  the  true  amount  although  there  is  a 
mistake  as  to  the  company.  Bei\jamine  v.  Saratoga  Mut,  F,  Ine.  Co.,  17  N.  Y.  415  ; 
0$Hr  ▼.  ProvinckU  Ins,  Co,,  12  U.  C,  C.  P.  141.  So,  where  notice  of  other  insuiance  is 
given,  notice  of  renewal  is  not  necessary.  Brown  v.  Cattaraugus  MuU  Ins,  Co, ,  18  N.  Y. 
385  ;  nor  where  privilege  for  a  stipulated  amount  of  other  insurance  is  given  is  notice 
of  the  names  and  amounts  of  the  other  risks  necessary.  Benedict  v.  Ocean  Ins,  Co,,  31 
N.  Y.  389  ;  lAscom  v.  Boston  Mvt,  Ins.  Co,,  9  Mete.  206.  The  insured  is  not  bound  to 
state  the  particulars  of  the  amount  of  other  insuiance  unless  specially  required  to  do  so. 
MeMahon  v.  Portsmouth  Mut  F.  Ins.  Co.,  22  N.  H.  15. 

Written  notice  is  not  necessary.  Schenck  v.  Mercer  County  M,  F,  Ir^,  Co,,  24 
N.  J.  447. 

Notice  to  the  secretary  of  the  company  estops  that  company  from  alleging  no  notice 
where  the  same  person  is  also  secretary  of  the  other  company  and  the  same  persona 
were  directors  of  both  companies  and  examined  the  application.  Qoodall  v.  New  Eng» 
land  Iftct.,  25  N.H.  169. 

Where  other  insurance  is  obtained  for  an  amount  in  excess  of  that  for  which  consent 
was  given  the  policy  is  void.    Shurtlify,  Phaniz  Ins,  Co,,  57  Me.  137. 

Where  a  policy  stipulated  that  *'  insured  shall  give  notice  of  all  additional  insuiance 
and  of  all  changes  that  may  be  made  in  such  additional  insurance,"  notice  must  be 
given  of  a  renewal  of  other  insurance  and  of  any  change  in  the  distribution  or  diviska 
•r  it    SUmon  r.  Pennsylvania  Fire  Ins.  Co.,  38  Penn.  St  250.--Rbp. 
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Smrtov  T.  Datis. 

(U9  Maaa.  209.) 

Inan  aclioD  upon  a  piomiasorj  Bote,  in  which  tiie  deetandioa  all^gaa  tint  tiie  defand* 
ant  made  the  note,  and  the  answer  denies  Ibis  and  alleges  an  atteiatfton,  proof  of  tha 
defendant's  slgnatore  is  prima  factB  evideaeo  tiiat  the  wtele  hod  j  of  the  note  written 
over  It  is  the  act  of  the  defendant,  bnt  tite  harden  of  pioof  is  on  tiie  pladntiiE  to  show 
that  the  note  docfaured  on  was  tiie  note  of  the  defendant 

/'^OKTBACT  uqpcm  a  promiMorj  note,  ol  which  the  following  is  a 
yj  eopjr :  «  $400.  Fall  Rmr,  Dec.  29th,  1873.  For  Talue  received, 
I  promise  to  pay  Abel  R.  Davis  or  order  fovor  hundred  dollars,  with 
interest,  six  months  after  date.  John  Davis."  Indorsed,  '^Abel  R. 
Davis."  The  aaswer  eoatained  a  general  denial,  and  alleged  that  '^  there 
has  been  a  material  alteration  in  said  note  emce  it  was  given,  if  it  shall 
appear  it  was  given  by  the  defendant" 

At  the  trial  m  the  Saperior  Coort,  before  Pitman,  J.,  withoat  a  jury, 
the  signature  of  the  defendant  was  admitted,  and  tbeire  was  evidence 
tending  to  prove  the  genuineness  of  the  indorsement.  The  plaindfEs 
thereupon  rested. 

The  defeiftdant  then  cxffisred  evideaoe  tending  to  show  that  the  words 
^*  six  months  after  date  "  were  not  in  the  note  when  signed  and  delivered 
by  him,  but  had  been  added  since,  without  his  knowledge  or  assent 
TesiimoDy  to  the  same  point  was  also  introduced  by  the  plaintiffs  in 
rebuttal.  The  plaiatiffs  contended  that  the  burden  of  proof  was  on  the 
-defendant  to  establish  and  prove  said  alteration,  but  the  jadge  ruled 
"^  thajb  the  proof  of  the  signature  of  a  party  to  a  note  Is  prima  facie  evidenoe 
that  the  whole  body  of  the  note  written  over  it  Li  the  act  of  said  party  ; 
but  that  such  proof  is  merely  prima  facie,  that  when,  as  in  the  present 
-case,  proper  pleadings  present  the  issue,  the  plaintiffs  are  bound  to  prove 
affirmatively  that  the  note  declared  on  and  put  in  proof  is  substantially 
the  note  made  by  the  defendant ;  and  that,  when  proof  has  been  offered 
by  the  defendant  tending  to  show  a  material  alteration,  the  burden  of 
proof  is  with  the  plaintiffs,  to  satisfy  the  court,  or  jury,  upon  the  whole 
case,  that  the  note  so  declared  on  was  in  substance  and  effect  the  note  of 
the  defendant" 

The  judge  found  for  the  defendant ;  and  the  plaintiffs  alleged  exce|>> 

tiODfl* 
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M.  Btth^wmgirH.  K.  Bndmf,  far  plaintiib 

J.  M  Mortany  Jr^  ^  J.  IL  ITom^  for  defendant. 

Ekdicott,  J  The  plaintiffs  allege  in  tbe  declaration  that  the  defisnd* 
ant  made  the  note  declared  on.  This  the  defendant  denies,  «iid  says 
that  there  has  been  an  alteration  of  the  note  since  it  was  given.  If  an 
alteration  was  made  after  its  execution  and  wrthoixt  Ihe  defendant's  con- 
sent, the  note  declared  on  is  not  the  note  of  the  defendant.  The  plaintiffs 
mast  establish  that  it  is  this  defendant's  note,  and  on  this  proposition  the 
plaintiffs  have  the  burden  of  proof  throughout.  The  plaintiffs  relj  tipon 
the  words  of  Shaw,  C.  J.,  in  I>avis  v.  Jennet/,  1  Mete.  221,  224  :  *'  that 
an  extension  of  the  time  was  a  material  alteration,  and  that  tbe  bimieu 
of  proof  was  upon  the  defendant  to  show  the  alteration.*^  Iliat  tiae 
words  are  not  here  used  in  their  technical  sense,  is  evident  from  the 
paragraph  that  follows  :  *'  or  perhaps  to  state  this  last  proposition  with  a 
little  more  precision,  the  proof  or  admission  of  die  edgnature  of  a  party 
to  an  instrument  is  prima  facie  evidence  that  the  instrument  wnrtten 
over  it  is  the  act  of  the  party  ;  and  this  prima  facie  evidence  will  stand 
as  binding  proof,  unless  the  defendant  can  rebut  it  by  showing,  from  the 
appearance  of  the  instrument  itself ,  or  otherwise,  that  it  has  been  altered." 
In  Wilde  y.Armsby,  6  Cush.  $14,  it  was  held  ♦'int  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  an  interlintr.  on  was  made  before  tbe 
instrument  was  executed.  The  same  rule  applies  as  when  a  want  of 
consideration  is  relied  on  as  tiie  defense  to  a  promissorf  note ;  1^  burden 
of  proof  is  on  the  plaintiff,  upon  the  whole  evidence,  to  establish  that  fact. 
Delano  v.  Bardettj  6  Cush.  964 ;  Morris  v.  Bowmanj  13  Gray,  467 ; 
Powers  T.  RuaeOy  IS  Hck.  69,  76.     The  ruling  at  the  Irhd  was  oerioet. 

Mxeepti$mscnenviUd» 


GOMliOVWSALTH  T.    O'BftlXX. 

ai9  ]la«k  B«2.) 

Evidence  —  of  reputation  on  criminal  tried. 

Upon  Ihe  tHid  of  an  Indlctaent  the  deftnOaiit  fntrodnced  evidenoa  taaABg  Id  Avw  Oal 
his  SeneiBl  repotatfcm  iMM  good.  Be2d,^attiiepco«oiidoa  ?iMkl  aoSIn  rcflir  pot 
in  CTidsMoa oC  partienkv  facts.    {Seenote,p,  328.) 
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INDICTMENT  for  an  assaolt  with  a  dangerons  weapon,  with  intent 
to  kill.     The  facts  are  safficientlj  stated  in  the  opinion. 
The  jury  returned  a  verdict  of  "  guilty  of  assault  and  battery  with  a 
knife,  but  without  intent  to  kill  and  murder,  as  alleged."     The  defend* 
ant  alleged  exceptions. 

G,  Wi  Searky  for  defendant. 

W.  O,  Loring  (CI  iZ.  TVmn,  Attorney-General,  with  him),  for  the 
Commonwealth. 

Endicott,  J.  The  defendant  called  witnesses  who  testified  to  his 
general  reputation  as  a  peaceable  and  quiet  citizen.  The  government 
was  then  allowed  to  prove  that  the  defendant  had  been  indicted  for  an 
assault,  and  to  put  in  evidence  an  indictment,  wherein  he  was,  with  othez 
persons,  indicted  for  an  assault  upon  one  John  Walsh.  To  this  indict- 
ment it  appeared  that  the  defendants  pleaded  not  guilty ;  two  days  after- 
ward  satisfaction  was  filed,  and  on  the  day  following  the  plea  was  re* 
tracted  by  the  defendants,  and  they  pleaded  guilty.  The  indictment  was 
then  placed  on  file  on  payment  of  costs,  which  were  paid,  but  no  sen- 
tence was  passed.  The  evidence  thus  admitted  to  meet  evidence  oi 
general  reputation  was,  in  substance,  that  the  prisoner  had  committed 
another  assault,  and  had  in  court  admitted  or  confessed  the  same  by  a 
plea  of  guilty.  And  the  question  is,  can  a  particular  fact  be  proved  to 
rebut  evidence  of  a  general  reputation  ? 

Where  a  party  undertakes  to  show  that  his  reputation  is  good,  or  that 
the  reputation  of  the  other  party  or  a  witness  is  bad,  he  cannot  put  in 
evidence  of  particular  facts  to  prove  the  general  reputation  he  is  endeav- 
oring to  establish.  And  to  meet  evidence  of  general  reputation  the  op- 
posing party  may  put  in  evidence  to  the  contrary  of  a  like  general 
character.  But  he  cannot  prove  particular  facts  for  the  reason  that  a 
particular  fact  does  not  necessarily  establish  a  general  reputation  or 
fairly  meet  the  issue  presented,  and  may  also  raise  collateral  issues ;  and 
for  the  fui*ther  reason  that  while  a  party  is  presumed  always  to  be  ready 
to  defend  his  general  reputation,  he  is  not  expected  to  be  prepared  to 
meet  a  distinct  and  specific  charge.  Peterson  v.  Morgan^  116  Mass. 
350. 

In  Commonwealth  v.  Hardy ^  2  Mass.  308,  318,  it  was  said  by  Chief 
Justice  Parsoks  :  ^  It  is  not  competent  for  the  prosecutor  to  go  into  thia 
inquiry,  until  the  defendant  has  voluntarily  put  his  character  in  issue; 
and  in  such  case  there  can  be  no  examination  as  to  particular  facts.** 
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See  OommonweaUh  v.  Socket,  22  Pick.  394 ;  Cammantpeahh  y.  Wehiter^ 
5  Cusli.  295. 

Id  a  case  heard  before  all  the  judges  of  England,  it  was  held  that,  if 
evidence  of  good  character  is  given  in  behalf  of  the  prisoner,  evidence  of 
bad  character  may  be  given  in  reply ;  but  in  either  case  the  evidence 
must  be  confined  to  the  prisoner's  general  reputation,  and  the  individual 
opinion  of  the  witness  as  to  his  disposition,  founded  on  his  own  ex- 
perience and  observation,  is  inadmissible.  Chief  Justice  Cockburk,  in 
delivering  the  opinion  of  the  court,  says :  ^<  The  only  way  of  getting  at 
it  [his  character]  is  by  giving  evidence  of  his  general  character  founded 
on  his  general  reputation  in  the  neighborhood  in  which  he  lives."  ^^  It 
is  quite  clear  that,  as  the  law  now  stands,  the  prisoner  cannot  give 
evidence  of  particular  facts,  although  one  fact  would  weigh  more  than 
the  opinion  of  all  his  friends  and  neighbors.  So,  too,  evidence  of 
antecedent  bad  conduct  would  form  equally  good  ground  for  inferring 
the  prisoner's  guilt,  yet  it  is  quite  clear  evidence  of  that  kind  is  inadmis- 
sible." Again,  in  speaking  of  the  limits  of  rebutting  evidence,  where 
the  prisoner  puts  in  evidence  of  good  character,  he  says  :  <'  I  think  that 
that  evidence  must  be  of  the  same  character  and  confined  within  the 
same  limits,  —  that  as  the  prisoner  can  only  give  evidence  of  general  good 
character,  so  the  evidence  called  to  rebut  it  must  be  evidence  of  the 
same  general  description,  showing  that  the  evidence  which  has  been 
given  in  favor  of  the  prisoner  is  not  true,  but  that  the  man's  general 
reputation  is  bad."  The  judges  who  dissented  admitted  that  evidence 
of  particular  facts  was  inadmissible,  but  were  of  opinion  that  the  testi- 
mony of  a  witness  founded  on  his  own  experience  and  observation  went 
to  show  disposition  and  was  therefore  admissible  on  the  question  of 
character.  Chief  Justice  Eble  said  :  ^  I  agree  that  evidence  of  individ- 
ual facts  is  to  be  excluded  ;  but  whether  the  answer  given  by  the  witness 
in  this  case  is  in  the  nature  of  an  individual  fact  or  not  I  do  not  stop  to 
inquire,  because  a  question  of  very  general  importance  has  been  raised ; 
and,  with  reference  to  that  question,  I  am  of  opinion  that  the  answer, 
understood  as  evidence  of  disposition,  is  admissible."  Regina  v.  Rowtcn, 
Leigh  &  Cave's  C.  C.  520  ;  S.  C,  10  Cox's  C.  C.  25 ;  and  2  Lead.  Crim. 
Cas.  (2d  ed.)  333,  351,  and  notes. 

It  is  true  that  upon  cross-examination  of  a  witness,  testifying  to 
general  reputation,  questions  may  be  put  to  show  the  sources  of  his  in- 
formation, and  particular  facts  may  be  called  to  the  witness's  attention, 
and  he  may  be  asked  if  he  ever  heard  of  them ;  but  this  is  allowed,  not 
for  the  purpose  of  establishing  the  truth  of  these  facts,  but  to  test  die 
credibility  of  the  witness,  and  to  ascertain  what  weight  or  value  is  to  be 
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given  to  his  testimony.  Leonard  v.  ^22an,  11  Cosh.  241 ;  £exY.  Mlartmf 
6  C.  &  P.  562.  So  in  actions  for  slander,  evidence  of  general  bad  cbap> 
acter  of  the  plaintiff  may  be  put  in  evidence  in  mitigation  of  damages  ; 
and  where  the  plaintiff  alleges  that  the  defendant  has  slandered  him  in 
a  particular  respect,  as  for  thieving,  the  defendant  may  put  in  evidence 
for  the  same  purpose  that  the  plaintiff's  general  reputation  in  that  re- 
spect is  also  bad.  Okarh  v.  Broum^  116  Mass.  504.  But  we  are  not 
aware  of  any  case,  where  the  defendant  upon  that  issue  has  been  allowed 
to  prove  a  particular  act  of  theft. 

We  are  of  opinion  therefore  that  the  learned  judge  erred  in  admitting 
this  evidence.  The  government  was  entitled  to  rebut  the  evidence  of 
the  defendant,  he  having  put  his  character  in  issue,  bat  could  not  do  so 
by  proof  of  another  assault. 

ExeepHont  iUitamecL 

Note.— See  Roscoe's  Crim.  Ev.  (Tfh  Am.  Ed.) lOOi and  Shanwood's  notes ;  Whaitao 
Horn.,  §  594  ;  Whart.  Grim.  Law,  §6S7  ;  Best  on  Ev.,  §  261 ;  GieenL  St.  (13th  Ed.), 
$25. 

In  McCarty  v.  People^  51  Dl.  231,  a  party  on  trial  upon  a  charge  of  murder,  introduoed 
evidence  of  his  good  character  by  general  reputation,  which  was  sought  to  be  rebutted 
by  evidence  of  partiealar  acts  of  misoondaot  or  crime,  and  tiiat  by  romotB  and  lepocta 
in  the  country  :  Held^  that  such  proof  in  rebuttal  was  inadmissible  ;  every  man  is  pi^ 
snmed  ready  at  all  times  to  defend  bis  general  character,  but  not  his  individual  acts. 

Where  in  defense  to  rape  testimony  to  the  general  good  character  of  the  accused  was 
introduoed,  tlie  State  was  allowed  to  ask  on  cross-examination  whether  a  oertain  towd 
womaa  had  not  lived  for  some  time  in  his  family.    iStata  v. /en>me,  33  Gona.  265.- 


Commonwealth  v.  Collbebg. 

(119  Mass.  350.) 

AtMault  and  batUrj/  ^  prize  Jightmg  ^  oonsstrt 

Where  two  persons,  by  mutual  agreement,  engage  in  a  fight  with  eadi  other,  each  b 
guilty  of  an  assault  and  battery,  although  there  Is  bo  anger  m  lU-wfiL  (iSIm  note,  p.  SMl) 

INDICTMENT  for  assault  and  batterj.  Both  uidioUBeDts  wer* 
founded  upon  and  supported  by  the  same  evidenoe.  The  defeadaai 
in  each  indictment  was  indicted  for  an  assault  and  battery  upon  th« 
other,  and  the  evidence  showed  that  the  act  complained  o£  was  a  figlil 
between  the  parties  entered  upon  by  matoal  agreement  and  consent  lor 
the  purpose  of  testing  which  was  the  "  best  man." 
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At  the  trial  the  defendants  asked  the  judge  to  instract  the  jury  a» 
followE : 

'^  If  the  jury  are  satisfied  that  whatever  acts  and  things  the  defendants- 
did  to  each  other  thej  did  by  mutnal  consent,  and  that  the  struggle  be- 
tween them  was  an  amicable  contest  voluntarily  continued  on  both  sides 
without  anger  or  malice,  and  simply  for  the  purpose  of  testing  their 
relative  agility  and  strength,  then  there  is  no  assault  and  battery,  and 
the  defendants  must  be  acquitted." 

The  judge  declined  to  give  this  instruction,  but  instructed  the  jury 
upon  this  branch  of  the  case  in  substance  as  follows :  "  That  if  the  de- 
fendants were  simply  engaged  in  a  wrestling  match,  that  being  a  lawful 
sport,  they  could  not  be  convicted  of  an  assault  and  battery  ;  but  if  by 
mutual  agreement  between  themselves,  previously  made,  they  went  to  a 
retired  spot  for  the  purpose  of  fighting  with  each  other,  and  for  the 
purpose  of  doing  each  other  physical  injury  by  fighting,  with  a  view  ta 
ascertain  by  a  trial  of  their  skill  in  fighting  which  was  the  best  mati,  and 
there  engaged  in  a  fight,  each  endeavoring  to  and  actually  doing  all  the 
physical  injury  in  his  power  to  the  other,  and  if,  in  such  contest,  each 
did  strike  the  other  with  his  fist  for  the  purpose  of  injuring  him,  each 
may  properly  be  convicted  of  assault  and  battery  upon  the  other,  al« 
though  the  whole  was  done  by  mutual  arrangement,  agreement  and 
consent,  and  without  anger  on  the  part  of  either  against  the  other.'' 

To  this  instruction,  and  to  the  refusal  of  the  judge  to  g^ve  the  instnKy 
tion  prayed  for,  the  defendants  alleged  exceptions. 

G.  S.  Scammany  for  defendants. 

W.  CL  Loring  ((7.  R.  TKnn,  Attorney-General,  with  him),  for  the 
Commonwealth. 

Endicott,  J.  It  appears  by  the  bill  of  exceptions  that  the  parties  by 
mutual  agreement  went  out  to  fight  one  another  in  a  retired  place,  and 
did  fight  in  the  presence  of  from  fifty  to  one  hundred  persons.  Both 
were  bruised  in  the  encounter,  and  the  fight  continued  until  one  said 
that  he  was  satisfied.  There  was  also  evidence  that  the  parties  went  out 
to  engage  in  and  did  engage  in  a  <*  run  and  catch  "  wrestling  match. 
We  are  of  opinion  that  the  instructions  given  by  the  presiding  judge 
oontained  a  full  and  accurate  statement  of  the  law. 

The  common  law  recognizes  as  not  neoessarily  unlawful  certain  manly 

sports  calculated  to  give  bodily  strength,  skill  and  aietivity,  and  ^  ta 

fit  people  for  defense,  public  as  well  as  personal,  in  time  of  need.** 

Playing  at  cudgels  or  foils,  or  wrestling  by  consent,  there  being  nc 

Vol.  XX. — 42 


:  so  MASSACHUSETTS, 

CommoD  wealth  y.  Collbeig. 

motiye  to  do  bodily  harm  on  either  side,  are  said  to  be  exercises  of  thii 
description.  Fost  C.  L.  259,  260;  Com.  Dig.  Plead.  3  m.  18.  But 
prize-fighting,  boxing  matches,  and  encounters  of  that  kind,  serve  no 
useful  purpose,  tend  to  breaches  of  the  peace,  and  are  unlawful  even 
when  entered  into  by  agreement  and  without  anger  or  mutual  ill  will 
FosU  C.  L.  260;  2  Greenl.  on  £v.,  §  85 ;  1  Stephens'  N.  P.  211. 

If  one  party  license  another  to  beat  him,  such  license  is  void,  because 
it  is  against  the  law.  Matthew  v.  OUerton,  Comb.  218.  In  an  action 
for  assault,  the  defendant  attempted  to  put  in  evidence  that  the  plaintiff 
and  he  had  boxed  by  consent,  but  it  was  held  no  bar  to  the  action,  for 
boxing  was  unlawful,  and  the  consent  of  the  parties  to  fight  could  not 
excuse  the  injury.  Botdter  v.  Clark,  Bull.  N.  P.  16.  The  same  rule 
was  laid  down  in  StatU  v.  Wren,  1  Hawks  (N.  C),  420,  and  in  Bell  v. 
JScmslet/,  8  Jones  (N.  C),  131.  In  Adams  v.  Waggonery  33  Ind.  531,  the 
authorities  are  reviewed,  and  it  was  held  that  it  was  no  bar  to  an  action 
for  assault  that  the  parties  fought  with  each  other  by  mutual  consent, 
but  that  such  consent  may  be  shown  in  mitigation  of  damages.  See 
Logan  v.  Austin,  1  Stew.  (Ala.)  476.  It  was  said  by  Coleridge,  J.,  in 
Megina  v.  Lewis,  1  C.  &  K.  41 9,  that ''  no  one  is  justified  in  striking 
another  except  it  be  in  self-defense,  and  it  ought  to  be  known,  that 
whenever  two  persons  go  out  to  strike  each  other,  and  do  so,  each  1b 
guilty  of  an  assault ; ''  and  that  it  was  immaterial  who  strikes  the  first 
blow.     See  Rex  v.  Perkins,  4  C.  &  P.  537. 

Two  cases  only  have  been  called  to  our  attention,  where  a  different 
rule  has  been  declared.  In  Ckamper  v.  State,  14  Ohio  St.  437,  it  was 
held  that  an  indictment  against  A.  for  an  assault  and  battery  on  B.  was 
not  sustained  by  evidence  that  A.  assaulted  and  beat  B.  in  a  fight  at 
fisticuffs,  by  agreement  between  them.  This  is  the  substance  of  the 
report,  and  the  facts  are  not  disclosed.  No  reasons  are  given  or  cases 
cited  in  support  of  the  proposition,  and  we  cannot  but  regard  it  as 
opposed  to  the  weight  of  authority.  In  State  v.  Beck,  1  Hill  (S.  C), 
863,  the  opinion  contains  statements  of  law  in  which  we  cannot  concur. 

Exceptions  overruled. 

Note.— See  to  same  effect  Adams  v.  Waggoner  (33  Ind.  S3),  6  Am.  Rep^  231,  which 
was  an  action  for  assanlt  and  battery.  In  State  v.  Becky  mentioned  in  the  opinion,  the 
party  assaalted  was  whipped  at  his  own  request  to  save  him  (as  was  sapposed)  from 
pnniBhment  for  felony. — ^Rbp. 

PUUrw  V.  Bushnelly  5  Barb.  166,  was  an  action  by  a  husband  and  wife  to  recovei 
damages  for  an  alleged  injury  to  the  person  of  the  wife,  and  it  was  held  that  the  defend- 
ant could  prove  that  the  act  complained  of  was  done  by  the  consent  and  request  of  the 
wife,  and  that  such  fact,  if  proved,  would  constitute  an  entire  defense.— Rsp. 
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Ladd  y.  New  Bedford  Bailboad  Compant. 

(119  ICafls.  412.) 

Neghgenee  — -  UahUUjf  of  railroad  for  defects  in  oars.    Master  and  servant  —  injwy  to 

servant 

In  an  action  by  the  Bervant  of  a  railroad  company  against  the  company  for  an  injory 
sustained  by  means  of  a  car's  being  thrown  f  lom  the  tzack  by  the  breaking  of  a  switchi 
the  dedaiation  alleged  that  the  injory  was  caused  by  the  defendant's  negligence,  1st,  in 
not  having  a  proper  switch  at  the  place,  and  2d,  in  the  imperfection  of  its  cars  by  the 
want  of  proper  check-chains.  Hdd,  (1)  that  the  company  was  not  responsible  for  hid- 
den defects  not  discoreiableby  the  most  careful  inspection  ;  and  (2),  it  appearing  that 
piftintiflf  knew  that  some  of  defendant's  cars  had  no  check-chains  and  were  therefore 
not  safe,  that  he  assumed  the  risk  incident  thereto,  although  he  had  not  prior  to  the 
accident  noticed  the  absence  of  them  from  the  particular  car.    {See  notOt  p.  333. ) 

rRT  by  a  road  master,  in  the  employ  of  the  defendant  corporation 
to  recover  for  an  injury  sustained  by  him  in  consequence  of  the 
defendant's  cars,  in  one  of  which  he  was  riding,  being  thrown  down  a 
bank  by  the  breaking  of  a  switch  on  the  defendant  road. 

At  the  trial  in  the  Superior  Court,  Wilkinson,  J.,  ruled  that  the 
evidence  would  not  warraiit  a  verdict  for  the  plaintiff,  and  directed  a 
verdict  for  the  defendant ;  and  the  plaintiff  alleged  exceptions,  the  sub- 
stance of  which  appears  in  the  opinion. 

E.  B.  Bennet  ^  W.  H.  Fox,  for  phuntiff. 

6.  A.  Torreiff  for  defendant. 

Grat,  C.  J.  The  original  declaration  alleged  that  the  accident  was 
caused  by  the  defendant's  negligent  employment  of  an  incompetent 
switchman  and  an  incompetent  engineer,  and  by  the  incompetency  and 
negligence  of  the  switchman  and  the  engineer.  But  there  was  no  evi- 
dence at  the  trial  that  the  corporation  negligently  employed  incompetent 
servants  ;  and  it  was  admitted  at  the  argument  that  the  switchman  and 
the  engineer  were  fellow-servants  of  the  plaintiff,  for  whose  negligence 
the  corporation  was  not  liable  to  him.  Gilman  v.  Eastern  Railroad,  10 
Allen,  233. 

The  plaintiff  now  relies  upon  the  amended  declaration,  which  alleges 
that  the  injury  was  caused  by  the  negligence  of  the  corporation :  Ist,  in 
not  having  a  proper  switch  at  this  place ;  2d,  in  the  imperfection  of  its 
cars  by  the  want  of  proper  check-chains. 

1.  The  corporation  was  doubtless  obliged  to  use  the  utmost  care  con- 
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sis  tent  with  the  nature  and  extent  of  its  business,  in  providing  a  proper 
switch  ;  but  it  was  not  responsible  for  hidden  defects,  which  could  not 
have  been  discovered  by  the  most  careful  inspection.  Ingalls  v.  Bllhj 
9  Mete.  1 ;  King  v.  Boston  Sf  Worcester  Railroad^  9  Cush.  112;  Sim- 
mons  y.  New  Bedford,  Vineyard  4*  Nemtucket  Steamboat  Oo.,  97  Mass. 
861  ;  Fordy.  Fitchburg  Railroad,  110  id.  240 ;  S.  C,  14  Am.  Rep.  598  ; 
Eeadheady.  MdJUmd  BcUIway,  L.  R.,  2  Q.  B.  412,  and  L.  R.,  4  Q. 
B.  879. 

There  was  no  evidence  at  the  trial  that  there  was  any  negligence  in 
procuring  a  proper  switch;  or  any  defect  in  the  switch  which  could 
have  been  discovered  upon  the  most  careful  iuapection ;  or  that  any 
accident  would  have  happened  by  reason  of  the  condition  of  the  switch, 
if  there  had  been  no  negligence  on  the  part  of  the  engineer  in  passing 
over  it  at  an  unreasonable  rate  of  speed ;  or  that  the  switch  was  intended, 
or  could  reasonably  have  been  expected,  to  hold  cars  upon  the  tradL  which 
were  driven  at  unreasonable  speed. 

There  was  therefore  no  evidence  which  would  have  warranted  the 
jury  in  finding  that  the  defendant  was  liable  by  reason  of  a  defect  in  the 
switch.     Duffy  v.  Uptouj  118  Mass.  544. 

2.  Upon  the  question  whether  check-chaina  were  a  usual  and  proper 
precaution  to  be  taken  by  the  defendant,  the  evidence  was  conflicting. 
But  the  plaintiff's  own  testimony  showed  that  for  a  long  time  he  had 
been  in  the  employ  of  the  defendant  corporation,  and  had  been  of 
opinion  that  to  run  trains  of  cars  without  check-chains  was  not  safe  for 
passengers ;  that  he  knew  that  some  of  the  defendant's  cars  were  not 
provided  with  check-chains ;  and  that  he  did  not  notice,  when  he  took 
this  car,  nor  until  after  the  accident,  whether  it  had  check-chains  or 
not. 

Every  corporation  has  the  right  to  carry  on  a  business  whidi  is 
dangerous,  either  in  itself  or  in  the  manner  of  conducting  it,  if  it  is  not 
unlawful,  and  interferes  with  no  rights  of  others  ;  and  is  not  liable  to 
one  of  its  servants,  who  is  citable  of  oontraicting  for  himself,  and  knowv 
the  danger  attending  the  business  in  the  manner  in  which  it  is  conducted, 
for  an  injury  resulting  therefrom.  Priestley  v.  Fowler,  8  M.  A;  W.  1 ; 
Shipp  V.  Fastem  Counties  Rcdlway,  9  Exch.  228  ;  Seymour  v.  Maddox^ 
16  Q.  B.  326;  Coombs  v.  New  Bedford  Cordage  Co,,  102  Mass.  67f, 
585 ;  SiMvan  v.  hkdia  Manuf  Co.,  113  id.  396 ;  DiUon  v.  Vnum  Paeijie 
Railroad,  3  Dillon,  819. 

This  is  not  like  a  case  in  which  the  premises  or  instruments^  upon  or 
by  means  of  which  the  business  is  carried  on,  are  temporarily  defective, 
in  which  case  the  master  may  be  liable,  especially  if  he  has  promised  the 
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•ervant  to  Ttepur  them,  aod  has  failed  to  do  bo.  Snow  ▼.  Housaionic 
MaUraad,  8  Allen,  441 ;  HuddUaton  v.  LeweU  M^tckine  Shop,  106  Mass. 
282 ;  OM»  T.  IMmes,  6  H.  &N.  349,  and  7  id.  937  ;  ffolmesY.  Wofih- 
im^n,  2  F.  &  F.  5a3 ;  PaOmomv.  Pititbur^ ^  OonmlUviUe  BaUtoad, 
76  Pemi.  St.  389 

As  to  the  case  of  BrUkm  t.  Grnat  Western  Oation  Co.,  L.  R.,  7  £x. 
130,  cited  for  the  plaintiff,  it  maj  be  dbseryed:  Ist.  The  defendant  in 
that  case  was  under  absolute  obligation  by  statute  to  do  what  it  had 
failed  to  do.  2d.  The  jury  found  that  the  plaintiff  did  not  know  of  the 
riitk  which  he  assumed.  3d.  The  decision  can  hardly  be  reconciled  with 
aeyeral  previously  made  by  the  same  oouri.  Dynen  y.  Lecbch,  26  L.  J. 
{N.  S.)  Ex.  221  ;  Assop  r.  Yates,  2  H.  &  N.  768 ;  GriJSihs  v.  Gidlow, 
3  id.  648. 

In  the  case  at  bar,  any  risk  arising  from  the  want  of  cheek-chains 
was  one  incident  to  the  plaintiff's  employment,  and  knowingly  assumed 
b}^  him,  and  for  which,  therefore,  he  can  maintain  no  action  against  the 
■corporation. 

JExceptians  overruled. 

KoTE.-~A8  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see  Taylor  v. 
4}rand  Tnirik  Ry.  Co.,  48N.  H.  301;  S.  C,  2  Am.  Bep.  229,  and  note, 242;  Jfeirsv.  Pem^ 
Sfhartia  A.  JL  0».,  64  Penn.  Bt  22B  ;  8.  C,  3  Am.  Bep.  081 ;  MePadden  v.  ^Tew  T(jrk 
Om.  B.B.  Co.,4A  K.  T.  478  ;  4L  Am.  Bep.  7QB. 


Rat  t.  Wight. 

(119  Mass.  426.) 

Bankruptcy  — judgment  in  attachment  suit. 

Plaintiff  attached  defendant's  property  in  an  action  upon  a  debt  provable  in  bank* 
ruptcy.  More  than  four  months  thereafter  defendant  was  adjudged  a  bankrupt. 
Eeld,  that  in  case  there  had  been  no  unreasonable  delay  in  obtaininii:  the  discharge, 
plaintiff  wm  not  entitled  to  a  judgment  enforceable  against  the  property,  until  tii« 
question  oi  the  defendant's  discharge  was  determined. 

A  CTION  of  contract  against  the  acceptors  of  a  draft  and  trustees 
^^  commenced  in  January,  1874.  The  trustees  admitted  funds  of 
the  defendants  in  their  hands,  and  they  were  in  December  following 
<*harged  as  trustees. 

The  defendants  answered  that,  in  November,  1875,  they  had  been 
adjudged  bankrupts,  and  that  sufficient  time  had  not  elapsed  for  them  to 
obtain  their  discharge,  and  prayed  that  the  suit  should  be  stayed  until 
the  question  of  their  discharge  was  adjudicated. 
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At  the  trial  it  appeared  that  the  defendants  had  been  adjndicated 
bankrupts,  as  alleged  in  their  answer ;  and  it  was  admitted  that  sufficient 
time  had  not  elapsed  in  the  proceedings  in  bankruptcy  for  them  to 
obtain  their  discharge,  and  that  there  had  been  no  unreasonable  delay 
on  their  part  in  endeavoring  to  obtain  it.  It  was  also  admitted  that  the 
plaintiffs'  debt  was  under  the  bankrupt  act  provable  in  the  proceedings 
in  bankruptcy.  The  defendants  contended  that  this  suit  should  be 
stayed  to  await  the  determination  of  the  court  of  bankruptcy  on  the 
question  of  their  discharge,  as  provided  in  the  bankrupt  act,  and  filed  a 
motion  to  that  effect;  but  the  judge  refused  to  stay  the  same,  and 
ordered  judgment  for  the  plaintiff  for  the  whole  amount  of  the  accept- 
ance, "  such  judgment  only  to  be  enforced  against  the  property  attached 
on  the  writ  in  the  hands  of  the  trustees,  but  not  to  be  enforced  against 
the  persons  of  the  defendants,  or  either  of  them,  or  any  other  property." 
The  defendants  alleged  exceptions. 

(7.  71  SusseUj  for  defendants. 

S.  Stone f  Jr,^  for  plaintiffs. 

Gray,  C.  J.  A  creditor  who  has  brought  his  action  more  than  four 
months  before  the  commencement  of  the  proceedings  in  bankruptcy,  and 
has  made  an  attachment  which  is  not  dissolved  by  such  proceedings, 
may  doubtless,  after  the  question  of  the  bankrupt's  discharge  has  been 
determined  by  the  United  States  court,  have  a  special  judgment  against 
the  property  attached,  even  if  a  certificate  of  discharge  has  been  granted 
to  the  bankrupt  Davenport  v.  TiUon^  10  Mete.  320 ;  Bates  v.  Tappatij 
99  Mass.  376;  ^ockweU  v.  SiUoway,  113  id.  382;  Johnson  y.  CoUins, 
116  id.  392 ;  Peck  v.  Jenness,  7  How.  612 ;  Doe  v.  GhildresSj  21  Wall. 
642,  646. 

But  the  bankrupt  act  expressly  provides  that  *'no  creditor  whose 
debt  IS  provable  under  this  act  shall  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  agunst  the  bankrupt, 
until  the  question  of  the  debtor's  discharge  shall  have  been  determined  ; 
and  any  such  suit  or  proceedings  shall,  upon  the  application  of  the  bank- 
rupt, be  stayed  to  await  the  determination  of  the  court  in  bankruptcy  on 
the  question  of  the  discharge,"  unless  in  case  of  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  certificate,  or  ol 
proceeding,  for  the  purpose  of  ascertaining  the  amount  due,  to  a  merely 
formal  judgment,  upon  which  no  execution  can  issue.  17.  S.  Stat.  1867 
eh.  176,  §  21  ;  17.  S.  Rev.  Stats.,  §  5106. 
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The  object  of  this  provision  is  not  only  to  protect  the  bankrupt,  in 
case  he  obtains  his  certificate,  from  having  the  original  cause  of  action 
against  him  merged  in  a  judgment,  the  right  of  action  upon  which  would 
not  bo  barred  by  the  discharge  {Bradford  v.  Rice^  102  Mass.  472)  ;  but 
to  prevent  his  being  harassed  by  suits  until  the  question  of  discharge  is 
determined,  and  therefore  extends  to  all  cases,  without  regard  to  the 
question  whether  the  debt  would  or  would  not  be  barred  thereby  (Jn  re 
Ro$enberg^  3  Bened.  14 ;  In  re  Ghirardellt,  1  Sawyer,  343) ;  and  also  to 
enable  the  assignee,  to  whom  all  the  rights  of  the  bankrupt  in  the  prop- 
erty have  passed,  subject  to  the  attachment,  to  come  in,  if  he  elects  so 
to  do,  and  assume  the  defense  of  the  action.  U.  S.  Stat.  1867,  ch.  176, 
§  .14 ;  U.  S.  Rev.  Stats.,  §  5047 ;  Doe  v.  Childress,  21  Wall.  642  ;  Cfleve- 
land  V.  Boerum,  24  N.  Y.  613. 

If,  indeed,  neither  the  bankrupt  nor  the  assignee  moves  for  a  stay  of 
proceedings,  the  court  may  proceed  to  judgment  Dunbar  v.  Bakery  104 
Mass.  211  ;  Gutter  v.  Bvans,  115  id.  27;  Doe  v.  Childress,  uhi  suprcu 
But  the  court  should  allow  reasonable  time  for  the  assignee  to  come  in 
if  he  sees  fit ;  and,  if  either  tl}e  bankrupt  or  the  assignee  seasonably 
interposes  the  objection,  the  proceedings  must  be  stayed. 

In  Bosworih  v.  Pomeroy,  112  Mass.  293,  the  assignee  had  been 
admitted  to  defend  the  action,  and  it  was  agreed  by  all  the  parties  that 
the  case  stood  as  if  the  bankrupt  had  received  his  discharge. 

In  the  present  case,  it  having  been  duly  alleged  by  the  bankrupts, 
and  proved  to  the  satisfaction  of  the  court,  that  sufficient  time  had 
not  elapsed  for  them  to  obtain  their  discharge,  and  that  there  had  been 
no  unreasonable  delay  on  their  part  in  endeavoring  to  obtain  it,  the 
action  of  the  Superior  Court,  refusing  a  stay  of  proceedings  and  order- 
ing judgment,  was  erroneous. 

Exceptions  sustained. 


Pbtbbsilea  v.  Stonb. 

(119  Mbm.  465.) 

Officer  de  facto  —  toho  is  —  acts  o/. 

Ittfloeof  a  legal  nottoe  was  made  by  a  person  whose  term  of  ofBce  as  a  oooBtable  had 
expired,  but  who  was  generally  sappoeed  to  be  a  constable,  and  at  the  time  was 
Dotorioualy  actiiig  as  soch.  Beld,  that  he  was  an  officer  defacto^  and  that  the  validly 
of  the  service  could  not  be  collaterally  called  in  question. 
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ACTION  of  ooDtract  upon  a  poor  debtor's  recogouance  executed  by 
one  Sbedd  as  principal  and  by  the  defendant  as  surety.  The  case 
was  submitted,  on  an  agreed  statement  of  facta  which  were  in  substance 
that  all  the  proceedings  under  the  law  for  the  relief  of  poor  debtors  were 
yalidy  except  the  service  upon  plaintiff  of  the  notice  that  Sbedd  desired 
to  take  the  poor  debtor's  oath.  Such  notice  was  served  by  one  Farr,  who 
-described  himself  as  a  constable,  but  who,  it  was  claimed,  was  not.  The 
sufficiency  of  such  notice  was  the  only  question  at  issue. 

Farr  was  duly  appointed  and  qualified  as  a  constable  **  for  one  year, 
from  September  29,  1873,  and  until  another  be  appointed  in  his  place." 
On  the  28th  of  September,  1874,  Farr  was  nominated  again  for  constable 
by  the  mayor,  but  failed  of  confirmation  until  November  9,  following. 
The  notice  in  question  was  served  October  5,  1874. 

Farr  had  been  for  several  consecutive  years  a  constable  of  said  city, 
duly  qualified  to  serve,  and  serving,  civil  process,  and  was  generally 
known  as  such,  and  on  that  day,  before,  at  the  time  of,  and  after  the 
service,  he  held  hunself  out  and  was  notoriously  acting  as  such  constable, 
as  he  had  done  since  September  29,  1873,  having  an  office  in  Boston, 
and  on  the  door  thereof  his  name  wiu  the  addition  of  ^  constable." 
Sbedd  delivered  the  notice  to  Farr  for  service  at  his  office,  and  then  and 
ontil  long  after  such  service  believed  that  Farr  waa  duly  qualified  as 
such  constable  to  serve  the  notice.  Farr  arrested  Shedd  on  the  execu- 
tion, in  pursuance  whereof  the  recognisance  was  taken,  and  at  the  time 
of  receiving  and  serving  said  notice  held  said  execution  as  such  officer. 

Farr  knew  that  he  had  failed  of  confirmation  as  constable  on  Septem- 
ber 28  ;  but  it  was  agreed  that  he  and  Shedd  both  acted  in  good  faith, 
both  believing  that  Farr  was  duly  authorized  to  serve  said  notice. 

If  the  service  of  said  process  was  sufficient,  judgment  was  to  be 
entered  for  the  defendant ;  otherwise,  for  the  plaintiff.  Judgment  was 
entered  for  the  defendant  in  the  Superior  Court. 

H,  F,  BusweUj  for  plaintiff. 

(?.  Robinson,  Jr.,  for  defendant. 

Deyens,  J.  If  Farr  was  an  officer  de  facto,  the  validity  of  the  service 
by  him  of  the  notice  to  take  the  poor  debtor's  oath  cannot  be  inquired 
into  collaterally.  CooUdge  v.  Brigham,  1  Allen,  333.  In  order  to  show 
that  he  was  not,  the  plaintiff  relies  upon  the  statement  of  Bioclow,  C.  J., 
in  Fxtehhurg  Railroad  v.  Cfrand  Junctum  Railroad^  1  Allen,  552,  557, 
that  "  the  exact  distinction  between  an  usurper  or  intruder,  and  an 
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effieer  de  faeio^  is  tiik :  the  former  has  bo  color  of  title  to  tiie  office ; 
the  latter  has,  hj  Tirtne  el  some  appointment  or  election/'  If  this  were 
intended  as  a  general  definition  of  an  offioer  defacto^  it  woaM  be  incom- 
plete, hat  the  inquiry  there  presented  to  the  conrt  was  as  to  the  Taliditj 
of  certain  acts  done  hj  one  who  acted  under  a  commission  prima  facie 
valid,  and  issned  by  an  authority  apparently  empowered  to  invest  him 
with  the  legal  rights  and  powers  of  the  office  to  which  he  was  i^pointed, 
and  it  is  to  be  iimitad  to  the  ease  then  before  the  court.  The  reason 
of  public  policy,  upon  which  it  is  held  that  the  acts  of  an  officer  defacio 
are  not  to  be  called  in  ^estion  ooUaterally,  but  are  valid  as  to  tliird 
peraons,  may  apply  even  to  the  case  where  such  offioer  is  a  usurper  and 
intruder.  This  princaple  has  been  applied  in  England  to  the  most  im- 
portant office  ;  after  Edward  lY  obtained  the  crown,  the  kings  of  the 
line  of  Lancaster,  who  had  preoe(fed  htm,  w^re  spoken  of  as  ^  nuper  de 
faaio  el  mm  de  jure  reget  JngUie"  but  although  Henry  VI  had  been 
declared  a  usurper  by  act  of  Pariiameni,  attempts  i^inst  his  authority 
(not  having  been  in  aid  of  the  rightful  king)  were  capitally  punished. 
1  Bl.  Gomm.  204  ;  4  id.  77.  Third  persons,  from  the  nature  of 
the  case,  cannot  always  investigate  the  right  of  one  assuming  to  hold  an 
importaint  effioe,  ei"en  so  far  as  to  see  that  he  has  color  of  title  to  it  by 
virtue  of  some  «ppointment  or  election.  If  they  see  him  publicly  exer- 
dnng  Its  authority ;  if  they  ascertain  that  this  is  generally  acquiesced  in, 
th^  are  esititled  to  treat  him  as  such  officer,  and  if  they  employ  him  as 
such,  should  not  be  subjected  to  the  danger  of  having  his  acts  collaterally 
called  in  qaeatiosu  Brman  v.  ImtU^  37  Me.  423  ;  State  v.  GarroU,  38 
Conn.  449 ;  S.  C,  9  Am.  Rep.  409.  If  the  party  thus  recognizing  the  officer 
de  facto  were  aware  that  such  officer  had  some  appointment  or  election, 
it  would  strengthen  his  belief,  but  without  this  he  would  be  justified  in  be- 
lieving that  an  authority  publicly  exercised  and  assented  to  was  rightfully 
assumed.  Wilcox  v.  Smithy  5  Wend.  231.  The  definition  of  an  officer 
de  facto,  as  ^ven  by  Lord  Ellenborough,  in  The  King  v.  Bedford  Levels 
6  East,  356,  which  he  generalizes  from  that  of  Lord  Holt,  in  Parker  v. 
Kettj  1  Ld.  Raym.  658,  660,  is  "  one  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of 
law,"  and  the  above  suggestions  are  in  accordance  with  this  definition. 
In  the  opinion  in  People  v.  Collins^  7  Johns.  549,  relied  on  by  the  plain- 
tiff, it  is  held  that  the  oommisstoners,  whose  acts  were  there  in  question, 
were  officers  de  facto,  as  they  came  into  their  office  by  color  of  tit!e  ;  and 
it  is  added  that  ^'  it  is  a  well-settled  principle  of  law  that  the  acts  of 
such  persons  are  valid  when  they  concern  the  public,  or  the  nghts  of 
persons  wiio  hafm  an  iaterast  in  the  act  done." 
Vol.  XX.— 43 
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The  principle,  upon  which  the  acts  of  officers  de  facto  have  been  held 
?alid,  has  sometimes  been  extended,  so  far  as  to  protect  them,  under 
certain  circumstances,  when  they  have  been  directly  proceeded  against. 
The  question  then  presented  is  not  the  same  as  that  where  the  rights  of 
third  persons  only  are  involved,  and  in  such  cases  it  would  not  be  suffi 
cient  that  they  had  publicly  exercised  such  office,  but  they  might  prop^ 
erly  be  called  upon  to  show  they  did  so  by  virtue  of  some  appointment 
or  election,  which  they  had  a  right  to  believe  valid,  even  if  it  were  other- 
wise.    Stale  V.  OarroUy  ubi  supra. 

It  was  shown  in  the  present  case  that  Farr  was  ^  notoriously  acting " 
as  constable,  having  an  office  in  Boston,  and  upon  its  door  his  name  with 
the  addition  of  the  word  "  constable ; "  and  as  to  third  persons  he  must 
be  deemed  an  officer  de  facto. 

Were  it  necessary  in  order  to  maintain  his  proceeding  to  show  that  he 
had  color  of  title  by  some  appointment  or  election,  it  would  not  perhaps 
be  difficult  to  do  so.  Farr  had  originally  a  proper  appointment,  and 
even  if  he,  who  wrongfully  holds  over  after  the  term  for  which  he  is 
appointed  has  expired,  and  this  is  known  to  him,  cannot  be  said  to  hold 
by  color  of  title,  there  are  many  cases  where  this  expiration  cannot  be 
clearly  ascertained.  He  who  thus  continues  to  hold  his  office  erroneously 
but  under  a  claim  of  right,  honestly  and  reasonably  made,  has  color  of 
title  from  his  original  appointment  or  election.  Grew  v.  Vernon,  Cjo. 
Car.  97.  These  considerations  have  rendered  it  unnecessary  to  deter- 
mine  whether  Farr  was  an  officer  dejwre. 

Judgment  iifflrmed. 


Boston  and  Mains  Bailroad  v.   Portland,  Saoo  and  Ports- 
mouth Bailroad  Compant. 

(119  Haas.  498.) 
AetUm  ~  parties  —Joint  liabUUy  when  seeetsd* 

Where  a  penon,  answerable  in  oontiact  to  two  jointly,  settles  with  one  of  them  so  ttal 
that  one  has  no  longer  any  real  interest  in  the  matter  in  dispute,  it  is  a  sevenuioe  el 
the  cause  of  action,  and  the  debtor  is  liable  in  an  action  at  law  to  the  other  alooa 

ACTION  of  contract  for  the  recovery  of  money. 
In  1847  the  plaintiff  and  the  Eastern  Bailroad  Company  made  a  joiol 
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ooutract  whereby  the  former  were  to  have  possession  of  defendant's  mil* 
road  and  other  property,  and  to  operate  the  same,  paying  the  defendant 
a  fixed  dividend  on  its  capital  stock  therefor.  They  further  agreed  to 
make  all  necessary  betterments  and  additions  to  equipments  for  which 
defeoiant  agreed  to  pay  them  at  the  termination  of  the  contract.  At 
inch  termination  in  1871  plaintiff  contended  that  there  was  dae  to  plain- 
tiff and  the  Eastern  Railroad  Company  about  one  million  dollars  for 
such  betterments  and  brought  this  action  to  recover  one-half  thereof. 

In  May,  1871,  the  Eastern  Railroad  Company  made  a  new  agreement 
with  the  defendant  for  the  exclusive  possession  and  running  of  the  de- 
fendant's road,  which  agreement  contained  the  following  clause :  '^  In 
furtherance  of  the  objects  and  purposes  of  the  parties  hereto,  the  said 
Eastern  Railroad  Company  agrees  with  the  siud  Portland,  Saco  and 
Portsmouth  Railroad  Company  that  the  said  Eastern  Railroad  Company 
will  forthwith  assume  and  will  pay,  release  or  discharge  all  the  debts, 
liabilities  and  obligations  of  every  description  of  the  said  Portland,  Saco 
and  Portsmouth  Railroad  Company,  by  reason  of  any  matter  or  thing 
heretofore  done,  suffered  or  transacted  by  said  Portland,  Saco  and  Ports- 
month  Railroad  Company,  or  which  it  may  hereafter  become  liable  and 
bound  to  pay  or  do,  by  reason  of  any  acts  or  omissions  of  the  said  EasU 
em  Railroad  Company  as  the  agent  of  the  said  Portland,  Saco  and  Ports- 
mouth Railroad  Company,  under  this  contract,  and  will  at  all  times  save 
and  keep  the  said  Portland,  Saco  and  Portsmouth  Railroad  Company 
harmless  and  indemnified  from  and  against  all  claims,  penalties  and 
forfeitures,  suits  and  demands,  for  or  by  reason  of  any  of  the  said  debts, 
obligations  or  liabilities,  and  all  debts,  obligations,  liabilities,  penalties 
and  forfeitures  arising  from  any  of  the  acts  or  omissions  of  the  said  Eastern 
Railroad  Company,  as  agents  as  aforesaid  or  otherwise,  so  that  the  said 
Portland,  Saco  and  Portsmouth  Railroad  Company  shall  not  suffer  any 
loss  or  injury  thereby,  and  will  obey  all  orders,  judgments  and  decrees 
of  any  and  all  courts  having  jurisdiction  in  the  premises,  and  save  and 
keep  the  said  Portland,  Saco  and  Portsmouth  Railroad  Company,  its 
property  and  franchise,  from  loss  or  injury  thereby  and  fully  protected 
therefrom. 

Before  bringing  the  action,  the  plaintiff  requested  the  Eastern  Rail- 
road Company  to  join  therein  as  a  party  plaintiff,  and  it  refused  to 

do  so. 

The  judge  reserved  the  question,  for  the  consideration  of  the  f uH  court, 
whether  the  plaintiff  could  alone  maintain  the  action  for  its  share  of  tbe 
amount  due  under  the  contract  If  the  action  could  be  maintained,  it 
was  to  stand  for  trial,  after  having  been  sent  to  an  auditor ;  otherwise, 
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pic^^ent  for  the  defiendant,  unless  the  court  should  be  of  opinion  that  by 
any  amendment  m  the  form  of  proceedings  the  plaintiff  might  mainta'n 
dbe  aetifMi* 

K  W.  Fame  ^  JS.  R.  Boar  ((7.  F.  Okoaie  with  them),  for  plaintifL 

S.  Zdncoiny  Jr*^  for  defendant. 

6&AT,  C.  J.  It  has  long  been  a  settled  rule  in  this  Commonwealth^ 
in  accordance  with  the  Jaw  as  understood  in  England  at  the  time  of  our 
Revolution,  that  when  a  person,  answerable  in  a  contract  to  two  jointly, 
settles  with  one  of  them,  so  that  that  one  has  no  longer  any  real  interest 
in  the  matter  in  dispute,  it  is  a  severance  of  the  cause  of  action,  and  the 
debtor  is  liable  in  an  action  at  law  to  the  other  alone.  Lord  Mansfield, 
in  Garret  Y.  Taylor  (1764),  and  Kirkman  t.  NewUead  (1776),  1  Esp. 
Dig.  1 17 ;  I  Chit  PI.  (2d  Am.  ed.)  7 ;  AusUn  v.  Wakh,  2  Mass.  401, 
405 ;  Baker  v.  Jewell,  6  id.  460,  461 ;  HoUand  v.  Weld,  4  Greenl.  255 
New  Brmntree  v.  SotUhwinihj  4  Gray,  304,  806 ;  Sawyer  v.  Steele,  4 
Wash,  a  C.  227,  228. 

A  rule  of  practice,  long  recognised  and  acted  on,  and  so  simple  and 
convenient,  enabling  a  court  of  law  to  do  justice  between  the  parties, 
without  joining  as  a  formal  plaintiff  one  who  has  no  real  interest  in  the 
tsontroversy,  or  compelling  a  resort  to  equity,  should  not  J>e  reversed 
'Upon  technical  grounds,  or  because  the  modem  rule  in  £nglaud  is  differ- 
ent.     See  Bdt$aU  v.  Griffith,  4  Tyrwh.  487  ;  S.  C,  2  Cr.  &  M.  679. 

The  original  agreement  of  this  defendant  was  with  the  plaintiff  and 
'the  Eastern  Bailroad  Company  jointly.  But  the  subsequent  contract  of 
>  that  corporation  with  the  defendant  to  pay,  release  and  discharge  all  its 
•  debts,  and  to  indemnify  it  against  all  demands,  while  it  did  not  amount 
:to  a  formal  release,  did  put  an  end  to  all  real  interest  of  the  Eastern 
■Railroad  Company  in  the  liability  sought  to  be  enforced  in  this  action. 

There  being  nothing  in  the  report  to  show  that  the  application  oi 
the  Massachusetts  rule  will  produce  any  inoonvenienoe  or  danger  of 
.injustice,  the  case,  according  to  the  terms  of  the  reservation,  is 

Sef erred  to  an  audUor, 
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FuBVAA  Y.  DuBaw. 

(n9]fiU8.500.) 

Bnath  ^oonanonC  </  toepmiyKy  —  eoktion^  damages.   AgnemmU  lo  paydthi  ^  m^ 

other  —  action  for  breach  of—  damages. 

faian  action  bjagnuiteft  of  land  agalnattiie  grantor  for  bieadt  of  ce/vmanU  of  warranty^ 
in  the  eviction  of  the  grantee  by  a  mortgagee,  held,  (1)  that  entry  at  the  moitgageo 
for  forecloenre  was  aaofflcient  eviction,  without  actual  ouster  ;  and  (2)  that  the  measuie 
of  damage  was  the  amount  of  the  mortgaged  debt  and  interest  if  that  was  less  thaik 
the  full  value  of  the  estate. 

Laud  was  conveyed  "  subject  to  mortgages  amouutbig  to  9&fOOO  which  tbegnntee  here- 
by assumes  to  pay."  Tlie  grantee  failing  to  iiay  one  of  said  mortgages  at  its  matnxity,. 
the  grantor  brought  action  for  a  breach  of  the  agreement  Held^  that  the  grantor  had 
a  right  of  action  without  having  himself  paid  the  debt  or  any  part  thereof,  and  thai 
he  oonld  reoover  tike  amount  of  the  mortgage  unpaid  with  interest    {Sec  ;iois,  jk  3i6,y 

ACTION  of  contract  for  bveach  of  a  coveDant  of  warranty  in  a  deed 
of  lands  from  defendant  to  plaintiff,  and  also  for  breach  of  an  agree- 
ment by  defendant  to  pay  mortgages  upon  lands  conveyed  to  him  by 
plaintiff. 

The  plaintiff  and  defendant  had  bargained  together  to  exchange  lands*. 
The  defendant  gave  plaintiff  a  deed  of  his  lands  containing  a  covenant  of 
seizin  and  of  warranty  against  all  incumbrances  except  one  mortgage 
mentioned  therein.  Plaintiff  alleged  that  there  was  subsisting  on  the- 
land  at  the  time  of  the  said  conveyance  another  mortgage  for  $8,000* 
executed  by  a  former  owner,  and  then  the  property,  by  assignment,  of 
Betsy  Pope  ;  and  that  after  the  conveyance  the  owner  of  the  mortgage- 
had  entered  upon  the  land  for  possession  for  breach  of  the  condition  of 
the  mortgage  and  to  foreclose,  and  that  the  plaintiff  had  thereby  lost  pos* 
session. 

The  deed  from  plaintiff  to  defendant  conveyed  land  ^'subject  to  mort* 
gages  amounting  to  $6,500  which  the  grantee  hereby  assumes  and  agrees 
to  pay  and  all  interest  now  due  on  existing  mortgages  on  said  property, 
together  with  the  taxes  due  on  the  same."  Among  these  mortgages  was 
one  for  $1,500,  payable  September  1,  1872,  made  by  the  plaintiff  to 
Greorge  D.  Cox,  to  secure  the  payment  of  the  plaintiff's  promissory  note 
payable  to  the  order  of  Cox,  for  the  same  aoiount  and  timey  and  o£  th^ 
same  date.  The  note  and  mortgage  were  assigned  by  Cox  to  Joseph  P.. 
Paine,  by  deed  of  the  same  date,  duly  recorded. 

The  breadi  of  eontraot  alleged  in  thededaratHm  was  the  iium*-p«ymenfc 
of  this  note  and  mortgage. 
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The  only  evidenoe  offered  as  to  the  payment  or  non-payment  of  said 
note  and  mortgage  was  the  testimony  of  Mr.  Kittredge,  who  testified 
that  as  attorney  at  law  he  called  on  the  defendant  in  reference  to  this 
mortgage  within  three  days  after  maturity  of  the  note,  xnd  that  the 
defendant  siiid  he  would  pay  it  in  a  few  days,  and  that  he  went  two  or 
three  times  after  and  received  the  same  answer. 

The  defendant  alleged  and  gave  evidence  tending  to  prove  that  there 
had  never  been  a  valid  delivery  and  acceptance  of  either  deed. 

The  defendant  requested  the  judge  to  instruct  the  jury  as  follows, 
among  other  things : 

**  If  the  jury  are  satisfied  upon  all  the  evidence  that  there  was  a  good 
and  legal  delivery  of  the  deed  of  the  West  Roxbvry  estate,  and  that  there 
has  been  a  breach  of  the  covenants  by  defendant,  then  the  measure 
of  damages  which  the  plaintiff  would  be  entitled  to  recover  would  be  the 
amount  he  had  fairly  paid  to  remove  the  incumbrance,  and  if  he  has  paid 
nothing  toward  relieving  the  incumbrances  he  can  recover  only  nominal 
damages. 

<*  If  the  jury  are  satisfied  upon  all  the  evidence  that  there  was  a  good 
and  legal  delivery  of  the  deed  of  the  Hyde  Park  estate  to  the  defendant 
and  accepted  by  him  after  knowing  its  contents,  and  that  the  plaintiff  is 
entitled  to  recover,  the  measure  of  damages  would  be  the  amount  which 
plaintiff  has  paid  to  remove  the  incumbrance,  and  if  he  has  paid  nothing 
on  said  $1,500,  he  would  be  entitled  to  recover  only  nominal  damages." 

The  judge  refused  to  give  these  instructions ;  but,  after  appropriate 
instructions  as  to  what  the  plaintiff  must  prove,  ruled  that  the  measure 
of  damages  for  breach  of  the  agreement  to  assume  and  pay  the  mortgage 
on  the  Hyde  Park  estate  would  be  the  amount  of  the  note  and  interest ; 
and  that  the  measure  of  damages  for  breach  of  warranty  in  reference  to 
the  West  Rozbury  estate  would  be  the  amount  necessary  to  redeem  the 
same,  namely,  the  mortgage  debt  outstanding,  including  interest. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  damages  in 
the  sum  of  $2,740.30 ;  and  the  defendant  alleged  exceptions. 

F*  A.  Perryy  for  defendant 
'.  Ifi  Shepardy  for  plaintiff. 


Deyeks,  J.  The  plaintiff  relies,  to  maintain  his  action,  upon  a  breach 
by  the  defendant  of  the  covenant  of  general  warranty  in  the  deed  of  the 
West  Rozbury  estate  of  the  date  of  August  19,  1872, — this  estate  being 
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at  the  time  of  its  execution  subject  to  a  mortgage  originally  made  to 
Michael  E.  Bowe,  for  the  sum  of  $3,000,  and  by  intermediate  assign- 
ments transferred  to  Betsy  J.  Pope,  —  and  further,  upon  an  eviction 
by  Mrs.  Pope,  who,  on  December  29, 1872,  made  an  entry  upon  the  prem- 
ises in  order  to  foreclose  the  said  mortgage. 

The  certificate  of  entry  produced  at  the  trial  is  made  by  the  statute 
evidence  of  the  fact  of  such  entry.  Gen.  Stats.,  ch.  140,  §  2  ;  Oakham  v. 
Eutktnd,  4  Cush.  172  ;  Thompson  v.  Kenyan^  100  Mass.  108.  There 
was  no  other  evidence  of  eviction  or  of  any  actual  ouster  of  the  plaintiff 
from  the  occupancy  of  the  premises,  and  the  defendant  contends  that  this 
entry  was  not  an  eviction  which  will  enable  the  plaintifE  to  recover  upon 
his  covenant  of  warranty.  But  thp.t  it  is  so  is  settled  by  the  law  of  this 
Commonwealth.     T\t/U  v.  Adams f  8  Pick.  547. 

In  White  V.  TFi^t^n^y,  3  Mete.  81,  89,  the  facts,  as  stated  in  the  opinion 
of  the  chief  justice,  are  not  distinguishable  from  those  in  the  present 
case.  The  entry  to  foreclose  was  made  under  the  provisions  of  the  Rev. 
Stats.,  ch.  107,  §§  1, 2,  which  do  not  vary  from  those  of  Gen.  Stats.,  ch.  140, 
and  it  was  held  that  the  ''  taking  actual  possession  of  the  premises,  by 
means  of  which  the  plaintifE  was  ousted,"  was  a  breach  of  the  warranty. 
That  case  did  not  show,  any  more  than  the  one  before  us,  any  actual 
oustei  fiom  occupancy  of  the  holder  of  the  equity  of  redemption,  but 
from  the  time  of  such  entry  the  legal  possession  was  that  of  the  mort- 
gagee, whoever  the  occupant  might  be.  Permitting  the  mortgagor  to 
remain  in  occupancy  during  the  three  years  does  not  render  the  entry 
any  less  e£Eectnal  for  the  purpose  of  foreclosure.  Ellis  v.  Drake,  8 
Allen,  161 ;  Fletcher  v.  Gary,  103  Mass.  475.  The  argument  that,  if 
the  covenantee  upon  such  eviction  may  recover  his  full  damages,  he  may 
keep  them  and  not  devote  them  to  the  payment  of  the  mortgage  debt, 
leaving  the  covenantor  still  personally  liable  thereon,  is  one  of  force ;  but 
it  is  equally  true  that  if  the  covenantee  cannot  recover  his  full  damages 
when  a  step  is  taken,  which,  if  not  arrested,  must  deprive  him  of  his 
estate,  he  may  lose  it  simply  because  by  reason  of  the  mortgage  upon  it 
he  may  be  without  the  means  of  raising  money  upon  his  only  security. 
The  covenantor  can  avoid  this  difficulty  by  doing  what  he  ought,  namely, 
paying  the  debt  at  any  time  before  judgment^  thus  reducing  the  damages 
to  those  merely  nominal. 

The  rule  of  damages,  as  given  by  the  court,  was  also  correct.  The 
general  rule  is  that,  where  the  grantee  becomes  seized,  the  estate  having 
passed  by  force  of  the  conveyance,  and  is  afterward  evicted  by  a  para- 
mount title,  the  value  of  the  estate  at  the  time  of  eviction  is  the  measure 
of  damages.      Gore  v.  Brazier,  3  Mass.  523,  543  ;  Norton  v.  Bahcocki  2 
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Mete.  dlO.  It  has  been  held,  however,  in  fmror  of  the  eovenaotor,  that 
when  the  mortgi^  is  less  than  the  vahie  of  the  land,  and  it  woald  be 
plainly  for  the  interest  of  the  holder  of  the  equity  of  ledemptioa  to  re» 
deem,  the  covenantee  on  such  eviction  shall  recover  only  the  amooiK  of 
the  mortgage,  with  interest,  and  not  the  full  value  of  the  estate.  7\^ 
V.  AdanUj  uH  sttpra ;   WkUe  v.  Wkitnet^^  ubi  $upnt. 

The  plaintiff  also  claimed  to  recover  of  the  defendant  for  breach  of  the 
agreement  in  the  deed  of  the  Hyde  Park  estate  to  the  defendant,  which 
was  accepted  by  the  defendant,  and  contained  this  danse :  **  Sabject  to 
mortgages  amounting  to  $6,500,  which  the  grantee  hereby  assumes  and 
agrees  to  pay,  and  all  interest  now  due  on  existing  mortgages  on  said 
property,  together  with  the  taxes  due  on  the  same." 

For  the  debt  secured  by  the  mortgage  the  plaintiff  was  liable,  and  the 
question  presented  is  whether  the  plaintiff  is  entitled  to  recover  nominal 
damages  only,  as  contended  by  the  defendant,  or  whether  he  may  recover 
the  amount  of  a  mortgage  upon  the  estate  of  $1,500,  with  interest,  which 
neither  party  has  paid.  The  precise  question  involved  here  was  raiaed 
in  Brewer  v.  WarthingUm^  10  Allen,  329,  but  it  was  not  there  necessary 
to  dedde  it.  If  the  agreement  is  to  be  treated  as  one  merely  to  in- 
demnify the  plaintiff  against  any  loss  or  damage  by  reason  of  this  mort- 
gage, it  would  be  necessary  to  show  that  he  had  been  in  some  measure 
damnified  thereby.  Litde  v.  Little^  13  Pick.  426.  But  there  is  no  rei^ 
son  why  an  agreement  may  not  be  made  which  shall  bind  the  party  so 
contracting  to  pay  the  debt  which  another  owes,  and  thus  relieve  him  or 
his  estate  from  it,  and,  if  the  promise  thus  made  is  not  kept,  why  the 
promisee  should  not  recover  a  sum  sufficient  to  enable  him  so  to  do. 
Such  is  the  construction  to  be  given  to  the  agreement  in  the  case  before 
us.  As  a  consideration  for  the  property  conveyed  to  him,  the  plaintiff 
conveyed  the  Hyde  Park  estate  to  the  defendant,  who  contracted  not  to 
indemnify  the  plaintiff  against,  but  to  pay  the  mortgages  upon  it,  and,  if 
he  has  failed  to  do  this,  the  plaintiff  should  be  entitied  to  recover  the 
amount  which  the  defendant  tiius  agreed  to  pay.  It  is  a  perticm  of  the 
consideration  money  due  the  plaintiff,  wliich  he  was  to  receive  by  pay 
ment  of  a  debt  for  which  he  was  liable,  which  he  tiius  recovers,  when  the 
defendant  fails  to  perform  his  promise.  That  the  plaintiff  ahoidd  be  kept 
subject  to  a  debt  from  which  the  defendant  agreed  to  relieve  him  is 
a  continuing  injury  for  which  a  sum  of  money  which  will  enafaie  him  to 
discharge  it  is  an  appropriate  remedy  in  damages. 

That  a  promise  to  pay  a  debt  due  from  the  promisee,  even  where  it 
has  not  been  paid  by  him,  is  one  upon  which  an  action  may  be  maintained 
and  damages  recovered  to  the  amount  of  such  debt,  is  held  by  many 
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Mithorities.  Helmet  v.  ^hodeSy  1  B.  &  P.  638  ;  Cutler  v.  SotUhem^  1 
Saand.  116,  Wmg.'  note  ;  Tauisavnt  v.  Martinnant^  2  T.  R.  100  ;  Martin- 
T.  CouHy  id.  640 ;  Hodgmn  v.  J%^,  7  id.  97 ;  Thomas  y.  ^Z2<m,  1  Hill, 
145;  Loosemore  r.  Radfordy  9  M.  A  W.  657;  Pmny  v.  i^oy,  S  B. 
&  C.  11.  In  Lethhridge  v.  JfyMon,  2  B.  &  Ad.  772,  the  defendant,  hj  a 
8ett]em«Eit  made  upon  his  marriage,  conveyed  an  estate  upon  certain 
tmsts,  and  covenanted  with  the  trustees  to  pay  off  incumbrances  on  the 
estate  to  the  amount  of  £19,000,  within  a  year,  and  it  was  held,  upon 
his  failure  to  do  so,  that  the  trustees  were  entitled  to  recover  the  whole 
£19,000  in  an  action  of  covenant,  although  no  payment  had  been  made 
by  them,  and  no  special  damage  was  laid  or  proved.  Whether  the  con<- 
tracts  in  some  of  these  cases  were  any  thing  more  than  contracts  of  in- 
demnity, and  therefore  whether  there  could  under  our  decisions  have  hpp.n 
any  recovery,  might  perhaps  be  questioned.  Gushing  v.  Gore,  1 5  MasH. 
69 ;  lAtde  v.  Little,  uhi  supra.  That,  however,  need  not  now  be  con» 
sidered,  as  we  treat  the  agreement  before  us  as  one  not  for  indemnity 
merely,  but  for  payment.  Nor  is  it  important  that  the  cases  above  cited 
are  those  in  which  the  promisor  agreed  to  pay  on  a  particular  day,  or 
within  a  specified  time.  That  cannot  affect  their  application.  An  agree- 
ment to  pay  a  debt^  no  time  being  specified,  is  an  agreement  to  pay  it 
when  due,  or  forthwith,  if  it  be  already  due.  Here  it  appears  that  the 
promise  was  made  on  August  19,  1872,  that  the  mortgage  debt  which  the 
defendant  was  to  assume  and  pay  became  due  on  September  1, 1872,  and 
that  the  action  was  brought  on  March  10, 1873.  That  an  action  may  be 
brought  upon  a  promise  to  pay  a  debt  due  from  the  promisee,  and,  al- 
though he  has  not  paid  the  same,  full  damages  recovered,  is  recognized 
dearly  by  the  case  of  Ghodwin  v.  Gilbert,  9  Msiss.  510.  The  question 
is  not  there  discussed  in  the  opinion  of  the  court,  which  treats  another 
inquiry  as  the  only  one  important  in  the  case,  but,  having  disposed  of 
that  in  favor  of  the  plaintiffs,  judgment  was  rendered  for  the  full  sum. 
There  is  an  embarrassment  undoubtedly  where  the  agreement  is  to  pay 
a  debt  due  from  the  promisor  as  well  as  the  promisee.  It  is  similar  to 
that  heretofore  considered,  where  there  is  an  eviction  by  one  holding  a 
mortgage  title,  and  the  covenantee  is  allowed  to  recover  in  damages  the 
amount  of  the  mortgage  upon  which  the  covenantor  is  personally  liable. 
As  the  Hyde  Pftrk  estate,  now  the  property  of  the  defendant,  is  charged 
with  the  payment  of  the  mortgage  debt,  if  the  plaintiff  should  not  devotif 
the  sum  recovered  by  him  to  its  payment,  the  defendant  might  hereafter, 
in  order  to  relieve  his  property,  be  compelled  to  pay  the  amount  a  second 
time.  There  is  no  mode,  at  law,  by  which  the  difficulty  can  be  avoided 
and  the  plaintiff  enabled  to  receive  the  benefit  of  his  contract.  Loose 
Vol.  XX.— 44 
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WMre  V.  Radfordy  vhi  supra.  Perhaps  in  equity,  where  a  proper  case  for 
its  interference  was  shown,  a  remedy  would  be  afforded,  that  would  secure 
the  paity  paying  under  such  circumstances  from  having  the  payment 
made  by  him  devoted  to  any  other  object  than  that  which  would  relieve 
him  or  his  estate  from  further  responsibility.  However  this  may  be,  the 
want  of  elasticity  in  the  forms  of  the  common  law,  which  does  not  enable 
us  to  make  such  a  decree  here  as  would  guard  the  rights  of  all  parties, 
should  not  prevent  us  from  giving  to  the  plaintiff  the  benefit  of  the  con- 
tract which  he  has  made,  or  compel  him  to  remain  subject  to  the  burden 
of  the  debt,  which  the  defendant  has  agreed  to  extinguish.  As  we  sug- 
gested upon  the  other  part  of  the  case,  the  defendant  may,  if  he  will,  per- 
form his  agi-eement  and  pay  the  debt  at  any  time  before  final  judgment, 
And  tlie  damages  then  to  be  recovered  will  be  nominal  only. 
The  other  exceptions  argued  by  defendant  were  not  important 

Exceptions  overruled. 

Note.— As  to  the  eviction,  see  Cowdry  y.  Coiiy  44  N.  T.  382;  S.  C,  4  Am.  Rep.  690  ; 
McQary  v.  Hastings,  38  Cal.  360;  S.  C,  2  Am.  Rep.  466;  3  Wash,  on  Real  Prop.  (4tfa  ed.) 
477;  Rawle  on  Ck)y.  143,  213;  Sagd.  on  Yendora (8th  Am.  ed.),  271; Perkins'  note;  Hill.  <m 
Real  Prop.  (4th  ed.)  588. 

As  to  meaBore  of  damages  for  the  eviction,  see  McChry  v.  Hastings,  39  Cat  360;  8.  C, 
2  Am.  Rep.  456 ;  Mack  v.  Patchin,  42  N.  T.  167;  &  C,  1  Am.  Rep.  606;  Rawle  on  Coy. 
168,  267,  et  seq.;  Sagd.  on  Vendors  (8th  Am.  ed.),  286,  et  seq. ;  Sedg.  on  Dam.  (6th  ed.) 
191;  Field  on  Dam.  366. 

Williams  says  in  his  note  to  Cutler  v.  Southern,  1  Sannd.  116,  "  Bat  in  all  cases  of  oon* 
ditiotts  to  indemr^fy  and  save  harmless^  the  proper  plea  is  nan  damnificatns,  and  if  there 
be  any  damage  the  plaintiff  most  reply  it  This  plea,  however,  cannot  be  pleaded  where 
the  condition  is  to  discharge  or  acquit  the  plaintiff  from  sach  a  bond,  or  other  particular 
thing,  for  then  defendant  mast  set  forth  affirmatively  the  special  manner  of  performance," 
citing  the  cases.  In  Thomas  v.  Allen,  1  Hill,  145,  the  bond  sued  on  was  conditioned  to  pay 
a  sum  of  money  for  the  plaintiff  on  a  bond  and  mortgage  ezecated  between  third  per- 
sons, and  to  saxe  the  plaintiff  hwmitss ;  and  the  court  sustained  debt  thereon  on  the  allo- 
cation merely  that  the  debt  became  due  and  was  not  paid  at  the  day,  holding  that  the 
Vond  was  more  than  a  bond  of  indemnity.  See,  also.  Port  v.  Jackson,  17  Johns.  239  and 
(79,  in  effect  overruling  Douglas  v.  Clark,  14  Johns.  177.  See,  also,  Juliand  v.  Burgott,  11 
lohns.  477;  Wright  v.  Whiting,  40  Barb.  235;  Churchill  v.  Hunt,  3  Den.  321 ;  GUbert  v. 
Wiman,  1  N.  T.  550;  Jarvis  v.  Sewall,  40  Barb.  449;  Ham  v.  Hdl,  29  Mo.  275;  Lathn^ 
v.  Atwood,  21  Conn.  117;  Bedjield  v.  Haight,  27  Conn.  31 ;  Hodgson  v.  Wood,  2  H.  &  C 
Exch.  649  ;  Bector  of  Trinity  v.  Uiggins,  48  N.  Y.  532. 

In  the  hist  case  a  lessee  covenanted  to  "  bear,  pay  and  discharge  all  such  duties, 
taxes,  and  assessments,"  as  should  be  imposed  on  the  demised  premises,  and  it  was  held 
that  the  covenant  was  broken  when  the  lessee  neglected  to  pay  an  assessment  duly 
imposed,  and  that  the  lessor  could  maintain  an  action  without  himsell  first  paying,  and 
oould  recover  the  full  amount  of  the  assessment.  Leonabd,  C.  ,  disapproved  of  the  con- 
tention of  Sedgwick  against  such  a  rule  of  damages.  See  Sedg.  on  I^un.  306.  In  iTopi 
T.  Hill,  supra,  the  measure  of  damage  was  said  to  be  the  amount  of  debts  provided  iot 
hi  the  agreement  — Rbp. 
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(U9  Mass.  51S.) 

PromUe  —  when  implied. 

In  an  action  to  leooTor  the  valae  of  one-half  of  a  party  wall  erected  by  the  plaintifl  paiV 
ly  on  his  estate  and  partly  on  that  of  the  defendant,  the  jury  may,  in  the  absence  of 
an  express  agreement  as  to  payment  on  the  defendant's  part,  infer  a  promise  to  pay, 
if  the  plaintiff  undertook  and  completed  the  wall  with  the  expectation  that  the  defend- 
ant would  pay  him  for  it,  and  the  defendant  had  reason  to  know  that  the  plaintiff  was 
so  acting  with  that  expectation,  and  allowed  him  so  to  act  without  objection. 

CONTRACT  to  recover  the  value  of  one-half  of  a  brick  party  wall 
built  by  the  plaintiff  upon  and  between  the  adjoining  estates,  27 
and  29  Greenwich  Park,  Boston. 

At  the  trial  in  the  Superior  Court,  before  Allen,  J.,  it  appeared  that, 
in  1871,  the  plaintiff,  having  an  equitable  interest  in  lot  29,  built  the 
wall  in  question,  placing  one-half  of  it  on  the  vacant  lot  27,  in  which  the 
defendant  then  had  an  equitable  interest  The  plaintiff  testified  that 
there  was  an  express  agreement  on  the  defendant's  part  to  pay  him  one- 
half  the  value  of  the  wall  when  the  defendant  should  use  it  in  building 
upon  lot  27.  The  defendant  denied  this,  and  testified  that  he  never  had 
any  conversation  with  the  plaintiff  about  the  wall ;  and  there  was  no 
other  direct  testimony  on  this  point. 

The  defendant  requested  the  judge  to  rule  that,  '*  1.  The  plaintiff  can 
recover  in  this  case  only  upon  an  express  agreement." 

'*  2.  If  the  jury  find  there  was  no  express  agreement  about  the  wall, 
but  the  defendant  knew  that  the  plaintiff  was  building  upon  land  in  which 
the  defendant  had  an  equitable  interest,  the  defendant's  rights  would  not 
be  affected  by  such  knowledge,  and  his  silence  and  subsequent  use  of  thf 
wall  would  raise  no  implied  promise  to  pay  any  thing  for  the  wall." 

The  judge  refused  so  to  rule,  but  instructed  the  jury  as  follows :  '^  A 
promise  would  not  be  implied  from  the  fact  that  the  plaintiff,  with 
the  defendant's  knowledge,  built  the  wall  and  the  defendant  used  it,  but 
it  might  be  implied  from  the  conduct  of  the  parties.  If  the  jury  find  that 
the  plaintiff  undertook  and  completed  the  building  of  the  wall  with  the 
expectation  that  the  defendant  would  pay  him  for  it,  and  the  defendant 
had  reason  to  know  that  the  plaintiff  was  so  acting  with  that  expectation 
and  allowed  him  so  to  act  without  objection,  then  the  jury  might  infer  a 
promise  on  the  part  of  the  defendant  to  pay  ths  plaintiff." 

The  jury  found  for  the  plaintiff ;  and  the  defendant  alleged  exception^ 
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H.  D.  Hyde  Sf  M,  F.  Dickinson^  Jr.^  for  defendant 
F.  W.  Sxttredge,  for  plaintiff. 

D EVENS,  J.  The  ruling  that  a  promise  to  pay  for  the  wall  would  not 
be  implied  from  the  fact  that  the  plaintiff,  with  the  defendant's  knowledge, 
built  the  wall,  and  that  the  defendant  used  it,  was  substantially  in  accord- 
ance with  the  request  of  the  defendant,  and  is  conceded  to  have  been  cor- 
rect. Chit,  on  Cont  (11th  Am.  ed.)  86  ;  WdU  Y.Banitter,  4  Mass.  514  ; 
Knowlton  v.  Plantation  No,  4,  14  Me.  20  ;  Davis  v.  School  District  in 
Bradford,  24  id.  349. 

The  plaintiff,  however,  contends  that  the  presiding  judge  incorrectly 
ruled  that  such  promise  might  be  inferred  from  the  fact  that  the  plaintiff 
undertook  and  completed  the  building  of  the  wall  with  the  e2^>ectation 
that  the  defendant  would  pay  him  for  it,  the  defendant  having  reason  to 
know  that  the  plaintiff  was  acting  with  that  expectation,  and  allowed  him 
thus  to  act  without  objection. 

The  fact  that  the  plaintiff  expected  to  be  paid  for  the  work  would  cer- 
tainly not  be  sufficient  of  itself  to  establish  the  existence  of  a  ooutracty 
when  the  question  between  the  parties  was  whether  one  was  made. 
Taft  V.  Dickinson,  6  Allen,  553.  It  must  be  shown  that,  in  some  man- 
ner, the  party  sought  to  be  charged  assented  to  it.  If  a  party,  however^ 
Foluntarily  accepts  and  avails  himself  of  valuable  services  rendered  for 
his  benefit,  when  he  has  the  option  whether  to  accept  or  reject  them, 
even  if  there  is  no  distinct  proof  that  they  were  rendered  by  his  author- 
ity or  request,  a  promise  to  pay  for  them  may  be  inferred.  EUs  knowledge 
that  they  were  valuable,  and  his  exercise  of  the  option  to  avail  himself  of 
them,  justify  this  inference.  Ahbot  v.  Herman^  7  GreenL  118  ;  Hay  den 
V.  Madison,  id.  76.  And  when  one  stands  by  in  silence  and  sees  valuable 
services  rendered  upon  his  real  estate  by  the  erection  of  a  structure 
(of  which  ho  must  necessarily  avail  himself  afterward  in  his  proper 
use  thereof),  such  silence,  accompanied  with  the  knowledge  on  his 
part  that  the  party  rendering  the  services  expects  payment  therefor, 
may  fairly  be  treated  as  evidence  of  an  acceptance  of  it,  and  as  tending 
to  show  an  agreement  to  pay  for  it. 

The  maxim.  Qui  tacet  consentire  videtur,  i9  to  be  construed  indeed  aa 
applying  only  to  those  cases  where  the  circumstances  are  such  that 
a  party  is  fairly  called  upon  either  to  deny  or  admit  his  liability.  But  if 
silence  may  be  interpreted  as  assent  where  a  proposition  is  made  to  one 
which  he  is  bound  to  deny  or  admit,  so  also  it  may  be  if  he  is  silent  in  the 
face  of  facts  which  fairly  call  upon  him  to  speak.    Lamb  v.  Bunce^  4  M 
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&  S.  275  ;  Cawner  y.  SaMey^  ^  Mete.  618  ;  Preston  v.  American  Linen 
Cb.,  1 19  Mass.  400. 

If  a  person  saw  day  after  day  a  laborer  at  work  in  his  field  doing  ser- 
Ticesy  which  must  of  necessity  inure  to  his  benefit,  knowing  that  ^he 
laborer  expected  pay  for  his  work,  when  it  was  perfectly  easy  to  iiotlf j 
him  if  his  services  were  not  wanted,  even  if  a  request  were  not  expressly 
proved,  such  a  request,  either  previous  to  or  contemporaneous  witb  'he 
performance  of  the  services,  might  fairly  be  inferred.  But  if  the  fact 
was  merely  brought  to  his  attention  upon  a  single  occasion  and  casually, 
if  he  had  little  opportunity  to  notify  the  other  that  he  did  not  desire  the 
work  and  should  not  pay  for  it,  or  could  only  do  so  at  the  expense 
of  much  time  and  trouble,  the  same  inference  might  not  be  made.  The 
circumstances  of  each  case  would  necessarily  determine  whether  silence, 
with  a  knowledge  that  another  was  doing  valuable  work  for  his  benefit, 
and  with  the  expectation  of  payment,  indicated  that  consent  which  would 
give  rbe  to  the  inference  of  a  contract.  The  question  would  be  one  for 
the  jury,  and  to  them  it  was  properly  submitted  in  the  case  before  us  by 
tJw  presiding  judge. 

Exceptions  ovemdecL 


Bmcrw  y.  IjNKm  Mutual  Marikb  Insxtrakob  Coicpaitt. 

(119  Man.  592.) 

Marine  insurtmee  -^  constructive  loss  —  abandonment. 

hk  an  action  on  a  policy  of  marine  insurance  it  appeared  that  the  insured  vessel,  being 
jammed  fast  in  the  ice  in  the  Arctic  Ocean  with  no  open  water  in  sight  and  drifting 
northward  with  the  cnirent,  her  officers  and  crew  finding  it  imi)ossible  to  extricate  her, 
left  her  and  took  to  the  boats  and  sacoeeded  after  three  days  in  readiing  the  whaling 
fleet  fifty  miles  south.  Ten  days  afterward,  by  a  change  of  wind  and  current,  tiie  ice 
loosened  and  the  vessel  was  brought  out  by  the  master  and  crew  of  another  vessel 
and  held  by  them  for  salvage;  but  the  master  of  the  insured  vessel,  whose  crew  had 
become  scattered  in  other  vessels  and  some  of  whom  had  started  homeward,  was  un- 
able to  obtain  a  sufficient  crew  or  to  regain  possession  of  the  vessel  so  as  to  pursue 
the  voyage  in  which  she  was  employed  and  for  which  she  was  insured,  and  she  was 
brongfat  by  the  salvon  to  San  Francisco,  and  before  her  arrival  at  that  port  abandoned 
by  her  owners  to  the  miderwriters.  Hdd^  a  oonstnictiTe  total  loss  and  that  the  aban* 
donment  was  good. 

CONTRACT  on  a  policy  of  insurance  on  the  ship  Helen  Snow  and 
outfits,  "  wherever  she  may  go  on  a  whaling  voyage,"  from  October 
14,  1871,  to  October  14,  1875.  The  vessel  was  valued  at  $10,000,  aiid 
flie  outfits  St  $20,000. 
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The  declaration  was  as  follows :  ''  And  the  plaintifE  says  the  defendant 
made  to  him  a  policy  of  insurance,  a  copy  of  which  is  hereto  annexed, 
for  the  sum  of  eighteen  hundred  and  seventy-five  dollars,  on  bark  Helen 
Snow,  against  the  perils  of  the  seas  and  other  perils  therein  mentioned, 
on  a  whaling  voyage  daring  the  time  in  said  policy  set  forth ;  and  while 
engaged  npon  said  whaling  voyage,  the  said  bark  was  encompassed  in 
heavy  masses  of  ice  in  the  Arctic  Ocean,  and  so  rendered  onnavigable 
and  at  the  mercy  of  the  corrents  and  the  masses  of  ice  aronnd  her,  and 
in  danger  of  immediate  destruction  by  being  crushed  or  set  aground, 
with  all  her  outfits,  cargo  and  stores,  so  that  the  officers  and  crew  for 
the  safety  of  their  lives  were  compelled  to  leave  and  abandon  her,  and 
seek  safety  in  finding  their  way  on  the  ice  to  some  other  ships  or  to  the 
land,  and  so  the  said  whaling  voyage  was  utterly  broken  up  and  lost, 
and  said  ship  and  her  outfits,  cargo  and  stores  were  totally  lost  by  the 
perils  of  the  seas  and  perils  insured  against  in  said  policy  ;  and  the  de* 
fendant  had  due  notice  thereof,  and  became  bound  to  pay  the  sum  in-* 
sured  in  said  policy  to  the  plaintiff,  as  provided  in  said  policy,  before  the 
date  of  the  writ  in  thb  case.  And  the  defendant  owes  the  plaintiff  there- 
for said  sum  of  eighteen  hundred  and  seventy-five  dollars  and  interest 
thereon,  as  for  a  total  loss  under  said  policy." 

At  the  trial  in  this  court,  before  Wells,  J.,  it  appeared  that  the  ves* 
sel  was  left  by  the  master  and  crew  in  the  Arctic  Ocean  on  August  21, 
1872 ;  that  the  vessel  was  abandoned  to  the  underwriters  on  October  14, 
1872,  and  on  November  1,  1872,  the  vessel  arrived  at  San  Francisco  in 
the  possession  of  salvors.  The  plaintiff  also  put  in  evidence  on  which 
the  judge  directed  that  the  following  questions  of  fact  should  be  sub* 
mitted  to  the  jury :  <<  1.  Whether  the  master,  officers  and  crew  of  the 
Helen  Snow  were  warranted,  by  necessity  resulting  from  a  peril  insured 
against,  in  leaving  the  ship,  as  they  did,  on  August  21,  1872.  2. 
Whether,  up  to  the  time  of  the  written  abandonments,  the  plaintiffs  had 
an  opportunity  to  resume  possession  of  the  ship,  for  the  purpose  of  pur- 
suing the  voyage  for  which  she  was  insured,  of  which  they  did  not  avail 
themselves.'' 

The  defendant  contended  that  the  evidence  would  not  warrant  th« 
jury  in  answering  these  questions  in  favor  of  the  plaintiff,  and  declined 
to  go  to  the  jury  thereon,  agreeing  that  if  the  jury  would  be  waranted  in 
finding  these  issues  in  favor  of  the  plaintiff,  the  case  should  stand  as  if 
these  issues  had  been  so  found.  The  plaintiff  then  asked  the  judge  Ui 
rule  that,  upon  these  findings,  he  was  entitled  to  recover  a  total  loss. 
The  judge  declined  so  to  rule. 

The  defendant  objected  that,  under  the  declaration,  no  evidence  of  a 
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eoiutnictiye  total  Iom  would  be  admissible.  The  objection  was  over- 
luled,  and  the  case  was  reported  for  the  consideration  of  the  full  court. 
If  the  findings  for  the  plaintiff,  upon  the  two  issues  submitted  to  the 
jury,  would  entitle  him  to  a  verdict  for  a  total  loss,  then  judgment  was 
to  be  entered  for  the  plaintiff  for  a  total  loss,  if  the  court  should  also 
find  that  there  was  any  evidence  on  which  the  jury  might  properly  have 
found  upon  these  issues  for  the  plaintiff ;  otherwise,  for  the  defendant, 
or  the  case  to  stand  for  trial,  for  proof  of  a  partial  or  constructive  total 
loss,  if  the  action  could  be  maintained  under  the  declaration.  Annexed 
to  the  report  was  a  copy  of  the  evidence  in  the  case,  the  nature  of  which 
appears  in  the  opinion. 

G.  Martton  Sf  O.  W.  CUford,  for  plaintiff. 

r.  M.  Stetson,  for  defendant,  cited  FaUaier  v.  Hitckie,  2  M.  &  S.  290 ; 
ParsoM  V.  Scott,  2  Taunt.  868  ;  Nayior  v.  Ta^/lor,  9  B.  &  C.  718  ;  Bain- 
bridge  v.  NeUeon,  10  East,  329;  Tlwrndy  v.  Heheon,  2  B.  &  Aid.  518 ; 
Underwood  v.  Bobertson,  4  Camp.  138 ;  Anderson  v.  Wallis,  2  M.  &  S. 
240 ;  Pole  v.  Fitzgerald,  WiUes,  641 ;  Brotherston  v.  Barber,  5  M.  &  8. 
418  ;  JSverth  v.  Smith,  2  id.  278 ;  Bunt  v.  Bogal  Exchange  Assurcmce, 
b  id.  47 ;  Wood  v.  Lincoln  Lis.  Co.,  6  Mass.  479 ;  Greene  v.  Pacifit 
Ins.  Co.,  9  Allen,  217. 

Gray,  C.  J.  The  evidence  introduced  at  the  trial  would  warrant  the 
jury  in  finding  that  the  Helen  Snow,  being  jammed  fast  in  the  ice  in  the 
Arctic  Ocean,  with  no  open  water  in  sight,  and  drifting  northward  with 
the  current,  her  ofiicers  and  crew,  finding  it  impossible  to  extricate  her 
with  the  utmost  efforts,  and  nearly  worn  out  with  fatigue  and  want  of 
sleep,  in  order  to  save  their  lives,  left  her  and  took  to  the  boats,  bring- 
ing away  the  guns  and  whaling  gear,  and  by  passing  through  narrow 
strips  of  water,  and  hauling  the  boats  over  the  ice  for  two  or  three  days, 
reached  the  whaling  fleet,  fifty  or  sixty  miles  south  of  where  they  left 
the  vessel ;  that  the  officers  and  crew,  with  the  boats,  guns  and  whaling 
gear,  being  scattered  in  other  vessels,  and  some  of  them  having  gone 
homeward,  ten  days  afterward,  by  a  change  of  the  wind  and  currents, 
the  ice  loosened,  and  the  Helen  Snow  was  brought  out  by  the  master 
and  crew  of  another  vessel,  and  held  by  them  for  salvage ;  and  that  the 
master  of  the  Helen  Snow,  although  he  made  reasonable  efforts  so  to  do, 
was  not  able  to  obtain  a  sufficient  crew  or  whaling  craft,  or  to  regain 
possession  of  the  vessel  so  as  to  pursue  the  voyage  on  which  she  was 
employed  and  for  which  she  was  insured,  and  she  was  brought  by  the 
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•alTora  to  San  Francisco,  and,  before  her  arrival  at  diat  port,  abandoned 
by  her  owners  to  the  underwriters. 

By  our  law,  the  right  to  recover  for  a  oonatmotive  total  loos,  or  aban- 
donment to  the  underwriters,  depends  upon  the  state  of  facts  when  the 
abandonment  is  made ;  and  the  abandonment,  if  joatified  by  those  facta, 
relates  back  to  the  time  of  the  loss.  It  is  true  that  a  loss  of  the  voyage 
is  not  necessarily  a  loss  of  the  ship,  within  the  meaning  of  a  policy  of 
insurance  upon  her.  But  if  the  ship  herself  is  onoe  totally  lost  by  a  peril 
insured  against,  and  the  master,  using  due  diligence,  is  unable  to  regain 
possession  of  her  in  such  a  condition  and  under  such  circumstances  as  to 
•enable  her  to  pursue  the  voyage  for  which  she  was  insured,  the  right  to 
abandon  and  to  recover  for  a  constructive  total  loss  still  remains,  without 
regard  to  the  question  whether  at  some  futore  time,  over  which  the  mas- 
ter has  no  control,  he  might  be  able  to  regain  possession  of  her  on  pay- 
ment of  salvage,  and  without  regard  to  the  proportion  between  the  amount 
•of  the  salvage  and  the  value  of  the  vessel. 

In  the  present  case,  the  leaving  of  the  vessel  in  the  ice;  made  neces- 
sary by  a  peril  insured  against,  was  a  constructive  total  loss,  and  would 
clearly  have  warranted  an  abandonment  to  the  underwriters  at  any  time 
before  she  was  rescued.  Her  subsequent  rescue  by  salvors,  her  master 
never  having  been  able  to  resume  possession  of  her  so  as  to  prosecute  her 
voyage,  did  not  cut  down  this  total  loss  to  a  partial  one,  but  there  was 
still  a  constructive  total  loss  of  the  vessel  at  the  time  of  the  abandonment 
to  the  underwriters. 

The  case  is  within  the  principle  of  Cfreene  v.  Pacific  £u,  Ch.^  9  Allen, 
217.  See  also  Pede  v.  Merchants^  Ins,  Oo.,  3  Mason,  27,  in  which  the 
principal  English  cases  relied  on  by  the  defendant  are  fully  considered 
and  distinguished. 

The  declaration  alleges  a  total  loss  substantially  in  the  form  allowed  by 
the  practice  act,  as  well  as  by  the  rules  previously  establbhed  by  this 
court.  Gen.  Stats.  665  ;  24  Pick.  406.  The  allegation  of  a  total  loss, 
like  the  corresponding  words  in  a  policy  of  insurance,  covers  a  construct- 
ive as  well  as  an  actual  total  loss.  Heebner  v.  £!agle  Lu,  Go,j  1 0  Gcray,  131. 
It  is  not  necessary,  under  our  practice,  to  allege  the  abandonment  or 
other  facts  necessary  to  constitute  the  total  loss  relied  on. 

The  evidence  at  the  trial  being  sufficuent  to  prove  a  constructive  total 
loss  by  the  cause  alleged  in  the  declaration,  it  follows  that,  according  to 
the  terms  of  the  report,  there  must  be 

Judgment  for  the  pUdnUfffor  a  total  hee. 


MABCH  TERM,  1876.  S&3 

HawkioB  ▼.  Frovideiioe  and  Worcester  Bailroad  Ccmptaxy. 


EUlWKXXS  v.  PbOYIDJCNCK  AXV  WoROESTKB  BaILBOAO   GOICPAIIT. 

(U9  Haas.  596.) 

Manidd  women  •^paraphernalia  --  aetkm  for  it^ury  la, 

A.  mairied  woman  cannot  maintain  an  action  against  a  carrier  for  loss  of  peisonal 
spporel  f  nxnisbed  to  her  by  her  husband  or  purchased  by  her  with  moneys  given  to 
ker  by  him  from  a  fold  formed  by  their  joint  earnings,    (files  note,  p.  866.) 

ACTION  of  contract  with  a  count  in  tort,  for  the  loss  of  personal  prop- 
erty. The  plaintiff  was  a  married  woman  living  with  her  husband. 
The  property  lost  was  delivered  to  the  defendant  as  the  baggage  of 
plaintiff  who  was  at  the  time  a  passenger  on  defendant's  road.  It  con- 
sisted of  clothing  suitable  for  the  plaintiff,  which  plaintiff  testified  she 
had  purchased  from  time  to  time  with  money  given  to  her  by  her  hus- 
band from  a  fund  formed  by  their  joint  earnings  in  a  mill  wherein  they 
both  worked. 

The  defendant  asked  the  judge  to  direct  a  verdict  for  defendant,  which 
request  was  refused. 

The  judge  inatructod  the  jury  as  follows : 

"  If  the  wife  purchased  the  atftides  with  the  fausbaad's  money,  given 
her  by  him,  or  with  her  own  money,  or  with  money  from  a  fund  created 
ky  mingling  the  earnings  of  wife  and  husband,  she  would  have  such  a 
title  to  these  artidies  of  her  personal  apparel  as  would  enable  her  to  re- 
oover  their  value  in  this  action." 

The  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendant  al- 
leged exceptions  to  the  refusal  to  mle  as  leqneated,  and  to  the  ruluigB 
givvn. 

Ji  HopJdnt^  for  defendant 

B*  K.  LovcOtf  for  plaintiff. 

Auxs,  J.  The  statutes  which  from  time  to  time  hare  been  enacted  in 
tfaig  Commonwealth,  for  the  purpose  of  enlarging  the  rights  and  privi- 
leges of  married  women,  have  not  in  terms  made  any  specific  regulations 
in  regBid  to  the  ownership  of  their  wearing  apparel.  Except  in  cases 
iHiere  the  wife  herself  purchases  it  with  her  own  separate  money  or 
earnings,  that  matter  remains  exactly  as  it  stood  at  common  law.  At 
common  law,  the  husband  is  bound  to  maintain  the  wife,  and  to  provide 
her  with  suitable  clothing  appropriate  to  their  degree  and  his  own  cir- 
MmmtaDoes  and  social  position.  If  the  articles  of  clothing  and  personal 
Vol.  XX.— 45 


354  MASSACHUSETTS, 

Hawkins  t.  Providence  and  Worcester  Railroad  Company. 

ornament  appropriate  for  her  are  purchased  with  his  money  or  upon  his 
credit,  the  fact  that  they  are  selected  and  purchased  by  her,  and  are  in- 
tended for  her  personal  and  exclusive  use,  does  not  render  them  any  the 
less  his  property.  In  this  respect,  the  clothing  of  the  wife  comes  oudor 
the  same  general  rule  as  the  clothing  of  the  minor  children  in  the  same 
family.  The  provision  of  the  Gren.  Stats.,  ch.  96,  §  4,  that  ^'  the  articles  of 
apparel  and  ornament  of  the  widow  and  minor  children  of  a  deceased 
person  shall  belong  to  them  respectively,"  furnishes  a  strong  implication 
that,  without  such  a  provision,  they  would  constitute  a  part  of  the  assets 
of  the  deceased  person's  estate,  and  would  be  liable  as  such  to  be  sold 
for  the  payment  of  his  debts.  It  was  to  prevent  the  distress  and  incon- 
venience in  this  respect,  which  would  result  from  the  common-law  rule 
as  to  such  property,  that  this  statute  regulation  was  found  to  be  neces- 
sary. The  provision  of  the  Gren.  Stats.,  ch.  133,  §  32,  among  the  "  articles 
of  the  debtor "  exempt  from  attachment  for  his  debts,  includes  the 
^^  necessary  wearing  apparel  of  himself  and  of  his  wife  and  children  ; "  a 
provision  which  would  be  wholly  unnecessary  if   these  articles  were  not 

0 

his  property. 

The  property  sued  for  in  this  action  consists  mainly  of  the  plaintifTs 
personal  clothing ;  and  if  it  had  been  purchased  by  her  with  her  own 
money,  that  is  to  say,  with  money  which  was  literally  her  own,  and  be- 
longed to  herself  separately  and  exclusively,  the  acdon  in  her  name 
might  well  be  maintained.  But  we  find  nothing  in  the  facts  reported  to 
support  that  view  of  the  case.  On  the  contrary,  we  find  that  the  relation 
in  which  she  and  her  husband  stood  to  each  other  was  exactly  the  ordi- 
nary relation  of  husband  and  wife  as  it  stood  at  common  law,  unaffected 
by  any  of  the  recent  legislation  upon  that  subject.  It  does  not  appear 
that  she  had  any  separate  property  of  her  own,  or  that  she  was  following 
any  trade  or  business  of  her  own,  requiring  a  certificate  to  be  filed  in 
pursuance  of  the  Stat,  of  1862,  ch.  198.  She  and  her  husband  worked  in 
the  same  mill,  and  under  the  Stat,  of  1874,  ch.  184,  §  1,  the  work  and 
labor  of  a  married  woman  shall  be  presumed  to  be  on  her  separate  ac- 
count. Under  that  statute,  therefore,  she  could  have  kept  her  earnings 
separate,  if  she  saw  fit  to  do  so.  But  this  is  a  privilege  which  she  might 
waive,  and  her  allowing  them  to  be  mingled  with  those  of  her  husband 
would  be  prima  facie  evidence  that  she  had  done  so.  KeUy  y.  Drew,  12 
Allen,  107.  The  money  with  which  she  purchased  the  clothing  described 
in  the  declaration  appears  from  the  bill  of  exceptions  to  have  been 
given  to  her  by  her  husband  from  a  fund  made  up  of  her  and  his  earn* 
ings.  We  see  no  ground  on  which  we  can  say  that  this  joint  fond,  or 
any  part  of  it,  was  her  separate  property.     She  was  the  custodian,  buk 
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did  not  thereby  become  exdasively  the  owner  of  it.  And,  as  we  must 
assume  that  this  fund  was  used  in  paying  the  necessary  expenses  oi  the 
family,  the  presumption  referred  to  in  the  statute  last  quoted  is  effectually 
rebutted.  The  husband  was  legally  responsible  for  these  expenses,  and 
the  fund  was  his  property.  The  case  does  not  resemble,  as  it  is  sug- 
gested by  the  plaintiff's  counsel,  the  case  of  a  willful  confusion  of  goods. 
The  money  given  to  her  from  that  fund  was  her  husband's  money  and 
not  hers,  intrusted  to  her  as  his  agent,  and,  in  pursuance  of  his  legal  ob« 
ligation  to  support  and  clothe  her,  to  be  used  in  payment  of  articles  which 
he  was  bound  to  supply,  and  which  might  properly  be  charged  to  him. 
There  can  be  no  valid  gift  of  money  or  property  by  the  husband  to  the 
wife.  Gen.  Stats.,  ch.  108,  §  10;  Thomson  v.  O'SuUivan,  6  Allen,  803; 
Baxter  v.  Knowles,  12  id.  114.  It  would  remain  his  property  notwith- 
standing such  gift. 

In  this  view  of  the  case,  the  instructions  requested  by  the  defendant 
should  have  been  given,  and  those  actually  given  were  incorrect  and  in- 
appropriate. 

Exertions  suttained, 

NoTE.~niider  the  statates  of  New  Tork  a  married  woman  can  sue  in  her  own  name 
for  injoiy  to  her  paraphernalia.  BawMn  ▼.  Penn.  B,  R  Oo,,  48  N.  T.  211;  S  CL,  8  Am. 
Itep.  643.    Bee  1  Biah.  Mar.  Women,  220,  note.— Bbp. 
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the  locomotive  of  the  defendant;  and  in  liao  tiiereof,  and  for  the- piu^Mse 
of  showing  an  omisaion  o£  doty  on  the  part  of  the  defendant,  sets-  fbrth 
that  the  railroad  track  was  au&rod  to  be  inoumbered  with  combuetible 
matter^  and  that  the  fire  in  question  was  caused  by  igneous  oind«rs  failing 
from  the  locomotive  upon  such  matter,  and  being  thence  oommunicBrted 
to  the  woodland  of  the  plaintifiF.  The  duty  of  the  defendant,  in  this  re- 
spect, is  stated  in  these  words,  viz. :  "  And  thereupon  it  became  the  duty 
of  the  defendants,  when  said  locomotive  engines  were  being  propelled 
along  said  railroad  track,  to  preserve  and  keep  the  said  strips  of  land  in. 
such  a  condition  that  fire  should  not  be  occasioned  by  reason  of  the  hot 
ashes,  burning  coals,  and  other  igneous  matter  falling  and  settling  thereon- 
from  out  of  the  said  locomotive  engines,  and  to  take  all  neeessary- 
precautions  to  prevent  any  fire  which  might  be  occasioned  on  said'  strips, 
from  extending  to  and  burning  the  said  sprouts^  wood,  timber,  and*  fences 
on  the  Baid  last-mentioned  track  of  the  said  plaintiff."  The  negleet  of 
this  duty  is  the  gravamen  of  these  two  counts  ;  and  for  the  purpose*  of 
testing  their  sufficiency,  the  defendant  has  put  in  a  demurrer. 

The  question,  therefore,  on  this  issue  is,  whether  a  railroad  company 
owes  to  the  owner  of  the  adjacent  land  the  duty  of  keeping  ita  track  clea: 
of  matter  liable  to  become  ignited  by  fire  from  its  locomotives — such 
engines  being  constructed  in  all  respects,  in  a  legal  manner,  and' being 
handled  with  care  and  skill. 

After  a  careful  consideration  of  this  subject^  my  opinion  is^  that  the 
duty  in  question  was  incumbent  on  the  defendants  Such  duty  appears 
to  arise,  by  reasonable  intendment,  out  of  legislative  grant  to  these  cor- 
porations of  the  franchise  to  run  their  locomotives^  In  the  absence  of 
chartered  rights,  the  use  of  such  engines  in  the  usual  way,  traversing 
whole  districts,  and  throwing  cinders  and  particles  of  fire  on  all  sides, 
over  the  lands  in  the  vicinity  of  the  road,  would  be,  upon  the  ordinary 
principles  of  the  law,  undeniable  nuisanoes.  But,  in  view  of  the  neces- 
sities of  our  advanced  civilization,  the  use  of  such  instruments  has  been 
legalized.  In  the  name  of  the  public,  the  landed  proprietor  has  been 
compelled  to  submit  to  annoyance,  and  to  yield  up  a  portion  of  his  ab- 
stract rights  to  the  convenience  of  the  community.  Btit  such  sacrifice,  on 
the  part  of  the  land-owner,  under  the  enlightened  policy  of  this  State 
as  well  as  under  that  of  all  other  civilized  countries^  has  been  made  as 
light  as  practicable.  If  the  land  of  the  citizen  has  been  taken*  from  him 
by  compulsion,  it  has  been  paid  for ;  and  where  he  has  been  subjected  to 
other  loss,  he  has  received  compensation.  Nor  is  this  all ;  be  has  anothei 
guaranty  against  oppression,  which  is,  that  the  privileges  held  by  these 
companies  are  all  granted  on  the  implied  condition  that  they  are  to  he'so 
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used  as  to  occasion  no  unnecessary  injorj  to  the  citizen.  If  it  is  legal  to 
ran  their  eiigines,  such  engines  must  be  of  the  best  construction  ;  and  if 
thej  can  scatter  their  cinders  and  sparks,  it  can  be  done  only  within  the 
limit  of  a  strict  necessity.  If,  in  these  respects,  such  stringent  obligations 
exist,  why  are  these  companies  to  be  dispensed  from  all  obligation,  if  their 
tracks  are  left  in  a  dangerous  condition  with  respect  to  fire  ?  They  ara 
bound  to  prevent,  by  the  use  of  the  most  approved  device,  the  escape  of 
the  fire  from  their  engines  ;  what  absolves  them  from  all  care  as  to  such 
fire  as  soon  as  it  has  left  such  engines  ?  It  is  presumed  that  no  one 
would  claim  immunity  for  one  of  these  companies  if  it  should  place  stacks 
of  hay  or  straw  in  dose  vicinity  to  its  track,  and  firing  them,  as  it 
undoubtedly  would,  with  its  engine,  should  thus  communicate  the  fire  to 
the  adjacent  lands ;  and  yet  it  is  not  easy  to  see  the  principle  that  would 
impose  a  responsibility  in  such  case  which  would  not  do  so  for  the  omis- 
sion to  put  its  track  in  a  safe  condition.  We  are  apt  to  forget,  when  we 
consider  this  subject,  that  the  entire  irresponsibility  possessed  by  these 
companies  for  damage  done  by  the  fires  which  they  occasion  in  the  due 
exercise  of  their  privileges,  is  derived  exclusively  from  their  charters ; 
but  bearing  this  fact  in  mind,  it  becomes  much  less  difficult  to  assign  the 
limit  to  such  irresponsibility.  Being  simply  clothed  with  the  legal  capad- 
ties  of  ordinary  persons,  if  by  the  use  of  an  engine  on  their  own  lands 
filled  with  combustible  matter,  they  should  fire  such  matter,  and  the 
fiames  should  be  carried  on  to  the  lands  adjacent,  there  would  be  no 
question  as  to  the  responsibility  for  such  an  act ;  and  the  question,  in  such 
cases  as  the  one  now  before  us,  therefore  is,  with  respect  to  the  extent 
of  the  immunity  which  has  been  given  to  these  artificial  persons.  The 
inquiry,  in  fact,  is  simply  as  to  the  construction,  in  this  particular,  of  the 
charter  of  the  corporation.  Did  the  legislature  mean  to  exempt  such 
corporations  from  all  that  liability  to  which,  at  the  common  law,  they 
would  have  been  subject,  for  firing  their  own  land  under  the  conditions 
already  specified  ?  I  can  see  no  reason  to  infer,  either  from  the  language 
of  the  charter  of  this  company,  nor  from  the  business  authorized,  that 
such  was  the  legislative  intention.  That  a  railroad  company  should  be 
exonerated  from  liability  for  fire  unavoidably  caused  by  sparks  from  their 
engine,  was  reasonable  enough  ;  but  that  such  exoneration  should  be 
given  for  fire  originating  from  combustible  matter  unnecessarily  being 
on  their  own  land,  would  seem  to  be  a  superfluous  concession.  It  should 
never  be  forgotten,  that  grants  of  this  kind  are  to  be  construed  strictlyi 
and,  as  was  intimated  by  Lord  Langdale  (Oalman  v.  Boatem  Cbunties  A 
CI,  10  Beav.  1),  as  it  is  the  public  interest  to  protect,  as  far  as  possible, 
the  rights  of  every  individual,  such  grants  must  always  be  carefully  looked 
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to,  and  mast  not  be  extended  further  than  the  legislataro  has  provided, 
or  than  is  properly  required  for  the  purposes  which  it  has  sauctioned. 
There  appears  to  be  no  reason  whatever,  why,  to  the  evident  detriment 
of  the  owners  of  lands  along  a  railroad  track,  a  privilege  should  be  con. 
ferred  on  such  company  to  run  their  locomotives,  surrounded  on  their  own 
premises  by  materials  so  combustible  as  to  be  in  constant  danger  of  being 
fired  by  such  engines  when  running  under  ordinary  conditions. 

This  precise  question  does  not  appear  to  have  been  very  much  con- 
sidered by  the  courts.  There  are  only  two  English  cases  which  seem 
directly  to  touch  the  subject ;  the  first  being  that  of  Vaughan  v.  Tajff^  Vale 
Railway  Company^  5  Hurl.  &  Norm.  679.  In  this  case  there  were  two 
counts  in  the  declaration ;  the  first  count  charging  that  the  fire  was  com- 
municated directly  by  sparks  from  the  engine ;  the  second  count  averred 
that  the  premises  of  the  defendant  were  out  of  order,  from  having  been 
left  in  a  state  liable  to  combustion,  and  that  thereby  the  fire  complained  of 
had  occurred.  In  the  Exchequer  Chamber,  Chief  Justice  Cockburn,  in 
the  course  of  his  remarks,  says  :  "  As  regards  the  second  count,  if  the 
facts  alleged  in  that  count  had  been  established  by  the  verdict  of  the  jury, 
the  defendants  would  have  been  liable."  But  the  exigency  did  not 
require  the  point  to  be  decided,  so  that  all  that  can  be  claimed  from  this 
case  is  that  it  contains  this  weighty  expression  of  opinion  on  the  matter  in 
question. 

The  other  case,  which  is  closely  pertinent,  is  that  of  Smith  v.  The  Lon* 
don  and  South  Western  Railway  Company,  reported  in  L.  R.,  5  Com.  Pleas, 
98.  The  circumstances  were  that  the  workmen  of  the  company  had  loft, 
for  several  weeks  during  the  dry  weather,  the  cuttings  from  the  grass  and 
hedges  along  the  line  of  the  road,  which,  taking  fire  from  an  engine 
properly  constructed  and  driven,  the  sparks  and  flames  were  carried  over 
intervening  lands  to  the  property  of  the  plaintiff.  It  thus  appears  that 
the  only  negligence  alleged  was  the  omission  to  keep  the  track  free  from 
inflammable  matter ;  and  an  examination  of  this  report  will  show  that 
neither  the  counsel  of  the  railroad  company  nor  the  court  suggested  a 
doubt  with  respect  to  the  legal  duty  of  the  company  to  see  that  its 
premises  were  in  such  a  condition.  The  judgment  in  the  case  was  in  favor 
of  the  plaintiff. 

A  similar  responsibility  on  the  part  of  railroad  companies  has  been 
enforced  by  the  courts  of  some  of  the  western  States,  as  will  appear  from 
tome  of  the  decisions  to  be  hereafter  cited  on  the  point  next  to  be  con- 
sidered. 

But  there  is  another  aspect  to  this  case. 

Besides  the  counts  already  considered  there  are  four  others,  and  these 
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latter  ones,  unlike  the  former,  contain  an  ayerment  that  the  fire  oom* 
monicated  to  the  premises  of  the  defendant,  and  thence  spreading  to  the 
land  of  the  plaintiff,  originated  from  the  carelessness  of  the  defendant  in 
the  use  of  its  locomotives.  To  these  counts  there  is  a  special  plea,  the 
object  of  which  is  to  set  up  contributory  negligence  on  the  part  of 
the  plaintiff.  The  facts  stated  with  this  view  are,  that  the  lands  of  the 
plaintiff,  adjoining  the  railroad,  '^  were  covered  with  living,  growing  trees, 
saplings,  and  bushes,  etc,  which  annually  produced  and  shed  great  quanti- 
ties of  leaves  ; "  that  the  plaintiff,  <<  during  all  that  time,  took  no  care  of 
or  in  regard  to  said  leaves,  and  did  nothing  whatever  to  prevent  them 
from  blowing  and  drifting  from  the  said  lands  of  the  said  plaintiff  to,  over 
and  upon  the  said  railroad  track  of  the  said  defendant,  but  permitted  them 
to  be  and  remain  where  they  fell,  on  his  said  tracts  of  land,  to  there  be- 
come dry  and  inflammable,  and  then  to  be  from  thence,  by  the  winds, 
from  time  to  time,  driven,  carried,  and  thrown  from  the  said  lands  of  the 
said  plaintiff  to  and  upon  the  said  lands  and  railroad  track  of  the  said 
defendant,  and  in  such  manner  that  said  leaves  formed  a  continuous  line 
of  dry,  combustible  matter,  extending  from  the  said  lands  and  railroad 
track  of  the  defendant  to  the  said  lands  of  the  said  plaintiff,  and  that  said 
leaves,  '^  while  the  said  defendant  was  using  its  said  railroad,  and  its  loco- 
motive engines  thereon,  in  a  lawful  and  careful  manner,  accidentally  and 
unavoidably  caught  fire,"  and  thence  the  injury  complained  of. 

This  plea,  it  is  manifest,  demands  for  its  support  the  concession,  that 
the  law  requires  a  man  to  alter  the  natural  conditions  of  his  property, 
and  to  control,  in  some  degree,  the  operation  of  the  laws  of  nature  with 
respect  to  such  property,  in  favor  of  the  owner  of  the  adjacent  lands. 
But  this  concession,  I  think,  cannot  be  made.  In  the  absence  of  special 
legislation,  a  man  does  not  become  a  wrong-doer  by  leaving  his  property 
in  a  state  of  nature.  If  water  falls  from  the  clouds  upon  its  surface,  the 
owner  is  not  obliged  to  counteract  the  law  of  gravity  in  order  to  prevent 
such  water  from  flowing  on  to  the  adjacent  land ;  or  if  the  soil  becomes 
disintegrated  by  the  action  of  the  heat,  he  is  under  no  duty  to  prevent 
the  dust  thence  arising  from  being  carried  through  the  air  into  the  house 
of  his  neighbor.  Such  results  are  purely  sequences  of  natural  causes^ 
and,  like  all  other  effects  of  the  vis  major,  must  be  submitted  to  ;  they 
cannot,  in  themselves,  form  any  ground  for  a  legal  complaint.  When  this 
plea,  therefore,  attempts  to  fashion  a  wrong  out  of  such  matters,  the  very 
essence  of  legal  liability,  in  this  department  of  torts,  is  overlooked. 
Legal  negligence  does  not  consist  simply  of  an  omission  to  do  that  which 
would  have  prevented  the  infliction  of  damage  on  another,  but,  In  addi- 
tion to  this,  it  involves  a  breach  of  duty.   Mr.  Wharton,  in  his  complete 
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and  carefally  considered  definition  of  negligence,  in  its  civil  relations, 
says  it  *'  is  such  an  inadvertent  imperfection,  by  a  responsible  human 
agent,  in  the  discharge  of  a  legal  duty,  as  immediately  prodnces,  in  an  or. 
dinary  and  natural  sequence,  a  damage  to  another."  Law  of  Neg.,  §  9. 
This  plea  charges  that  the  plaintiff  did  not  prevent  the  leaves  falling  from 
his  trees,  from  being  carried  by  the  wind  to  the  land  of  the  defendant, 
but  it  altogether  fails  to  show  that  he  was  under  any  legal  obligation  so 
to  do.  If  the  law  annexed  such  a  condition  as  that  to  the  ownership  of 
land,  an  action  would  lie  for  every  leaf  that  should  be  blown  by  the  wind 
from  the  trees  upon  such  land  to  the  neighboring  property.  But  there 
19  no  such  obligation  known  to  the  law.  All  land  is  subject  to  the  ser 
vitude  of  receiving  the  leaves  brought  to  it  in  the  course  of  nature,  and, 
aR  a  compensation,  can  dispose  of  its  own  leaves  in  the  same  manner. 
The  consequence  is,  there  was  no  negligence  in  the  plaintiff's  allowing 
the  leaves  in  question  to  be  carried  to  the  roadway  of  the  defendant,  and 
that  being  so,  it  follows  that,  being  on  the  land  of  the  defendant  right 
fully,  it  became  its  duty  to  remove  them  when  it  desired  to  use  fire  or 
its  land  under  dangerous  conditions. 

Under  the  force  of  the  principles  thus  adopted,  it  becomes  also  mani- 
fest that  the  plaintiff  is  not  chargeable  with  any  legal  neglect  from  leav- 
ing fallen  leaves,  the  product  of  the  trees,  on  his  own  land.  It  was  his 
right  to  leave  them  there.  A  person  is  not  called  on  to  anticipate  negli- 
gence on  the  part  of  another,  and,  by  way  of  prevention,  to  make  pro- 
vision against  its  effects.  The  fire  in  question,  upon  the  facts  stated  in 
these  pleadings,  was  caused  solely  by  the  illegal  act  of  the  defendant, 
and  there  is  no  provision  of  law  which  required  the  plaintiff  to  foresee 
the  doing  of  such  an  act,  and  to  put  his  own  land  in  a  situation  to  with- 
stand its  effect.  He  owed  no  duty  to  the  defendant  in  this  respect,  and, 
consequently,  negligence,  in  the  legal  sense,  cannot  be  imputed  to  him. 
It  never  would  be  thought  that  a  person  owning  land  in  the  vicinity  of 
a  canal  was  bound  to  raise  embankments  around  such  property,  to  guard 
against  its  overflow  from  water  escaping  by  negligence  from  such  artifi- 
cial aqueduct,  and  yet  the  contention  for  the  existence  of  such  an  obli- 
gation would  be  quite  as  tenable  as  is  the  claim  that  the  present  plaintiff 
was  bound  to  put  his  property  in  a  condition  to  withstand  a  fire  proceed- 
ing from  the  heedlessness  of  the  defendant.  I  am  aware  that  it  has  been 
ruled  in  IllinoiB,  that  the  owners  of  lands  contiguous  to  railroads  are  as 
much  bound  to  keep  their  lands  free  from  dry  grass  and  weeds  as  the 
railroad  company  is  on  its  roadway,  but  I  regard  such  cases  as  opposed 
to  we]l-«ettled  legal  principles.     Ohio  ^  Jf.  R,  R,  Co.  v.  ShanefeUy  47 

m.  497 ;  lainais  Central  R,  R.  Co,  v.  Frazier,  id.  505 ;  IlL  Central  R. 
Vol.  XX. — 46 
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M.  Go,  V.  Niinn^  51  id.  78.  If  this  is  the  doctriue  of  the  law,  it  is,  I 
think,  entirely  manifest  that  the  long  line  of  decisions  on  the  subject  of 
the  careless  use  of  fire  by  a  proprietor,  on  his  own  property,  which  we 
find  in  the  books,  have  been  rendered  in  utter  disregard  to  this  import- 
ant condition.  The  ruling  of  the  courts  has  invariably  been,  that  every 
proprietor  is  responsible  for  the  ordinary  and  natural  consequences  of 
the  careless  use  of  fire  on  his  own  premises,  and  this  without  the  least 
reference  to  the  condition  of  the  adjacent  lands,  to  which  the  oonfiagra- 
tion  has  spread.  No  support,  in  any  of  these  authorities,  can  be  found 
for  the  assumption,  that  if  a  land-owner  places  his  stacks  of  grain  or  hay 
on  the  confines  of  his  land,  that  thereby,  in  a  legal  point  of  view,  he  be- 
comes a  contributor  to  a  fire  occasioned  by  negligence  on  the  land  of  his 
neighbor.  By  such  an  act,  it  is  true,  he  takes  the  risk  of  the  conse- 
quences of  an  accidental  fire  on  the  contiguous  premises,  but  not  of  a 
neglect  which  he  can  be  called  upon  neither  to  anticipate  nor  to  guard 
against.  In  the  leading  case  in  Illinois  it  is  assumed,  that  the  same  duty 
which  will  compel  the  railway  company  to  dear  its  roadway  of  combus- 
tibles imposes  an  equal  obligation  on  the  owner  of  the  contiguous  land, 
but  the  distinction  between  the  cases  is  obvious :  the  company  uses  a 
dangerous  agent,  and  must  provide  proper  safeguards  ;  the  land-owner 
does  nothing  of  the  kind,  and  has  a  right  to  remain  quiescent 

The  plaintiff  should  have  judgment, 

KoTB.— See  JtcAiaon,  ete.,  R.R.  Co.  v.  Stanford,  15  Am.  Rep.  962  ;  Fent  v.  Toledo, 
etc,, By.  Co.,  14  id.  13  ;  Clemen*  v.  HannUbcd,  etc.,  R.  R.  Co.,  id.  400;  Oagg  v.  Vetter, 
13  id.  322  ;  Higgings  v.  Dewty,  9  id.  63;  Webb  v.  Bcyme,  etc.,  R.  R.  Co.,  10  id.  389;  Jack- 
ton  v.  Chicago,  etc.,  Ry,  Cb.,  7  id.  120  ;  Steinweg  v.  Erie  Ry.  Co.,  3  id.  673;  Kee$e  v.  C%»- 
cago,  etc.,  Ry.  Cb.,  6  id.  643;  Kellogg  v.  Chicago,  eic.,  Ry.,  7  id.  69  and  note;  Chicago,  etc., 
Ry.  Co.  V.  Simonson,  5  id.  155;  Penn.  R.  R.  Co.  v.  Kerr,  id.  431;  Toledo,  etc.,  R.  R. 
Co.  v.  Pindar,  5  id.  57;  Bedell  v.  Long  Island  R.R.  Cb'.,4  id.  688;  Flynn  v.  San  Fran" 
Cisco,  etc,  6  id.  595  and  note. 

Bee,  as  to  burden  of  proof,  Burke  v.  LouisvUle,  etc.,  R.R.  Co.,  id.  618  and  note.- 


Mebritt  v.  Dat. 

(9Yroom,  32.) 

PartMrthip ''^  effect  of  payment  hy  one  partner  after  dissolution,  on  statuts  of  limitation. 

f^yment  of  interest  on  a  note  drawn  by  a  firm,  by  one  of  the  membera,  after  the  di«M>- 
lotion  of  the  firm,  bat  within  six  years  after  the  maturity  of  each  note,  will  renew  lt| 
as  against  the  statute  of  limitations  ;  nor  will  the  fact  that  one  of  the  firm  is  a  married 
woman  alter  the  effect  of  such  renewal* 

•  See  to  same  effect  Beardsley  v.  Hall,  86  Conn.  270;  8.  a,  4  Am.  Bep.  74. 
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/\N  role  to  show  cause.    The  opinion  states  the  case. 

Winfiddj  for  defendants. 
/.  F,  McGee,  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  bj 

Beaslet,  C.  J.  The  note  in  suit  was  drawn  by  a  firm,  one  of  the 
members  of  which  was  a  married  woman.  More  than  six  years  hav- 
ing elapsed  after  the  maturity  of  the  instrument,  and  before  the  bringing 
of  the  action,  the  bar  of  the  statute  of  limitations  was  attempted  to  be 
removed,  by  the  proof  of  payment  of  interest  before  the  expiration  of 
the  six  years,  such  payment  being  made  by  a  single  member  of  the  firm, 
and  after  the  dissolution  of  the  firm.  The  first  legal  problem  presented 
by  the  case,  therefore,  is  whether,  under  the  circumstances  stated,  a  part- 
ner can,  by  his  separate  act,  keep  alive  this  obligation  of  the  copartner- 
ship after  it  has  been  dissolved. 

The  principal  case  applicable  to  this  subject  in  general  is  that  of 
Whitcamb  v.  Whiting,  decided  by  Lord  Mansfield,  and  reported  in 
Douglas,  p.  652.  The  precise  point  presented  was  this  :  the  suit  was  on 
a  joint  and  several  promissory  note,  made  by  four  persons,  against  which 
the  statutory  time  had  run  out,  but  it  appearing  that  one  of  such  makers 
had,  within  six  years,  paid  the  interest  and  part  of  the  principal,  the  ques- 
tio"  arose  whether  such  act  took  the  case  out  of  the  statute,  with  respect 
to  all  four  drawers.  It  was  held  that  the  action  was  well  brought,  Lord 
Mansfield,  in  assigning  the  ground  of  judgment,  saying :  '^  Payment  by 
one  is  payment  by  all,  the  one  acting,  virtually,  as  the  agent  for  the  rest ; 
and,  in  the  same  manner,  an  admission  by  one  is  an  admission  by  all,  and 
the  law  raises  the  promise  to  pay  when  the  debt  is  admitted  to  be  due.'' 

There  are  few  cases  recorded  in  the  books  which  have  evoked  more 
discussion,  and  produced  greater  contrariety  of  opinion,  than  this  cele- 
brated adjudication.  But  the  rule  which  it  introduced  has  retained  its 
standing  unshaken,  in  the  English  jurisprudence,  to  the  present  day,  and 
has  been  adopted  by  the  majority  of  the  judicial  tribunals  of  this  coun- 
try. It  has  always  been  regarded  as  a  part  of  the  law  of  this  State.  '^  Now 
it  is  well  settled,"  says  the  opinion  read  more  than  twenty  years  ago,  in 
the  Court  of  Errors  and  Appeals,  in  the  case  of  IHsboratigh  v.  Bidleman'i 
Heir$,  I  Zabr.  679,  ^<  under  the  statute  of  21  Jac.  1,  that  a  partial  pay* 
ment,  made  by  one  of  two  or  more  makers  of  a  joint  and  several  promise 
sory  note,  will  take  the  case  out  of  the  statute,  as  regards  the  other 
makers,  in  a  separate  action  against  any  of  the  others  —  WMtcomb  7.  WhiU 
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in^,  etc. ;  a  doctrine  which  has  been  frequently  recognized  as  settled  lawr 
in  this  State.  Payment  by  one  is  payment  for  all,  the  one  acting,  vir- 
toally,  as  the  agent  for  the  rest''  I  think  it  nnqaestionable,  diat  the 
doctrine  thus  stated  has  been  received  and  acted  upon  for  the  last  thirty 
or  forty  years  in  our  legal  practice.  To  this  extent^  therefore,  I  must 
regard  the  subject  under  consideration  as  closed  to  all  discussion. 

And  this  premise  thus  established  seems,  inevitably,  to  rule  the  point 
now  considered  in  this  case  against  the  contention  of  the  defendants. 
Granting  that  a  payment  made  by  one  of  the  makers  of  a  joint  note, 
given  by  several,  is,  on  the  ground  of  an  implied  agency,  the  act  of  all,  it 
seems  a  necessary  consequence,  that  the  fact  that  such  makers  were  part- 
ners when  they  issued  the  paper  can  have  no  modifying  effect.  The 
obvious  reason  is,  that  the  agency  in  question  arises,  not  out  of  the  inci- 
dents of  the  copartnership,  but  from  the  relations  created  by  the  joint 
indebtedness.  If  partners  have  ceased  to  be  such  by  the  act  of  dissolu- 
tion, and  can  no  longer  bind  each  other  in  that  capacity,  they  are  still 
joint  debtors,  and,  from  that  connection,  they  are  the  agents  of  each  other 
in  making  payments,  and  renewing  the  promise  to  pay,  so  as  to  avoid 
the  effect  of  the  statute  of  limitations.  This  is  the  logical  result  of  the 
adoption  of  the  principle  upon  which  the  decision  in  Whitcomh  v.  Whiting 
is  founded ;  and,  accordingly,  it  will  be  found  that  such  principle  is  re- 
pudiated in  all  those  decisions  which  hold  that  one  partner,  after  the 
dissolution  of  the  copartnership,  cannot,  in  any  respect,  affect  his  copart- 
ners by  a  part  payment  of  a  joint  obligation.  To  consistently  vindicate 
the  theorem  that  a  partner  cannot  thus  extend,  with  respect  to  time,  the 
contracts  of  the  expired  firm,  the  establishment  of  two  propositions  is 
absolutely  essential :  first,  that  such  act  does  not  appertain  to  the  power 
incident  to  the  settlement  of  the  business  of  the  partnership ;  and,  second, 
that  from  the  existence  of  the  joint  indebtedness,  a  right  does  not  arise, 
in  either  of  the  joint  debtors,  to  arrest,  by  his  sole  act,  the  running  of 
the  statute  of  limitations.  In  this  State,  as  has  been  already  shown,  the 
reverse  of  this  latter  proposition  is  settled,  and  the  consequence  is,  that 
the  doctrine  of  the  defense,  on  the  point  now  considered,  has  no  foun- 
dation in  law  upon  which  it  can  be  placed.  The  defendant,  who  made  the 
payment  in  the  present  instance,  was  not,  on  account  of  his  former  con- 
nection with  the  other  defendants  in  the  firm  which  had  been  dissolved, 
empowered  as  their  agent  to  stop,  as  against  his  associates,  the  running 
of  the  statute ;  but  such  payment  being  made  by  one  of  several  joint 
debtors,  had  such  effect  by  force  of  the  rule  of  law  proceeding  from  tho 
case  of  Whitcomh  v.  Whiting.  Applying  the  language  of  that  authority, 
^  payment  by  him  was  payment  for  all,'*  he  "  acting  virtually  as  agent 
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for  the  rest.'*  And  it  is  in  this  way  that,  between  copartners,  .this  prin- 
ciple has  been  applied  by  the  English  courts.  In  that  oountry,  it  has 
been  several  times  decided,  and  is  now  the  unquestioned  rule,  that  this 
implied  agency  arises  with  respect  to  payments  or  acknowledgments  made 
by  a  partner,  after  the  cessation  of  the  partnership,  touching  antecedent 
transactions,  so  as  to  take  them  out  of  the  operation  of  the  statute. 

Wood  T.  Brcddicky  1  Taunton,  104,  was  similar,  in  the  feature  now 
under  consideration,  to  the  present  case.  It  was  an  action  against  part- 
ners, who  pleaded  the  statute  of  limitations,  and  the  bar  was  adjudged  to 
be  removed  by  an  admission  contained  in  a  letter  written  by  one  mem- 
ber of  the  firm  after  its  dissolution.  This  case  has  been  often  cited,  and 
seems  never  to  have  been  questioned  by  the  English  courts,  and  is  re- 
lied upon  as  authority  by  the  Chancellor  in  the  case  of  Pritchard  v.  Dra- 
per ^  1  Hussel  &  Mylne,  191.  This  case  has,  likewise,  been  expressly 
adopted,  and  its  doctrine  enforced,  in  Massachusetts.  Cody  v.  Shepherd^ 
11  Pick.  400 ;  VinaL  v.  BurriUy  16  id.  401  ;  Sigoumey  v.  Drury^  14 
id.  387.  The  same  rule  has  been  recognized  in  several  of  the  other 
States;  in  Connecticut  {Bound  v.  Lathrop,  4  Conn.  336)  ;  in  Maftie 
{Shepley  v.  WicUerhouse,  22  Me.  497)  ;  in  Vermont  (  Wheelock  v.  Doolittk, 
18  Vt.  440).  And  in  North  Carolina  and  Georgia  it  was  explicitly  held 
that  the  acknowledgment  of  the  debt  by  one  partner,  though  after  the 
dissolution  of  the  association,  will  prevent  the  operation  of  the  statute. 
Mclniire  v.  Oliver^  2  Hawks,  209  ;  Brewster  v.  Hardman^  Dudley,  138* 

Until  quite  recently,  this  was  also  the  settled  law  of  New  York.  Smiih 
V.  Ludlow^  6  Johns.  267 ;  Johnson  v.  Beardsleey  15  id.  3 ;  Patterson  v. 
Choaie^  7  Wend.  441.  But  the  case  of  Van  Keuren  v.  ParmeUe,  2 
Comst.  523 ;  and  Shoemaker  v.  Benedict,  1  Eern.  176,  have  taken  the 
opposite  view,  reversing  these  earlier  decisions. 

It  seems  to  me  that  this  reversal  of  a  long  series  of  cases,  extending 
over  an  extended  course  of  years,  cainnot  but  be  regarded  as  anomalous. 
Originally  it  may  not  have  been  of  much  consequence  whether  the^rule 
in  question  was  established  the  one  way  or  the  other ;  and  probably  not 
much  inconvenience  would  have  resulted  if  it  had  then  been  declared 
that  joint  debtors  were  not  so  far  agents  with  respect  to  each  other  as  to 
be  competent  to  ranew  the  debt  to  the  extent  that  it  was  affected  by  the 
operation  of  the  statute.  But,  granting  this,  it  certainly  is  important 
that  the  rule,  when  once  established,  should  be  steadfast.  The  business 
of  life  rapidly  aooommodates  itself  to  any  rule  that  is  judicially  pro* 
molgatad,  the  reason  being  that  it  is  confidently  believed  that  such  rule 
will  not  be  arbitrarily  changed,  and  the  highly  practical  maxim,  stare  ds* 
k  a  recognition  of  the  palpable  injustice  of  disappointing  sucL  legit- 
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imate  expectations.  The  crisis,  therefore,  does  not  often  occur  which 
justifies  the  overthrow,  by  judicial  action,  of  an  inveterate  rule  of  law. 
After  a  careful  examination  of  these  reversing  decisions,  I  can  perceive 
no  reason  assigned  for  the  judicial  course  thus  taken,  which,  in  mj 
opinion,  places  it  in  harmony  with  scientific  principles  as  generally 
understood.  Substantially  there  is,  as  it  seems  to  me,  but  a  single  ground 
of  decision  upon  which  these  cases  rest ;  and  that  is,  that  it  is  inconsist- 
ent with  correct  theory  to  infer  from  the  fact  of  the  joint  obligation  and 
the  unity  of  interest,  the  agency  to  renew  the  contract  as  against  the 
force  of  the  statute.  Such  a  proposition  is  incapable  of  demonstration. 
A.  and  B.  draw  a  note  ;  A.  pays  the  interest  upon  it  for  six  years ;  each 
act  of  payment  is  such  an  admission  of  the  existing  legal  obligation  as  to 
justify  clearly  the  inference  that  a  renewed  promise  is  made  by  A.  to 
pay  the  debt,  so  as  to  postpone  the  period  when  an  action  upon  it  will 
be  barred  by  the  statute.  Thus  far  the  law  is  not,  and  never  has  been 
disputed.  But,  in  Whitcomh  v.  Whiting^  it  was  held  that,  in  m^Jdng 
these  payments  of  the  joint  debt,  it  must  be  esteemed  an  inference  of  the 
law  that  A.  acted  for  B.,  as  well  as  for  himself.  Now  here  the  whole 
question  is,  whether  it  is  to  be  presumed  that  the  payments  were  made 
at  the  request  or  by  the  authority  of  B. ;  because,  if  this  was  so,  then, 
most  certainly,  the  existence  of  the  debt  was  so  recognized  by  B.,  that 
the  new  promise,  by  implication,  to  pay  it,  follows  as  a  matter  of  course. 
Now,  why  not  infer  under  these  circumstances  the  authority  to  pay  ?  B. 
is  liable  for  the  money ;  it  is  his  duty  to  pay  it ;  the  payment  is  for  his 
benefit ;  and  when  A.  has  paid  it,  the  law  holds  B.  to  a  contribution,  so 
that  A.  can  sue  him  for  so  much  money  paid  and  laid  out  for  him  at  his 
request.  There  can  be  no  doubt  that  this  inference  is  eminently  con- 
sistent with  the  ordinary  course  of  afEairs,  for  it  is  certain  that,  in  the 
vast  majority  of  instances,  these  payments  made  by  one  of  the  joint 
debtors  is  so  made  with  the  knowledge  and  at  the  instance  of  the  other. 
It  is  not  necessary  to  assert*  that  this  is  the  better  of  the  two  adverse 
theories  on  this  subject,  it  being  quite  sufficient  to  show  that  the  rule 
originally  established  had  some  basis  in  principle  to  rest  upon.  In  the 
cases  in  New  York  it  is  argued,  with  force,  that  the  juncture  in  question 
affords  no  ground  for  this  inference  of  an  agency.  The  case  there  was 
this :  that,  for  near  half  a  century,  the  rule  of  the  English  law  was 
settled  upon  this  subject ;  that,  for  nearly  the  same  period  of  time,  it 
was  equally  settled  in  the  State  of  New  York  ;  that  the  rule  was  sano* 
tioned  by  a  long  line  of  both  English  and  American  jurists,  of  the  very 
highest  eminence ;  that  there  was  nothing  to  show  that  this  rule  had  re« 
suited  in  evil,  or  had  been  productive  even  of  inconvenience,     irnder 
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BQch  circumstances,  notwithstanding  the  great  respect  which  I  entertain 
for  the  eminent  tribunal  whose  two  decisions  haye  reyolutionized,  in  the 
State  of  New  York,  this  branch  of  the  law,  I  cannot  yield  my  assent  to 
the  propriety  of  such  course.  In  my  opinion,  the  introduction  of  ^he 
principle  of  judicial  action  exemplified  in  these  cases  would  do  much  to 
shake  the  confidence  now  felt  in  the  stability  of  legal  rules.  It  is  enough 
for  me  to  know  that  the  rule  in  question  has,  for  many  years,  been  re- 
garded by  my  predecessors  as  the  settled  law  of  this  State ;  that  it  rests 
upon  respectable  grounds,  to  say  the  least  of  it,  and  that,  in  its  operation 
upon  the  affairs  of  business,  it  has  not  been  attended  with  any  serious 
inconyeniences.  Under  such  conditions,  I  think  the  rule  cannot  be 
abolished,  eyen  though  it  should  seem  that  it  is  not  entirely  reconcilable 
with  the  highest  ideal  of  a  perfect  theory  of  the  legal  subject  to  which 
it  appertains. 

In  the  second  branch  of  the  argument,  urged  in  behalf  of  the  defense, 
I  can  perceiye  nothing  that  requires  elucidation.  The  fact  that  one  of 
the  defendants  is  a  married  woman  cannot  affect  the  result.  She  was 
competent  to  make  the  original  contract,  and  was  equally  competent  to 
renew  it.  The  law,  under  proper  circumstances,  will  as  readily  raise  a 
promise  against  her  as  it  would  if  she  were  discoyert.  So  she  can  act 
through  the  medium  of  an  agency.  If  the  preyious  reasoning  is  correct, 
and  a  renewal  of  the  original  assumption  was  properly  implied  from  the 
facta  in  proof  against  the  rest  of  the  defendants,  it  must,  on  the  same 
grounds,  be  implied  against  this  married  defendant. 

Let  the  rule  be  dUeharged* 


Statb  y.  Datis. 

(OYzoom,  176.) 

Loremy-^froxtdulerU  taJdng, 

The  prisoner  xan  away  with  a  hone  and  carriage,  withoat  the  owner's  knowledge  oi 
ooDflent,  and  with  no  intention  of  returning  them,  and  afterward  abandoned  them  is 
Uie  street.    Held,  larceny. 

THE  Court  of  General  Sessions  of  the  Peace  of  the  county  of  Mer« 
oer,  request  the  adyisory  opinion  of  the  Supreme  Court  in  the  aboye 
cause.  They  find  certain  facts  upon  an  allegation  of  crime  tried  befortt 
them,  by  the  prisoner's  consent,  under  the  statute,  without  a  jury,  and 
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adjadgc  the  defeiidAnt  guilty.  Upon  motion  for  a  new  trial,  a  role  to 
show  cause  was  granted  and  the  finding  aent  to  this  court.  The  material 
facts  appear  in  the  opinion. 

Af.  Beailey^  Jr.^  for  State. 

YFl  Y,  Johnson^  for  defendant. 

ScuDDER,  J.  The  defendant,  who  is  quite  young,  in  passing  along  tho 
street  near  midnight,  February  22d,  1875,  saw  the  carriage  of  Dr. 
Charles  Hodge,  junior,  standing  in  front  of  his  reddenoe.  He  and  a 
companion  took  the  horse  and  carriage,  drove  rapidly  away  in  a  reckless 
manner,  and  about  10  o'clock  the  next  day  the  horse  and  carriage  were 
found  abandoned  several  miles  away  from  where  they  were  taken.  They, 
were  found  in  the  road,  the  horse  much  exhausted  from  driving*  and 
want  of  food.  The  prisoner  did  not  return  the  horse  and  wagon  to  the 
owner,  or  make  any  effort  to  do  so,  or  apprise  any  one  where  they  could 
be  found,  or  to  whom  or  where  they  bel<mged.  He  did  not  even  put 
them  in  some  secure  place,  where  the  owner  might  find  them.  These 
acts  were  perfectly  consistent  with  an  intent  originally  to  deprive  the 
owner  of  his  property ;  but  finding  them  a  dangerous  possession,  and 
becoming  frightened,  they  were  abandoned  when  detection  became  im- 
minent His  conduct  was  utterly  reckless  of  the  rights  of  the  owner ; 
bat  was  it  criminal,  and  does  it  svstain  the  finding  that  he  was  guilty  of 
larceny  ? 

Hie  principles  which  must  determine  this  case  are  fully  discussed  by 
Chief  Justice  Green  in  State  v.  Souths  4  Dutch.  28,  and,  as  is  his  wont, 
he  leaves  but  little  to  find  on  the  subject  for  those  who  come  after  him 
as  gleaners. 

The  question  in  that  case  was,  whether  the  fraudulently  depriving  the 
owner  of  the  temporary  use  of  a  chattel  can  constitute  larceny  at  the 
common  law  ;  whether  the  felonious  intent,  or  animw  furtmdij  may  con- 
sist with  an  intention  to  return  the  chattel  to  the  owner.  It  was  there 
held,  that  if  the  property  were  taken  with  the  intention  of  only  using  it 
temporarily  and  then  returning  it  to  the  owner,  it  is  not  larceny  ;  but  if 
it  appeared  that  the  goods  were  taken  with  the  intention  of  permanently 
depriving  the  owner  of  his  property,  then  it  is  larceny ;  and  that  this  in- 
tent is  a  fact  to  be  decided  by  the  jury  from  the  evidence. 

The  question,  therefore,  in  this  case  is,  whether  there  are  ftusts  shown 
from  which  a  jury  shoold  infer  that  it  was  the  intention  of  the  defendant 
to  permanently  deprive  the  owner  of  his  property. 

A  man's  intention  must  be  judged  by  his  acts  and  expressiiMis ;  and  it 
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if  jMuiifestML  by  oiiciUBStanoes  that  vmry  with  almoet  evtitj  case  diat  ii 
ppeMftted  for  oooMdeiation.  The  general  role  to  defeermme  what  he  in- 
tend!  bj  his  acts  is,  that  a  man  intends  that  conaequenoe  which  he  oon- 
templates,  and  which  he  expects  to  result  from  his  act,  asd  he  therefore 
most  be  taken  to  intend  every  consequence  whidi  is  the  natural  and  im- 
mediate result  id  any  act  which  he  Yoluntarily  does.     2  Stark.  Ev.  57l\. 

Wh^^  by  the  voluntary  act  of  this  defendant,  the  horse  and  carriage 
were  loosed  from  their  hitching  place  in  front  of  their  owner^s  door,  and 
driven  away  in  the  night,  and  after  many  mUes  and  hours  of  reckless 
dnving  were  left  in  the  public  road,  did  the  taker  contemplate,  and  was 
the  natural  and  inmiediate  consequence  which  he  should  be  presumed  to 
oontemplate  at  the  time  of  takiag,  that  the  owner  would  be  permanently 
deprived  of  his  property  ?  It  is  not  his  intention  at  the  time  of  the 
abandonment,  but  the  pui^pose  at  the  time  of  taking,  that  we  must  seek  ; 
for  an  article  may  be  taken  with  intent  to  steal  and  afterward  aban* 
doned  on  pursuit,  or  6t>m  a  mere  change  of  purpose,  yet  the  taking  wiU 
be  larceny. 

I  think  that  fraudulently  taking  the  personal  property  of  another  with 
oat  iiis  cowieBt,  and  with  no  intent,  at  the  time  of  taking,  to  return  the 
same,  is  erMence  of  sQch  intent  to  deprive  the  owner  of  his  property  ; 
that  a  jury  not  only  could,  but  should  find  the  taker  guilty  of  larceny. 

It  is  not  a  mere  temporary  taking  which  may  consist  with  an  intent  to 
return,  but  a  taking  what  may  result  by  a  natural  and  immediate  conso^ 
qnence  in  the  entire  loss  and  deprivation  of  the  property  to  the  owner 
An  abandonment  to  mere  chance  is  such  reckless  exposure  to  loss  that 
the  guilty  party  should  be  held  criminally  responsible  for  an  intent  to 
kse. 

If  a  person  take  another's  watch  from  his  table,  with  no  intent  to 
return  it,  but  for  the  purpose  of  timing  his  walk  to  the  station  to  catch  a 
train,  and  wh^i  he  reaches  there  leaves  it  on  the  seat,  for  the  owner  to 
get  it  back  or  lose  it,  as  may  happen.  If  a  man  take  another's  axe  with 
no  intent  to  return  it,  but  to  take  it  to  the  woods  to  cut  trees,  and  after 
'  he  has  finished  his  work  cast  it  in  the  bushes,  at  the  owuer's  risk  ^f 
losing  it,  such  reckiess  conduct  would  be  accounted  criminal.  It  is  true 
that  the  probability  of  finding  the  horse  and  wagon  may  be  greater  than 
that  of  recovering  the  watch  or  axe,  because  they  are  larger  and  more 
difficult  to  conceal,  but  the  intent  is  not  to  be  measured  by  such  nice  prob- 
abilities ;  rather  by  the  broader  probability  that  the  owner  may  lose  his 
prc^erty,  because  the  taker  has  no  purpose  of  ever  returning  it  to  him. 

The  cases  ^at  are  most  frequently  cited  in  opposition  to  this  view  are 
P%iUip$  ^  Strang* i  eeae,  2  East's  P.  C,  ch.  16, 98.     Here  the  horses  were 
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taken  to  and  in  a  journey  and  left  at  an  inn.  The  jury  found  the  pmon- 
en  guilty,  but  added  they  were  of  opinion  that  the  perBons  meant  merely 
to  ride  them  to  Leedsdale  and  leave  them  there,  and  that  they  had  no 
intention  to  return  them,  or  to  make  any  further  use  of  them.  Tb^ 
court  said  that  if  the  jury  had  found  the  prisoners  guilty  generally  upon 
the  evidence,  the  verdict  could  not  have  been  questioned,  but  as  they 
found  especially  from  the  facts  that  there  was  no  intention  in  the  prison- 
ers to  change  the  property,  or  make  it  their  own,  but  only  to  use  it  for  a 
special  purpose  to  save  their  labor  in  traveling,  it  was  only  a  trespass 
and  not  felony.  The  express  intention  found  was  inconsistent  with  the 
general  finding.  Yet  the  facts  were  sufficient  to  sustain  a  general  ver- 
dict of  guilty  of  larceny.  The  court  were  divided  on  the  effect  of  this 
special  finding. 

In  Mex  V.  Orump^  1  Carr.  Sc  P.  658  (11  E.  C.  L.),  the  prisoner  took 
a  horse  with  other  property,  and  after  going  some  distance  turned  the 
horse  loose,  proceeded  on  foot  and  attempted  to  dispose  of  the  other  prop- 
erty. It  was  left  to  the  jury  to  say  whether  he  intended  to  steal 
the  horse  or  to  use  him  to  carry  off  the  plunder.  He  was  found 
not  guilty  of  stealing  the  horse  and  guilty  of  stealing  the  other  property. 
It  was  said  that  he  distinctly  manifested  his  purpose  of  converting  the 
other  articles  to  his  own  use  by  offering  them  for  sale.  It  is  odd  that 
such  a  nice  distinction  and  division  of  intention  should  be  made  depend- 
ent on  the  kind  of  property  taken  at  the  same  time.  Lord  Denman  said, 
in  Regina  v.  Hollowayy  that  if  a  man  took  another's  horse  without  leave, 
intending  to  ride  it  at  every  fair  in  England  (which  would  take  him  a 
7ear),  and  then  return  the  horse  at  the  end  of  that  time,  it  would  not  be 
larceny.  This  was  the  statement  of  an  extreme  case  by  way  of  illustrat- 
ing a  principle,  and  there  was  here  a  purpose  to  return  to  the  owner. 

In  Rex  V.  Cahbage^  R.  &  R.  Ci  C.  292,  the  pnsoner  went  to  a  stable  door, 
forced  it  open,  took  the  horse  out,  went  some  distance  along  the  road 
until  he  came  to  a  coal  pit,  and  there  backed  the  horse  in  the  pit,  where 
he  was  found  dead.  It  was  held  that  it  was  not  essential  to  constitute 
the  offense  of  larceny  that  the  taking  should  be  lucri  eausa,  that  taking  * 
fraudulently,  with  an  intent  wholly  to  deprive  the  ovvner  of  the  property 
was  sufficient,  and  the  prisoner  was  convicted. 

These  cases  will  be  sufficient  to  illustrate  the  principles  and  the  distino* 
tions  upon  which  this  case  will  be  decided. 

It  is  conceded  that  the  law  is  settled  with  us  according  to  the  rule  ol 
the  common  law,  and  the  approved  definition  of  larceny,  given  by  Mr. 
East  in  East's  P.  C,  ch.  16,  §  1,  where  it  is  said  to  be  '<  the  wrongful  ot 
t^udulent  taking  and  carrying  away,  by  any  person,  of  the  mere  per- 
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■onal  goods  of  another  from  any  place,  with  a  felon^oos  intent  to  convert 
them  to  his  (the  taker's)  own  use»  and  make  them  his  own  property,  with- 
out the  consent  of  the  owner."  And  it  has  been  uniformly  held  that  the 
felonious  intent  most  manifest  a  purpose  to  deprive  the  owner  wholly  of 
his  property. 

The  definition  given  by  Etre,  B.,  Peiar*  tease,  East's  P.  C,  ch.  16,  §  12, 
that  larceny  is  the  wrongful  taking  of  goods  with  intent  to  spoil  the 
owner  of  them  causa  lucti,  would  seem  to  be  too  narrow,  because  the 
law  considers  not  only  and  always  the  effect  of  gain  to  the  taker  as  an 
essential  to  the  crime,  but  also  the  deprivation  to  the  owner  of  his  prop- 
erty. Either  will  be  sufficient  in  the  evidence  of  larceny.  2  Arch.  Cr. 
Pr.  &i  PI.  389-392. 

It  is  interesting,  however,  to  notice  the  broader  definition  of  theft  or 
larceny  in  the  civil  law,  and  how  nearly  it  accords  with  the  efforts 
to  reach,  by  criminal  punishment,  the  reckless  temporary  use  and  abuse 
of  the  property  of  others  by  taking  from  an  owner  who  does  not  consent 
Just.  Ins.  Lib.  4,  tit.  I,  thus  defines  it :  "'  Furtum  est  c<nUrectaHo  fraudvlos<h 
lucri  faciendi  gratia,  vel  ipsius  ret,  vel  etiam  usus  ejus,  passessionisve  ; 
guodhge  naturaH prohibitum  est  cuimittere,**  Thus  not  only  the  fraudu- 
lent taking  of  the  thing  itself,  but  the  using  and  possessing  any  thing 
by  fraud  for  the  sake  of  gain,  was  theft  by  the  civil  law.  But  this  does 
not  agree  with  the  law  as  settled  in  our  common-law  courts,  and  the  taker 
must  intend  to  deprive  the  owner  wholly  of  his  property. 

This  is  the  conclusion  to  which  Chief  Justice  Green  came,  as  it 
appears  reluctantly,  in  the  case  of  The  State  v.  South,  and  against  which 
Judge  Sharswood  protests  in  the  note  to  Queen  v.  HaUoway^  1  Den.  C.  C. 
d76>  reasoning  strongly  for  an  extension  of  the  definition  of  larceny. 

Doubtless  the  severe  punishment  of  felony  under  the  old  English  law 
has  led  to  this  more  restricted  construction,  but  the  lighter  penalties 
which  now  are  infiicted  would  seem  to  make  an  extension  of  the  crime  of 
theft  or  larceny  desirable,  even  to  the  limits  of  the  civil  law  definition. 

There  has  been  no  case  decided  in  this  State,  that  has  held  that,  where 
the  taker  had  no  intention  to  return  the  goods,  the  taking  was  merely 
temporary.  Nor  is  there  any  thing  that  should  control  the  action  of  a 
jury,  or  the  court  acting  as  such  under  the  statute,  when  they  find  that  the 
party  having  no  such  intent  is  guilty  of  larceny.  It  would  be  a  most 
dangerous  doctrine  to  hold  that  a  mere  stranger  may  thus  use  and  abuse 
the  property  of  another,  and  leave  him  the  bare  chance  of  recovering  it  by 
careful  pursuit  and  search,  without  any  criminal  responsibility  in  the  taker. 

The  Court  of  Quarter  Sessions  are  advised  that  the  verdict  is  right, 
■nd  should  not  be  disturbed. 


172  XEW  JEKgST^ 


Maitin  y.  The  FrankUn  Ei»  Inarance  Company. 


(9  Yroom,  14a) 
Insurance  —  action  on  policy  —  wha  may  bring  —  appointment  of  papmia. 

On  a  policy  of  inBuiance  against  loss  by  fire,  under  seal,  issued  lo  tbe  owner  of  the 
'ptoperty,  inirfaicb  tiie  insnrer  royenantB  tD  make  good  ontofhe  insored,  iiis  executorsi 
afl  1 1  ihiiaiiiMttirH,  *ut  asrigns,  all  widi  tenage'orltaM  as  id|e^  liappen,  ftc^lbe  owner 
mas  4nie  in  Jiis  i>wn  name,  altboi^h  it  may  ke  wiifclen  •mi  tbe  laoe  of  the  policy, 
"  Loss,  if  Any,  ju^able  to  A.  B.,  as  mort^fagee." 

The  direction  ontiie  policy  to  pay  to  the  mortgagee  is  not  an  assignment  of  the  policy, 
its  ligd«ffect  isthsEt  of  a  dix^ctien,  in  ndvance,  -ea  to  tiie  mode  of  payment,  which, 
when  made,  is  performance  in  the  manner  agreed  to  by  the  insozed. 

Under  suchA  direction,  if  assented  to  by  the  insorei,  the  i)eBQn  in  whose  favor  the 
appointment  is  made  acquires  equitable  rights,  which  the  insurer  is  bound  to  regard, 
bat  tSieeontmrt  with  tiie insured  is  not  thereby  merged  or  extinguished. 

la <an  acttoa  on  «neh  a  policy,  in  the-name^  tiie  insnxBd,  if  Usat  immrer  has  paid  the 
insurance  money  to  tbe  mortfi^agee,  he  may  plead  such  payment  «a  peEfionnauoe,  and 
the  rights  of  the  mortgagee  can  be  protected,  and  the  insurer  obtain  indemnity  against 
"S  BiAiseqnentTnitlby  the  mortgagee  tjy  the  payment  ofiiie  money  into  court. 

4  CTIQN  #D  a  policy  dt  fire  iwrgnoei.     Tie  opmon  rtates  the  oasa. 

J.  B»  Vredenburgk,  for  plaiiitifiE. 

IRngmtm,  for  defendants. 

Dbfvc,  J.  Tfak  action  was  broraglit  -on  a  poilicy  of  insunmoe  against 
liMS  Ivy  £pe,  miied  by  the  defendants  to  the  plaintaff  on  pi^ermises  in 
Jersey  City.  Tbe  policy  tb  vnder  eeal,  and  is  flatted  on  the  27th  of 
April,  i^'O.     Tbe  loss  occarred  in  Seprtember  of  the  «afme  year. 

The  gFoimd  isif  demnnTer  is,  that  the  «cti9n  was  hnproperly  brought  in 
the  plaxntiff's  oxaine.  To  sustain  the  demrnrer,  l^e  defendants  rely  on 
an  avemneiit  in  Uhe  dedaraition,  that  ^  on  the  SOth  day  of  May,  1870,  by 
a  oeitain  raeraorandnm  written  on  the  f  aoe  of  said  poBcy  of  insiirance, 
and  cmbscribed  by  the  sud  defendants,  it  was  agreed  as  follows,  to  wit : 
Loss,  if  sny,  ^yable  to  Garret  -G.  Yreelazid,  bb  mortgagee."  On  this 
tfiremieiit,  the  contention  is  that  the  aotion  is  mamtadnable  only  in  the 
Bflme  'Of  Vreeiand. 

Im  iRMard  t.  77ie  Mutnal  Benefit  Ins,  Ob.,  ^  Vroom.  415,  this  court 
held,  tkaA  ^vtere  a  person  t»kes  a  policy  on  his  life,  payable  at  his  death 
to  a  tfazrd  peraon,  if  it  be  in  the  f  oim  of  a  simple  eontract,  acdon  may  1m 
bnmg^  on  it  by  the  party  krmng  tbe  beneficial  interest.  T^boa  case  w«s 
affisned  on  error,  8  Vroom,  444;  S.  C,  18  Am.  Rep.  741.  Indeed,  it 
may  be  stated,  as  a  general  rule,  that  on  a  life  poKcy  where  the  ^noney 
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tobeeomer  diia  imd&r  it  is  pajcabla  to  cartain  peoraana  niunsd  a&  henoAsia- 
neSf  tha  policy  and  money  payahla  thereundsr  belongs  tha  moTnent  it  is 
iflsofidv.  to'  the-  penaonfr  desigfiaiad,  and  they  ara  the  proper  parties,  to 
reoeipt  for  tha  mona^  and  sua  out  the  policy..  The  lag^  rapreaentati^vces 
of  the  insured  hara.  na.  elaim  upon  t^  money,,  and  cannot  maintain,  an 
action  theseafor  if  it  be  o^presBad  to  be  for  tha  benefit  ol  some  one  elsa. 
Bliss  on.  Lifa  Ins^  I  317. 

This  rule,  is*  ^imdad  on.  tUse  faot  that  a.  life  policy  is  a  wag^  policy. 
It  is  a.  mera  eontract  to  pay  the  stipulated  sum  upon  the.  deatii  oi  a 
named  indiyidual,  in  Gomsidaiadan  o£  tha  payment  of  the.  premiums 
reserved  during  his.  life..  An  interest  in  tha  life  insured  ift  not  necessary 
to  gi^e  validity  to  tha  contract  I^enUm  Mutual  Life  ba.  Go.  v.  JoJtn- 
tan,  4  Zabr.  576 ;  Dalbf^  v.  I%e.  India,  etc.r  Go^  15  d  B.  365.  Tha 
rights  and  obligations  of  tha  parties,  therefore,  are  determined  by  tha 
form  of  tha  contract*  If,  by  tha  terms  ol  the  policy,  tka  money  is  pay- 
able to  a  third  person,,  such,  person  has  tha  sola  and  exclusive,  interest  in 
the  insurance. 

A  Gontraot:  oi  insocance  against  loss,  by  fira  is  a.  different,  thing..  It  is 
a  contract  of  indemnity,,  whichi  ceqfiires  an  insurable  interest. in  the  prop- 
erty to  give  it  validity.  The  owner  who  obtains  tha  insurance,  pays  the 
pr^nimn,  and  takes  a.  policy  iu  his  own  name,  is  tha  party  insured, 
although,  in  ease  o£  a  lossy  paymant  is  to  be  mada  to  a  third  person. 
Stmjbrd  v.  Ths^  MsckoBeM  Lu^.  Ca^  1%  Cu3h4.54L.  I£  tha  parson  to 
whom  the  loss^  is  made  payable  be  ai  mantgagee,.  tha  coatmct,,  neya^the- 
less,  is  with  dia  owner;,  for  tha  insurance  of  his  property.,,  and  not.  with 
the  mortgagee,,  for  the  insucanca-  of.  hia  intam^wt.  Gr,os»0nor  w.  2%a  Al- 
lantto  Ins..  Go.,  17  :&iv  Y.  391 ;  Mdwea  v.  The  K  W.  Im^  Ga^.VB  \d. 
179.  To  tiaat  tha  policy  of  insurance,  undac  sudu  circumstances,,  as.  a 
contract  exclusively  with  the  mortgagee,  would  lead  to  results  in  plain 
violation  oi  tha  intention  of  the  pactias..  On  such  a.a>ntract,  tha  meas- 
ure of  liability  iatha  payment  qL  tha.  martgoge.  money,,  and  on- payment 
thereof  tha  insurer  will,  ba  remitted  to  tha  mortgagee's,  lien:  on  the  mort- 
gaged premises  for  indamnity.     huurcmce  Go,  v.  Woodruff,. 2.  Dutch.  541. 

In  the  present  oaBe,.ih  the  body  of  the  policy,. the  defendants,  expressly 
covenant,  in  considari^ioa  of  tha  premium  paid,  to  make,  good  and  sat- 
isfy unto  the.  insured,  his  axacuteJ^  administxators.  or  assigns,  all  such 
damage  or  loss  as  might  happen  to  the  property  insured,,  within  the 
period  for  which  the  policy  waa  issued.  This  Is  tha  contract  between 
the  parties.  The  direction  to  p^  tha  sum  in  which  the  insurance  was 
afEected  to  tha  mortgagee,  in  case  of  a  loss^  is  collateral  to  the  prmcipal 
contract,  and  ia  not  an  assignment  of  the  policy. 
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The  legal  effect  of  such  a  clause  in  favor  of  a  third  person  in  a  policy, 
in  terms  between  the  insurer  and  the  owner,  is  that  of  a  direction  in 
advance  as  to  the  mode  of  payment,  which,  when  made,  is  performance 
of  the  contract  in  the  manner  assented  to  by  the  insured,  and  discharges 
the  obligation  pro  'tarUo,  This  view  of  the  nature  of  a  clause  of  this 
kind  in  a  policy,  is  expressed  by  Shaw,  C.  J.,  in  Fogg  v.  AUddlesex  Lm, 
Co.^  ]  0  Gush.  346 ;  by  Biqelow,  J.,  in  Hale  v.  Mechanics^  Ins.  Co.^  6 
Gray,  172  ;  by  Dbwbt,  J.,  in  Loring  v.  The  Manufactwrert*  Lis  Co.,  8 
id.  29  by  Ames,  J.,  in  Ihimer  v.  Quxncy  Ins,  Co.,  109  Mass.  573 ; 
and  by  Harris,  J.,  in  Grosvenor  v.  Atlantic  Mutual,  17  N.  Y.  394. 

Under  such  a  direction,  if  assented  to  by  the  insurer,  the  person  in 
whose  favor  the  appointment  is  made  acquires  equitable  rights,  which 
the  insurer  is  bound  to  regard,  but  the  contract  with  the  insured  is  not 
thereby  merged  or  extinguished.  If  the  appointment  be  in  favor  of  a 
mortgagee,  it  will  not  operate  pro  tanto  as  an  extinguishment  of  the 
mortgaged  debt.  The  mortgagee  may  be  content  with  the  security  of 
the  remaining  property  included  in  his  mortgage,  or  with  his  remedy  on 
the  bond.  The  interest  of  the  owner  in  the  property,  and  in  having  the 
mortgage  debt  satisfied,  remains,  notwithstanding  the  direction  in  the 
policy,  to  pay  the  insurance  money  to  the  mortgagee  in  case  of  a  loss. 
The  interest  so  remaining  in  the  owner  is  an  insurable  interest,  for  the 
protection  of  which  he  may  resort  to  his  contract  with  the  insurer. 

It  has  accordingly  been  held,  that  on  a  policy  in  which  the  insurer 

''  caused  C.  &  L.,  for  the  owners,  payable  to  C.  &  L.,''  to  be  insured,  an 
action  might  be  maintained  in  the  name  of  the  owners,  with  the  consent 
of  C.  &  L.  (Farrow  v.  TTieComtnonwealth  Ins.  Co.,  18  Pick.  53),  and  that 
the  owner  who  insures  his  property  by  a  policy  payable  to  a  mortgagee 
in  case  of  loss,  might  maintain  an  action  on  the  policy  in  his  own  name, 
by.  the  consent  of  the  mortgagee,  and  that  such  consent  may  be  shown 
at  the  trial,  or  even  before  judgment  entered.  Jackson  v.  Farmer  Ins. 
Co.,  5  Gray,  52  ;    Turner  v.  Quincy  Ins.  Co.,  109  Mass.  568. 

In  my  judgment,  a  broader  principle  even  may  be  adopted  than  was 
recognized  in  these  cases,  and  the  rule  be  affirmed  on  sound  legal  princi- 
ples, that  an  action  may  be  maintained  in  the  name  of  the  party  with 
whom  the  contract  was  made,  with  or  without  the  consent  of  the  person 
in  whose  favor  the  appointment  is  made,  in%ll  cases  where  an  insurable 
interest  remains  in  such  party.  In  Davis  v.  Boardtnan,  12  Mass.  80,  the 
policy  stated  that  the  plaintiff,  D.,  "  or  as  agent,"  made  insurance,  etc., 
it  appearing  that  the  insurance  was  made  for  the  benefit  of  the  plaintiff 
and  another  joint  owner,  and  he  was  allowed  to  recover  the  whole  loss  in 
his  own  name,  for  the  use  of  himself  and  the  other  joint  owner.     In 
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Ward  v.  Woody  13  Mass.  539,  the  declaration  alleged  that  the  policy  was 
made  to  the  plaintiff,  as  well  for  C.  S.  as  himself,  in  certain  proportions. 
It  was  objected,  that  C.  S.  should  have  joined  in  the  action,  and  was 
held,  by  the  court,  that  '*  it  was  in  conformity  with  the  contract,  that  the 
plaintiff  should  maintain  the  action  in  his  own  name,"  and  that  the  action 
was  well  brought  without  joining  C.  S.  In  liider  v.  Ocecm  Ins,  Oo.,  20 
Pick.  259,  the  policy  on  a  vessel  was  issued  to  the  plaintiff,  for  whom  it 
might  concern,  loss  payable  to  a  third  person,  who  was  mortgagee  ;  the 
property  was  the  property  of  the  plaintiff  and  two  others.  An  action 
in  the  name  of  the  plaintiff  was  held  to  be  correctly  brought,  the  court 
saying  that ''  the  suit  would  have  been  properly  commenced  in  hit  own 
name,  even  if  he  had  never  been  interested  in  the  vessel ;  but,  in  such 
case,  he  should  have  averred  and  proved  for  whose  account  the  policy 
was  made,  and  in  whom  the  interest  at  the  time  of  the  loss  really 
was."  In  Ketcham  v.  Protection  J5u,  Co,,  cited  in  Digest  of  Insurance 
Cases,  from  1  Allen  (N.  Bruns.),  136,  the  insurers  consented,  by  an 
indorsement  on  the  policy,  that  the  loss  should  be  payable  to  W.,  and 
it  was  held  that  such  indorsement  did  not  preclude  the  assured  from 
maintaining  an  action  in  his  own  name.  In  a  mutual  company,  on  a 
policy  '^  Loss  payable  to,"  etc.,  the  action  must  be  brought  in  the  name 
of  the  party  to  the  policy,  who  gives  the  premium  note,  and  thereby 
becomes  a  member  of  the  company.  Nievins  v.  Rockingham  Ins,  Co,,  5 
Fost.  (N.  H.)  22  ;  Tolson  v.  Belknap  Oo.  Ins.  (h.,  10  id.  231. 

I  am  aware  that  there  are  dicta  and  cases  to  the  contrary  effect,  but 
they  will  be  found,  in  the  main,  to'  be  cases  where  the  insured  had  parted 
with  his  insurable  interest,  or  made  a  regular  assignment  of  'the  policy, 
which  had  been  ratified  by  the  insurer,  under  its  charter  or  by-laws,  or 
the  question  has  been  as  to  the  right  of  the  person  to  whom  the  insur* 
ance  money  is  appointed  to  be  paid  to  sue  in  his  own  name. 

Where  the  party  with  whom  the  contract  of  insurance  is  expressly 
made  has  still  an  insurable  interest  to  be  protected  by  the  policy,  and 
has  not  assigned  it  by  a  legal  assignment,  it  is  consistent  with  settled 
legal  principles  to  give  him  a  right  of  action  on  the  policy  in  his  own 
name.  In  such  an  action,  if  the  insurance  money  be  wholly  unpaid,  the 
recovery  will  be  for  the  entire  interest  in  the  policy,  without  regard  to 
the  mortgage.  No  injury  will  result  from  such  a  procedure  to  any  of 
the  parties  concerned.  If  the  insurer  has  paid  the  money  to  the  mort- 
gagee, he  may  plead  the  payment  as  performance.  The  breach  assigned 
in  the  declaration,  that  the  defendant  ^*  has  not  paid  or  made  good  the 
plaintiff's  loss,  or  any  part  thereof,  either  to  the  plaintiff  or  to  the  suid 
Grarret  Vreeland,"  tenders  such  an  issue.     The  rights  of  the  mortgagee 
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can  also  1m  protected,  bj  payment  of  tbe  moitey  into  court,  &nd  tlie  ib- 
Bjorer  may  obtain  indemnity  against  any  Bubseqmnt  snt  by  tbe  meri> 
gagees,  by  the  action  of  the  court  into  which  the  money  is  paidw  H  ac- 
tions be  ponding  at  the  san^  time  by  the  owner  and  tbe  mortgagee^  lb« 
courts  under  its  equitable  powers^  can  so  control  the  litigatioa  that  no 

injustioe  will  be  done. 

The  dsnmarmf  $kmtld  b$  wemdeim 


BoTD  ▼.  Kenkbi>t. 

(9  TTOom,  146.) 
B<mds  — 'Stolen,  action  on,  by  bona  fide  purehaeer, 

Gotmty  bonds  lawfully  iasaed,  with  a  blank  left  for  tb«  name  of  the  pa^M*  wcte  stolen. 
Held,  that  they  were  valid  and  negotiable,  and  that  a  bonajide  purchaser  could  hold 
them  against  the  true  owner. 

ON  mle  to  show  cause  why  a  new  trial  should  not  be  granted.  Boyd 
sued  Kennedy  in  replevin,  for  the  possession  of  a  bond  made  by 
the  board  of  chosen  freeholders  of  the  county  of  Hudson,  bearing  date 
September  1st,  1&65,  issued  under  an  act  of  the  legislature,  approved 
February  28th^  1865.     (Acts  of  1875,  p.  163^) 

In  the  bond  it  is  recited  that  the  board  of  chosen  freeholders  of  the 
county  of  Hudson,  for  and  in  behalf  of  the  inhabitanta  of  the  said 
county,  a<^owledge  themselves  indebted,  for  value  received,  to    .     . 

•    .     .     .    or in  the  sum  of  one  thousand  dollars,  to  be 

paid  to  the  said  .....  or at  the  county  col- 
lector's office,  on  September  1st,  1885,  with  interest  thereon  at  seves 
per  cent,  payable  semiannually,  on  surrender  of  the  coupons  annexed. 
The  interest  coupons  annexed  are  payable  semt^anaaally  to  the  holders 
tberoof,  on,  etc. 

The  act  authorized  the  issue  of  bonds  for  an  amount  sufficient  to  pay 
a  bounty  of  $400  to  each  volunteer,  substitute,  or  drafted  man  to  fill  tiM 
quota  of  the  county.  It  prescribed  that  the  bonds  should  be  in  sums  oi 
$500  and  $1,000,  payable  at  a  period  not  less  than  tweinl^'  yews^  wit^ 
coupons  attached,  for  interest  semi-annually,  and  might  be  payaMo  to 
bearer  or  order.  It  further  provided  that  the  bonds  might,  in  the  discre* 
tion  of  the  board,  be  used  or  applied  to  indemnify  any  city  or  township 
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in  the  county  which  had  paid  or  secored  bounties  to  its  volunteers,  sub- 
stitutes or  drafted  men. 

The  bond  in  question  was  allotted  to  the  township  of  South  Bergen,, 
and  was  sold  and  delivered  by  the  freeholders  of  that  township  to  thd 
plaintiff,  in  1865.  The  plaintiff  deposited  it  in  the  Third  National  Bank 
of  Baltimore,  from  which  it  was  feloniously  stolen,  in  1872.  It  subse- 
quently came  to  the  possession  of  one  Columbaur,  by  whom  it  was  sold 
and  delivered  to  Loder,  who  sold  and  delivered  it  to  Kennedy,  the  de- 
fendant. The  blanks  left  in  the  printed  bond  were  not  filled  up  when 
produced  at  the  trial. 

The  cause  was  tried  by  the  court,  a  jury  being  waived,  and  resulted 
tn  a  finding  for  the  defendant,  on  which  this  rule  to  show  cause  was 
granted. 

Dixon^  for  the  mle. 

lami  AbbeUr  contra. 

m 

Depue,  J.  Coupon  bonds  of  corporation  issued  under  legislative  au* 
ihority,  and  intended  as  the  means  of  raising  money  on  a  credit,  if  they 
contain  words  of  a  negotiability,  are  negotiable  in  the  same  way  as- 
promissory  notes.  If  payable  to  bearer,  they  are  negotiable  by  delivery. 
JSfoms  Canal  v.  Msher,  1  Stockt.  667  ;  Morris  Canal  v.  Lewis,  1  Beas. 
323.  The  title  of  the  purchaser  of  such  a  security  for  a  valuable  con- 
sideration has  all  the  qualities  of  the  title  of  the  holder  of  ordinary  com- 
mercial paper,  under  the  same  circumstances.  It  wQl  not  be  defeated  by 
the  want  of  title  of  the  vendor  from  whom  he  purchases,  unless  actual 
fraud  be  shown  in  the  party  making  the  purchase.  Mercer  Co.  v.  Hackety 
1  Wall.  83;  Murray  v.  Lardner,  2  id.  110;  Welch  v.  Sage,  47  N.  Y. 
143  ;  Seyhel  v.  Naiional  Currency  Bank,  54  id.  288  ;  Dutchess  C**  Ins. 
Co.  V.  Hachfieldy  2  N.  T.  Sup.  158 ;  Morris  Canal  v.  Lewis,  supra. 
The  numerous  cases  on  this  subject  are  dted  in  1  Dillon  on  Mun« 
Corp.,  §  405,  «.,  and  in  3  Kent  (12th  ed.)  89,  n. 

The  contention  in  behalf  of  the  plaintLQE  was,  that  this  bond  having 
been  issued  with  a  blank  for  the  name  of  the  payee  did  not  possess  the 
quality  of  negotiability  which  attaches  to  a  completed  instrument.  This 
question  is  presented  under  circumstances  most  favorable  for  the  defend- 
ant. The  obligors  are  not  before  the  court  setting  up  the  incompleteness 
of  the  bond  in  avoidance  of  its  obligation.  Both  parties  make  title  on 
the  assumption  that  the  bond  is  valid.  Neither  claims  under  a  deliverj 
immediately  by  the  commissioners,  who  alone  were  authorized  to  make 
and  issue  the  bonds. 
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In  Texira  y.  JSvanSy  cited  in  Master  v.  MiUer,  1  Anstmther,  228.  the 
defendant,  wanting  to  raise  £400,  or  so  much  thereof  as  his  credit  would 
procnre  bim,  executed  a  bond  with  blanks  for  the  name  of  the  payee, 
and  the  sum,  and  gave  it  to  his  agent  to  raise  the  money.  The  plaintiff 
lent  £200  on  it,  and  the  agent  filled  up  the  blanks  with  that  sum,  and 
the  plaintiff's  name,  and  delivered  the  bond  to  him.  On  fwn  eit  factum 
pleaded,  Lord  Mansfield  held  it  to  be  a  good  deed.  This  case  was 
overruled  in  Btbhlewhite  v.  McMorine^  6  M.  &  W,  200,  where  it  was 
held,  under  a  statute  requiring  the  conveyance  of  shares  of  a  joint-stock 
<x)rporation  to  be  by  deed,  that  an  instrument  of  transfer  under  seal, 
with  a  blank  for  the  name  of  the  purchaser,  was  void.  On  the  authority 
of  the  latter  case,  the  law  may  now  be  considered  as  settled,  in  Eng- 
land, that  a  bond  executed  with  a  blank  for  the  name  of  the  payee  is 
void.  EntJioven  v.  Boyle,  13  C.  B.  373  ;  Sqtdre  v.  WiUon,  1  H.  of  L. 
Cases,  333.  A  different  rule  prevails  there,  in  respect  of  ordinary  com- 
mercial paper,  and  it  has  been  held  that  a  bill  of  exchange  drawn  with 
a  blank  for  the  name  of  payee  may  be  filled  up  by  any  honafde  holder 
with  his  own  name,  and  will  bind  the  drawer.  Orutchley  v.  dareneey  2 
M.  &  S.  90. 

The  reason  assigned  in  HthMewhite  v.  McMorine  for  overruling  Texira 
V.  Evans,  and  re-establishing  the  technical  rule  of  the  common  law— 
that  the  authority  of  an  agent  to  fill  a  blank  in  an  instrument  under  seal, 
and  thus  make  it  the  valid  deed  of  his  principal,  must  be  conferred  by 
deed  —  was  that  the  contrary  doctrine  would  make  a  deed  transferable 
and  negotiable  like  a  bill  of  exchange  or  exchequer  bill,  which  the  law 
did  not  permit.  This  decision  was  prompted  by  consideration  of  a  pub- 
lic policy,  which,  it  was  supposed,  forbid  that  obligations  under  seal 
should  be  put  on  the  same  footing  as  ordinary  commercial  paper,  in  their 
aegotiability. 

A  different  opinion  of  the  requirements  of  the  public  policy  is  enter- 
tained by  the  courts  of  this  State,  and  generally  throughout  the  United 
States.  Corporations  have  been  authorized  to  issue  bonds  for  large 
amounts,  wheron  to  procure  loans,  and  provide  funds  for  present  use,  to 
be  repaid  on  long  credits.  To  accomplish  this  purpose,  it  is  necessary  to 
put  these  bonds  on  the  market.  A  ready  negotiation  of  such  securities  is 
needed  to  promote  their  circulation,  and  thereby  give  them  increased 
value,  for  the  purpose  of  the  investment  of  money.  Consequently,  such 
securities,  by  common  usage,  sanctioned  by  the  courts,  have  obtained 
the  qualities  and  attributes  of  negotiable  paper,  in  respect  to  their  trans^ 
fer.  Under  such  circumstances,  the  reason  on  which  HiVblewkite  v. 
McMorine  is  based  is  not  only  inapplicable,  but  is  furthermore  inconsist- 
ent with  the  qualities  with  which  such  paper  has  become  invested. 
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In  White  y.  The  Vt  ^  Mast.  R.  R.  Go.,  21  How.  575,  the  Supreme 
Court  of  the  United  States  decided  that  a  bond  issued  by  a  railroad  cor- 
poration, payable  in  blank  —  no  payee  being  inserted  —  and  sold  in  the 
market,  might  be  filled  up  by  a  holder,  to  whom  it  had  passed,  through 
several  intervening  holders,  by  inserting  his  own  name,  and  a  suit  be 
maintained  by  him  on  it.  In  Brainerd  v.  The  N.  T.S^H,  R.  R.  Co.,  25 
N.  Y.  496,  a  bond  issued  by  a  corporation  to  A.  B.  or  his  assigns,  was 
delivered  by  the  payee  with  an  assignment  in  blank.  It  was  held  that  a 
blank  assignment,  signed  by  the  payee,  was  a  sufficient  transfer,  and 
that  the  plaintiff  was  entitled  to  insert  his  own  name  in  the  blank.  In 
BMard  v.  N.  T.  Sf  H.  R.  R.  Co.,  36  Barb.  286,  in  an  action  on  a  bond 

payable  to or  his  assigns,  it  was  held  that  any  lawful 

holder,  by  transfer,  or  delivery,  might  fill  in  his  name  as  payee,  and 
bring  an  action  on  it.  In  Duichess  County  Ins.  Co.  v.  Hachfield,  4  N.  Y. 
Sup.  158,  the  controversy  was  between  the  rightful  owner  of  a  bond, 

payable  to or  his  executors,  administrators  or  assigns, 

from  whom  it  had  been  feloniously  stolen,  and  the  subsequent  purchaser. 
It  was  held  that  the  instrument,  in  that  form,  was  negotiable  paper,  and 
that  a  subsequent  bona  fde  purchase  would  give  good  title  against  the 
former  owner. 

The  principle  adopted  in  these  cases  inevitably  results  from  the  doc- 
trine that  such  securities,  for  the  purpose  of  negotiation,  have  the  attri- 
butes of  commercial  paper,  and  is  necessary  to  carry  into  effect  the  intent 
of  the  obligors. 

In  the  present  instance,  the  sum  for  which  the  issue  was  authorized 
was  quite  large.  It  was  divided  up  into  lesser  amounts,  to  promote  the 
negotiation  of  the  bonds  which  were  made  payable  at  a  distant  period  of 
time.  It  must  have  been  contemplated  that  these  bonds  might  pass 
through  many  hands  before  maturity.  By  issuing  them  in  blank,  it  was 
plainly  the  intent  of  the  obligors  to  make  themselves  the  debtors  to  any 
person  to  whose  hands  they  might  come,  and  it  may  be  fairly  presumed 
that  they  consented  that  any  bona  fide  holder  might  perfect  his  contract 
by  inserting  his  name  in  the  space  left  for  that  purpose.  Chapin  v.  V* 
Sf  M,  R.  R.  Co.,  8  Gray,  575.  The  authority  to  complete  the  instrument 
and  make  it  what  it  was  intended  to  be  —  a  valid  security  —  is  implied 
from  the  act  of  the  obligors  in  putting  the  instrument  in  circulation. 
Ledwich  v.  McIRm,  53  N.  Y.  307. 

The  court  found  that  both  Kennedy  and  Loder  were  bona  fide  holders. 
This  finding  is  fully  justified  by  the  testimony  as  to  Loder.  He  bought 
the  bond  in  the  usual  course  of  business,  for  a  valuable  consideration. 
There  is  nothing  in  the  proof  to  impeach  the  bona  fides  of  the  transac- 
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tion  bj  which  he  acqtiired  it     The  title  he  acquired  was  ttaaamiliied 
to  K^inedy. 

The  result  below  was  right,  and  the  nde  to  show  csnae  should  be  di^ 
charged. 


The  State,  New  Brunswick  Rubber  CoJiPAifT^  pioBeeutorsi  ▼» 
The  C0MMISBIONEB8  OF  Streets  and  Sewers* 

(9  Vroom,  190.) 
AssMtments  fir  local  improvtmenU — how  apporiioned.^  eaioppBl. 

A  statute  anthorized  commissionera  to  assess  the  cost  of  a  sewer  upon  lands  benefited^ 
thereby  in  snch  proportion  as  they  should  think  jnst  and  eqnitable.  Held^  thai  n» 
valid  assessment  could  be  made  nndarti^e  statute,  as  it  failed  to  determine  the  mod* 
of  distributing  the  burden. 

The  report  of  commissioners  must  show  on  its  face  a  compliance  with  all  legal  rules,  thft 
observance  of  which  is  necessary  to  constitute  a  valid  asseaenient. 

An  assessment  for  a  sewer  npon  designated  landS)  in  pmpoition  to  area  or  frontage,  i» 
not,  as  a  method  of  assessment,  supportable. 

The  fact  that  a  landrowner  has  connected  his  lauds  assessed  with  the  sewer  doea  .rot 
estop  him  from  questioning  the  legality  of  the  assessment. 


o 


N  certiorari  to  remove  the  assesament  fior  constmctioii  of  sewers  ia 

the  city  of  New  Brunswick. 


Abel  L  Smith  and  /.  W,  Scudder^  for  plaintiffs. 
A.  V.  Schenck,  for  defendants. 

Knapp,  J.  This  writ,  with  twenty-one  others  issued  out  of  this  Gourt, 
at  the  instance  of  eighty-three  prosecutors,  brings  up  the  assessment  of 
the  *'*'  commissioners  of  streets  and  sewers  in  the  city  of  New  Brunswick,'^ 
made  against  the  lands  of  the  prosecutors  and  others  for  the  cost  of 
certain  sewers  in  that  part  of  the  territorial  limits  of  the  city  of  New 
Brunswick,  designated  by  the  commissioners  as  '^  Sewer  District  No.  1.'* 

By  agreement  of  the  parties,  the  return  to  one  of  said  writs  is  to  be 
taken  as  the  return  to  all.  The  testimony  taken  in  one  case  to  be  used 
in  all,  and  the  cases  to  be  heard  together.  The  same  questions  are  involved 
i}i  each  case  ;  they  were  presented  to  the  court  in  one  argument,  and  the 
decision  in  one  case  will  control  the  others.  The  reasons,  seventeen  in 
number,  assail  the  validity  and  binding  force  of  the  act  authorizing  the 
assessment,  the  principles  npon  which  the  assessment  was  made  aF  re* 
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fUTted  by  the  icommiaBioiien,  and  tlie  legality>af  the  prooseadmgB  of  the 
commiseioiieiB  in  kying  1^  Msewmeirt. 

The  act  of  March  28d,  1871  (Pamph.  Laws,  795),  appoiuts  oertain 
fcrsonfi  to  be  called  ^  CommiwionerB  of  Streets  and  Sewers  in  the  city  of 
Kew  Brunswick,"  and  empowers  them  to  construct  sewers,  culverts  and 
ilrains  within  the  limits  of  said  cily,  conformably  to  a  general  plan  to  be 
adopted  by  the  said  commissioners.  And  by  the  eeventeenth  section  of 
4Aiat  act  it  is  proiv^ided,  that  upon  the  completion  of  any  sewer,  or  the  seo 
tion  of  a  sewer  or  drain,  and  other  works  connected  therewith,  the  s^id. 
commisBioners  ^  shall  ascertain  the  whole  cost  thereof,  and  the  sise  of  all 
lots  or  separate  parcels  of  ground  dramed  thereby,  and  shall  £x  the 
amount  to  be  paid  for  each  in  such  proportions  as  may,  in  the  judgment 
of  said  commissioners  be  just  and  equitable."  By  the  third  section  of  the 
supplement  to  the  above  act,  approved  March  ^5th,  1874  (Pamfph.  Laws, 
479),  one-fourth  of  the  whole  cost  of  such  sewer,  or  section  of  a  sewer, 
is  directed  to  be  paid  by  the  city  of  New  Brunswick,  and  the  remaining 
three-fourths  is  to  be  assessed  in  the  manner  provided  for  in  the  original 
act. 

The  commissioners,  in  the  summer  of  1871,  entered  upon  the  construc- 
tion of  sewers  in  **  District  No.  1 "  in  said  city,  and  contracts  were  award- 
ed for  the  building  of  the  same  in  three  separate  sections  or  divisions. 
On  the  dOth  of  April,  1 874,  the  assessment  for  the  cost  of  the  sewers  in 
the  whole  district  was  adopted,  and  notice  of  the  assessment,  as  required 
by  the  act,  was  published  on  the  5th  of  May  following.  By  that  notice 
it  appears  that  the  aggregate  assessment  for  the  sewers  in  tbe  district 
amounted  to  the  sum  of  $298,141.03,  one-quarter  of  which  sum  was  di- 
rected by  the  commissioners  to  be  paid  by  the  city,  and  the  remaining 
three-quarters  was  assessed  upon  the  lots  abutting  on  the  streets  through 
which  the  sewers  were  made,  including  the  property  belonging  to  the 
prosecutors.  There  was  also  assessed  upon  certain  of  the  lots,  the  sum 
of  $ ,  for  lateral  sewers.  A  copy  of  the  newspaper  in  which  the  no- 
tice was  published,  made  an  exhibit  in  the  cause,  furnishes  the  only  evi- 
dence before  the  court  of  the  several  amounts  assessed,  and  what  lots  or 
parcels  of  land  are  assessed  for  the  improvement. 

The  power  to  tax,  for  the  expense  of  local  public  improvements,  lands 
peculiarly  benefited  by  such  improvements,  in  proportion  to,  and  to  the 
extent  of  the  benefits  received,  when  properly  authorized  by  legislative 
enactment,  is  not  drawn  in  question  in  these  cases.  The  claim  of  the 
prosecutors  is,  that  there  is  no  law  authorizing  such  tax  in  this  case ;  that 
the  act  undei  which  the  commissioners  have  sought  to  impose  this  special 
mssessment  is  mvalid.     If  the  authority  exists  in  the  commission  to  levy 
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this  special  tax,  it  must)  so  far  as  respects  the  lots  drained,  be  derived 
solely  from  the  provisions  of  the  seventeenth  section  of  the  act  of  1871, 
above  cited.  It  must  be  found  in  the  terms  of  that  section,  or  arise  oat 
of  them  by  fair  and  reasonable  implication.  It  is  not  sufficient  that  the 
legislative  act  merely  declares  that  the  cost,  or  a  part  of  the  cost  of  the 
improvement,  shall  be  assessed  upon  the  lots  drained  by  the  sewers  to  be 
built  It  must,  as  well,  establish  some  rule  —  some  definite  scheme  ^- 
within  constitutional  limits,  for  the  apportionment  of  the  tax  upon  the 
lands  on  which  such  special  burthen  is  imposed.  An  act  of  the  legisla- 
ture, directing  a  tax  for  a  local  improvement  to  be  imposed  upon  partio 
ular  lands,  to  be  legal  or  effectual,  must  consist  of  something  more  than 
a  mere  authorization  to  assess  a  sum  of  money,  the  cost  of  a  local  im- 
provement upon  the  designated  property  —  the  act  must  determine  the 
mode  of  distributing  the  burden ;  the  property  out  of  which  the  tax  is  to 
be  made  must  be  designated,  and  some  certain  standard  of  assessments 
established  ;  it  cannot  properly  be  left  by  the  legislature  to  the  discretion 
of  others  to  fix  the  method.  This  is  substantially  what  was  said  by  this 
court  in  StcUe^  Gknnes,  pros,]  v.  Hudson  County  Avenue  CommtsstonerSy  8 
Yroom,  12.  To  a  like  effect  is  the  language  of  the  Court  of  Errors  in 
State,  Agens,  v.  City  of  Newark,  id.  415  ;  S.  C,  18  Am.  Rep.  729 ;  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court  in  that  case,  says  :  "  The 
only  safe  rule  is,  that  the  statute  authorizing  the  assessments  shall  'tsell 
fix  either  in  terms  or  by  fair  implication  the  legal  standard  to  which  such 
assessments  must  be  made  to  conform.  In  no  other  way  can  property  be 
adequately  protected."  The  assessment  is,  by  the  act,  directed  as  to 
three-fourths  of  the  cost  of  the  improvement,  to  be  made  upon  the  lands 
drained  by  the  sewers,  and  the  division  of  the  burthen  amongst  the  vari« 
ous  lots  and  parcels  answering  to  the  designation,  is  left  to  the  unlimited 
discretion  of  the  commissioners,  such  distribution  is  not  proportioned  to, 
nor  limited  in  extent  to  the  benefits  conferred  ;  it  is  not  regulated  by  any 
defined  rule  or  standard  of  assessment ;  on  the  contrary,  the  act,  if  valid, 
has  reposed  in  these  commissioners  authority  to  tax,  specially  designated 
property,  for  a  large  part  of  the  cost  of  a  public  improvement,  untram- 
meled  by  rule  or  principle,  in  the  exercise  of  which  authority  they  are 
permitted  to  divide  this  burthen,  and  impose  it  on  the  specified  lands,  in 
such  manner  as  they,  in  their  judgment,  may  think  just  and  equitable^ 
In  StcUe  V.  Mayor,  etc.,  of  Paterson,  8  Yroom,  412,  an  assessment,  certi 
fied  to  have  been  equitably  made,  was  set  aside  as  governed  by  no  rule. 
It  is  not  perceived  how  a  legislative  enactment,  which  provides  no  rule 
or  standard  for  making  an  assessment  for  a  public  work,  can  have  high- 
er claim  to  validity.     The  want  of  proper  limitation  in  this  act,  upon  the 
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exercise  of  the  power  to  assess,  caonot  be  supplied  by  intendment,  as  was 
done  in  the  case  of  the  village  of  Passaic  charter  (Passaic  v.  State,  B 
Vroom,  588)  ;  there  is  nothing  in  the  act  to  support  such  an  intendment ; 
construction  cannot  aid  it ;  nothing  short  of  legislation  can  cure  a  defect  so 
radical.  Were  it  within  the  range  of  judicial  power  to  aid  by  construction 
the  act  under  which  the  commissioners  proceeded,  the  assessment,  as  the 
return  to  the  writ  shows,  is  equally  and  fatally  defective.  However  valid 
the  law  under  which  an  assessment  is  made  may  be,  the  assessment  must 
show  on  its  face  the  principles  on  which  it  was  made,  and  such  principles 
must  be  accordant  with  legal  requirements.  The  assessment,  as  returned,, 
shows  the  amount  assessed  upon  certain  designated  lots,  and  states,, 
in  the  language  of  the  act,  that  such  amount  was  fixed  and  ascertained 
by  the  commissioners,  as  in  their  judgment,  just  and  equitable  ;  it  does 
not  affirmatively  appear  by  the  assessment  as  returned,  that  tax  was  con* 
fined  to,  or  even  imposed  upon,  the  property  drained  by  the  sewers,  no 
allusion  is  made  to  benefits  conferred  by  the  improvement  upon  the  prop- 
erty assessed,  nor  is  any  intimation  given  that  the  assessment  was  dis- 
tributed with  any  reference  to  benefit ;  so  far  as  the  return  discloses,  the 
assessments  are  purely  arbitrary,  and  insupportable  under  the  rules  as 
settled  in  the  courts  of  this  State. 

If  resort  be  had  to  the  testimony  taken  in  the  cases,  it  would  seem 
that  the  scheme  of  assessment  as  presented  by  the  engineer,  and  accept- 
ed and  adopted  as  the  return  shows  by  the  commissioners,  assessed  upon 
the  property  six  cents  and  one  mill  for  each  square  foot  of  surface  of  so 
much  of  each  lot  abutting  on  any  street  in  which  a  sewer  is  built,  as  lies 
within  50  feet  of  the  street  line,  and  for  the  remainder  of  such  lot,  three 
cents  and  one  mill  per  square  foot.  Whether  or  not  this  is  by  reason  ol 
the  especial  benefit  to  such  property,  or  is  in  proportion  to  the  benefits- 
received  by  the  lands  assessed,  and  not  in  excess  of  such  especial  bene- 
fits, does  not  appear.  It  may,  possibly,  meet  all  these  conditions,  but 
the  judgment  of  the  commissioners  as  to  whether  it  does  or  not  is  absent^ 
the  testimony  does  not  show  it,  and  there  is  no  presumption  of  law  or 
fact  that  it  is  so. 

An  assessment  for  a  street  or  sewer  so  apportioned  on  the  lands  that  it 
happens  to  be  coincident  with  the  proportion  of  area  of  those  lands  may, 
like  an  assessment  on  frontage,  be  according  to  the  rule  of  benefits  as 
established  by  law,  and  if  commissioners,  acting  under  that  rule,  so  find  and 
assess  property,  that  is,  if  they,  in  assessing  property  specially  benefited, 
under  the  proper  rule  for  such  assessments  that  the  area  or  frontage  of 
the  assessable  property  corresponds  with  the  benefits  to  such  property,  it 
would  be  a  proper  assessment,  and  sustainable  in  the  absence  of  evidence 
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M)  «how  an  error  in  judgment ;  tbe  mere  fact  that  an  asfleBsmeBt  laid  on 
property  peculiarly  benefited  in  pri^oirtion  to  benefits,  aud  limited  there» 
to,  corresponds  with  area  or  frontage,  will  not  overturn  #uch  assessmeBt* 
But  area  or  frontage  as  a  basis  of  assessment,  other  than  for  sidewalks, 
does  not  meet  the  legal  rule  upon  which  lands  peculiarly  beaefited  can 
be  assessed  for  local  improvements  ^  and  so  far  as  appears  by  the  testi- 
mony, area  was  adopted  by  the  conuniasioners  as  the  measure  of  the  as- 


It  seems  to  me  to  be  quite  dear  that  the  act  creating  the  commission 
and  authorizing  tbe  sewers  to  be  bttilt  fails  to  provide,  either  in  terms 
or  hj  implication,  a  legal  mode  for  the  assessment  in  question. 

That  the  commissioners,  so  far  as  i^^ars  by  the  return  to  the  writs, 
have  proceeded  upon  no  recogniaed  legal  rale  in  making  the  assessment, 
nor  indoed  upon  any  rule. 

And  the  testimony  shows  that  the  aBsessaaent,  as  actually  made,  left 
out  of  view  the  consideration  of  benefits,  as  their  guiding  rule. 

The  defendants  in  certiorari  insist  that,  although  that  pait  of  the  act 
of  1871,  under  which  the  commissioners  acted  in  nuJcing  the  assessment, 
may  be  within  constitutional  inhibition,  yet  the  prosecutors  having  stood 
by  and  seen  the  work  of  constructing  the  sewers  initiated  and  prooeeded 
with  to  completion  ;  part  of  them  having  connected  with  the  sewers,  and 
some  or  one  having  purchased  lands  assessed  after  the  assessment  laid, 
and  assumed  payment  of  the  assessment  as  part  of  the  consideration 
are  not  at  liberty  to  avail  themselves  of  the  errors  and  defects  exist- 
ing, they  having,  by  their  acquiescence,  waived  aU  defects,  whether 
constitutional  or  otherwise.  That  their  laches,  in  applying  for  and 
prosecuting  these  writs,  is  such  that  the  writs  should  be  dismissed  and 
the  court  refuse  to  entertain  the  cases.  A  number  of  authorities  are 
cited  in  the  brief  of  counsel  to  support  this  view. 

It  may  fairly  be  held  that  the  prosecutors  are  precluded  from  alleging 
any  errors  in  the  formal  determination  of  the  commissioners  to  construct 
the  work,  or  th^  proceedings  preliminary  to  the  construction,  or  in  the 
construction  itself,  so  far  as  they  were  open  and  unconcealed. 

The  writs  of  eertiorcai  bring  up  the  assessments  laid  for  paying  for 
this  work.  The  assessment  was  laid  in  April,  1874,  after  most  of  the 
connections  had  been  made  by  the  prosecutors  with  the  sewers — the  act 
directing  one-fourth  of  the  cost  to  be  placed  on  the  city,  was  not  passed 
until  March,  1874  —  there  seems  to  have  been  no  unreasonable  delay  in 
applying  for  the  writs,  and  no  loss  or  embarrassment  appears  to  have  arisen 
Id  the  city  or  the  commissioner  by  reason  of  such  delay  as  claimed ; 
there  seems  nothing  in  the  ease  to  evince  an  intention  at  any  time  to  ao- 
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quiesce  in  or  assent  to  the  assessment.  There  is  no  doubt  that  a  person 
may  assent  to  surrender  any  of  his  rights  of  property,  although  such 
rights  are  secured  by  express  constitutional  provision,  and  the  prosecu- 
tors here  could  have  consented  to  and  acquiesced  in  this  assessment,  but 
(liey  have  not  done  so,  nor  have  they  lost  their  right  to  be  heard. 

Connecting  with  the  sewers  cannot  be  regarded  as  an  aoquiesceuce  on 
their  part ;  their  right  so  to  connect  is  not  made  to  rest  on  condition  of 
paying  the  assessment ;  the  consent  of  the  commissioners  and  their  own 
willingness  is  all  that  is  needed  for  that.  It  would  be  as  reasonable  to 
hold  a  man  to  the  payment  of  an  illegal  assessment  upon  his  lands  for  the 
paving  of  a  street,  because,  after  the  assessment,  he  drove  his  carriage 
over  the  pavement,  as  to  oblige  him  to  pay  an  improper  assessment  for 
building  a  sewer,  for  the  reason  that  he  had  connected  the  land  so  as- 
sessed with  the  sewer.  The  improvement  is  made  for  the  public  benefit, 
and  in  the  use  of  it  the  prosecutors,  as  part  of  the  public,  are  entitled  to 
share. 

A  land-owner  cannot  be  held  to  pay  an  improper  assessment,  because 
he  has  purchased  the  lands  subject  to  such  assessment,  and  assumed  to 
pay  it  as  part  of  the  consideration.  State,  JEvans,  pros.,  v.  Mayor,  etCy 
of  New  Jersey,  6  Vroom,  881. 

All  that  the  silence,  acquiescence  and  acts  of  the  prosecutors  can  bind 
to,  is  submission  to  a  proper  tax  or  assessment  when  legally  imposed  for 
the  payment  of  their  just  proportion  of  the  reasonable  costs  of  the  im- 
provement. 

]\Iany  other  reasons  were  presented  and  urged  on  the  argument  for 
setting  aside  the  assessment,  but  it  is  deemed  unnecessary  to  consider 
them,  as  the  assessment  must  be  set  aside  for  the  reasons  above  stated. 

The  order  will  be,  that  the  assessment,  as  to  all  the  prosecutors  in  the 
several  writs  of  certiorari,  be  set  aside,  and  liberty  is  given  on  behalf  of 
the  defendants  to  apply,  during  the  term,  to  set  aside  the  whole  assess* 
ment,  if  desired. 

Vol.  XX. — 19 
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Thr  Mator,  etc.,  of  Jerset  Citt  ads.  Riker. 

(9Yroom,225.) 
Tax  —  recovering  back  after  asseaament  haa  been  ut  aside. 

IThere  an  asflesBxiient  has  heen  set  aside  by  a  court,  one  who  has  paid  it,  though  Toloa- 

tarily,  may  recover  it  hack. 

ON  rede  to  show  cause.  The  plaintifE  was  assessed  for  the  benefit  to 
his  property  in  Jersey  City,  by  the  construction  of  a  sewer,  in  the 
sum  of  $810.57.  This  assessment  was  paid  by  him,  and  was  subse- 
quently set  aside  on  certiorari  in  the  Supreme  Court.  A  reassessment  of 
the  expenses  of  this  sewer  was  then  made  by  the  commissioners  appoint- 
ed under  the  act  of  1873,  p.  442,  such  reassessment  amounting  to  the 
sum  of  $333.73.  This  suit  was  brought  to  recover  the  difference  be- 
tween the  sum  paid  and  the  amount  thus  reassessed.  A  verdict  was 
taken  for  the  plaintiff,  and  this  motion  was  to  set  it  aside. 

/.  W.  Scudder  and «/.  B,  Vredenbtirgh,  for  plaintiffs. 

Dougkus  and  Lewis,  for  defendant. 

Beaslet,  C.  J.  The  principal  objection  to  a  recovery  in  this  case  im^ 
that  the  plaintiff,  having  voluntarily  paid  the  tax  assessed  upon  his  prop- 
erty, cannot  maintain  a  suit  for  reimbursement.  The  general  doctrae 
thus  invoked  is  indisputable.  There  are  a  multitude  of  cases  to  the  pur- 
pose, that  when  money  is  demanded  as  a  legal  right,  and  it  is  paid  with- 
out compulsion,  and  with  a  full  comprehension  of  the  facts,  the  money  so 
paid  cannot  be  reclaimed  by  a  suit  at  law.  The  reason  of  this  rule  is, 
that  the  party  paying  had  an  opportunity  to  dispute  the  claim,  and  that 
Laving  waived  it  at  his  own  volition,  it  is  impolitic  to  permit  him  to  over- 
haul the  transaction  by  an  aggressive  action.  The  doctrine  is  intended 
to  be  repressive  of  litigation,  and  is  promotive  of  the  policy  expressed  in 
the  maxim,  "  Interest  repvbUc(B  ut  sit  finis  Utium"  The  principle  is 
forcibly  stated  by  Mr.  Justice  Gibbs  in  the  well-known  case  of  Brisbane 
y,  DacreSf  5  Taunt.  152.  His  language  is :  **  We  must  take  this  pay- 
ment to  have  been  under  a  demand  of  right,  and  I  think  that  where  a 
man  demands  money  of  another,  as  a  matter  of  right,  and  that  c  ther, 
with  a  full  knowledge  of  the  facts  upon  which  the  demand  is  founded^ 
Las  paid  a  sum,  he  never  can  recover  back  the  sum  he  has  so  voluntarily 
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paid."  Many  decisions  of  like  import  can  be  found  by  referring  to  the 
notes  in  illustration  of  the  judgment  in  the  case  of  Marriot  v.  Hampton^ 
2  Smithes  Lead.  Cas.  400. 

Nor  are  adjudications  wanting  which  have  enforced  this  rule,  in  its 
lull  rigor,  in  cases  of  payments  of  taxes  which  had  been  irregularly  or 
iilt^gally  assessed.  Chief  Justice  Shaw,  in  the  case  of  Lincoln  v.  Wor- 
restcr,  8  Cush.  55,  declares  that  these  are  the  three  following  requisites 
to  a  right  to  reclaim  the  money  paid  by  force  of  illegal  taxation:  Ist 
The  authority  to  levy  the  tax  must  be  wholly  wanting ;  2d.  The  money 
sued  for  must  have  been  received  by  the  corporation  for  its  own  use ; 
*3d.  The  payment  must  have  been  made  upon  compulsion,  and  not  volun- 
tjirily.  Judge  Dillon,  in  his  Treatise  on  Municipal  Corporations,  says, 
that  **  unless  these  conditions  are  all  present,  payment  under  protest  will 
not  give  a  right  of  recovery."  (Vol.  2,  p.  857.)  This  learned  author 
cites  in  his  notes,  in  corroboration  of  his  views,  a  lengthened  line  of  con- 
curring decisions. 

But  the  doctrine  thus  established  is  not  applicable  to  the  present 
case.     The  plaintiff  does  not  claim  a  right  of  action  simply  on  thegromid 
that  he  has  paid  an  illegal  tax.     If  such  were  his  attitude  the  adjudica- 
tions cited  would  defeat  a  recovery.     But  the  suit  does  not  rest  on  that 
basis.*    In  this  instance  the  authority  to   levy  the  tax  was  not  wholly 
wanting,  and  the  payment,  in  the  legal  sense,  was  voluntary  ;  and  under 
cither  of  these  conditions  the  law  refuses  to  raise  an  implied  promise  to 
refund  the  money  paid.     Had  this  suit  been  brought  upon  the  payment 
of  the  tax,  and  before  any  change  in  the  situation  had  occurred,  the  case 
would  have  been  the  ordinary  one  presented  in  the  reports  and  ruled  by 
the  decisions.     But  that  is  not  so  ;  there  is  a  new  element  here,  and 
that  is,  the  tax  which  was  paid  has  been  set  aside.  The  consequence  is  the 
payment   has  nothing,  either  in  theory  or  in   fact,  to  rest  upon.     The 
party  is  debarred  from  his  action  after  a  voluntary  payment,  because,  of 
his  own  motion,  he  abandons  his  defense  to  the  claim  ;  this  the  present 
plaintiff  did  not  do  ;  on  the  contrary,  he  pushed  his  defense  to  a  success- 
ful result.     The  payment  of  the  tax  in  this  instance  has  not  added,  in 
the  It'ast  degree,  to  tli«e  litigation,  and  public  policy,  therefore,  does  not 
require  a  frustration  of  this  procedure.     The  assessment  being  vacated 
by  direct  judicial   action,  the    law    raises  an    assumj)tion  to  refund  the 
money  which  can  no  longer  be   honestly  retained.     An   assessment,  in 
this  rohpect,  is  analogous  to  a  judgment,  and  when  a  judgment   is  re- 
versed the  defendant  is  restored,  as  nearly  as  practicable,  to  his  original 
conlition,  and  for  this  purpose  a  writ  of  restitution  goes.     In  the  case  of 
Close  V,  Siimrt,  4  Wend.  98,  it  is  said  :  "  The  right  of  the  plaintiff  to  the 
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costs  iu  error  and  to  a  return  of  the  monej  becomes  perfect  by  the 
versa]  of  the  judgment,"  and  it  was  consistently  held  that  the  money  so 
due  would  form  the  subject  of  a  set-off.  In  this  court  upon  reversals  of 
judgments  restitution  has  been  repeatedly  ordered  without  regard  to  the 
fact  whether  such  judgments  have  been  voluntarily  paid  or  not.  Hca^ 
dolphw  jBayles,  Penn.  52;  Anonymous^  id.  900;  McChesneyY.  Rogers^ 
3  Halst.  335;  Scott  v.  Conover^  5  id.  61.  The  principle  of  this 
course  of  law  is,  that  after  the  judgment  is  annulled  the  money  paid 
upon  it  is  due  to  the  defendant  ex  cequo  et  bono,  and  that  there  is  no  par- 
amount inconvenience  iu  allowing  its  reclamation.  Certainly  a  tax  as- 
sessment cannot  be  put  upon  higher  ground;  upon  its  vacation  the 
money  paid  cannot,  in  good  conscience,  be  retained  by  the  public.  In 
the  present  instance,  the  defendant  has  not  a  particle  of  right  to  the 
money  in  question  ;  it  is  due  to  the  plaintiff  according  to  the  principles 
of  common  honesty,  and  it  is,  therefore,  not  to  be  regretted  that  the 
attempt  to  withhold  it  by  the  summumjus  has  failed. 

The  other  questions  raised  upon  the  argument  have  been  examined, 
but  they  do  not  appear  to  me  to  be  of  any  weight. 

The  rule  should  be  discharged* 


NoiCE  V.  Brown. 

(9  Yroom,  228. ) 
Promise  to  mamj  —  when  against  public  policy. 

m 

An  agreement  of  a  married  man  to  marry,  when  a  divorce  should  be  decreed  betWMV 
himself  and  his  wife  in  a  suit  then  pending,  is  contrary  to  public  policy,  and  void. 


0 


N  demurrer  to  the  declaration. 
Wm,  T.  Johnson,  for  plaintiff. 
John  F.  Hageman^  for  defendant 


Beaslet,  C.  J.  The  declaration,  to  which  a  demurrer  has  been 
filed,  complains  in  all  its  counts  of  a  breach  of  a  promise  of  marriage* 
These  counts  are  special,  and  all  contain  the  same  facts.  The  case 
thus  presented  is,  that  the  defendant,  being  a  married  man,  and  living 
apart  from  his  wife,  and   in  expectation  of  a  divorce  from  her  by  force 
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of  a  bill  then  pending,  promised  the  plaintiff  to  marry  her  in  a  reason- 
able  time  after  such  divorce  should  have  been  obtained. 

I  cannot  see  the  faintest  semblance  of  legality  in  the  promise  here 
laid.  It  is  wholly  fallacious  to  suppose  that  a  contract  is  not  illegiti* 
mate  if  the  act  agreed  to  be  done  would  not  be  illegal  at  the  time  of  its 
contemplated  performance.  Such  is  not  the  law.  A  contract  is  totally 
void,  if,  when  it  is  made,  it  is  opposed  to  morality  or  public  policy.  The 
institution  of  marriage  is  the  first  act  of  civilization,  and  the  protection 
of  the  married  state  against  all  molestation  or  disturbance  is  a  part  of 
the  policy  of  every  people  possessed  of  morals  and  laws.  But  this  re- 
lationship, in  order  to  execute  the  purpose  for  which  it  is  established, 
requires  the  undivided  devotion  of  each  of  the  parties  to  it  to  the  other, 
and  th6  consequence  is  that  it  is  invaded  and  impaired  by  any  thing 
which  has  a  tendency  to  alienate  such  devotion.  But  this  plaintiff 
claims  the  right  to  take  to  herself  that  affection  of  this  husband,  which, 
in  legal  theory  at  least,  belong  to  the  wife ;  but  such  a  transfer  the  law 
will  not  sanction.  Such  conduct  is  a  gross  violation  of  the  rights  of  t lie 
wife.  Nor,  in  a  legal  point  of  view,  does  it  at  all  strengthen  the  argu- 
ment to  suggest  that  the  defendant,  at  the  time  of  making  this  promise, 
was  living  separated  from  his  wife,  and  was  looking  forward  to  a  divorce. 
While  the  marriage  exists  the  duties  inherent  in  such  marriage  likewise 
exist,  and  they  cannot  be  thrown  off  at  the  will  of  either  party.  By 
voluntarily  withdrawing  from  the  society  of  his  wife  a  man  cannot  free 
himself  from  his  matrimonial  obligations.  Nor  can  he  do  so  in  the  hope 
of  a  divorce.  If  a  husband  can  bind  himself  to  a  future  marriage  con- 
ditioned on  the  getting  of  a  divorce,  so  he  can  incur  a  similar  obligation 
to  be  put  in  effect  on  the  dissolution  of  his  marriage  by  the  death  of  hia 
wife.  Such  contracts  are  highly  impolitic  and  highly  scandalous,  and 
are,  therefore,  illegal. 

The  demurrer  must  he  sustainetL 


Steelman  v.  Mattix. 

(9  Vroom,  247.) 

BaU  —  iurrender  hy  —  liability  of  surety  wJiere  surrender  ia  prevented  l>yacto/  law. 

Bail  are  entitled  to  relief  when  the  surrender  of  the  principal  is  made  imposHible  by  th6 
act  of  the  law,  where  the  plaiutiff  loses*  nothing  by  the  omiBsion  of  any  act  which  it  ii 
in  the  power  of  the  bail  to  perform.  \Miether  relief  will  be  granted  by  bringing  up 
the  principal  on  fiabeas  corpuSy  or  by  extending  the  time  for  surrender,  or  by  granting 
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a  disoliar^e  on  motion,  will  dei)eiid  u\yon  the  fact  whether  the  one  mode  will  be  mora 
beneficial  t<>  the  i)laintilT  than  the  other. 
Hie  defendant,  M.,  pive  lK)nd  under  tlie  innohent  laws,  conditioned  that  he  would  sur- 
render himself  to  the  shei-ifl  of  Atlantic  county  if  his  discharge  as  au  inaolveut  was 
refused  At  tlic  time  his  discharge  was  refused,  he  was  in  the  county  jail  of  Miid 
oounty  prior  to  his  removal  to  the  State  Prison,  to  which  he  had  been  sentenced  for 
crime,  7/^/^,  that  this  did  not  excuse  an  actual  surrender  of  M.  to  the  sheriff.  He 
could  have  said  to  the  sheriff  that  he  put  himself  into  his  custody  according  to  the 
condition  of  the  insolveut  bond,  and  this  would  have  enabled  the  sheriff  to  retake  liim 
after  he  had  been  liberated  from  incarceration  on  the  criminal  charge. 

/^N  rule  to  show  cause.     The  opinion  states  tlie  case. 
W.  E.  Potter,  for  plaintiff. 
A,  C,  Scovel  and  P.  Z.  Voorhees,  for  defendants. 

Van  SroKEL,  J.  This  suit  is  upon  a  bond  executed  by  the  defendants 
ander  the  insolvent  laws  of  this  State,  conditioned  that  the  defendant, 
Mattix,  would  appear  and  apply  for  the  benefit  of  the  insolvent  laws  of 
this  State,  and  if  he  was  refused  his  discharge  as  an  insolvent  debtor,  that 
he  would  surrender  himself  to  the  custody  of  the  sheriff  of  the  county  of 
Atlantic. 

The  breach  assigned  is,  that  Mattix  was  refused  his  discharge,  and  that 
he  did  not  surrender  himself.  The  defendants,  on  the  trial  of  the  cause, 
admitted  that  the  discharge  was  refused,  and  offered  to  show  in  excuse 
that  the  surrender  was  rendered  impossible  by  act  of  law ;  that,  at  the 
time  I  he  discharge  was  refused,  Mattix  was  incarcerated  in  the  county 
jail  of  Atlantic  county,  prior  to  his  removal  to  the  State  Prison,  to  which 
he  had  been  sentenced  for  a  term  of  years  for  the  crime  of  rape. 

The  question  in  the  case  is,  whether  this  was  a  lawful  excuse  for  the 
failure  to  make  an  actual  surrender  of  the  principal  to  the  bond  ? 

Cases  of  special  bail  are  chiefly  relied  upon  to  support  the  defendants' 
case. 

In  the  case  of  Peter  Vergen's  Bail,  2  Str.  1217,  the  principal,  having 
been  convicted  of  felony,  was  brought  up  by  habeas  corpus  and  surrendered 
in  discharge  of  his  bail  in  a  civil  action. 

The  same  practice  was  adopted  in  Sharp  v.  Sheriff,  7  Term  R.  226, 
where  the  principal  was  committed  to  prison  on  a  charge  of  murder. 

In  Trinder  v.  Shirley,  1  Doug.  45,  the  principal  having  become  a  peer 
by  succession  to  his  brother,  and  it  therefore  being  no  longer  in  the  power 
of  the  bail  to  surrender  him,  the  court  ordered  an  exoneretur  to  be  entered 
on  the  bail  piece.  In  Wood  v.  Mitchel,  6  Term  R.  247,  and  in  Robertson  v, 
Patterson,  7  East,  405,  an  exoneretur  was  entered  on  the  bail  piece  in  the 
first  instance,   without  bringing  up  the  principal  on  habeas  corpus.      In 
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the  former  case  the  defendant  was  under  sentence  of  transportatiuu  for 
felony,  and  in  the  latter  he  was  impressed  into  the  king's  service. 

The  same  rule  prevails  in  New  York  when  the  defendant  has  beea 
sentenced  for  felony.  Cathcart  v.  Cannon,  1  Johns.  Cas.  28  ;  Lofiin  v. 
Fowicr,  18  Johns.  335  ;  People  v.  Barllett,  3  Hill,  570. 

A  distinction  was  made  in  BigpieU  v.  Forrest,  2  Johns.  482,  where  the 
defendant  was  detained  in  prison  on  a  charge  of  felony  before  conviction, 
and  a  habeas  corpus  was  granted  to  produce  the  body  of  the  prisoner,  that 
he  might  be  surrendered  in  discharge  of  the  bail. 

In  Parker  v.  Chandler,  8  Mass.  264,  the  court  said  that  nothing  but 
the  act  of  God  would  excuse  the  bail,  but  this  case  was  overruled  by 
Begelow  v.  Johnson,  16  Mass.  218,  and  Way  v.  Wright,  5  Mete.  380.  In 
the  latter  case  the  discharge  was  granted,  on  motion,  without  bringing 
the  defendant  into  court  by  habeas  corpus.  The  cases  almost  uniformly 
recognized  the  rule,  that  where  the  condition  of  a  bond  or  recognizance 
becomes  impossible  of  performance  by  the  act  of  God,  or  of  the  law,  or  of 
'he  obligee,  the  obligation  is  saved.  People  v.  Manning^  8  Cow.  297  ; 
Tayl(yr  v.  Taintor,  16  Wall.  366  ;  Hillyard  v.  Mutual  Ben.  Ins.  Co,,  6 
Vroom,  415. 

The  rule  is  thus  stated  in  1  Tidd's  Pr.  293  :  "  Whenever,  by  act  of 
the  law,  a  total  impossibility  or  temporary  impracticability  to  render  a 
defendant  has  been  occasioned,  the  court  will  relieve  the  bail  from  the 
Uiiforeseen  consequences  of  having  become  bound  for  a  party  whose  con- 
dition has  been  so  changed  by  operation  at  law,  as  to  put  it  out  of  their 
p  >wer  to  perform  the  alternative  of  their  obligation  without  any  default, 
laches  or  possible  collusion  on  their  part." 

There  is  no  doubt  that  the  bail  are  entitled  to  relief  when  the  surrender 
is  made  impossible  by  the  act  of  the  law,  where  the  plaintiff  loses  nothing 
by  the  omission  of  any  act  which  it  is  in  the  power  of  the  bail  to  perform ; 
the  governing  principle  being  that  as  the  power  of  making  the  surrender 
is  taken  away  by  an  act  of  law,  the  obligation  to  surrender  is  thereupon 
discharged  by  law,  as  the  surety  cannot,  by  law,  surrender  his  principal ; 
he  cannot,  by  law,  be  held  answerable  for  not  surrendering. 

That  the  inability  to  surrender  must  flow  wholly  from  the  act  of  the 
law,  and  have  no  contribution  from  the  neglect  or  omission  of  the  contract- 
ing party,  is  illustrated  by  the  case  of  Taylor  v.  Taintor,  supra. 

In  that  case  the  bail  entered  into  recognizance  for  the  appearance  oi 
the  principal  to  answer  to  a  criminal  charge,  and  afterward  suffered  him 
to  go  into  another  State,  and  while  there  he  was  delivered  up  on  the 
r^'.quisition  of  the  governor  of  a  third  State,  and  there  imprisoned  for 
crime.     Mr.  Justice  Swayne,  in  delivering  the  opinion  of  the  court,  said^ 
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^at  if  the  principal  had  been  arrested  in  the  State  where  the  obligation 
was  given,  and  sent  out  by  the  governor,  the  bail  would  be  exonerated  ; 
but  the  bail  having  the  principal  delivered  into  their  custody,  with  full 
power  to  take  and  deliver  him  up  at  any  time,  must  bear  the  loss  which 
ensued  from  their  permitting  him  to  go  beyond  the  limits  of  their  State, 
where  he  was  seized  by  a  law  not  operative  in  the  State  where  the  obligiV 
tion  was  assumed. 

Whether  relief  will  be  granted  to  the  bail  by  bringing  up  the  principal 
on  habeas  corpus^  or  by  extending  the  time  for  the  surrender,  or  by  grant- 
ing a  discharge  on  motion,  or  by  pleading  in  excuse  to  an  action  against 
the  bail,  is  the  subject  of  discussion  in  cases  hereafter  cited.  Whether 
the  defendant  shall  adopt  the  one  or  the  other  of  these  modes  of  relief,  I 
think,  should  be  held  to  depend  upon  the  fact  whether  the  one  will  be 
more  beneficial  to  the  plaintiff  than  the  other. 

In  Aiken  v.  Bichardson,  15  Vt  505,  Royce,  Justice,  says  :  "  That  courts 
are  at  liberty  to  consider  the  effect  of  surrendering  the  principal,  and  if 
they  perceive  that  it  could  be  of  no  benefit  to  the  creditor,  they  will  not 
require  it,  but  release  the  bail.  This  happens  when  the  surrender  cannot 
legally  be  followed  by  further  proceedings  against  the  body  of  the  princi- 
pal." 

To  the  same  effect  is  the  language  of  Chief  Justice  Poland  in  McFar^ 
land  V.  Wilbur^  85  Vt.  347 :  "  It  seems  to  us  that  the  whole  question 
hinges  upon  this :  If  the  defendants  had  surrendered  their  principal,  could 
the  plaintiff  have  held  his  body  till  he  satisfied  his  debt,  or  would  he  have 
been  entitled  to  an  immediate  discharge,  so  that  such  surrender  would 
have  been  wholly  unavailing  to  the  creditor  ?  " 

In  cases  where  the  bail  are  entitled  to  be  discharged  ex  debito  justitiay 
it  has  been  held  that  they  may  apply  for  an  exoneretur  by  way  of  sum- 
mary proceeding,  or  plead  the  matter  as  a  bar  to  a  suit  against  them. 
This  rule  has  been  applied  to  that  class  of  cases  where  the  principal,  if 
surrendered,  would  be  entitled  to  an  immediate  and  unconditional  release 
from  custody,  as  in  case  of  a  person  discharged  in  bankruptcy  proceedings, 
or  where  he  dies  before  the  bail  is  fixed,  or  is  imprisoned  by  the  State's 
authority,  so  that  a  habeas  corpus  will  not  be  granted  for  the  purpose  of 
making  an  actual  render.  Beers  v.  Haughton,  9  Pet.  829  ;  Peoph  v. 
Mamiing,  8  Cow.  297  ;  People  v.  Bartlett^  3  Hill.  570  ;  Olcott  v.  ZtV/y, 
4  Johns.  407  ;  Mannin  v.  Partridge^  14  East,  599  ;  Hulshizer  v.  Koeher^ 
Spencer,  890. 

The  rule  being  well  settled,  that  where  a  performance  of  a  condition 
18  rendered  impossible  by  the  act  of  the  law,  the  obligors  are  discharged, 
where  there  is  no  omission  on  their  part  to  do  any  act  which  could  avail 
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the  other  party  ;  the  only  question  in  this  case  is,  whether  the  offer  of 
proof  made  by  the  defendants  brought  them  within  the  operation  of  this 
rule  ? 

Mattix  was  not  in  the  custody  of  his  sureties  ;  they  stipulated  uncon* 
diuonally  for  his  surrender  of  himself,  if  his  discharge  as  an  insolvent 
was  refused.  The  case  differs  from  that  of  a  recognizance  to  appear  and 
answer  to  a  criminal  charge,  and  from  special  bail  in  civil  cases.  In  the 
former  case,  when  the  term  of  imprisonment  had  expired,  the  principal 
could  be  re-arrested  on  criminal  process,  and  in  the  latter  a  ca,  sa,  could 
issue  after  the  penalty  for  the  crime  had  been  borne.  But  in  the  case 
of  an  insolvent  debtor,  released  on  bond  under  our  statute,  no  mode  is 
provided  for  his  re-arrest  after  he  is  discharged  from  actual  imprison- 
ment. The  bond  is  the  creditor's  only  means  of  returning  the  debtor  to 
custody,  if  a  discharge  is  refused  ;  it  can  be  effected  only  by  his  volun- 
tary act  in  performance  of  his  engagement,  and,  therefore,  if  the  sureties 
are  released  the  creditor  would  be  remediless. 

The  defendants,  therefore,  should  not  be  shielded  by  the  rule  of  law 
which  they  have  invoked,  unless  they  show  that  the  act  of  the  law  put  it 
without  the  power  of  Mattix  to  save  the  plaintiff  the  protection  which 
tlie  insolvent  bond  was  designed  to  give  her. 

It  required  no  rule  of  court  to  surrender  Mattix  ;  when  the  discharge 
was  refused  his  obligation  was  simply  to  surrender  himself  to  the  sheriff. 
Woodruffs,  Barrett y  3  Green,  40;    Voorhees  v.  Thorn,  1  Zabr.  77. 

If  Mattix  had  died  before  the  term  of  court  next  after  the  execution 
of  his  bond,  his  sureties  would  not  have  been  liable  on  the  bond ;  whether 
if  he  had  been  incarcerated  in  the  State  Prison  at  the  time  his  discharge 
as  an  insolvent  was  refused,  so  that  he  could  not  by  any  action  on  his 
part  have  been  given  into  the  custody  of  the  sheriff  of  Atlantic  county, 
he  would  have  been  bound  to  surrender  himself,  when  he  was  discharged 
from  confinement,  need  not  now  be  considered.  In  this  case,  at  the  very 
time  he  was  refused  his  discharge,  he  was  in  the  custody  of  the  sheriff 
at  the  county  jail,  on  the  criminal  charge,  and  it  was  in  his  power  to  say 
to  the  sheriff,  that  he  put  himself  into  his  custody,  also,  according  to  the 
condition  of  the  insolvent  bond,  in  exoneration  of  his  sureties.  That 
would  have  been  an  actual  surrender  in  compliance  with  his  undertak- 
ing, not  at  all  inconsistent  with  the  fact  that  he  was  already  held  under 
the  criminal  charge,  and  it  would  have  enabled  the  sheriff  to  re-take  him 
after  he  had  been  liberated  from  incarceration  for  the  criminal  offense. 
For  want  of  such  voluntary  surrender,  neither  the  sheriff  nor  the  plain- 
tiff could  re-take  him  after  the  expiration  of  his  term  of  imprisonment 
The  surrender,  therefore,  was  not  rendered  impossible  by  the  act  or 
Vol.  XX.— 50 
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operation  of  law,  and  the  sureties  are  not  released  from  thoir  stipulation 
that  Mattix  should  make  it. 

The  court  below  properly  refused  to  permit  the  defendants  so  to 
amend  their  pleas  as  to  set  up  this  defense. 

The  ruls  to  show  cause  should  be  discharged. 


Marshall  v.  Welwood. 

(9  Vroom,  339.) 

yuiaance  —  explosion  of  steams-boiler  —  liability  qf  owner. 

The  owner  of  a  steam  boiler,  which  he  has  In  nse  on  his  own  property,  is  not  responsi- 
ble, m  the  absence  of  negligence,  for  the  damages  done  by  its  borsting. 

VCTION  for  damages  done  to  the  property  of  the  plaintiff  by  tho 
bursting  of  the  boiler  of  a  steam  engine  on  the  adjoining  property 
of  the  defendant  Welwood.  Garside,  the  other  defendant,  had  sold  this 
boiler  to  Welwood,  and  was  experimenting  with  it  at  the  time  of  the  ex- 
plosion. 

The  case  came  before  the  court  on  a  motion  for  a  new  trial,  the  ver- 
dict having  gone  for  the  plaintiff  against  both  defendants. 

J,  B.  Vredenhurghy  for  the  motion. 

Beasley,  C.  J.  The  judge,  at  the  trial  of  this  cause,  charged,  among 
other  matters,  that  as  the  evidence  incontestibly  showed  that  one  of  tho 
defendants,  Welwood,  was  the  owner  of  the  boiler  which  caused  the 
damage,  he  was  liable  in  the  action,  unless  it  appeared  that  the  same  was 
not  being  run  by  him,  or  his  agent,  at  the  time  of  the  explosion.  The 
proposition  propounded  was,  that  a  person  is  responsible  for  the  imme- 
diate consequences  of  the  bursting  of  a  steam  boiler,  in  use  by  him,  irre- 
spective of  any  question  as  to  negligence  or  want  of  skill  on  his  part. 

This  view  of  the  law  is  in  accordance  with  the  principles  maintained, 
with  great  learning  and  force  of  reasoning,  in  some  of  the  late  English 
decisions.  In  this  class  the  leading  case  was  that  of  Fletcher  v.  Rylands^ 
L.  R.,  1  Exch.  265,  which  was  a  suit  on  account  of  damage  done  by 
water  escaping  on  to  the  premises  of  the  plaintiff  from  a  reservoir  which 
the  defendant  had  constructed,  with  due  care  and  skill,  on  his  own  land. 
The  judgment  was  put  on  a  general  ground,  for  the  coui't  said :  '*  Wa 
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think  the  true  rule  of  law  is,  that  the  person  who,  for  his  own  purposes, 
brings  on  his  lands  and  collects  and  keeps  there  any  thing  likely  to 
do  mischief,  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he  does 
not  do  so,  is  prima  facie  answerable  for  all  the  damage  which  is  tho 
natural  consequence  of  its  escape."  This  result  was  deemed  just,  auti 
was  sought  to  be  vindicated  on  the  theory  that  it  is  but  reasonable  that 
a  person  who  has  brought  something  on  his  own  property  which  was  not 
naturally  Uiere.  harmless  to  others,  so  long  as  it  is  confined  to  his  own 
property,  but  which  he  knows  to  be  mischievous  if  it  gets  on  his  neigh- 
bor's, should  be  obliged  to  make  good  the  damage  which  ensues,  if  he 
does  not  succeed  in  confining  it  to  his  own  property.  This  principle 
would  evidently  apply  to,  and  rule,  the  present  case  ;  for  water  is  no 
more  likely  to  escape  from  a  reservoir  and  do  damage,  than  steam  is 
from  a  boiler ;  and,  therefore,  if  he  who  collects  the  former  force  upon 
his  property,  and  seeks,  with  care  and  skill,  to  keep  it  there,  is  answer- 
able for  his  want  of  success,  so  is  he  who,  under  similar  conditions,  en- 
deavors to  deal  with  the  latter.  There  is  nothing  unlawful  in  introduc- 
ing water  into  a  properly  constructed  reservoir  on  a  person's  own  land, 
nor  raising  steam  in  a  boiler  of  proper  quality  ;  neither  act,  when  per- 
formed, is  a  nuisance  per  se  ;  and  the  inquiry  consequently,  is,  whether 
in  the  doing  of  such  lawful  act  the  party  who  does  it  is  an  insurer 
against  all  flaws  in  the  apparatus  employed,  no  matter  how  secret,  or  un- 
ascertainable  by  the  use  of  every  reasonable  test,  such  flaws  may  be. 
This  English  adjudication  takes  the  affirmative  side  of  the  question,  con- 
ceding, however,  that  the  subject  is  not  controlled  by  any  express  decis- 
ion, and  that  it  is  to  be  investigated  with  reference  to  the  general  grounds 
of  jurisprudence.  I  have  said  the  doctrine  involved  has  been  learnedly 
treated,  and  the  decision  is  of  great  weight,  and  yet  its  reasoning  has  failed 
to  convince  me  of  the  correctness  of  the  result  to  which  it  leads,  and 
fiuch  result  is  clearly  opposed  to  the  course  which  judicial  opinion  has 
taken  in  this  country.  The  fallacy  in  the  process  of  argument  by  which 
judgment  is  reached  in  this  case  of  Fletcher  v.  Rylands^  appears  to  me  to 
consist  in  this  :  that  the  rule  mainly  applicable  to  a  class  of  cases  which,  I 
think,  should  be  regarded  as,  in  a  great  degree,  exceptional,  is  amplified  and 
extended  into  a  general,  if  not  universal,  principle.  The  principal  in- 
stance, upon  which  reliance  is  placed,  is  the  well-known  obligation  of  the 
owner  of  cattle,  to  prevent  them  from  escaping  from  his  land  and  doing 
mischief.  The  law  as  to  this  point  is  perfectly  settled,  and  has  been 
settled  from  the  earliest  times,  and  is  to  the  effect,  that  the  owner  must 
take  charge  of  his  cattle  at  his  peril,  and  if  they  evade  his  custody  he  is, 
in  some  measure,  responsible  for  the  conseqiiences.     This  is  the  doctrina 
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of  the  Year  Books,  but  I  do  not  fiud  that  it  is  grounded  in  any  theoreti* 
cal  principle,  making  a  man  answerable  for  his  acts  or  omissions,  without 
regard  to  his  culpability.     That  in  this  particular  case  of  escaping  cattle 
6c)  stringent  an  obligation  upon  the  owner  should  grow  up,  was  not  uu^ 
Lutural.      That   the  beasts  of   the   land-owner  should  be  successfully 
restrained,  was  a  condition  of  considerable  importance  to  the  unmolested 
enjoyment  of  property,  and  the  right  to  plead  that  the  escape  had  occurred 
by  inevitable  accident,  would  have  seriously  impaired,  if  it  did  not  en- 
tirely frustrate,  the  process  of  distress  damage  feasant.     Custom  has  had 
much  to  do  in  giving  shape  to   the  law,  and  what  is  highly  convenient 
readily  runs  into  usage,  and  is  accepted  as  a  rule.     It  would  but  rarely 
occur  that  cattle  would  escape  from  a  vigilant  owner,  and  in  this  instance 
Midi  rare  exceptions  seem  to  have  passed  unnoticed,  for  there  appears 
to  be  no  example  of  the  point  having  been  presented  for  judicial  consid- 
eration ;  for  the  conclusion  of  the  liability  of  the  unnegligent  owner 
rests  in  dicta^  and  not  in  express  decision.     But  waiving  this,  there  is  a 
consideration  which   seems  to  me  to  show  that  this  obligation  which  is 
put  upon  the  owner  of  errant  cattle  should  not  be  taken  to  be  a  princi- 
ple applicable,  in  a  general  way,  to  the  use  or  ownership  of  property, 
which  is  this  :  that  the  owner  of  such  cattle  is,  after  all,  liable  only  W 
modo  for  the  injury  done  by  them,  that  is,  he  is  responsible,  with  regard 
to  tame  beasts  who  have  no  exceptionally  vicious  disposition  so  far  as  is 
known,  fur  the  grass  they  eat,  and  such  like  injuries,  but  not  for  the 
hurt  they  may  inflict  upon  the  person  of  others — a  restriction  on  liability 
which  is  hardly  consistent  with  the  notion  that  this  class  of  cases  pro« 
ceeds  from  a  principle  so  wide  as  to  embrace  all  persons  whose  lawful 
acts    produce,  without  fault  in   them,  and  in  an  indirect  manner,  ill 
results  which  disasti'ously  affect  innocent  persons.     If  the  principle  rul- 
ing these  cases  was  so  broad  as  this,  conformity  to  it  would  require  that 
tlie  person  being  the  cause  of  the  mischief  should  stand  as  an  indemnifier 
against  the  whole  of  the  damage.     It  appears  to  me,  therefore,  that  this 
rule,  which  applies  to  damage  done  by  straying  cattle,  was  carried  beyond 
its   true  bounds,  when  it  was  appealed  to  proof  that  a  person  in  law  i.«* 
answerable  for  the  natural  consequences  of  his  acts,  such  acts  being  law- 
ful in  themselves,  and  having  been  done  with  proper  care  and  skill. 

The  only  other  cases  which  were  referred  to  in  support  of  the  judg- 
ment under  consideration  were  those  of  one  who  was  sued  for  not  keeping 
the  wall  of  his  privy  in  repair,  to  the  detriment  of  his  neighbor,  being 
the  case  of  Tenants,  GovMing^  1  Salk.  21,  and  several  actions  which  it 
is  said  had  been  brought  against  the  owners  of  some  alkali  works  fof 
damages  alleged  to  have  been  caused  by  the  chlorine  fumes  escaping 
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from  their  works,  the  case  showed,  had  been  erected  upon  the  best 
scientific  principles.  But  I  am  compelled  to  think  that  these  cases  are 
but  a  slender  basis  for  the  large  structure  put  upon  it.  The  case  of 
Tenant  v.  Gouiding  presented  merely  the  question  whether  a  land-owner 
is  bound  in  favor  of  his  neighbor  to  keep  the  wall  of  his  privy  in  repair, 
and  the  court  held  that  he  was,  and  that  he  was  responsible  if,  for  wan^ 
of  such  reparation,  the  filth  escaped  on  the  adjoining  land.  No  question 
was  mooted  as  to  his  liability  in  case  the  privy  had  been  constructe<l 
•viifa  care  and  skill  with  a  view  to  prevent  the  escape  of  its  conteii*-, 
uu  I  had  been  kept  in  a  state  of  repair.  Not  to  repair  a  receptacle  of 
t)i"r  kind  when  it  was  in  want  of  repairs  was,  in  itself,  a  prima  fan'* 
ca.^r  of  negligence,  and  it  seems  to  me  that  all  the  court  decided  was  to 

hold  so. 

l>ut  this  consideration  is  also  to  be  noticed,  both  with  respect  to  this 
la^t  case,  and  that  of  the  injurious  fumes  from  the  alkali  works,  that  in 
truth  they  stand  somewhat  by  themselves,  and  having  this  peculiarity  : 
that  the  things  in  their  nature  partake  largely  of  the  character  of 
nuisances.  Take  the  alkali  works  as  an  example.  Placed  iu  a  town, 
under  ordinary  circumstances,  they  would  be  a  nuisance.  When  the  at- 
tempt is  made  by  scientific  methods  to  prevent  the  escape  of  the  fumes, 
it  is  an  attempt  to  legalize  that  which  is  illegal,  and  the  consequence  is, 
if  may  well  be  held  that,  failing  in  the  attempt,  the  nuisance  remains. 

r  cannot  agree  that,  from  these  indications,  the  broad  doctrine  is  to 
be  drawn  that  a  man  in  law  is  an  insurer  that  the  acts  which  he  does, 
such  acts  being  lawful  and  done  with  care,  shall  not  injuriously  affect 
others.  The  decisions  cited  are  not  so  much  examples  of  legal  maxims 
as  of  exceptions  to  such  maxims  ;  for  they  stand  opposed,  and  in  con- 
trast to  principles  which  it  seems  to  me  must  be  considered  much  more 
general  in  their  operation  and  elementary  in  their  nature. 

The  common  rule,  quite  institutional  in  its  character,  is  that,  in  order 
to  sustain  an  action  for  a  tort,  the  damage  complained  of  must  have 
come  from  a  wrongful  act.  Mr.  Addison,  in  his  work  on  Torts,  Vol.  I, 
p.  3,  very  correctly  states  this  rule.  He  says  :  "  A  man  may,  however, 
sustain  grievous  damage  at  the  hands  of  another,  and  yet,  if  it  be  the 
result  of  .inevitable  accident,  or  a  lawful  act,  done  in  a  lawful  manner, 
without  any  carelessness  or  negligence,  there  is  no  legal  injury,  and  no 
tort  giving  rise  to  an  action  of  damages."  Among  other  examples,  he 
refers  to  an  act  of  force,  done  in  necessary  self-defense,  causing  injary  to 
an  innocent  bystander,  which  he  characterizes  as  damnum  sine  injutia 
—  "for  no  man  does  wrong  or  contracts  guilt  in  defending  himself 
Against    an    aggressor."      Other  instances  of  a  like   kind  are   noted. 
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such  as  the  lawful  obstruction  of  the  view  from  the  windows  of 
dwelling-houses ;  or  the  turning  aside,  to  the  detriment  of  an- 
other, the  current  of  the  sea  or  river,  by  means  of  walls  or  dikes.  Many 
illustrations,  of  the  same  bearing,  are  to  be  found  scattered  through  the 
books  of  reports.  Thus,  Dyer,  25  b,  says  :  "  That  if  a  man  have  a 
dog  which  has  killed  sheep,  the  master  of  the  dog,  being  ignorant  of 
i^uch  quality  and  property  of  the  dog,  the  master  shall  not  be  punished 
for  that  killing."  This  case  belongs  to  a  numerous,  well-known  class, 
where  animals  which  are  usually  harmless  do  damage,  the  decisions 
being  that,  under  such  conditions,  the  owners  of  the  animals  are  not 
responsible.  Akin  to  these  in  principle,  are  cases  of  injuries  done  to 
innocent  persons  by  horses  in  the  charge  of  their  owners,  becoming  un- 
governable by  reason  of  unexpected  causes  ;  or  where  a  person  in  a  dock 
was  struck  by  the  falling  of  a  bale  of  cotton  which  the  defendants'  ser- 
vants were  lowering  (Scott  v.  London  Dock  Co,,  3  H.  &  C.  59 C)  ;  or  in 
cases  of  collision,  either  on  land  or  sea.  Hammock  v.  White,  11  C.  B. 
(N.  S.)  588. 

It  is  true  that  these  cases  of  injury  done  to  personal  property,  or  to 
persons,  are,  in  the  case  of  Fletcher  v.  Rylands,  sought  to  be  distinguished 
from  other  damages,  on  the  ground  that  they  are  done  in  the  course  of 
traffic  on  the  highways,  whether  by  laud  or  sea,  which  cannot  be  con- 
ducted without  exposing  those  whose  persons  or  property  are  near  it  to 
some  inevitable  risk.  But  this  explanation  is  not  sufficiently  compre- 
hensive, for,  if  a  frightened  horse  should,  in  his  flight,  break  into  an  in- 
dosure,  no  matter  how  far  removed  from  the  highway,  the  owner  would 
not  be  answerable  for  the  damage  done.*  Nor  is  the  reason  upon  which 
it  rests  satisfactory,  for,  if  traffic  cannot  be  carried  on  without  some  risk, 
why  can  it  not  be  said  with  the  same  truth,  that  the  other  affairs  of  life, 
though  they  be  transacted  away  from  the  highways,  cannot  be  carried  on 
without  some  risk ;  and  if  such  risk  is,  in  the  one  case,  to  be  home  by 
innocent  persons,  why  not  in  the  other?  Business  done  upon  pri/ate 
property  may  be  a  part  of  traffic  as  well  as  that  done  by  the  means  of  the 
highway,  and  no  reason  is  perceived  why  the  same  favor  is  not  to  be  ex« 
tended  to  it  in  both  situations.  But,  besides  this,  the  reason  thus  as- 
signed for  the  immunity  of  him  who  is  the  unwilling  producer  of  the 
damage  has  not  been  the  ground  on  which  the  decisions  illustrative  of 
the  rule  have  been  put ;  that  ground  has  been  that  the  person  sought  to 
be  charged  had  not  done  any  unlawful  act.  Everywhere,  in  all  the 
branches  of  the  law,  the  general  principle,  Chat  blame  must  be  imputable 
• .    ...  .  ■  ■»» 

•  See  Brown  v.  ColUnft,  Ki  Am.  Rep.  :i72  and  note. 
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fM  a  ground  of  responsibility  for  damage  proceeding  from  a  lawful  act, 
is  apparent.  A  passenger  is  injured  by  the  breaking  of  an  axle  of  a 
public  conveyance ;  the  carrier  is  not  liable,  unless  negligence  can  be 
shown.  A  man's  guest  is  hurt  by  the  falling  of  a  chandelier ;  a  suit 
will  not  lie  against  the  host,  without  proof  that  he  knew,  or  ought 
to  have  known,  of  the  existence  of  the  danger. ""^  If  the  steam  engine 
which  did  the  mischief  in  the  present  case  had  been  in  use  in  driving  a 
train  of  cars  on  a  railroad,  and  had,  in  that  situation,  exploded,  and  had 
inflicted  injuries  on  travelers  or  bystanders,  it  could  not  have  been  pre- 
tended that  such  damage  was  actionable,  in  the  absence  of  the  element  of 
negligence  or  unskillfulness.  By  changing  the  place  of  the  accident  to 
private  property,  I  cannot  agree  that  a  different  rule  obtains. 

It  seems  to  me,  therefore,  that  in  this  case  it  was  necessary  to  sub- 
mit the  matter,  as  a  question  of  fact  for  the  jury,  whether  the  occurrence 
doing  the  damage  complained  of,  was  the  product  of  pure  accident,  or 
the  result  of  want  of  care  or  skill  on  the  part  of  the  defendant  or  his 
agents. 

This  view  of  the  subject  is  taken  in  the  American  decisions.  A 
case,  in  all  respects  in  point,  is  that  of  Losee  v.  Buchanan^  51  N.  Y. 
476  ;  S.  C,  10  Am.  Rep.  623.  The  facts  were  essentially  the  same  with 
those  of  the  principal  case.  It  was  an  action  growing  out  of  the  ex- 
plosion  of  a  steam  boiler  upon  private  property,  and  the  ruling  wat 
that  such  action  could  not  be  sustained  without  proof  of  iault  or  negli- 
gence. In  that  report  the  line  of  cases  is  so  fully  set  out  that  it  is  un- 
necessary here  to  repeat  them. 

Tlie  rule  should  he  made  ahsolute, 
NOTB.— See  St.  Peter  v.  Denni9onfn  Am.  Rep.  258  and  note. 
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(9  Vroom,  383.) 
Infant  —  liahillt  j  of  father  for  necessaries.     Consideration, 

No  action  can  be  maintained  against  a  father  for  goods  purchased  on  his  credit  by  a 
minor  child,  even  for  neces.«aries,  unless  the  father  has  expressly  or  impliedly  author- 
ized the  purchase  on  his  credit. 

The  mere  moral  obli^ition  of  a  ])areiit  to  'maintain  his  child  affords  no  legal  inferevci 
of  a  promise  to  i^ay  a  debt  contmcted  by  the  latter  even  for  necessaries . 

♦  See  KtndaU  v.  BoUon^  19  Am.  Rep  446. 
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A  mere  moral  obligation  or  duty  as  an  executed  consideration  is  not  a  soffldeut  con- 
Bideration  to  support  a  Rabsequent  express  promise. 

Goods  having  been  sold  to  a  minor  child  of  the  defendant,  on  his  credit,  without  his 
lvnowled>;e  or  consent,  held^  that  a  subsequent  promise  by  the  defendant  to  pay 
was  invalid  for  want  of  a  legal  consideration .       (i^ee  noUy  p.  403. ) 

i  CTION  brought  before  the  First  District  Court  of  the  city  of 
-^  Newark  to  recover  for  goods  sold  by  the  plaintiffs  to  a  minor 
child  of  defendant,  upon  the  defendant's  credit.  The  cause  was  tried 
before  a  jury.  The  plaintiffs  proved  their  books  of  account,  showing 
the  entries  against  the  father  for  the  son.  It  was  proved  that  the  goods 
were  sold  by  the  plaintiffs  without  the  order,  knowledge  or  consent  of 
the  defendant.  The  jury  found  a  verdict  for  plaintiffs,  upon  which 
judgment  was  entered. 

The  defendant,  being  dissatisfied  with  the  direction  of  the  judge  in 
point  of  law,  appealed  to  the  Court  of  Common  Pleas,  which  court  af- 
firmed the  judgment.  Thereupon  the  defendant  below  sued  out  a  writ 
of  certiorari. 

On  certiorari  of  the  Essex  Common  Pleas. 

C7.  U.  Hill^  for  plaintiffs  in  certiorari, 
A.  Struhle,  cordra, 

Depue,  J.  The  duty  of  a  father  to  provide  maintenance  for  his 
children  is  a  mere  moral  obligation.  Except  in  cases  within  the  statute 
of  Elizabeth,  and  by  the  procedure  there  pointed  out,  he  is  not  legally 
compellable  to  perform  this  duty. 

No  action  can  be  maintained  against  a  father  for  goods  purchased  on 
his  credit  by  his  minor  child,  even  though  they  be  necessaries,  unless  the 
father  has  expressly  or  impliedly  authorized  the  purchase  on  his  credit. 
The  authority  of  an  infant  to  bind  the  father  by  contract  for  necessaries 
may  be  inferred  from  slight  evidence.  But,  nevertheless,  where  the 
parent  gives  no  authority,  and  enters  into  no  contract,  he  is  no  more 
liable  to  pay  a  debt  contracted  by  his  child  even  for  necessaries,  than  a 
mere  stranger  would  be.  1  Parsons  on  Contracts,  299  ;  1  Chitty  on  Con- 
tracts, 210 ;  Mortimore  v.  Wright,  6  M.  &  W.  482 ;  Raymond  v.  Loylj 
10  Barb.  489  ;  Plotts  v.  Rosehury,  4  Dutch.  146.  The  mere  moral 
obligation  of  a  parent  to  maintain  his  child  affords  no  legal  inference  of 
a  promise  to  pay  a  debt  contracted  by  him  even  for  necessaries.  SheUon 
V.  Springetty  11  C  B.  452. 

The  case  shows  that  the  goods  were  sold  by  the  plaintiffs  to  the  de- 
fendant's son  without  the  order,  knowledge  or  consent  of  the  father. 
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The  judgment  therefore  cannot  be  sustained  on  the  ground  of  the  agency 
of  the  son  in  making  the  contract  in  his  father's  name. 

The  judgment  was  sought  to  be  sustained  upon  a  promise  by  the  father 
to  pay,  made  after  the  goods  were  furnished.  There  was  testimony 
tending  to  show  that  the  defendant,  after  the  goods  were  sold,  had  prom* 
ised  to  settle  the  bill,  or  see  it  settled.  The  judge  charged  the  jury, 
"  that  if  they  believed  that  the  defendant  did  promise  to  settle  or  pay  the 
bill,  the  obligation  of  the  parent  to  provide  for  the  minor  child  was  a 
sufficient  consideration  for  the  promise,  and  would  bind  him." 

There  was  no  proof  that  the  goods  sold  were  such  as  were  proper  to 
be  provided  for  the  maintenance  of  the  son,  having  regard  to  the  estate 
and  social  position  of  his  father,  or  were  indispensable  to  his  life  or  bodily 
comfort.  The  moral  obligation  of  a  parent  to  provide  for  his  children 
must  have  some  limit.  It  is  not  so  far-reaching  in  its  operation  as  to 
impose  a  duty  on  the  parent  to  provide  every  thing  which  the  taste  or 
extravagance  of  the  child  may  prompt  him  to  desire,  or  tradesmen  may 
see  fit  to  provide.  The  obligation  is  limited  to  the  furnishing  of  such 
articles  as  are  necessary  to  the  maintenance  and  support,  leaving  to  the 
parent,  in  virtue  of  his  parental  authority,  a  discretion  how  far  he  may 
deem  it  prudent  to  exercise  his  generosity  in  the  indulgence  of  his  child. 
The  case  fails  to  show  the  existence  of  any  moral  duty  on  the  part  of  the 
defendant  toward  his  son,  which  would  require  him  to  supply  the  goo<ls 
sued  for.  As  the  plaintiff  was  bound  to  make  out  his  case  by  proof  of  a 
consideration  which  would  support  the  promise,  as  well  as  the  promise, 
the  cause  of  action  in  this  respect  was  not  established. 

Brt  the  charge  was  intended  to  present  the  question  whether  a  moral 
duty  without  any  legal  obligation  is  a  sufficient  consideration  to  give 
validity  to  a  subsequent  express  promise. 

In  Hawkes  v.  Saunders,  Cowp.  290,  Lord  Mansfield  said  that "  where 
a  man  is  under  a  moral  obligation,  which  no  court  of  equity  or  law  can 
enforce,  and  promises,  the  honesty  and  rectitude  of  the  thing  is  a  con- 
sideration." And  Justice  Buller  declared  the  true  rule  to  be  that 
"  wherever  a  defendant  is  under  moral  obligation,  or  is  liable  in  con- 
science and  equity  to  pay,  that  is  a  sufficient  consideration."  Thfe  influ 
ence  of  these  great  names  induced  the  opinion,  which  at  one  time  pre- 
vailed, that  a  mere  moral  obligation,  under  all  circumstances,  was  a 
sufficient  consideration  for  an  express  promise.  Subsequent  examination 
of  this  doctrine,  in  the  light  of  legal  principles,  has  led  to  a  modification 
oi  this  opinion,  and  a  repudiation  of  the  principle  in  its  gertjrality  oi 
a])plicution. 

In  an  elaborate  note  to  Wennall  v.  Aihuy,  3  B.  &  P   247,  the  sailisr 
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cases,  iitcludiug  Hnwke$  v.  Saunders^  are  collected  and  subjected  to  a 
critical  and  discriminating  examination.  It  is  there  observed,  that  Lord 
Mansfield  "  used  the  term  *  moral  obligation '  not  as  expressive  of  any 
vague  and  undefined  claim  arising  from  nearness  of  relationship,  but  oi 
ihose  imperative  duties  which  would  be  enforceable  by  law,  were  it  not 
for  some  positive  rule,  which,  with  a  view  to  general  benefit,  exempts  the 
party  in  that  instance  from  legal  liability."  The  justice  of  this  observa- 
tion is  apparent  from  the  cases  stated  by  the  Chief  Justice  as  illustra- 
tions of  the  application  of  the  doctrine.  He  enumerates  promises  to 
pay  debts,  the  recovery  of  which  is  barred  by  the  statute  of  limitations  — 
a  promise  by  a  man  after  he  becomes  of  age  to  pay  a  just  debt  contracted 
during  minority,  but  not  for  necessaries ;  a  promise  by  a  bankrupt  after 
his  certificate  to  pay  his  debts  in  full ;  and  a  promise  to  perform  a  secret 
trust,  or  a  trust  void  for  want  of  writing  by  the  statute  of  frauds.  lu 
each  of  these  instances  there  was,  originally,  a  consideration  of  benefit 
to  the  promisor,  for  which  a  promise  would  have  been  implied  capable  of 
legal  enforcement,  if  some  statutory  provision  or  positive  rale  of  law  had 
not  debarred  the  party  from  legal  remedy.  Indeed,  in  the  case  then  in 
hand,  which  was  an  action  on  a  promise  by  an  executrix,  into  whose 
hands  assets  had  come,  more  than  sufficient  to  pay  debts  and  legacies,  to 
pay  the  plaintiff  his  legacy,  the  defendant  had  received  a  consideration 
with  respect  to  which  a  remedy  might  have  been  had  by  action,  were  it 
not  for  a  technical  rule  of  law. 

In  the  note  above  referred  to,  the  conclusion  is  aiTived  at  from  au 
examination  of  all  the  cases,  that  *^  an  express  promise  can  only  revive 
a  precedent  good  consideration  which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law,  but  can  give  no  original  right  of  action,  if  the 
obligation  on  which  it  is  founded  never  could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or  statute  provision." 

The  principle  thus  enunciated  was  approved  by  Lord  Denman  in 
Eastwood  V.  Kenyon,  11  A.  &  E.  438,  and  adopted  by  the  judges  of  the 
Quee^i^s  Bench  in  Beaumont  v.  Reeve,  8  Q.  B.  486,  and  may  now  be 
considered  as  the  settled  law  in  the  English  courts.  It  has  also  been 
approved  and  made  the  basis  of  judicial  derision  quite  generally  by  the 
courts  in  this  country.  Smith  v.  Ware,  13  Johns.  258  ;  Ehle  v.  Jtidson, 
24  Wend.  97 ;  Geer  v.  Archer,  2  Barb.  420 ;  Mills  v.  Wynum,  3  Pick. 
207;  Dodge  v.  Adams,  Id  id.  429;  Whenkm  v.  Wilmarth,  13  Mete. 
42'i :  Cock  v.  Bradley,  7  Conn.  57.  In  Jlfills  v.  Wyma?i  the  promise 
rred  on  wls  by  a  father  to  pay  expenses  which  had  been  incurred  in 
relieving  his  son,  of  full  ago,  who  had  been   sudtltjnly  taken  tick  among 


JUNE  TERM,  1876.  4U3 


Freerman  v.  Robinson. 


strangers.  And  in  Cook  v.  Bradley  the  action  was  on  a  promise  bj  x 
•on,  who  was  in  affluent  circumstances,  to  pay  for  necessaries  which  had 
previously  lieen  furnished  to  his  father,  who  was  indigent,  and  in  need 
of  relief.  In  both  cases  the  moral  duty  was  recognized,  but  was  hold 
not  to  be  a  sufficient  consideration  to  give  validity  to  a  subsequent 
promise.  In  Dodge  v.  Adams  the  moral  obligation  of  a  fathei  to  support 
hi.«  children  was  directly  held  not  to  be  a  sufficient  consideration  lor  t: 
subsequent  promise  to  pay  for  the  board  of  his  minor  children,  -vha  V%d 
been  taken  from  his  house  without  his  consent. 

In  Briggs  v.  Sutton,  Spencer,  582,  Carpenter,  J.,  gives  his  unqualified 
approbation  to  the  rule  above  extracted  from  the  note  to  Wenncdl  v. 
Adneg,  and  it  may  now  be  considered  as  the  settled  law,  established  on 
principle  and  authority,  that  mere  moral  obligation,  or  duty  as  an  «x- 
ejuted  consideration,  is  hot  a  sufficient  consideration  to  support  a  subse- 
quent express  promise.  If  services  be  rendered,  at  the  request  of  the 
promisor,  which  are  for  the  benefit  of  a  third  party,  toward  whom  the 
promisor  owes  only  moral  duties,  they  may  be  recovered  for.  In  such 
cases,  the  precedent  request  and  services  rendered  in  compliance  there- 
with afforded  a  consideration  from  which  a  promise  to  pay  would  be 
unplie<i,  or  such  as  is  needed  to  uphold  an  express  promise.  But  where 
the  duty  is  one  of  moral  obligation  only,  and  the  service  is  rendered 
without  a  previous  request,  a  subsequent  promise  to  pay  is  without  the 
consideration  which  is  necessary  to  the  validity  of  a  contract. 

The  cases  are  collected  and  commented  on  in  1  Chitty  on  Contracts 
(11th  Am.  ed.),  52-60;  1  Smith's  Leading  Cases,  268,  note  to  Lamp- 
Uight  V.  Braihwait;  and  in  1  Parsons  on  Contracts,  432. 

The  judgment  should  he  reversed. 

Note.— See  to  same  eflfeot  Kelly  v.  Davis,  (X.  H.)  6  Am.  Rep.  499.  In  Rnffmondv. 
l/nfL  10  Barb.  48^5,  the  Supreme  Court  of  New  York  at  Geueml  Term  held  tlmt  there  is 
no  le<;al  obligation  on  a  ])arent  to  maiiitiin  his  child  independent  of  the  statutes,  and 
that  tlierefore  the  jwirent  whh  not  liable  for  uecey.«*aries  furnished  his  child  in  the  :ih>»'nc6 
of  a  contract  on  hi.s  part,  express  or  implied,  to  pay  for  them.  Hand,  J.,  delivered  a 
Icanud  oi)inion  in  which  he  examined  and  criticised  many  anthoritios  holdinira  contrary 
doi-tiino.  See  also  ChilcoH  v.  Trimble,  13  Barb.  r)02.  There  jire  (h'rfn  the  otlier  way  in 
y'on  VolkiJibnrffh  v.  irar/;o»,  13  Johns.  480  ;  Clin(<m  y.  liojrhuitJ, '24  id.  Cy'A  \  Crotmrell 
V.  Jivnjamin,  41  Barb.  oa.S  ;  ILnnt  v.  B«ft»,  1  Hilt.  150;  Uf-nnis  v.  Ciark,  2  Cinh.  'Ml, 
:r.:J  ;  II'' .  /.>•  V.  M'  rrotr,  4  .Mo.  151  ;  Toinwnd  v.  Unrnhatn,  :VA  X.  II.  270  ;  Frflcr  v.  F,(hrt 
3.">  TVnn  St,  ."H\  In  Cr-un.  ■•  //  v.  Brnjmnin,  the  wife  and  children  were liviui;  to^Ptlier* 
HMri  tl.o  «i<H)ds  were  oithfr  f".nii<]iedt.o  the  wife  or  to  the  children  on  the  wife's  authority, 
and  tin*  hii.-^l'.'ind  was  i)n)p{'rly  held  liable  as  the  ;;oods  properly  came  in  the  catefcoryoi 
nf'*.('ssaii<*rt  to  wife. 

Thnt  caso  was  liUetliP  rocont  Kiii^lish  case  of  B<n'  V//  v.  Fonhn',  L.  R.,  3  Q.  B.  550,  /vhenv. 
hi  the  Inisband  was  held  Uable  Ui  a  third  person  fur  nor'e>.-aric^  funiislcj  to  lii.-^  child 
ou  the  order  of  his  wife.     This  was  on  the  gro'ind  that  as  .she  was  justifiably  livluj* 
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separate  from  her  hui^biUKl  and  had  the  custody  of  her  child  under  statutory  authority, 
the  reasonable  expenses  of  tlie  child  were  part  of  her  reasonable  expenses.  In  the 
opinion  of  Blackburn  it  is  intimated  that  a  father's  lejjal  obli<;atiou  to  sup^iorthis  child 
u»  not  more  than  to  supply  such  food  and  clotliing  aa  are  necessary  for  health. 

CooKBt*KN,  C.  J.,  dissenting,  said: ''  It  is  imw  well  established  tliat,  except  under  the 
operation  of  the  i>oor  law,  tliere  is  no  legal  obIi.i;ation  on  the  pail  of  the  father  to  main- 
tain liis  child,  unless,  indeed,  the  neglect  to  do  so  should  bring  the  caae  within  the 
criminal  law  Civilly  there  is  no  such  obligation,"  and  to  this  point  he  cited  the 
language  of  Farke,  B.,  in  Mortimer  v.  Wright,  6  M.  &  W.  482, 488.  See  also  Urmtton  t. 
ymi^eomen,  4  Ad.  &  E.  899;  Fluck  v.  Tollemachey  1  0.  &  P.  5;  ShelUm  ▼.  SpringeU^  11 
C  fi.  452;  Kelly  V,  DavU,  49  N.  H.— Rep. 


The  State,  Bbadlet,  prosecutor,  v.  Council  of  the  Town  of 

Haumonton. 

(9  Vroom,  430.) 

Municipal  corporation  —  right  o/J  to  indemnify  officers, 

A  town  may,  out  of  moneys  raised  for  town  purposes,  indemnify  its  oflicerB  for  reason* 
able  expenses  incurred  by  them  in  or  through  the  bona  fide  discharge  of  their  duties.* 


0 


N  certiorari.     The  opinion  states  the  case. 

King,  for  prosecutor. 
Pancoast,  for  defendant. 


Dixon,  J.  The  affidavits  in  this  case  show  that  early  in  the  year 
1874,  the  council  of  the  town  of  Hammonton,  under  the  belief  that  the 
prosecutor  had  fraudulently  got  possession  of  some  of  the  public  moneys 
of  the  town,  directed  one  of  its  members,  Morril  Parkhurst,  to  institute 
le^al  proceedings  against  him  therefor.  Because  of  the  proceedings  so 
instituted,  the  prosecutor  afterward  brought  suit  against  Parkhurst  for 
malicious  proserntion,  upon  the  trial  of  which  suit  Parkhurst  was  ac* 
quitted.  Wliile  this  suit  against  Parkhurst  was  pending,  the  council,  on 
March  30th,  1 874.  passed  the  following  preamble  and  resolution  ; 
"  Whereas,  Morrill  Parkhurst,  a  member  of  this  council,  having  been 
pro'^ecnted  by  one  Roll  in  Bradley,  for  damages  alleged  t-o  have  been 
sustained  by  his  arrest  for  obtaining  money  under  false  pretenses  ;  and 
whereas,  Mr.  Parkhurst  acted,  in  causing  said  arrest,  under  the  instruo- 

•  S^c  Gr'-'/my  v.  Brldiiqutrt,  V}  Am.  Rep.  485. 
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lion  of  council :  therefore,  be  it  resolved,  that  the  town  defend  the  suit, 
and  that  a  committee  be  appointed  to  wait  on  Bradley,  and  ascertain 
his  views  on  the  matter." 

On  motion,  the  clerk  was  authorized  to  employ  counsel  ai\i  r'.anaga 
the  defense,  and  prosecute  further,  if  necessary. 

On  September  26th,  1874,  the  committee  reported  progress,  and,  on 
motion,  an  order  for  $250  was  drawn  for  the  use  of  the  committee  in 
paying  necessary  expenses. 

The  prosecutor,  who  is  a  tax  payer  in  the  town,  seeks  by  certiorari  to 
n^vprse  these  resolutions  and  orders  of  the  council  providing  for  Park- 
limit's  defense,  on  the  ground  of  want  of  legal  power  in  the  council  to 
\\o  what  it  has  thereby  assumed  to  do.  The  reasons  raise  no  question  as 
to  the  bona  fides  of  the  transaction,  or  the  fairness,  in  amount,  of  the  ap- 
propriation. 

The  town  of  Hammonton  was  incorporated  by  act  of  the  legislature, 
npproved  March  5th,  1866.  Pamph.  L.  188.  By  the  seventh  section 
of  tliat  act,  the  legislative  power  of  the  corporation  was  vested  in  the 
roniicilmeii,  who  were  also,  for  the  purposes  of  that  act,  to  do  and  per- 
foruj  the  duties  of,  and  be  invested  with  the  power  and  authority  of  the 
r(»vviiship  committees  of  the  townships  of  the  State,  in  all  cases  wherein 
flir  exercise  of  such  powers  and  duties  should  be  required  in  said  town 
I  lie  twenty-ninth  section  enacts  that  the  legal  voters  of  said  town  shall 
!  rv'ti  power  and  authority,  at  their  annual  elections  in  each  year,  to  raise 
•iK'h  sums  of  money  as  they  may  think  proper  and  necessary  for  tlie  sup- 
port and  maintenance  of  the  poor  of  said  town,  for  the  support  of  com 
mon  scliools,  for  the  making  and  repairino  of  roads  and  highways,  and 
for  an  amount  recjuisite^br  other  fowji  purpost Sy  which  said  sums,  y,\if\i 
as^e•^sed  and  collected,  shall  be  applied  by  the  said  councilmen  to  rhr 
[mrposes  designated  by  the  people  at  such  election,  and  shall  not,  nor 
shall  any  part  of  the  same,  be  used  or  applied  to  any  other  purpf)  e 
whatever. 

At  the  election  held  March  11th,  1874,  the  people  voted  $1,000  for 
wliat  are  designated  in  this  twenty-ninth  section  as  "  other  town  pur- 
poses,"  which  sum  was  thereupon  raised,  and  out  of  this  sum  the  coun- 
'1  claims  the  right  to  apply  the  amount  in  controversy  in  the  manner 
n'licated  by  their  resolutions.  The  question  for  solution,  therefore,  is, 
whether  the  purpose  for  which  this  money  is  to  be  expended  is  a  tovm 
fnirpose^  within  the  meaning  of  the  charter.  It  does  not  at  all  involve 
the  in(|uiry  whether  a  tax,  levied  under  a  vote  of  the  electors,  specifying 
the  object  no  more  definitely  than  "  for  other  town  purposes,"  could  be 
legally  enforced,  but  merely  the  question  whether  the  money,  being  in 
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the  treasury  generally  for  town  purposes,  can  be  applied  by  the  council 
in  the  i»o(le  now  intended. 

By  force  of  the  twelfth  section  of  the  general  township  act  (Nix.  Dig. 
did),  township  committees,  and,  under  the  provisions  of  the  llammoa- 
ton  charter,  therefore,  the  council  of  this  town,  are  charged  with  the 
duty  of  superintending  the  expenditure  of  all  money  raised  by  tax  for 
the  use  of  the  corporation.  It  was  therefore  clearly  the  duty  of  the 
council,  if  the  prosecutor  wrongfully  held  the  public  moneys  of  the 
town,  to  institute  proceedings  for  its  recovery,  and  they  had  the  right  to 
histitute  such  proceedings  when  they  were  reasonably  satisfied  that  he 
80  held  them,  even  if,  in  truth,  he  did  not.  For  such  proceedings,  the 
intervention  of  individual  action  was  necessary,  and  the  council  could 
select  for  such  action  none  more  proper  than  one  of  its  own  members. 
It  accordingly  instructed  Mr.  Parkhurst  to  take  those  steps  against  the 
prosecutor  which  he  pursued.  No  question  has  been  raised  as  to  the 
reasonableness  of  the  judgment  on  which  the  council  acted,  or  as  to  the 
bonajides  of  the  measures  which  Mr.  Parkhurst  adopted  under  its  in- 
structions, except  so  far  as  they  were  impugned  by  the  suit  of  the  pros- 
ecutor against  Mr.  Parkhurst,  in  which  the  question  was  decided  by  the 
verdict  in  their  favor.  So  that  the  resolutions  now  sought  to  be  reversed 
are  resolutions  providing  for  the  defense  of  a  public  officer,  who  h.ia 
acted  bona  fide,  in  obedience  to  instructions  which  the  council  had  the 
right  to  give  him,  in  the  performance  of  its  and  his  duty  to  secure  tiia 
public  funds  of  the  town.  It  is  difficult  to  see  how  the  purpose  of  such 
resolutions  can  be  excluded  from  the  class  of  *'  town  purposes."  Noth- 
ing can  be  more  exactly  a  "  town  purpose  "  than  the  preservation  of 
the  town  fund ;  that  fund  can  be  preserved  only  by  the  vigilance  and 
vigor  of  its  guardians ;  their  activity  can  rarely  be  secured  unless  they 
are  indemnified  in  its  reasonable  and  honest  exercise.  Such  indemnity, 
therefore,  is  bound  in  the  class  of  town  purposes  by  a  short  and  strong 
chain. 

The  principle  on  which  this  result  rests  has  been  applied  in  many 
cases. 

In  The  King  v.  The  Inlialntants  of  Essex,  4  T.  R.  591,  the  expenses 
incurred  by  the  county  magistrates  in  contesting  unsuccessfully  a  fine 
which  had  been  imposed  on  the  county,  were  held  to  be  payable  out  of 
the  county  stock.  And  Lord  Kenton  based  his  judgment  in  this  prop- 
osition, that  whenever  a  duty  is  imposed  on  a  county,  and  where  costs 
incidentally  and  necessarily  arise  in  questioning  the  propriety  of  acta 
done  to  enforce  that  duty,  the  magistrates,  who  have  the  8uperinten<l« 
enoe  over  the  county  purse,  have  necessarily  a  right  to  defray  such  ox» 
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penses  out  of  the  county  stock.  And  Buller,  J.,  says,  it  wouJd  be  sl- 
surd  to  say  that  those  who  have  contracted  on  behalf  of  the  county 
should  not  be  defended  at  the  expense  of  the  county  againa;  i  ^uLt 
brought  therefor. 

Jn.  Attorney- General  Y.  Mayor  of  Nonvich,  2,  Mylne  &  Cr  406,  tb* 
court  refused  to  interfere  with  resolutions  of  the  council  ir^vidin::  for 
puyment,  out  of  the  borough  fund,  of  the  expenses  of  defer  ding  :l>.i 
mayor  and  one  of  the  aldermen  in  quo  warranto  proceedings,  i .  noi  bein^j 
clearly  alleged  by  the  complainant  that  the  quo  warranto  j.roceeding<4 
were  not  for  the  purpose  of  attaching  the  legal  existence  of  the  corpora- 
tion. Lord  CoTTENHAM,  Chancellor,  said  :  "  I  apprehend  it  to  be  quiv* 
clear,  according  to  the  rule  which  applies  to  all  cases  of  trust,  that  il 
necessary  expenses  are  incuiTed  in  the  execution  of  a  trust,  or  in  the 
porn.»rmance  of  the  duties  thrown  on  any  parties,  and  arising  out  of  the 
.situation  in  which  they  are  placed,  such  parties  are  entitled,  without  any 
express  provision  for  that  purpose,  to  make  the  payments  required  to 
meet  those  expenses,  out  of  the  funds  in  their  hands  belonging  to  the 
trust.  Such  is  the  rule  of  this  court ;  such,  also,  is  the  rule  at  common 
law." 

In  Regina  v.  Lichfield^  4  Q.  B.  893,  the  right  of  the  council  of  a 
borough  to  prosecute,  at  the  expense  of  the  corporation,  for  an  assault 
upon  the  mayor  in  the  execution  of  his  duty,  was  admitted  by  Lord 
Den  MAN,  and  Williams  and  Coleridge,  Justices  ;  and  in  Regina  v. 
Stamford^  4  Q.  B.  900,  note  a,  the  orders  for  payment  from  the  borough 
fund  of  expenses  incurred  by  two  police  oflScers  in  prosecuting  a  party 
who  had  assailed  them,  and  in  defending  themselves  against  his  prosecu* 
lion,  were  quashed,  not  because  of  any  want  of  power  in  the  council  to 
pay  such  expenses,  but  because  a  statute  regulating  the  matter  had  not 
been  pursued. 

In  Lewis  v.  Mayor ,  etc,,  of  Rochester^  9  C.  B.  (N.  S.)  401,  it  was  held, 
that  expenses,  incurred  in  defending  city  officers  against  a  mandamtis 
designed  to  compel  them  to  perform  official  duty,  were  properly  charge- 
able on  the  borough  fund,  even  though  the  mandamus  had  been  allowed, 
the  court  thinking  that  there  were  reasonable  grounds  for  undertaking 
the  defense. 

In  Regina  v.  Bridgewaier,  10  A.  &  E.  281,  and  Regina  v.  Paramore^ 
id«  286,  the  court  would  not  permit  payment  out  of  the  borough  fund, 
because  no  public  purpose  was  subserved — no  interest  of  the  corpora* 
tion  was  embodied. 

In  Nelson  v.  Milford,  7  Pick.  18,  town  assessors  had  collected  by  dia. 
iress  and  paid  in  certain  taxes,  which  were  afterward  held  to  have  bee» 
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irregularly  assessed  by  them,  and  to  save  themselves  from  suit  they  had 
rt.innded  the  taxes  to  the  individuals  whose  property  they  had  distrained. 
It  was  held  that  the  town  had  a  right  to  reimburse  the  assessors. 

In  3jncrofty,  Ltpmfield,' \%  Pick.  566,  the  court  held  that  a  town 
had  the  power  to  indemnify  its  officers  against  any  charge  or  liability 
they  might  incur  in  the  bona  fide  discharge  of  their  duty,  although  it 
should  turn  out  that  they  mistook  their  legal  rights  and  authority. 

In  Fvlier  v.  Inhabitants  of  Grotofty  1 1  Gray,  340,  the  members  of  the 
f-Miool  con^mittee  were  sued  for  libel,  because  of  some  statements  made 
in  tlie'r  official  report  to  the  town.  For  the  expenses  incurred  in  sue- 
i.'^ssfully  defending  themselves  in  that  suit,  the  town  voted  to  indemnify 
them,  and  appropriated  money  for  the  purpose.  The  court  held  that  the 
town  had  a  right  so  to  do. 

Ifadsell  V.  Inhabitants  of  Hancock^  3  Gray,  526,  was  to  the  same  effect. 
Selectmen  were  held  to  be  entitled  to  recover  from  the  town  the  amount 
of  expenses  incurred  and  a  judgment  recovered  against  them,  for  acts 
done  in  the  bona  fide  discharge  of  their  duty,  for  which  the  town  hud 
voted  to  indemnifv  them. 

In  the  case  of  7^he  State,  LevriSy  pros,,  v.  The  Freeholdets  of  Hudson 
Countt/y  8  Vroom,  254,  this  court  refused  to  limit  the  boards  of  choi.i!n 
freeliolders  in  the  payment  of  money,  to  those  claims  upon  which  an  ac- 
tion at  law  might  be  maintained,  and  recognized  their  right  to  pay  rca 
sonable  expenses  incurred  by  public  officers  or  private  citizens  in  gooil 
fiiith,  in  furtherance  of  the  due  administration  of  justice. 

And,  in  this  case,  the  freeholders  had  not  even  authorized  the  incur- 
ring of  the  expense,  but  had  taken  their  first  action  in  the  matter  when 
the  hill  was  presented  for  payment.  A  circumstance  which,  in  Regina 
v.  Lichfield^  was  regarded  as  of  great  weight  against  the  right  to  pay.  A 
less  liberal  rule  than  that  applied  in  The  State,  Lewis,  pros.,  v.  Free- 
holders of  Hudson  County y  would  sustain  the  right  of  the  council  of 
Hammonton  to  pay  the  expenses  now  under  consideration. 

I  am,  therefore,  of  opinion  that  the  resolutions  of  the  council,  passed 
March  30th,  1874,  should  be  affirmed. 

The  resolution  of  September  26th,  1874,  is  oj>en  to  criticism,  in  that 
it  orders  $250  paid  to  the  committee  to  meet  necessary  expenses.  The 
proper  procedure  would  be  to  have  a  bill  of  the  recessary  expenses  pre- 
sented to  the  council,  approved  by  them  and  ordeied  paid,  in  accordance 
with  the  provisions  of  the  act  of  April  4th,  1871.  Pamph.  L.  p.  92.  It 
nowhere  appears  that  these  provisions  have  been  regarded,  and  the  form 
of  the  resolution  indicates  that  they  have  been  overlooked.  The  reasons 
alleged  by  the  prosecutor  perhaps  scarcely  reach  this  defect,  but  the 
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court  ought  not  to  even  seem  to  sanction  the  payment  of  public  moneyti 

contrary  to  law.     A  payment  under  the  resolution,  as  it  now  stands, 

might  expose   the  members  of  council  to  the  penalties  of  section  150 

of  the   Crimes  act.     This   resolution  should,   therefore,  be  set  aside,  tc 

the  end  that  the  council  may  make  its  action  more   conformable  to  t^e 

statute. 

No  costs  wiU  he  allowed  to  either  party. 


Kane  v.  The  Hibernia  Mutual  Fire  Insurance  Compant. 

(9Vroora,  441.) 

Fire  insurance — defense  of  willful  burning  ^  amount  of  proof .     Alienation  ~-^  decree  in 

foreclosure. 

To  an  action  on  a  policy  of  insurance,  the  defense  was  interj)09ed  that  the  plaintiff  will- 
fnWy  set  fire  to  the  insured  property.  Hdd^  that  the  defendant  was  bound  to  ^tab- 
lish  the  defense  beyond  a  reasonable  doubt,  and  by  the  same  measure  of  proof  that 
would  be  required  to  convict  the  plaintiff  if  tried  on  an  indictment  charging  that 
offf^iise.        {Sep  nnt<\  p.  420.) 

'-,  TjDiicy  of  iurtunince  conditioned  to  be  void  in  case  of  alienation  of  the  property,  de- 
diirt'd  that  *'  a  judj:;uient  in  foreclosure  proceedinjxs  "  should  be  deemed  an  alienation. 
II  Id,  that  a  decree  in  a  foreclosure  suit,  without  further  proceedings,  was  not  an 
alienation, 

i  CTION  brought  on  a  fire  insurance  policy  issued  by  the  defendant 
-^-^  to  the  j)laintiff.  The  declaration  was  in  the  usual  form  of  assump- 
sit.    Tlie  pleas  were  — 

First,  The  general  issue. 

Second.  A  plea  that  the  policy  was  made  void  by  reason  of  a  breach 
){  the  conditions  therein  contained,  prohibiting  alienations. 

Third.  A  special  plea  averring  that  the  plaintiff  did  make  an  attempt 
to  (hfraud  tlie  company,  contrary  to  the  conditions  of  the  policy,  by 
whicli  it  was  made  void. 

Pursuant  to  an  order  made  by  the  Chief  Justice,  a  bill  of  particulars 
was  given  by  the  defendant  to  the  plaintiff  of  the  defenses  under  the 
•»('Cond  and  third  pleas. 

It  is  stipulated  and  agreed  that  the  pleadings,  including  the  bill  of 
particulars  (to  which  was  annexed,  as  part  thereof,  a  copy  of  decree  io 
action  on  foreclosure  proceedings)  ma}'  be  referred  to  and  used,  if  necea- 
aarv,  on  the  argument  as  piirt  thereof. 
Vol.  XX.— 52 
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The  case  came  on  for  trial  at  the  September  Term  of  the  Burlington 
County  Circuit,  before  his  Honor,  Justice  TVoodhull,  and  a  jury. 

The  execution  of  the  policy  of  insurance  was  admitted  by  the  defend- 
ant, and  was  also  proven  by  the  plaintiff. 

The  plaintiff  proved  the  destruction  by  fire  of  the  building  insured, 
during  the  continuance  of  the  policy,  and  the  value  thereof.  He  abo 
gave  evidence  tending  to  show  that  he  had  kept,  performed  and  fulfilled 
all  the  clauses  and  conditions  of  the  said  policy  of  insurance  on  his  part 
to  be  kept,  performed  and  fulfilled. 

The  defendant,  on  his  part,  gave  evidence  tending  to  show  that  the 
building  insured  was  burned  by  design,  with  the  knowledge  and  procure- 
ment of  the  plaintiff  ;  and  that  the  plaintiff  did  make  an  attempt  to  de- 
fraud the  company,  contrary  to  a  provision  and  condition  of  the  said 
policy,  by  which  it  was  made  void. 

After  the  testimony  was  closed,  the  defendant's  counsel  moved  the 
court  to  nonsuit  the  plaintiff,  on  the  ground  that  it  appeared  that  before 
the  happening  of  the  loss,  to  recover  which  this  suit  was  instituted,  pro- 
ceedings in  foreclosure,  a  certified  copy  of  which  had  been  produced  by 
the  defendant  and  offered  in  evidence,  had  been  commenced  on  a  mort- 
gage held  by  one  Harriet  B.  W.  Carter,  given  by  the  plaintiff  herein, 
and  covering  the  property  insured,  and  that  in  such  foreclosure  proceeJ- 
ing  a  decree  (copy  of  which  decree  is  annexed  to  the  bill  of  particulars 
as  above  stated)  had  been  entered  in  favor  of  the  complainant  and 
against  the  defendant,  the  plaintiff  herein,  and  that,  by  reason  of  said 
decree,  the  policy  of  insurance  upon  which  this  action  is  founded,  l^e- 
came,  was  and  is  void.  Defendant's  counsel  thereupon  asked  the  court 
to  charge  the  jury  — 

First,  That  by  the  terms  of  a  clause  inserted  in  said  policy,  in  the 
body  thereof,  after  its  execution,  the  loss  under  it,  if  any,  was  payable  to 
J.  "Wardell  Brown,  mortgagee,  to  the  amount  of  $1,500 ;  that  no  recov 
ery  could  be  had  in  this  action  by  the  plaintiff,  beyond  the  sum  of 
$1,500,  with  interest  thereon,  which,  by  the  policy,  remained  payable  to 
him. 

And  the  said  justice  refused  to  charge  as  requested  by  the  defendant's 
counsel,  and  did  charge  the  jury  that  the  plaintiff  in  this  action  might 
recover  the  whole  amount  of  the  insurance  money  mentioned  in  the  said 
policy,  notwithstanding  the  clause  making  the  loss  payable  to  J.  War- 
dell Brown,  mortgagee,  to  the  amoimt  of  $1,500,  if  the  jury  believed 
that  the  value  of  the  premises  equaled  or  exceeded  the  amount  insured 

To  which  said  charge  and  instructions  of  the  said  justice,  the  counsel 
of  the  defendant  then  and  there  excepted. 
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Second,  The  counsel  for  the  defendant  further  asked  the  said  justice, 
at  the  same  time,  to  charge  the  said  jury  that,  as  to  the  defense  of  burn- 
ing by  design,  while  the  burden  of  proof  was  on  the  defendant  to  eslab- 
lish  this  defense,  it  was  only  necessary  to  do  so  by  the  fair  weight  o? 
preponderance  of  the  evidence.  And  the  said  justice  then  and  there  re- 
fused so  to  charge  the  said  jury,  and  did  then  and  there  charge  that,  in 
order  to  make  out  such  defense,  the  defendant  was  bound  to  establish  the 
riame  beyond  a  reasonable  doubt,  and  by  the  same  measure  of  testimony 
that  would  be  necessary  to  convict  the  plaintiff  if  tried  under  an  indio;- 
ment  charging  that  offense. 

To  which  charge  and  instruction  of  the  said  justice,  the  counsel  for  the 
defendant  then  and  there  excepted. 

And  the  counsel  for  the  defendant  then  and  there  further  requested 
the  said  justice  to  charge  the  jury  that,  if  they  were  satisfied  by  the  evi- 
dence that  before  the  fire  occurred  by  which  the  loss  claimed  and  sought 
to  be  recovered  in  this  action  was  occasioned,  proceedings  in  foreclosure 
as  aforesaid  had  been  commenced  against  the  said  plaintiff  on  the  mort- 
gage of  the  said  Harriet  B.  W.  Carter,  for  the  foreclosure  or  sale  of 
the  mortgaged  premises  which  embraced  the  property  mentioned  and  de- 
scribed in  the  policy  of  insurance  declared  in,  and  that  a  judgment  or 
decree  (copy  of  which  judgment  or  decree  is  annexed  to  the  bill  of  par- 
ticulars as  above  stated)  had  been  obtained  in  the  said  proceedings 
against  the  said  plaintiff  prior  to  the  said  fire,  that  then  there  could  be  no 
recovery  by  the  plaintiff,  and  that. their  verdict  must  be  for  the  defend- 
ant, because,  by  the  terms  of  the  policy,  it  was  to  be  void,  in  case  there 
was  alienation  of  the  property  insured,  and  because  it  is  therein  further 
provided  that  judgment  in  foreclosure  proceedings  should  be  deemed  an 
alienation  of  the  property  ;  and  the  said  justices  then  and  there  refused 
so  to  charge  the  said  jury,  and  did  then  and  there  charge  that  said  judg- 
ment or  decree,  in  said  foreclosure  proceedings,  would  not  preclude  the 
plaintiff  from  maintaining  this  action. 

The  jury,  after  hearing  the  testimony  and  arguments  of  the  counsel 
and  the  charge  of  the  court,  returned  a  verdict  for  the  plaintiff,  for  the 
sum  of  $3,261.33,  being  the  full  amount  claimed  in  the  said  policy,  with 
interest  thereon,  after  the  same  became  payable  by  the  terms  thereof. 

It  was  ordered  that  the  following  (questions,  presented  in  the  above 
stated  case,  should  be  reserved  for  the  opinion  of  the  Supreme  Court, 
counsel  of  the  respective  parties  consenting : 

JF'irst.  Did  the  court  err  in  instructing  the  jury  that  the  plaintiff 
might  recover  the  whole  amount  of  the  insurance  money  mentioned  in 
Raid  policy,  notwithstanding  the  said  clause  making  the  loss,  if  any,  pay« 
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able  to  J.  Wardell  Brown,  mortgagee,  to  the  amount,  $1,500,  and  in  re- 
fiiBing  to  charge  on  this  point,  as  requested  by  the  defendant's  counsel, 
fts  stated  above? 

Second,  Did  the  court  err  in  charging  the  jury,  that  as  to  the  defease 
of  burning  by  design,  testimony  to  establish  it  must  satisfy  the  jur} 
of  the  fact  beyond  a  reasonable  doubt,  and  be  such  as  would  convict  tlie 
plaintiff  in  case  he  had  been  indicted  for  that  offense,  and  in  refusing  to 
charge  as  requested  by  defendants'  counsel  in  this  regard,  as  stated 
above  ? 

Third*  Did  the  court  err  in  refusing  to  nonsuit  the  plaintiff,  on  mo- 
tion of  defendant's  counsel,  on  the  ground  stated  above,  and  in  refusing 
to  charge  the  jury,  as  requested  by  defendants'  counsel,  in  regard  to  aliena 
tion  cf  the  property  insured,  and  in  charging  the  jury  in  relation  to  thr 
same  matter  as  above  set  forth  ? 

In  case  the  charging  of  the  court,  and  the  refusal  to  charge  and  non 
fluit  as  requested,  on  these  points  reserved,  was  correct  in  hiw,  judgnn'Pt 
\vill  be  entered  on  the  verdict  of  the  jury  in  favor  of  the  said  plaintiff,  and 
against  the  said  defendant ;  if  incorrect,  then  a  venire  de  novo  shall  b  - 
awarded,  and  a  new  trial  granted,  with  leave,  however,  to  the  said  parties 
to  sue  out  a  writ  of  error  to  the  Court  of  Errors  and  Appeals. 

F,   Voorhees,  for  plaintiff. 

Coult,  for  defendants.    • 

WooDiiULL,  J.  Upon  the  foregoing  state  of  the  case,  these  questiouh 
were  reserved  for  the  opinion  of  the  Supreme  Court : 

First.     Did   the  court  err   in  instructing   the  jury,  that  the  f)laintiH 
might  recover  the  whole  amount  of  the  insurance  mont?}''  in.Mit'onL'<l  in 
the  policy,  notwithstanding  the  clause  making  the  loss,  if   any,  payal>l« 
to  J.  Wardell  Drown,  niorLijafroe,  to  the  amount  of  Sl,oOO  ? 

It  was  admitted,  on  the  arunmcnt,  that  this  instruction  was  in  ac- 
cordance; with  the  ruling  of  the  Court  of  Errors  in  the  Slate  Inauraiirf 
Co,  V.  3fu<iclcens,  9  Troom,  /iOl. 

The  second  quc'^tion  is,  did  the  court  err  in  charging  the  jury,  that  a- 
to  the  defense  of  burning  l)y  dosii^ni,  testimony  to  establish  it  must  sat- 
isfy the  jury  of  the  fact  beyond  a  n^asonable  doubt,  and  be  such  as  wouhl 
be  sufficient  to  convict  the  plaintiff  in  ca<^e  he  had  been  indicted  for  ih:.t 
offense  ? 

Greenleaf  (2  Greenl.  Ev.,  §  ^O*^)  statos  the  rule  to  be,  that  •' wi.ei< 
the  defense  is   that   tlie    property  was   willfully  burned  by  tlir.   j>l.iintj{! 
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himself,  the  crhne  must  be  as  fully  and  satisfactorily  proved  to  the  jury, 
as  would  warrant  them  in  finding  him  guilty  on  an  indiotme.^t  for  tun 
same  offense."  Citing  Thurtell  v.  Beaumont^  1  Bing.  339  (8  E.  C.  7-*. 
337).  That  was  an  action  against  an  insurance  company  to  recover 
the  value  of  goods  alleged  to  have  been  destroyed  in  the  plaintiff's  ware* 
house.  At  the  trial  before  Park,  J.,  the  defense  set  up  was,  that  the 
plaintiff  had  willfully  set  fire  to  the  premises,  or  caused  them  to  l)e  set 
(ire  to.  In  charging  the  jury,  the  learned  judge  directed  them,  that 
*•  before  they  gave  a  verdict  against  the  plaintiff,  it  was  their  duty  to  be  satis- 
fied that  the  crime  of  willfully  setting  fire  to  the  premises  was  as  clearly 
lirontrht  home  to  him  in  this  action,  as  would  warrant  their  finding  him 
::uilty  of  the  capital  offense,  if  he  had  been  tried  before  them  on  a  crim- 
inal charge  '*  A  verdict  having  been  found  for  the  plaintiff,  a  new  trial 
was  moved  for  on  the  ground  that  the  jury  had  been  misdirected.  It 
was  urged  in  support  of  the  motion,  that  in  order  to  discharge  the  de- 
fendant from  liability,  it  was  not  necessary  the  jury  should  entertain  the 
same  certainty  with  respect  to  the  plaintiff's  guilt,  as  would  justify  them 
in  convicting  him  on  a  criminal  charge ;  and  that,  without  reference  to 
the  defense  set  up,  they  would,  in  that  case,  as  in  any  other,  be  war- 
ranter! in  finding  against  the  plaintiff,  if  he  failed  to  make  out  his  case  to 
their  entire  satisfaction 

But  the  court  were  cifiarly  of  opinion  that  the  direction  was  proj^.* 
and  refused  to  grant  the  rule  on  that  ground. 

In  Chalmers  v.  Shackel  et  cd,,  6  Carr.  &  P.  475,  which  was  an  action 
on  the  case  for  libel,  in  charging  the  plaintiff  with  the  forgery  of  a  certain 
bill  of  exchange,  the  same  doctrine  was  applied.  On  a  plea  of  justiliou- 
tion,  stating  in  substance  that  the  plaintiff  had  been  guilty  of  forging, 
etc.,  TiNDALL,  C.  J.,  said  to  the  jury  :  "  We  cannot  consider  the  plea  in 
any  other  way,  or  on  any  other  kind  of  evidence,  than  if  we  were  trying 
the  plaintiff  for  the  offense  alleged  in  it." 

In  a  similar  case  (  Wilmett  v.  Harmer  et  a/.),  it  was  held  by  Dknman, 
C.  J.,  that  a  plea  of  justification  to  a  libel,  in  which  the  defendant  justi- 
fies on  the  ground  that  the  plaintiff  was  guilty  of  bigamy,  requires  the 
same  strictness  of  proof  as  is  required  on  the  trial  of  an  indictment  for 
biffamy.     8  Carr.  &  P.  695. 

In  the  Supreme  Court  of  the  State  of  New  York,  in  an  action  of 
slander  for  accusing  the  plaintiff  of  perjury,  the  judge  of  the  Circuit 
Court  having  charged  the  jury,  in  substance,  that  the  same  testimony 
was  necessary  to  prove  the  truth  of  the  alleged  slander,  as  to  sustain  a 
criminal  prosecution  for  the  perjury,  it  was  hold,  on  a  motion  for  a  new 
trial,  that  the  charge  was  correct.     Sl'tiiiluland,  J.,  speaking  for  the 
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court,  says :  ^*  I  undersU^nd  the  rule  to  be,  ai»  laid  dowu  by  the  judge,  tliat 
where,  iu  an  actiou  of  blander,  a  defendant  justiiies  a  charge  of  perjury, 
out  Vf'itnubs  is  not  suificieut  to  prove  the  truth  of  the  charge,  and  bustaiu 
t.ic  jubtification.  The  evidence  must  be  the  same  as  required  to  convict 
a  defendant  on  an  indictment  for  perjury.  There  must  be  either  two 
witnesses,  or  one  witness  corrol)orated  by  material  and  independent  cir- 
cumstances,"     Woodbeek  v.  Keller,  G  Cow.  118. 

Tlie  ruling  in  tliis  case  has  been  followed  and  approved  in  the  later 
cases  of  Clark  v.  Dibble^  IG  Wend.  GOl ;  and  Hopkins  v.  Smith,  3  Barb. 
tODt).  The  same  doctrine  has  been  held  in  Pennsylvania,  in  the  case  of 
Stein  man  v.  Mc  Williams^  G  Barr,  170  ;  in  Indiana,  in  the  crises  of  Jh/rket 
V.  Monohon,  7  Blackf.  83  ;  and  Lanter  v.  McEwen,  8  id.  495  ;  in  Illinois, 
in  the  case  of  McConneUv.  Del.  M.  S.  Ins.  Co.,  18  111.  228;  in  Tenucb- 
Fce,  ill  CouUer  v.  Sttuiri,  2  Yerg.  225  ;  in  Maine,  iu  Thaytr  v.  Boyle, 
i)0  Me.  475  ;  and  Batman  v.  Hobbs,  35  id.  227 ;  and  it  is  stated-  in 
^fny  on  Insurance,  §  583,  that  the  same  rule  was  adopted  by  the 
Supreme  Court  of  Florida  in  the  recent  case  of  Shuliz  v.  Pacijic  In' 
Sfirance  Co.,  2  Ins.  L.  J.  495.  Mr.  May,  however,  does  not  approve 
the  rule  laid  down  in  Thurtell  v.  Beaumont  and  expresses  the  opinion 
that  reason  and  the  weight  of  authority  are  the  other  way.  In  support 
of  this  view,  he  refers  to  a  number  of  very  respectable  authorities,  most 
of  which  were  cited  by  defendant's  counsel  on  the  argument. 

In  Schmidt  v.  New  York  Union  Mutual  Fire  Insurance  Co.,  I'Gray, 
529,  one  of  the  cases  referred  to,  and  very  similar  in  all  respects  to  the 
one  now  before  us,  the  judge  refused  to  charge  the  jury  that  they  must 
be  satisfied,  bej'ond  any  reasonable  doubt,  that  the  plaintiff  purposely 
set  fire  to  the  property  insured,  before  they  could  find  for  the  defendants, 
but  did  instruct  them  that  they  must  be  satisfied,  as  reasonable  men,  of 
the  truth  of  the  allegations  made  by  the  defendants,  before  they  could 
find  in  their  favor.  On  exceptions  by  the  plaintiff,  it  was  held  that 
there  was  no  error  in  this  instruction.  **  There  seems,"  says  Dewey,  J., 
in  delivering  the  opinion  of  the  court,  **  really  to  be  but  the  slightest 
difierenee  between  the  instructions  actually  given  and  those  asked  for 
by  the  jjlaintiff,  un(lerst:unlii;g  the  terms  *  beyond  a  reasonable  doubt*  in 
their  proper  8en«e,  luA  under  th(>  limitations  stated  in  the  case  .of  Com- 
iiiouxreahh  v.  Wchsfrr.  •")  Cu<h.  320."  If  the  instructions,  as  given,  were 
liuht,  and  were  in  sul)>tanee  the  same  as  thos^e  called  for  by  tlie  plaintiff, 
It  woiild  seem  to  follow  that  the  court  below  niii^lit,  without  error,  have 
instructed  the  jury  in  llw^  very  term^  of  tlie  plaintiiT's  request.  But,  how- 
ever that  mav  be,  the  noint  actually  d»'ciiled  was,  nierelv,  that  the  court 
could  not  be  nvy^/n'/.  in  sm'^Ii  m  'm-^c.  to   instruct  the  jury  in  the   precise 
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form  asked  for  by  the  plaintiff,  viz. :  that  to  warrant  a  finding  agaias:, 
Kim,  *"  they  must  be  satisfied,  etc.,  beyond  a  reasonable  doubt."  The 
case,  therefore,  if  it  cannot  be  regarded  as  inferentially  recognizing  the 
rule  in  Thurtdl  v.  Beaumont^  is  clearly  of  no  value  as  an  authority 
against  il. 

The  instructions  given  by  the  court  below  were  all  that  the  plaintiflf 
luul  a  right  to  require  under  that  rule.  They  were,  in  legal  effect,  fully 
equivalent  to  the  usual  formula  in  criminal  cases.  For  I  take  it  to  be 
luftaphysically  impossible  that  a  jury  should  be  satisfied,  as  reasonable 
inen,  of  the  ti*uth  of  a  given  fact,  without  being  at  the  same  time  satisfied 
of  its  truth  beyond  a  reasonable  doubt.     See  Aehy  v.  Rapelj/e,  1  Hill,  9. 

In  Washington  Union  Insurance  Co.  v.  Wikon,  7  Wis.  169,  referred 
to  in  May  on  Insurance,  and  cited  on  the  part  of  the  defendant  in  this 
case,  the  defense  being  that  the  insured  willfully  set  fire  to  the  property, 
the  court  held  that  the  rule  as  to  the  degree  or  quality  of  evidence  re- 
quired to  make  out  the  defense  was  not  the  same  as  on  an  indictment, 
and  that  the  jury  should  find  for  the  party  in  whose  favor  the  testimony 
preponderated.  The  only  authorities  cited  in  support  of  this  doctrine 
were  Stark,  on  Ev.,  Greenl.  on  Ev.,  and  Hoffman  v.  West,  Mar.  and 
Fire  Ins»  Co.,  1  La.  Ann.  216. 

In  this  Louisiana  case  the  court,  without  referring  to  any  case  or  giv- 
ing any  reason  for  their  opinion,  simply  say :  "  We  think  that  the  jury 
should  not  have  been  instructed  to  require  the  same  full  proof  to  dis- 
charge an  insurer  as  would  be  necessary  to  convict  the  assured  for  arson 
under  our  statute.''  This,  of  course,  is  plainly  in  opposition  to  the  rule 
adopted  at  the  Circuit,  and,  as  far  as  it  goes,  sustains  the  ruling  in  7  Wii^. 

As  to  the  citations  from  Starkie  and  Greenleaf,  they  seem  to  me  not 
full  enough  to  present  the  real  doctrine  held  by  those  learned  authors 
npon  the  point  in  question. 

Mr.  Starkie  says  :  **  It  is  to  be  observed  that  the  measure  of  proof 
sufficient  to  warrant  the  verdict  of  a  jury  varies  much,  according  to  the 
nature  of  the  case. 

**  Evidence  which  satisfies  the  minds  of  the  jury  of  the  truth  of  th3 
fact  in  dispute,  to  the  entire  exclusion  of  every  reasonable  doubt,  con- 
stitutes full  proof  of  the  fact.  *  *  *  The  distinction  between  full 
proof  and  mere  preponderance  of  evidence  is,  in  its  application,  very 
important.  In  all  criminal  ca-^es  whatsoever,  it  ises«iential  to  a  verdict  of 
condrmiiation  that  the  guilt  of  the  accused  should  be  fully  proved  ; 
rseithou  a  mere  preponderance  of  evidence,  nor  any  weight  of  prepon- 
derant evidence,  is  sutficient  for  the  purpose,  unless  it  generate  full  belief 
of  the  fact,  to  the  exclu'^ion  of  all  reasonable  doubt. 
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*''  Ikit  in  many  cases  of  a  civil  nature,  where  the  right  is  dubious,  and 
the  claims  of  the  contesting  parties  are  supported  by  evidence  nearly 
equipoised,  a  mere  preponderance  of  evidence  on  either  side  may  be 
sulhcient  to  turn  the  scale." 

In  the  case  referred  to,  the  citation  closes  at  this  point,  and  is  sup- 
posed to  show  that,  in  all  civil  cases,  the  rule,  as  to  the  measure  of  proof 
required,  is  that  a  mere  preponderance  on  either  side  is  sufficient  to  war- 
rant a  verdict  in  favor  of  that  side.  That  such  is  the  general  rule  in  civil 
cases,  there  can  be  no  doubt.  And  that  the  author,  in  the  passage  just 
quoted,  was  merely  stating  this  general  rule  is  apparent,  if  not  from  the 
passage  itself,  at  least  from  what  follows  in  immediate  connection  with 
it.  Having  said  that  "  in  many  cases  of  a  civil  nature,  etc.,  a  mere  pre- 
ponderance of  evidence  on  either  side  may  be  sufficient  to  turn  the 
scale,''  Mr.  Starkie  goes  on  to  say,  'Uhis  happens,  as  it  seems,  in  all 
cases  where  no  presumption  of  law,  or  prima  facie  right,  operates  in 
favor  of  either  party ;  as  for  example,  where  the  question  between  the 
owners  of  contiguous  estates  is,  whether  a  particular  tree  near  the  bound- 
ary grows  on  the  land  of  one  or  of  the  other.  But  even  where  the  contest 
is  as  to  civil  rights  only,  a  mere  preponderance  of  evidence,  such  as 
would  induce  a  jury  to  incline  to  the  one  side  rather  than  the  other,  is 
frequently  insufficient.  It  would  be  so  in  all  cases  where  it  fell  short  of 
fully  disproving  a  legal  right  once  admitted  or  established,  or  of  rebut- 
ting a  presumption  of  law.  If  a  party  claimed' as  devisee  against  the 
heir  at  law,  full  proof  of  the  devise,  with  all  its  formalities,  would  be 
essential,  etc.  Again,  where  the  law  raises  a  presumption  in  favor  of 
the  fact,  the  contrary  must  be  fully  proved,  or,  at  the  least,  such  facts 
must  b(^  proved  as  are  sufficient  to  raise  a  contrary  and  stronger  pre- 
sumption. Thus  the  law  presumes  a  man  to  be  innocent  of  a  crime  until 
his  guilt  be  proved.*'  1  Stark,  on  Ev.  *478,  *479  (5th  Am.  ed.,  1834, 
Phila.). 

Speaking  of  matters  in  defense  of  an  action  on  a  policy  of  insurance, 
the  same  auchor  uses  this  language :  "  The  defendant  may,  under  the 
general  issue,  adduce  evidence  to  avoid  the  policy  on  the  ground  of 
fraud.  The  legal  presumption  in  favor  of  innocence  in  this,  as  well  as 
in  all  otlier  cases,  renders  full  and  satisfactory  proof  necessary."  2  Stark. 
on  Ev.  *618. 

In  the  passai^e  cited  from  Greenleaf  the  author  is  treating  of  the  law, 
of  evidence  in  criminal  cases,  and  in  stating  the  distinction  between  civil 
and  criminal  cases,  in  respect  to  the  degree  or  (juantityof  evidence  neces- 
K:iry  to  justify  the  jur}'^  in  finding  their  verdict,  says :  "  In  civil  cases, 
tlh.ir  duty  i^  to  wi'ijrh   dm  evidence  carefully,  an  I  to  find  i'  r  the  party 
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in  whose  favor  the  evidence  preponderates,  althougli  it  be  not  free  from 
reasonable  doubt.  But  iu  criminal  triuls,  the  party  accused  is  entitled  to 
the  benefit  of  the  legal  presumption  iu  favor  of  innocence,  which,  iu 
doubtful  cases,  is  always  sutticient  to  turn  the  scale  in  his  favor.  It  is, 
therefore,  a  rule  of  criminal  law,  that  the  guilt  of  the  accused  must  be 
fully  proved."     3  Greenl.  on  Ev.,  §  29. 

But  in  this  section  the  author,  with  respect  to  civil  cases,  manifestly 
intended  nothing  more  than  to  state  the  general  rule  applying  to  them, 
without  pausing  to  define,  in  that  connection,  the  limitations  of  the  rule. 
That  he  had  already  done,  either  in  express  terms,  or  by  fair  inference, 
in  the  volume  relating  specially  to  the  law  of  evidence  in  civil  cases. 

The  very  class  of  cases  to  which  the  one  then  before  the  court 
belonged,  he  had  expressly  excluded  from  the  operation  of  the  general  rule 
iu  civil  cases,  citing  as  his  authority  for  so  doing  the  very  case  (  ThurteJl 
V.  Beaumont)  of  which  the  court,  in  Schmidt  v.  Wash.  Ins.  Co.,  say 
(citing  this  author  and  Mr.  Starkie,  and  Hoffman  v.  West,  F.  Sf  3/.  Ifis. 
Co.,  as  their  authorities),  that  it  appears  to  them  to  be  **  contrary  to  tiie 
authorities,  and  cannot  be  sustained  on  principle.''  See  2  Greenl.  on 
Ev.,  §  408,  quoted  above- 

Another  class  of  cases  expressly  excluded  from  the  operation  of  the 
general  rule  in  civil  cases  are  actions  of  libel  and  slander,  in  which  there 
liave  been  special  pleas  in  justification  imputing  crime.  Of  such  ca*e?« 
JMr.  Greenleaf  remarks,  that  '*  to  support  a  special  plea  in  justification, 
where  crime  is  imputed,  the  same  evidence  must  be  adduced  as  would 
bo  necessary  to  convict  the  plaintiff  upon  an  indictment  for  the  crime 
imputed  to  him ;  and  it  is  conceived,  that  he  would  be  entitled  to  the 
benefit  of  any  reasonable  doubt  of  his  guilt,  in  the  minds  of  the  jury,  in 
the  same  manner  as  in  a  criminal  trial."     2  Greenl.  Ev.  426. 

The  use  which  has  been  made  of  the  names  of  these  eminent  writers 
on  the  law  of  evidence,  in  opposition  to  the  rule  in  TkurieU  v.  Beaumont^ 
seems  to  me  to  be  justified  neither  by  the  language,  as  interpreted  by 
themselves,  nor  by  any  just  deduction  from  their  principles,  or  their 
reasoning. 

Instead  of  impugning  that  rule,  it  will  be  found  that  both  of  them  do. 
in  fact,  either  expressly  or  by  necessary  inference,  sanction  it.  Wight mnn 
v.  West.  Mar.  Sf  Fire  Ins.  Co.,  8  Rob.  (La.)  442,  is  to  the  same  effect  ii^ 
the  case  already  noticed ;  Hoffman  v.  Same  Co.,  1  La.  Ann.  216. 

Another  case  on  the  same  side,  referred  to  in  May  on  Insurance,  }). 

721,  is  Scott  V.  Home  Ins.  Co.,  1  Dillon  (C.  Ct.  U.  S.),  105.     The  action 

was  on  a  fire  policy,  and  the  defense,  that  the  plaintiffs  willfully  burned 

their  own  property  covered  by  the  policy.     It  was  held  that  in  such  an 
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action  so  defended,  the  rule  id  civil,  and  not  the  one  in  criminal  cases,  as 
to  the  quantum  of  proof,  applies ;  but  that  in  view  of  the  nature  of  the 
charge,  the  evidence  to  establish  it  ought  to  be  such  as  clearly  to  satisfy 
the  jury  of  its  truth. 

After  stating  the  difference  between  the  ordinary  rule  in  civil  actiDns, 
and  the  rule  in  criminal  cases  as  to  the  measure  of  proof  required,  Dillon, 
J.,  instructed  the  jury  as  follows  :  *'  The  court  instructs  you,  that  it  is  not 
necessary  that  the  degree  of  proof  should  be  the  same  as  if  the  plaintiffs 
were  on  trial  under  an  indictment  for  willfully  burning  the  property  to 
defraud  the  insurance  companies.  On  the  contrary,  as  between  the  rule 
in  criminal  and  the  rule  in  civil  cases,  as  above  defined,  it  is  the  rule  in 
civil  cases  that  is  to  be  your  guide  in  this  case.  But  the  charge  is 
a  grave  one.  The  act  charged  is  one  which  men,  in  general,  will  not 
commit,  but  of  which  men  are  sometimes  guilty  ;  in  view  of  which,  the 
court  instructs  you,  that  in  order  to  justify  you  in  finding  that  the  plain- 
tiffs themselves  burned,  or  caused  the  property  to  be  burned,  the  legal 
evidence,  taken  altogether,  must  be  such  as  clearly  satisfies  yow  of  the  truth 
of  the  position.  It  need  not  be  such  as  to  exclude  all  doubt,  but  it  should 
be  such  as  to  satisfy  your  minds  and  judgments  that  they  did,  or  caused 
or  procured  the  act  in  question  to  be  done.  On  this  point,  the  decided 
cases  are  conflicting,  but  the  foregoing  seems,  to  the  court,  to  express  tlio 
sound  and  true  rule  of  law  on  the  subject." 

These  instructions,  as  it  seems  to  me,  are  open  to  the  criticism,  that 
while  they  are  formally  in  favor  of  the  application  of  the  ordinary  rule 
in  civil  cases,  namely,  that  a  mere  preponderance  of  evidence,  one  way  or 
the  other,  is  sufficient  to  warrant  a  verdict,  the  rule  actually  laid  down 
for  the  guidance  of  the  jury,  in  respect  to  the  measure  of  proof  required 
to  sustain  the  defense,  is,  in  substance  and  effect,  the  same  as  tne  rule  iu 
ThurteU  V.  Beaummit, 

I  submit,  with  great  deference  to  the  eminent  jurist  who  delivered, 
and  the  learned  judges  who  approved  these  instructions,  that  evidence 
which  '*  clearly  satisfies  "  a  jury,  which  satisjies  their  mimls  and  judgment 
as  to  the  truth  of  any  proposition,  although  it  may  not  be  such  as  to 
exclude  all  doubt  must,  nevertheless,  of  necessity,  exclude  every  doubt 
which  would  prevent  a  settled  belief  of  that  proposition ;  and  this  is  pre- 
cisely what  I  understand  to  be  indicated  by  the  phrase  "  reasonable 
doubt." 

It  follows,  from  what  has  been  said,  that  while  the  instructions  to  the 
jurj  in  the  case  just  referred  to,  were,  to  a  certain  extent,  wrong  in 
theory,  namely,  in  assuming  the  case  to  be  within  the  ordinary  rule 
applied  to  civil  cases,  and  in  assuming  that  the  measure  of  proof  w  nich 


JUNE  TERM,  1876.  419 


Kane  v.  The  Hiberuia  Mutual  Fire  lasui'aace  Company. 

the  jury  were  instructed  to  require  before  they  could  rnd  against  the 
plaintiffs,  was  the  measure  of  proof  required  in  ordinary  civil  cases. 
They  were,  nevertheless,  practically  right.  The  degree  of  proof  indicate 
as  being  necessary  to  warrant  a  verdict  against  the  plaintiffs  in  that  case 
being,  in  fact,  the  same  as  would  have  been  sufficient  to  convict  them  ou 
an  indictment  for  the  offense  imputed  to  them. 

The  only  remaining  case  to  be  noticed  on  the  side  of  the  defendant  is 
Sloaji  V.  Gilbert,  decided  very  recently  in  the  Court  of  Appeals  of  Ken- 
tucky. Law  and  Equity  Reporter,  April  oth,  1876.  Although  the  court 
in  that  case  disapprove  and  reject  the  rule  laid  down  in  Thurtellv,  Beau- 
mont,  they  do  not  hesitate  to  admit  that  it  is  supported  by  the  great 
weight  of  authority,  English  and  American. 

CoFER,  J.,  delivering  the  judgment  of  the  court,  says  :  "  There  can  bo 
no  doubt  but  such  is,  and  has  long  been  the  rule  in  England,  and  that  it 
has  been  recognized  by  the  courts  of  last  resort  in  a  majority  of  the 
Slates  of  the  Union,  and  is  approved  by  2  Greenleaf's  Ev.  42G ;  Tovvnseud 
on  Slander  and  Libel  (2d  ed.),  644,  and  Ililliard.'* 

Li  rejLfard  to  the  reasonableness  of  the  rule  a^jaiust  which  much  has 
been  said  in  the  case  just  referred  to,  and  in  otiier  cases,  I  remark  that, 
whether  a}>plied  to  criminal  or  civil  cases,  tlie  reason  of  the  rule  >-cems  to 
mo  to  bo  the  same,  and  the  rule  itself  rests  upon  precisely  the  same 
f()Uinlation.  viz.  :  that  legal  presumption  in  favor  of  innocence,  ap!'esurni>- 
tion  which  is  not,  as  some  soem  to  suppose,  an  arbitrary  contrivance  tc 
screen  the  guilty  when  under  indictment,  but  a  conclusion  of  law  drav/n 
from  general  experience  of  human  conduct,  and  designed  tc  protect  the 
innocent  —  a  presumption  of  such  potency  tliat  it  can  be  overcome  l»y 
nothing  short  of  full  and  satisfactory  proof  —  that  is,  by  tlie  hiixhest 
measure  of  proof  defined  by  the  common  law.  as  distinguished  from  tliat 
by  mere  preponderance  of  evidence.  As  the  rule  in  question  merely 
recognizes  and  gives  effect  to  this  universal  presumption  of  law,  I  cannot 
think  that  it  is  eitlier  unreasonable  or  unjust. 

The  third  question  presented  is,  whether  a  decree  for  sale  in  an  ordi- 
nary foreclosure  suit  is,  in  the  sense  of  the  policy,  "a  judgment  in  fore- 
closure proeeedings  "  which  **  shall  be  deemed  an  alienation  of  the 
pro[)erty."  To  show  the  connection  in  which  these  expressions  occur  in 
the  policy,  I  quote  from  it  as  follows  :  '*  And  provided  further,  that  if 
any  other  insurance  hsis  been  or  shall  hereafter  be  made  upon  the  said 
property,  and  not  consented  to  by  this  company  in  writing  hereon,  or  if 
the  said  property  shall  be  sold  or  conveyed,  either  partially  or  wholly,  or 
if  this  policy  shall  be  assigned  either  before  or  after  loss  or  damage  shall 
occur,  without  the  consent  of  the  company  obtained  in    ^irriting  thereon. 
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or  if  the  assured  shall  make  any  attempt  to  defraud  the  company,  then, 
and  in  every  such  case,  this  policy  shall  be  null  and  void.  A  ju^lgaieut 
in  foreclosure  proceedincrg,  or  sale  under  an  execution,  shall  be  deemed  an 
alienation  of  the  property." 

This  is  purely  a  question  of  construction. 

It  was  clearly  the  intention  of  the  parties  that  *'  an  alienation  of  tin 
property  "  should  render  the  policy  null  and  void. 

But  what,  precisely,  is  meant  by  the   phrase   "an  alienation    of  ili 
property  ?  "     Was  it  to  be  an  actual  transfer  of  the  title  to  the  proper;;. 
or  merely  some  proceeding  or  series  of  proceedings  tending  to  that  re^uli 
The  word  itself,  "alienation,"  is  not  used  elsewhere  in  the  policy.     But 
we  are  not  left  without  an  indication,  at  least,  of  the  meaning  intended  to 
be  conveyed  by  it.     It  had  just  been  provided  that,  "  if  the  said  property 
should  be  sold  or  conveyed,  the  policy  should  be  null  and  void.''     Then 
follows,  immediately,  the  provision  that  a  judgment  in  foreclosure  pro- 
ceedings or  sale  under  an  execution^  shall  be  deemed  an  alienation,  etc., 
probably  referring,  as  it  seems  to  me,  to  the   alienation  just  before  men- 
tioned as  a  ground  of  forfeiture,  namely,  by  sale  or  conveyance  of  the 
property.     1  take  the  true  meaning  of  this  part  of  the  policy  to  be  the 
same  as  it  would  be  if,  for  the  words  "  shall  be  deemed  an  alienation  of- 
the  property,"  there  should  be  substituted  the  words  "  shall  be  deemed 
such  a  sale  or  conveyance  of  the  property  as  aforesaid."     The  fair  (le» 
duction,  from  the  language  of  the  policy,  is,  that  the  alienation  intended 
was  such  as  would  amount  to  an  actual  transfer  of  the  title,  and  that  by 
the  phrase,  "  a  judgment  in  foreclosure  proceedings,"   was  meant  some 
proceeding  which,  of  itself,  would  effect  such  a  transfer.     This  result,  a 
decree  of  strict  foreclosure  would  accomplish. 

But  a  mere  decree  for  sale  on  a  foreclosure  suit,  without  further  pro- 
ceedings, could  have  no  such  effect.  My  conclusion  upon  the  whole  case 
b,  that  the  charge  of  the  court  upon  the  several  points  reserved  was 
correct,  and  that  judgment  must  therefore  be  entered  on  the  verdict  of 
the  jury  in  favor  of  the  plaintiff. 


•  NoTK.— In  ?:Hi8  V.  Buzzell,  60  Me.  209  ;  11  Am.  Rep.  201,  in  an  action  fc  r  slander  ir 
chari;ii)g  tlie  plaintiff  with  adultery  —  a  crime  undor  the  sUitnte— the  plej  that  th^ 
word?  were  true  was  interposed.  ILUl^  tliat  a  preponderance  of  evide  e  would 
Bupport  the  plea,  and  that  the  defendant  was  not  honnd  to  prove  the  ])lesi  beyond  a 
reasonable  doubt  as  on  indictment  for  crime.  The  queistiou  wa^  ably  considered  in  that 
cuiie.  Bakkows,  J.,  delivering  the  opinion  of  tlie  court,  siiid:  '*  But  we  think  it  time  to 
limit  the  ai»pIication  of  a  rule  which  was  originally  adopted  in/avorcm  viliB  in  the  d;iv?' 
of  a  santruinary  penal  code,  to  casos^  arising  on  the  criminal  docket,  and  no  longer  to 
Builer  it  to  obntruct  or  incumljer  the  action  oX  juries  in  civil  suits  soiuiditiK  only  in 
dimagee." 
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The  same  doctrine  was  held  in  Blocser  v.  Milwaukee  Mechanics'  Mutual  Ins.  Co.^  'Jl 
Wi«  31  ;  li)  Am.  Rep.  747. 

Tn  a  note  to  2  Greenl.  £v.,  §  408  (cited  in  the  princi'^al  case),  in  tlie  thirteeutli  editii»u, 
tlie  alitor  mii.vb:  "  The  doctrine  ol  the  text,  if  supported  by  the  cased  cited,  has  l>eou 
ver^  gcuenilly  disapproved,"  citing  £^//u  y.  Buzzellf  supra;  Schmidt  y.  N.  Y.  Union 
Vut.  Tn».  Co.,  1  Gray,  529;  Wash.  Ins.  Co.  v.  Wilson,  7  Wis.  169;  Scott  v.  Home  Ins. 
l\\,  1  l>iJl.  105;  Vaughton  v.  L.  A  W.  R.  H.  Co.,  L.  R.,  9  Ex.  93. 

Til  i  Eiis^linh  rule  seems  to  be  tliat  if  the  commission  of  a  crime  is  directly  in  issue  iu 
i:iy  nitlon,  criminal  or  civil,  it  must  be  proved  beyond  reasonable  doubt  Stephens* 
i>:l'cst  {jivf  Ev.,  art.  94  ;  Chalmers  v.  Sfiackell,  H  C  &  P.  475;  Thurtell  v.  Beawnont,  1 
hiii.U.  :^19;   Willnuitt  v.  Uanner,  8  a  &  P.  Gi>5;  Neeley  v.  AocA:,  id. 

tUit  Baukows,  J.,  i»int(<l  out  in  Ellis  v.  Buzzell,  supra,  that  in  England  there  ^as  a 
rouson  for  the  rule  in  wiiat  Lord  Kenyon  remarked  ui  Cook  v.  Fields,  3  Esp.  133,  that 
"  wlien  a  defendant  jn.stiiies  words  which  amount  to  a  charge  of  felony  and  proves  his 
juKtifiriition,  the  plaintiff  may  be  put  xiixjn  his  trial  by  that  verdict  without  the  niter- 
\entit)ii  of  a  grand  jury." 

In  2  Orpenl.  Ev.,  §  420  (13th  ed.),  the  author  states  what  he  understands  the  rule  to  be 
thus:  *'  To  supi)ort  a  8i>ecial  plei;  in  justification  [of  a  libel  or  slander]  where  crime  is 
imputed,  the  siuue  evidence  must  be  adduced  as  would  be  necessary  to  convict  tlie 
phiiiitifT  upon  an  indictment  for  the  crime  imputed  to  him;  and  it  is  conceived,  that  he 
would  be  entitled  to  the  benefit  of  any  rea.'^onable  doubts  of  his  guilt  in  the  mind?!  of 
the  jury  in  the  same  manner  as  in  a  criminal  trial."  In  a  note  the  editor  says:  "  This 
proi>ositioii  can  hardly  be  law.  It  is  by  no  means  certain  that  Chalmers  v.  S/iacktU  ia 
nn  niithority  even  in  England,  for  the  rule  stated.  Magee  v.  Magee,  11  Irish  Com.  Law, 
419.  However  that  may  be,  it  is  repudiated  in  this  country,  by  the  great  weight  of 
modern  authority,"  citing  beside  some  of  the  cases  aliove,  Knowles  v.  Sci'ibner,  57  Me. 
V.»7:  MtitUn'ins  V.  Huntley,  9  N.  H.  150;  Gordon  v.  Pamielee,  15  Gray,  413;  Kinnade  v. 
'{rnishair,  3  Hawk,  (W;  Mtirshall  v.  Marine  Ins.  Co.,  43  Mo.  586.  Tlie  same  doctrine 
M\T>  \wU\  ill  the  recent  case  of  Rothschild  v.  The  American  CetitixU  Ins.  Co.,  62  Mo.  366. 

A  (Niiitrary  rule  is  followed  in  Iowa,  Fountain  v.  West,  23  Iowa,  9;  Ellis  v.  Lifuileg, 
t^  id.  44il  ;  and  in  Indiana,  Tucker  v.  Call,  45  Ind.  31. 

St«o,  also,  10  AnL  Law  Rev.  642,  where  tlie  cases  are  collected  and  carefully  ez« 
%mined. — Rbp, 


ToRRET  V.  Burnett. 

(9  Vroom,  467.) 

Fixture  —  right  to  remove  after  term, 

k  bindlord  agreed  to  sell  a  trade  fixture  for  the  tenant's  benefit,  and  the  tenant  left  it 
after  the  expiration  of  his  term.  The  landlord  failed  to  sell  it  Held,  that  the  tenant 
had  a  reasonable  time  after  the  term  to  remove  it,  and  that  his  creditors  had  the  same 
right  by  attachment 

i  CTION  on  the  case.     The  following  is  the  decision  of  the  Court  of 
*-  ^    Errors  and  Appeals. 
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Jo%,  F,  Randolph,  for  plaiutilf  in  error. 
John  Linn,  for  defendant  in  error. 

Beaslet,  C.  J.  This  is  an  action  on  the  case  for  an  injurj  to  the 
reversion.  The  plaintiffs  were  the  owners  of  the  land,  and  one  Isaac 
H.  Tice  was  their  tenant.  The  defendants  are  creditors  of  Tice,  and 
upon  his  leaving  the  State  they  took  out  an  attachment,  and,  euteriug 
on  these  premises,  which  had  been  leased  to  their  debtor,  took  down 
and  carried  away  a  steam  engine,  put  up  by  him,  and  it  is  this  act  that 
forms  the  ground  of  this  action.  In  the  damages  recovered  by  the  plain- 
tiffs is  included  the  value  of  this  engine. 

The  contention  necessary  to  the  support  of  this  suit  is,  that  the  engine 
in  question  had  ceased  to  be  a  removable  fixture,  by  reason  of  its  having 
been  left  upon  the  premises  by  the  tenant  after  his  term  had  expired. 
That  the  right  existed  to  remove  this  article  of  property  during  the 
tenancy  was  not  disputed  ;  as  between  landlord  and  tenant,  it  was  a  trade 
fixture,  and  was  clearly  removable  if  taken  away  in  time.  But  when  the 
defendants  levied  their  attachment,  the  term  had  run  out,  and  the  tenant 
had  quitted  the  possession,  and  the  argument,  founded  on  these  factSf 
was,  that  the  right  of  the  tenant  to  remove  the  fixture  was  gone,  and 
that,  after  such  lapse,  neither  he  nor  his  creditors  could  lawfully  enter 
and  remove  the  engine. 

This  was  the  substantial  question,  although  it  was  much  urged  on  the 
argument  that  there  was  another  ground  on  which  the  action  could  prop* 
erly  be  rested.  This  was,  that  the  judgment  in  attachment,  under  which 
the  defendants  justified,  was  radically  defective,  and  void.  But  this 
defect,  even  if  it  exists,  will  not  alone  sustain  the  judgment  in  its  present 
form.  On  the  assumption  that  the  defendants  are  naked  trespassers,  the 
plaintiffs  cannot  recover  of  them  damages  for  the  taking  away  of  this 
engine,  unless,  at  the  time  of  such  taking,  it  was  a  part  of  the  land.  This 
results  from  the  capacity  in  which  the  plaintiffs  sue;  they  were  not  in 
possession  at  the  time  of  the  injury  complained  of,  and  they  have  neces- 
sarily sued  as  reversioners.  Standing  in  such  capacity  on  the  record,  the 
damages  for  which  the  wrong-doer  is  answerable  to  them  are  such  only 
as  are  of  a  permanent  nature,  so  that  a  mere  wrongful  entry  upon  tha 
land  and  the  removal  of  a  chattel  could  not  form  a  foundation  of  this 
suit.  Very  plainly,  to  uphold  their  case,  the  plaintiffs  must  show  the 
steam  engine  in  question  had  become  incorporated  with  the  land,  so  as  to 
be  parcel  of  it. 

Was  this  the  case  ?     I  have  said  that  this  fixture,  during  the  running 
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of  the  tenancy,  was  removable.  But  the  term  in  the  land  had  expired, 
and  tlie  tenant  had  left  the  property,  when  this  entry  and  taking  oo- 
curred.  It  is  undoubtedly  the  settled  rule  of  law,  that  where  a  tenant 
Las  the  right  to  remove  fixtures,  he  must  exercise  his  right  during  the 
continuance  of  his  term,  or  before  he  surrenders  the  posseBsion  of  the 
premises  ;  he  cannot  re-enter  for  such  purpose.  A  multitude  of  cases 
liave  been  decided  in  accordance  with  this  doctrine,  many  of  which  can 
be  found  by  a  reference  to  the  notes  to  the  case  of  Ehves  v.  Mawe,  2 
Smith's  Lead.  Cas.  228.  And  it  was  in  submission  to  this  rule  that  tlio 
judge,  at  the  trial  in  the  present  case,  instructed  the  jury  adversely  to 
the  defense.  Such  instruction  would  have  been  incontestably  correct  if 
there  had  been  no  other  conditions  of  the  case  than  those  already  specified. 
But  such  was  not  the  fact.  There  was  evidence  tending  to  show  that 
before  the  defendants  had  altogether  yielded  up  the  possession  of  the 
premises,  in  a  conversation  with  one  of  the  plaintiffs,  it  was  understood 
that  the  plaintiffs  would  endeavor  to  sell  for  the  defendants  this  steam 
engine,  to  a  person  who  was  then  in  treaty  for  the  purchase  of  the  land. 
Looking  at  the  whole  of  the  testimony  on  this  smbject,  it  is,  perhaps,  a 
fair  conclusion  that  the  tenant  failed  to  remove  the  engine  in  conse- 
quence of  this  arrangement.  Upon  the  assumption  that  such  an  under- 
taking  on  the  part  of  the  landlords  existed,  I  can  have  no  doubt  that  its 
effect  is  to  debar  them  from  claiming  that  the  chattel  in  question  be- 
came theirs  as  an  unremovable  fixture,  by  reason  of  the  surrendering  up 
of  the  possession  of  the  premises.  For  a  landlord  to  claim  a  chattel 
affixed  to  the  land,  on  the  ground  that  the  tenant  had  failed  to  remove 
it  while  in  possession,  when  such  failure  had  been  occasioned  by  his  own 
promise  to  sell  the  fixture  for  the  benefit  of  the  tenant,  would,  in  morals, 
be  a  sheer  fraud,  and  the  general  legal  principle  above  stated  is  not  so 
inflexible  that  it  is  to  be  so  applied  as  to  render  such  an  attempt,  when 
made,  successful.  The  reason  upon  which  the  rule  itself  rests  is  totally 
opposed  to  such  an  application  of  its  control.  The  rule,  in  the  rigor  of 
its  generality,  is  derived  from  the  Year  Book,  20  Henry  VII,  in  which, 
speaking  of  the  tenant,  it  is  said :  ''  During  his  term  he  may  remove 
them,  but  if  he  suffer  them  to  remain  fixed  after  the  term,  they  belong 
to  the  lessor."  This  is  a  bold  statement  of  the  law,  without  any  refer- 
ence to  ts  spirit :  but  in  Poole's  Case,  1  Salk.  368,  Lord  Holt  reached 
the  heart  of  the  subject  by  saying :  "  After  the  term,  they  [the  fixtures] 
become  a  gift  in  law  to  him  in  reversion,  and  are  not  removable."  The 
same  groundwork  for  the  rule  is  indicated  by  Lord  Kenton,  in  Penton 
V.  Rohartj  2  East,  88,  in  which  the  stringency  of  the  principle  was  some^ 
what  relaxed,  it  being  decided  that  a  tenant  remaining  in  possession  aftef 
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the  eud  of  his  term  could  take  away  removable  fixtures.  The  reason 
assigned  for  this  mitigation  of  the  seventy  of  the  rule  is,  that  as  the 
tenant  remained  in  possession  at  the  time  of  the  taking  uway  of  tlie 
fixtures,  there  was  no  pretense  to  say  that  he  had  abandoned  his  right 
Xa)  tliem. 

It  would  seem  to  be  clear  that,  in  the  view  of  these  great  common- 
law  judges,  the  landlord's  right  to  the  removable  fixtures  originated  in  «in 
implied  gift  on  the  part  of  the  tenant,  such  implication  arising  from  the 
lact  that  the  tenant,  at  the  end  of  his  term,  abandoned  the  property 
without  removing  them.  Such  presumption  is  undoubtedly  a  presumi>- 
tion  of  law,  and  how  far  it  is  liable  to  be  rebutted  has  not  been  entirelv 
("efined.  In  the  valuable  note  of  Mr.  Smith,  in  his  volume  of  Leadini; 
Cases  already  referred  to,  it  is  said,  in  treating  of  the  possibility  of 
overcoming  this  legal  presumption,  "it  has  never  been  determined  wliat 
might  be  the  effect  of  a  formal  declaration  of  the  tenant,  on  quitting, 
that  he  did  not  intend  to  give  them  to  his  landlord.  It  would,  however, 
probably  be  held  inoperative,  on  the  principles  explained  in  Marston  v. 
Roe^  8  A.  &  E.  59."  This  inference,  that  the  notification  by  the  tenant 
of  a  reservation  of  his  right  would  be  inefficacious,  I  have  little  doubt 
would  be  sustained  if  ever  a  case  should  arise  presenting  the  precise 
point  for  decision,  as  it  would  seem  utterly  inconsistent  with  all  legal 
science  to  permit  a  man  to  reserve  a  right  which  involves,  in  its  enjoy- 
ment, a  plain  trespass  to  the  property  of  another.  But  while  this  seems 
to  me  clear,  I  think  it  is  equally  so  that  this  legal  presumption  of  a  gift 
HMiy  be  repelled  by  proof  of  the  assent  of  the  landlord  to  the  retention 
by  the  tenant  of  his  right  of  removal.  In  my  opinion,  if  the  landlord 
should  say  to  the  tenant  that  he  should  have  a  certain  time  within  which 
to  remove  his  fixtures,  such  a  license  would  be  valid,  and  would  prevent, 
for  the  time  being,  the  incorporation  of  the  fixtures  into  the  land.  Such 
stipulations  as  those  are  common  in  leases,  and  in  that  form  have  been 
frequently  enforced  by  judicial  action.  As  the  fixture  is  a  chattel,  such 
arrangements  need  not  be  in  writing,  and  they  can  arise  by  implication 
as  well  as  by  express  agreenvent. 

It  is  upon  this  ground  that  I  think  this  judgment  should  be  reversed. 
The  agreement  on  the  part  of  the  landlords  to  endeavor  to  efTect  a  sale 
of  the  fixture  for  the  benefit  of  the  tenant,  carried  with  it  an  implied 
permission  that  it  might  be  removed  if  such  endeavor  proved  to  bo 
unsuccessful.  Such  arrangement,  of  necessity,  involved  the  fact  that 
the  tenant  did  not  intend  to  abandon  the  fixture  to  the  landlord,  and  it 
18  quite  unreasonable  to  suppose  that  such  an  abandonment  was  meant 
in  case  a  sale  was  not  effected.     The  engine  was  left  on  the  property  for 
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a  specific  purpose,  and  with  the  assent  of  the  land-owuer ;  such  purpose 
having  failed,  the  tenant  did  not  lose  his  property,  but  was  entitled  to 
remove  it  within  a  reasonable  time.  Under  these  circumstances,  it  is 
impossible  to  consider  the  chattel  in  question  as  a  part  of  the  realty,  or 
that  its  removal  worked  an  injury  to  the  reversioner.  The  facts  should 
have  been  left  to  the  jury,  with  instructions  as  to  the  law,  in  accordance 
with  the  foregoing  view. 

Tlie  judgment  must  he  reversed. 

For  affirmance  —  None. 

For  reversal — The  Cha.ngei.lor,  Chief  Justice,  Depue,  Re2d, 
ScuDDER,  Van  Stckel,  Woodhull,  Clement,  Dodd,  Green,  Ln  ly, 
Wales— 12. 


WoLCOTT  V.  Mount. 

(9  Vroom,  496.) 
Salt  — representations  as  to  vegetable  seeds  —  implied  warranty  —  measure  of  damages, 

A  ptatement  made  in  good  faith  at  tlie  time  of  sale,  by  the  vendor,  that  seed  is  of  a 
certain  kind,  such  seed,  with  re8pect  to  kind,  not  being  ascertainable  by  in8i>ection, 
will  lay  a  ground  from  which  a  jury,  or  a  court  having  power  to  pass  upon  facts,  miiy 
infer  a  warranty  as  to  kind. 

Where  seed  are  warranted  as  to  kind,  and  the  vendor  knows  the  use  to  be  made  of  the 
seed,  he  is  answerable  for  the  difference  between  tlie  value  of  tlie  product  of  the  seed 
sold,  it  being  put  to  the  use  specified,  and  the  value  of  the  product  that  would  have 
resnlted  had  tlie  seed  corresponded  to  the  warranty.    {See  note,  p.  430. ) 


0 


N  error  to  the  Supreme  Court.     For  proceedings  in  this  case   and 
opinion  of  the  court  helow,  see  13  Am.  Rep.  438. 


Henry  G.  Clayton,  for  plaintiffs  in  error. 
Joel  Parker,  for  defendant. 

Beasley,  C.  J.     The  plaintiffs  in  error  sold  to  the  defendant  in  error 
certain  seed  as  and  for  "  early  strap-leaf  red-top   turnip  seed."     The 
seed,  heing  planted,  turned  out  to  he  of  a  different  kind,  so  that  tho 
defendant  lost  his   crop.     It  was   shown  in   the   case  that  the  plain 
Vol.  XX.— 54 
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tiffs  in  error  believed,  at  the  time  of  the  sale,  that  the  seed  was  of 
*  the  kind  which  the  defendant  sought  to  purchase.  The  defendant  in 
error  brought  his  suit  before  a  justice,  on  the  ground  that  the  sale  to  him, 
under  these  conditions,  comprised  a  warranty.  The  decision  was  in  his 
favor,  and  such  judgment  was  affirmed  in'  the  Common  Pleas,  and,  on 
certiorari^  in  the  Supreme  Court. 

Therefore,  the  point  before  this  court  now  is,  whether,  on  the  facts 
stated,  the  Court  of  Common  Pleas  could  lawfully  infer  that  the  plaintiffs 
in  error  warranted  the  article  sold  to  be  of  the  particular  kind  for  which 
y/      it  w^as  purchased. 

The  subject  of  warranty,  in  its  application  to  the  class  of  cases  in 
which  the  present  one  is  comprehended,  has  been  involved  in  much  con* 
fusion.  The  authorities  are  not  consistent,  and  they  are  very  numerous. 
It  has  always  seemed  to  me  that  a  considerable  part  of  this  contrariety 
has  arisen  from  a  misapprehension  with  respect  to  what  was  decided  in 
the  famous  case  of  Chandehr  v.  Lopug^  Cro.  Jac.  4.  The  only  question  in 
that  case,  as  I  understand  it,  was,  as  to  the  sufficiency  of  the  averments 
in  the  declaration.  The  plaintiff's  case  appearing  upon  the  record,  is 
stated  in  the  report  in  these  words,  viz. :  "  Whereas,  the  defendant  being  a 
goldsmith,  and  having  skill  in  jewels  and  precious  stones,  had  a  stone 
which  he  affirmed  to  Lopus  to  be  a  bezoar  stone,  and  sold  it  to  him  for 
X  hundred  pounds  ;  uU  revera,  it  was  not  a  bezoar  stone."  The  conten- 
tion in  the  court  of  error,  upon  this  record,  was,  that  enough  did  not  here 
appear  to  charge  the  defendant,  because  k  was  shown  neither  that  he 
warranted  it  to  be  a  bezoar  stone,  nor  knew  it  to  be  such.  Instead  of  a 
warranty  being  expressly  laid  in  the  declaration,  a  mere  affirmation  as  to 
the  kind  of  article  sold,  was  laid,  and  it  was  this  form  of  pleading  which 
was  adjudged  to  be  bad.{  Now,  an  affirmation  of  this  kind  may  or  may 
not  be  a  warranty,  according  to  circumstance^  and  the  fault  of  the  plead- 
ing, therefore,  was,  that  instead  of  a  warranty,  it  set  forth  inconclusive 
evidence  of  a  warranty.  The  pleader  wa^  bound  to  state  the  transaction 
according  to  its  legal  effect,  and  this  was  all  that  was  decided.  And  such 
a  form  of  statement,  at  the  present  day,  wouM,  I  think,  be  deemed  ill. 

But  this  decision  has  been  many  times  cited,  not  as  an  illustration  of 
the  rule  of  pleading,  but  as  an  example  of  the  insufficiency  of  the  affirma- 
tion specified  in  the  case  to  prove  a  contract  of  warranty  ;  and  this,  in 
my  opinion,  is  an  evident  misuse  of  the  precedent,  which  has  been  in- 
troductive  of  confusion.  It  was  such  abuse  that  resulted  in  the  judgment 
in  Seixas  v.  WoodSj  2  Caines*  R.  48,  which  asserted  that  a  warranty  would 
not  arise  from  a  description  of  the  kind  of  the  article  sold.  This  decision 
was  followed  by  several  others  in  a  similar  vein ;  but  the  ground  upon 
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which  this  line  of  cases  rested,  after  being  much  criticized  and  discredited, 
has  been  formally  repudiated  by  the  Court  of  Appeals  of  New  York,  in 
Hawkins  v.  Pernherton^  51  N.  Y.  198 ;  S.  C,  10  Am.  Rep.  505. 

The  tendency  or  recent  adjudications  has  been,  I  think,  to  put  this 
subject  on  a  reasonable  footing.     Starting  from  the  admission  that,  in  the 
absence  of  fraud  and  of  a  warranty,  the  rule  of  caveat  emptor  applies,  the 
effort  is,  not  to  elevate  particular  expressions  contained  in  a  given  con- 
tract into  a  general  rule  of  law,  but  to  regard  each  case  in  the  light  of  its   W^ 
own  circumstances,  and  with  respect  solely  to  the  understanding  of  the 
])Mrties.     Whether  the  representation  or  affirmation  accompanying  a  sale 
>»]i;ill  be  regarded  as  a  warranty  or  as  simplex  commendatio,  is  a  question 
to  be  solved  by  a  search  for  the  intention  of  the  contracting  parties.  The 
two  cases  of  Jendwine  v.  Slade,  2  Espinasse,  572  ;  and  Power  v.  Barham, 
1  A.  &  E.  473,  are  conspicuous  examples  of  this  rule.     In  the  former 
there  was  a  sale  shown  of  two  pictures,  the  catalogue  of  the  auction,  de- 
scribing one  as  a  sea  piece,  by  Claude  Lorraine  ;  and  the  other,  a  fair, 
by  Teniers.  •  This  description  was  held  by  Lord  Kenton  to   be  no 
warranty  that  the  pictures  were  the  genuine  works  of  the  artists  referreil 
to,  but  merely  an  expression  of  the  opinion  of  the  vendor  to  that  effect. 
In  the  other  case,  it  appeared  that,  at  a  sale  of  four  pictures,  they  were 
described  as  "  four  pictures,  views  in   Venice — Carnaletti,"  and  it  was 
left  to  the  jury  to  decide  whether  the   intention   was  to  warrant  tlie 
pictures  as  authentic,  the  court  distinguishing  this  case  from  the  former 
one  by  the  circumstance  that  CarnaleLti   was  comparatively  a  modern 
painter,  the  authenticity  of  whose  works  was  capable  of  being  known  as 
a  fact,  while,  with  respect  to   the  productions   of  very  old  paintersyan 
assertion  as  to  their  genuineness  was  necessarily  a  matter  of  opinion!  In      ^ 
tliese  instances  the  respective  affirmations  of  the  vendor  were  of  equiva- 
lent import,  intrinsically  considered  ;  but  it  was  left  open,  as  a  matter  of 
inference,  whether  they  were  to  have   the  same  signification  when  used 
under  variant  circumstances  J  The  question  consequently  is,  in  every 
case  of  this  kind,  whether  the  conditions  were  such  that  the  vendee  had 
the  right  to  understand,  and  did  so  understand,  that  an  affirmation  or 
representation  made  by  the  vendor  was  meant  as  a  warranty. 

And  for  the  determination  of  this  question,  Mr,  Benjamin,  in  his   , 
admirable  Treatise  on  Sales,  page  499,  says  :  "A  decisive  test  is  whether    \ 
the  vendor  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant,  or     ^ 
merely  states  an  opinion  or  judgment  upon  a  n^atter  of  which  the  vendor      • 
has  no  special  knowledge,  and  on  which  the  buyer  may  be  expected  also 
to  have  an  opinion,  and  to  exercise  his  judgment.     In  the  former  caa« 
there  is  a  warranty  ;  in  the  latter,  not." 
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This  criterion  is  the  product  of  the  learned  author's  study  of  the 
Knglish  decisions,  and  it  appears  to  me  to  be  tlie  most  satisfactory  one 
which  can  be  adopted.  It  is  exemplified  iu  a  vast  number  of  cases, 
many  of  which  are  collected  in  the  treatise  just  referred  to,  and  iu  the 
voluminous  notes  upon  the  case  of  Chandelor  v.  LopuSy  1  Smith's  Lead. 
Cas.  238.  It  does  not  seem  to  me  expedient  further  to  refer,  on  this 
point,  to  the  books,  contenting  myself  with  the  single  observation  that 
the  before-cited  case  of  Hawkins  v.  Pemhcrtoiiy  51  N.  Y.  198  ;  10  Am.  Rep. 
/>9j,  is  in  all  respects  applicable  to  the  facts  now  present. 

Resorting,  then,  to  the  principle  and  test  just  propounded,  it  is  mani- 
fest that  the  judgment  of  tlie  Supreme  Court  cannot  bo  disturbed.  The 
Court  of  Common  Pleas,  in  weighing  the  evidence,  had  a  right  to  infer 
that  a  warranty  of  the  character  of  the  article  sold  was  within  the 
understanding  of  the  contracting  parties.  The  seller  in  this  case 
assertedj  at  the  time  of  the  sale,  that  the  8^,fi^,.wu8  oj^fifg  ^P?^^!?^  ^ii^Ji^^ 
the  vendeewa8inB^?ffHrTff^>Vnenne  ^  assertion,  he 

was  aw\'\re  that  the  vende^could  have  no  opinion  for  himself  on  the 


sul)ject,  for  the  case  states  that  the  seed  couid  not  be  distrnguished  by 
f«i<rht  or  touch.  The  vendee  also  knew  that  the  vendor  could  not  be 
Ht.itiiig  the  result  of  his  own  observation.  The  facts  do  not  admit  oi 
the  imperative  inference  that  the  assertion  of  the  vendor  was  mere  coin- 
mendation  of  his  goods,  or  even  that  it  was  the  utterance  of  his  view  as 
an  expert.  If  the  seller  had  stated  the  exact  truth,  he  would  have  said 
that  he  had  bought  the  seed  as  seed  of  the  specified  kind,  but  that  he 
did  not  know  whether  it  was  so  or  not.  Instead  of  doing  this,  he  made 
the  positive  assertion  in  question.  From  such  an  assertion,  undei  the 
circumstances  in  evidence,  I  think  the  court,  although  it  was  not  bound 
80  to  do,  had  the  right  to  infer  that  there  was  a  warranty. 

The  second  question  raised  in  the  cause  respects  the  measure  of  dam- 
ages. The  rule  applied  in  the  court  below  made  the  plaintiff  whole,  at> 
he  was  allowed  to  recover  the  difference  between  the  value  of  the  crop 
pioduced  and  the  crop  which  would  have  been  produced  if  the  seed  uad 
been  answerable  to  the  warranty.  This  embraces  profits,  and  the  con- 
tention was,  that  profits  are  too  remote  and  uncertain  to  constitute  an 
ingredient  in  the  recompense  which  the  law  gives  on  a  breach  of  con- 
tract. 

But  this  argument  comprises  a  latitudinarian  and  incorrect  statement 
of  the  legal  rule.  Profits  sometimes  are  not,  in  a  legal  point  of  view, 
either  remote  or  uncertain.  Where  the  situation  of  the  parties  is  such 
that,  supposing  their  attention  to  have  been  directed  to  the  contingency^ 
they  must  have  perceived,  at  the  time  of  the  making  of  the  contract; 
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tha't  Its  breach  would  probably  result  in  the  loss  of  definite  profits,  such 
profits  being  of  an  ascertainable  nature,  tbe  compensation  which  the 
law  affords  to  the  injured  party  will  embrace  these  profits.  The  leading 
case  on  this  subject,  and  one  which  was  approved  of  in  this  court  .n 
B.nninger  v.  Crater,  4  Vroom,  513,  in  that  of  HadUy  v.  Baxendale,  9 
Kxch.  341.  The  action  was  for  the  non-performance  of  a  contract, 
and  the  rule  is  thus  defined  by  the  court :  "  We  think  the  proper  nile^ 
in  such  a  case  as  the  present  is  this :  where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  to  such  breach  of  contract  should  be 
either  such  as  may  fairly  and  substantially  be  considered  as  arising 
naturally  —  t.  e.,  according  to  the  usual  course  of  things  —  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  iA*'^e  covrtenplstioti  of  both  parties  at  the  time  they  made  the  con« 
tf acfrss'the  pr6bj(WrTesTitfr"ijf  tbe  ^roxh  of  it.  JNow,  if  th«  «peoiaL 
circumstances  under  which  the  contract  was  aifUuiUy  made- were  oomrau* 
nicated  by  the  plaintiff-  to  tbe-defwidftn V- and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  contract  which 
they  would  reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated/'  ^^^^^ 

The  rule  thus  stated  has  been  approved  of  and  followed  in  a  nunier 
ous  series  of  decisions  by  both  the  English  and  American  courts,  as  is 
abundantly  shown  by  Mr.  Sedgwick  in  his  valuable  work  on  Damage.^, 
page  79  (sixth  edition). 

The  present  case  falls  clearly  within  the  scope  of  this  principle.  Tli« 
defendant  at  the  time  of  the  sale  was  possessed  of  all  the  facts  —  he 
knew  the  business  of  the  plaintiff,  and  the  use  to  be  made  of  the  thin^ 
sold.  He  was  in  a  situation  to  foresee,  with  entire  certainty,  the  lo^s 
that  would  fall  upon  the  plaintiff  if  the  warranty  should  be  broken.  Nur 
are  the  gains  which  have  been  lost  subject  to  any  uncertainty.  Tlia 
seed  sold  was  planted  and  came  to  maturity  ;  the  seed  stipulated  for  ' 
would  have  done  the  same,  only  the  value  of  the  product  would  liave 
been,  to  a  definite  amount,  greater.  In  such  an  injury  there  is  nothing 
speculative  or  contingent.  There  are  a  number  of  authorities  which 
sanction  the  recovery  of  profits  of  a  much  more  uncertain  character 
than  these.  Davis  v.  Talcoty  14  Barb.  611  ;  Griffin  v.  Colver^  16  N.  Y. 
489  ;  Borries  v.  Hutchinson,  18  C.  B.  (N.  S.)  445;  Messmore  v.  N.  T 
Shot  and.  Lead  Co,,  40  N.  Y.  422. 

TTie  judgment  should  he  cffirmed. 
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Far  affirmance — The  Chancellor,  Chief  Justice,  Reed,  Scud- 
DER,  Van  Stckel,  Woodhull,  Clement,  Dodd,  Green,  Lillt —  10. 

Far  reversal — Dixon,  Knapp  —  2. 

Note.— In  White  v.  Miller ^  7  Hun,  427,  the  plaintiffs  worb  ojtrket  gardeners  at  Green- 
bneh,  iu  the  county  of  Rensselaer,  and  the  defendants  were  the  trustees  of  the  Mutual 
Society,  called  Shakers.  The  action  was  brought  to  reoover  damages  for  a  breach  of 
cuutract  —  on  the  following  facts.  In  tlie  fall  of  1867,  one  of  the  defendants,  to  whom 
wi\s  assigned  the  duty  of  selling  the  seeds  raised  by  the  society,  informed  the  plaintiffs 
tluit  the  defendants  had  raised  some  '*  Bristol  cabbage  seed,"  tlie  same  that  the  plain- 
tiiTH  had  had  that  year,  and  advised  them  to  come  for  it  early.  In  the  spring  one  of  the 
plaintiffs  went  to  the  defendants*  seed  store  and  ordered  among  other  seeds  named  in  a 
c.itjUojfue  shown  him,  six  iK)imd}i  of  "large  Bristol  cabbage  seed.*'  The  seeds  were 
pout  U)  the  plaintiffs,  one  imckage  being  marked  "  Large  Bristol  Cabbage,"  and  the  bill 
acconii)anyiDg  had  one  item  as  follows:  ''  Six  pounds  large  Bristol  cabbage,  thirty-sLx 
dollare."  The  referee  found  that  the  seed  was  not  genuine  "large  Bristol  cabbace 
seed; "  that  it  was  raised  by  the  defendants  upon  stocks  of  Bristol  cabbage,  which  the 
d'^fendauts  had  planted  in  the  vicinity  of  other  cabbage;  that  the  pollen  produced  by 
flowers  of  Huch  other  varieties  had  been  airried  to  a  large  portion  of  the  flower  of  tlie 
liristol  cal)l:)age  stocks  which  were  fertilized  thereby;  that  in  consequence  thereof  this 
t'-eif  was  impure  .ind  not  genuine  Bristol  cabbage  seed,  and  that  although  properly  cul- 
tivated did  not  produce  Bristol  cabbage.  The  court  held  that  there  was  an  implied  war- 
rniity  tluit  the  seeds  were  large  Bristol  cabbage  seed;  that  there  was  a  breach  of  the 
\\arruMty  aud  that  tlie  measure  of  damages  was  the  difference  between  the  value  of  tlie 
cvo[)  raised,  and  what  might  have  been  mised  had  the  seed  been  genuine,  citing  as 
authority  for  sucji  rule,  Paff^rufjer  v.  Thorbiirn,  34  N.  Y.  634;  Milburn  v.  Belhni^  ol» 
i.l.  ')'.'>:  Mrssmore  v.  X  r.  SJud  and  Lead  Co.,  40  id.  422;  Flick  v.  Wctfierbee,  20  Wis. 
;)'.»J;   \V<druU  V.  ^follut,  3(>  N.  J.  :U)2. 

In  Connerticiit,  in  an  action  for  a  breach  of  warranty  on  the  sale  of  seed  that  it  was 
*  fie&h  and  warranted  tt)  grow,"  it  was  held  that  the  mciisui-e  of  damages  was  tlie  cost 
of  the  seed,  the  value  of  the  labor  in  prei)ariiig  t'le  ground  for  it  and  in  planting  it,  and 
the  interest  on  these  sums,  less  the  general  benefit  of  the  labor  to  the  land.  Ferris  v, 
ComsU/cky  33  CJonn.  613. —Rep. 
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Register  of  voter's  ^~  Uabilitt/  of, 

i  boATtl  of  registration  of  voters  were  required  bv  stitute  to  erase  from  the  list  of  r«if 
istered  voters  tlie  name  of  any  person  proved  on  a  hearin*?,  hud  after  notice  to  hiir, 
to  be  disqualified.  //'?(/,  that  the  board  in  i)orfonning  tliie  duty  ncted  judicially, 
and  that  a  voter  could  maintjiin  no  action  against  them  for  wronj^fully  orasi!i«;h!a 
name  without  showing  that  they  failed  to  give  him  the  notice  required  by  law. 

VCTION  of  trespass  on  the  case  from  the  Circuit  Court  of  Tucker 
county.  The  plaintiff  avers  in  his  declaration  that,  at  the  time  of 
the  commission  of  the  several  grievances  by  the  defendant,  he  was  a 
white  male  citizen  of  the  State,  twenty-one  years  of  age,  that  he  had 
tlien  been  a  resident  of  the  State  for  a  year,  and  of  tlie  county  of  Tucker 
for  thirty  days,  that  he  had  been,  by  the  duly  appointed  registrar  of 
Black  Fork  township,  registered  as  a  voter,  and  that  he  was  then  and 
there  duly  qualified  to  vote. 

**  And  thereupon  the  plaintiff  further  says,  that  the  said  defendants 
having  theretofore  been  duly  appointed  and  constituted  the  Board  of  Re- 
gistration for  the  county  of  Tucker,  of  the  State  aforesaid,  and  having 
theretofore  taken  upon  themselves  the  duties  of  said  Board,  the  said  de« 
fendants,  intending  to  injure  and  disgrace  as  an  alien  the  said  plaintiff, 
who,  the  said  plaintiff,  was  then  and  long  before  duly  qualified  to  vote  in 
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the  township  of  Bhick  Fork,  of  the  county  and  State  aforesaid,  thev, 
the  said  defendants,  did,  and  each  of  them  did.  as  members  of  the  said 

board  as  aforesaid,  on  the  —  day  of ,  1866,  at  tlie  county  aforesaid, 

willfully,  unlawfully,  knowingly,  maliciously,  and  corruptly,  and  without 
sufficient  cause,  exclude  and  erase  the  name  of  the  plaintiff  from  the 
list  of  registered  voters  within  the  said  township  of  Black  Fork,  of  the 
county  and  State  aforesaid,  said  list  of  registered  voters  having  been 
made  according  to  the  law  in  such  case  made  and  provided,  and  by  the 
duly  appointed  Registrar  in  and  for  the  said  township  of  Black  Fork,  in 
which  list  of  registered  voters  was  the  name  of  the  plaintiff,  having  been 
duly  and  rightfully  registered  therein,  by  which  said  exclusion  and  era^ 
sure,  made  willfully,  unlawfully,  knowingly,  maliciously,  and  corruptly, 
and  without  sufficient  cause  as  aforesaid,  the  plaintiff  was,  in  the  said 
township  of  Black  Fork  at  the  general  election  held  therein  on  the  fourth 
Thursday  (the  25th  day)  of  October,  1866,  deprived  of  the  right  to  vote, 
he  there  and  then,  at  said  election,  desiring  to  vote,  to  his,  tHe  said  plain- 
tiff's, great  ignominy  and  disgrace  among  the  good  and  loyal  citizens  of 
the  county  of  Tucker  and  State  of  West  Virginia,  and  to  the  damage  o> 
the  plaintiff  ten  thousand  dollars. 

The  declaration  contained  several  other  counts,  but  they  need  not  be 
coTisidered. 

The  defendants  demurred  to  the  declaration  and  to  each  count  there- 
of, and  the  court  sustained  the  demurrer. 

Moore,  J.  The  plaintiff,  on  the  first  day  of  January,  1867,  sued  out  of 
the  clerk's  office  of  the  Circuit  Court  of  Tucker  county,  a  stimmons  against 
the  defendants  to  answer  him  of  a  plea  of  trespass  on  the  case.  The 
cause  having  been  remanded  to  rules  with  leave  to  file  an  amended  dec- 
laration, the  plaintiff,  on  the  first  Monday  in  February,  1868,  at  rules, 
♦iU'd  his  amended  declaration.  On  the  third  day  of  March,  1869.  in 
term  of  court,  the  defendants  demurred  generally  to  the  amended  dec- 
iMiation,  and  to  each  count  thereof.  Demurrer  was  sustained  by  the 
•oiirt,  and  the  plaintiff  has  appealed  from  that  judgment. 

The  question  submitted  by  argument  in  support  of  the  demurrer  is 
•  Wluither  judicial  officers,  or  officers  performing  judicial  duties  and 
nTs.  are  liable  to  be  sued  for  such  acts." 

The  .solution  of  the  question  depends  on  the  kind  of  officers  and  their 
'iiri>di('lioii. 

In  the  ca.se  of  Bradley  v.  Fisher,  13  Wall.  335,  it  was  held  that 
iii«lii(\s  of  courts  of  record  of  superior  or  general  jurisdiction  are  not 
:  i!.l«^  to  civil  actions  for  their  judicial  acts,  even  when  such  acts  are  in 
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excess  of  their  jurisdiction  and  are  alleged  to  have  been  done  mali- 
donsly  or  corruptly.  In  that  case,  Mr.  Justice  Field,  in  delivering  the 
opinion  ot  the  court  (p.  854),  said :  '*  The  exemption  of  judges  of  the 
superior  courts  of  record  from  liability  to  civil  suit  for  their  judicial  acts 
existing  when  there  is  jurisdiction  of  the  subject-matter,  though  irregu- 
larity and  error  attend  the  exercise  of  the  jurbdiction,  the  exemption 
cannot  be  afPected  by  any  consideration  of  the  motives  with  which  the 
acts  are  done.  The  allegation  of  malicious  or  corrupt  motives  could 
always  be  made,  and  if  the  motives  could  be  inquired  into  judges  would 
be  subjected  to  the  same  vexatious  litigation  upon  such  allegations, 
whether  the  motives  had  or  had  not  any  real  existence.  Against  the  con- 
sequences of  their  erroneous  or  irregular  action,  from  whatever  motives 
proceeding,  the  law  has  provided  for  private  parties  numerous  remedies, 
and  to  those  remedies  they  must,  in  such  cases,  resort.  But  for  malice 
of  corruption  in  their  action  whilst  exercising  their  judicial  functions 
within  the  general  scope  of  their  jurisdiction,  the  judges  of  these  courts 
can  only  be  reached  by  public  prosecution  in  the  form  of  impeachment, 
or  in  such  other  form  as  may  be  specially  prescribed." 

Judge  CooLET,  with  his  usual  correctness  Ih  eliminating  authorities, 
in  his  most  excellent  work  on  Constitutional  Limitations,  p.  405,  et  9eq. 
and  notes,  says  :  '^  Some  courts  are  of  general  jurisdiction,  by  which  is 
meant  that  their  authority  extends  to  a  great  variety  of  matters  ;  while 
others  are  only  of  special  and  limited  jurisdiction,  by  which  it  is  under- 
stood that  they  have  authority  extending  only  to  certain  special  cases. 
The  want  of  jurisdiction  is  equally  fatal  in  the  proceedings  of  each  ;  but 
different  rules  prevail  in  showing  it.  It  is  not  to  be  assumed  that  a 
court  of  general  jurisdiction  has  in  any  case  proceeded  to  adjudge  upon 
tnatter  over  which  it  had  no  authority  ;  and  its  jurisdiction  is  to  be  pre- 
sumed, whether  there  are  recitals  in  its  records  to  show  it  or  not.  On  the 
other  hand,  no  such  intendment  is  made  in  favor  of  the  judgment  of  a 
court  of  limited  jurisdiction,  but  the  recitals  contained  in  the  minutes  of 
{)roceedings  must  be  sufficient  to  show  that  the  case  was  one  which  the 
law  permitted  the  court  to  take  cognizance  of,  and  that  the  parties  were 
subjected  to  its  jurisdiction  by  proper  process." 

*'  There  is  also  another  difference  between  these  two  classes  of  tribu- 
tials  in  this,  that  the  jurisdiction  of  the  one  may  be  disproved  under  cir- 
cumstances where  it  would  not  be  allowed  in  the  case  of  the  other.  A 
record  is  not  commonly  suffered  to  be  contradicted  by  parol  evidence ; 
but  wherever  a  fact  showing  want  of  jurisdiction  in  a  court  of  general 
jurisdiction  can  be  proved  without  contradicting  its  recitals,  it  is  allow- 
able to  do  so,  and  thus  defeat  its  effect.  But  In  the  case  of  a  court  of 
Vol.  XX 55 
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special  and  limited  authority,  it  is  permitted  to  go  still  further,  and  to 
show  a  want  of  jurisdiction  eyen  in  opposition  to  the  recitals  contained 
in  the  record." 

^  No  person  is  liable  in  a  civil  action  lor  what  he  has  done  as  a  judgCi 
while  acting  within  the  limits  of  his  jurisdiction.  Bumham  v.  Stev^m 
83  N.  H.  247.  But  it  is  to  be  further  remarked,  that,  if  persons  having 
a  special  or  limited  judicial  authority,  do  any  act  beyond  the  scope  of 
their  authority,  they  make  themselves  trespassers."  Mood  v.  Sayre,  17 
Vt.  600.  ♦♦♦♦♦*♦♦♦» 

"  The  general  rule  of  law,  as  to  actions  of  trespass  against  persons 
having  a  limited  authority,  is  plain  and  clear.  If  they  do  any  act  be- 
yond the  limit  of  their  authority,  they  thereby  subject  themselves  to  an 
action  of  trespass ;  but  if  the  act  done  be  within  the  limit  of  their 
authority,  although  it  may  be  done  through  an  erroneous  or  mistaken 
judgment,  they  are  not  thereby  liable  to  such  an  action.  DosweU  v. 
Impey,  1  B.  &  C.  169 ;  ace.  Miller  v.  ^arc,  2  W.  Bl.  1141."  Hilliard 
on  Torts,  186. 

And  this  is  upon  the  principle,  that  judicial  protection  extends  to  all 
judicial  tribunals,  and  4s  necessary  to  promote  the  independence  and 
firmness  of  the  judiciary  which  must  guard  and  protect,  within  due 
bounds,  the  life,  liberty  and  property  of  the  citizen,  as  also  the  rights  of 
the  State.  In  the  language  of  Chief  Justice  Kent,  "  No  man  can  see 
the  disastrous  consequences  of  a  precedent  in  favor  of  such  a  suit.  When- 
ever we  subject  the  established  courts  of  the  land  to  the  degradation  of 
private  prosecution,  we  subdue  their  independence  and  destroy  their 
authority.  Instead  of  being  venerable  before  the  public,  they  become 
contemptible ;  and  we  thereby  embolden  the  licentious  to  trample  upon 
ivery  thing  sacred  in  society,  and  to  overturn  those  institutions  which 
nave  hitherto  been  deemed  the  best  guardians  of  civil  liberty." 

It  seems,  therefore,  settled  that  where  the  subject-matter  and  the  per- 
son are  within  the  jurisdiction  of  the  courts,  the  judge,  whether  of  a 
superior  or  inferior  court,  is  not  subject  to  a  civil  action  for  any  matter 
done  by  him  in  the  exercise  of  his  judicial  functions.  ''  He  is  not  bound, 
at  the  peril  of  an  action  for  damages,  or  personal  controversy,  to  decide 
right,  in  matter  either  of  law  or  fact ;  but  to  decide  according  to  his  own 
convictions  of  right,  of  which  his  recorded  judgment  b  the  test,  and  must 
be  taken  to  be  conclusive  evidence.  Such,  of  necessity,  is  the  nature  of 
the  trust  assumed  by  all  on  whom  judicial  power,  in  greater  or  lesser 
measure,  is  conferred.  This  trust  is  fulfilled  when  he  honestly  decidei 
according  to  the  conclusions  of  his  own  mind  in  a  given  case,  altho'::gh 
there  may  be  great  conflict  of  evidence,  great  doubts  of  the  law,  and 
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when  another  mind  might  honestly  come  to  a  different  conclusion,  *  * 
*  *  *  *.  Now  it  is  manifest  that  to  every  controversy  there  are  two 
sides,  and  that  a  decision  in  favor  of  one  must  be  against  another.  And 
this  may  extend  to  every  interest  which  men  hold  most  dear  ;  to  prop- 
erty, reputation  and  liberty,  civil  and  social ;  to  political  and  religious 
privileges  ;  to  all  that  makes  life  desirable,  and  to  life  itself.  If  an  ac- 
tion might  be  brought  against  the  judge  by  a  party  fueling  himself  ag- 
grieved, the  judge  would  be  compelled  to  put  in  issue  facts  in  which  he 
has  no  interest,  and  the  case  must  be  tried  before  some  other  judge,  who, 
in  his  turn,  might  be  held  amenable  to  the  losing  party,  and  so  on  indef- 
initely. If  it  be  said  that  it  may  be  conceded  that  the  action  will 
not  lie  imless  in  a  case  where  a  judge  has  acted  partially  or  corruptly, 
the  answer  is,  that  the  losing  party  may  always  aver  that  the  judge  has 
acted  partially  or  corruptly,  and  may  offer  testimony  of  by-standers  or 
others  to  prove  it ;  and  these  proofs  are  addressed  to  the  court  and 
jury,  before  whom  the  judge  is  called  to  defend  himself,  and  the  result 
is  made  to  depend  not  upon  his  own  original  conviction,  the  conclusion 
of  his  own  mind  in  the  decision  of  the  original  case,  as  by  the  theory  of 
jurisprudence  it  ought  to  do,  but  upon  the  conclusions  of  other  minds, 
under  the  influence  of  other  and  different  considerations."  2  Hilliard  on 
Torts,  171,  172.  If  it  is  a  judicial  act,  done  within  his  jurisdiction, 
he  should  not  be  called  upon  to  answer  for  it  elsewhere  in  a  civil 
action  ;  and,  ^  these  rules  extend  as  well  to  a  justice  of  the  peace  as  to 
any  other  judicial  officer,  acting  within  his  jurisdiction,  in  a  judicial 
capacity."  2  Hilliard  on  Torts,  180,  and  note ;  and  extends  to  jurors, 
because  they  act  judicially  in  judging  the  facts  ;  as  held  by  the  Court  of 
King's  Bench  in  the  case  of  GroenveU  v.  BurweU,  12  Mod.  886 ;  1 
Salk.  396,  and  1  Ld.  Raym.  459,  cited  in  opinion  of  Kent  in  case  of 
TcUes  V.  Lansing. 

Chief  Justice  Duvall,  in  delivering  the  opinion  of  the  court  in 
Ghrisman  v.  Bruccy  1  Duvall  (Ky.),  66,  says :  "  The  courts  of  Mas- 
sachusetts, and  perhaps  of  some  of  the  other  States,  have  adhered  to  the 
doctrine  of  the  English  cases,  which  decide  that  an  action  is  maintain- 
able against  officers  who  preside  at  an  election  for  refusing  the  vote  of  a 
qualified  voter,  even  though  they  may  have  exercised  an  honest  and  fair 
judgment  on  the  question  before  them."  But  the  learned  judge  adds, 
that  the  Court  of  Appeals  of  Kentucky  "  has,  however,  adopted  a  more 
equitable  and  consistent  rule,  and  which  more  adequately  protects  such 
officers  in  the  faithful  discharge  of  their  duties.  In  passing  upon  the 
qualifications  of  a  person  offering  to  vote,  the  judge  of  the  election  acta 
judicially,  and  is  not  unfrequently  called  upon  to  determine  legal  quea- 
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^ons  of  grest  difficulty  and  doubt.    To  hold  him  respoufiible,  in  such 

-cftses,  for  a  mere  error  of  judgment  by  which  a  citizen  may  have  been 

illegally  deprived  of  his  right  to  vote,  would  be  unjust  in  principle  and 

-^unwise  in  policy ;  lor  the  natural  result  would  be  to  deter  honest  and 

•<:apai4e  men  from  accepting  an  offioe  attended  with  such  hazards.    HenoOt 

in  the  case,  Merman  v.  Dttdley,  18  B.  Monr.  711,  the  rule  was  distmctly 

^nnounoed  and  acted  upon  :     ^*  That,  as  every  human  tribunal  was  liable 

to  eiT,  BO  judge,  even  of  the  most  inferior  one,  should  be  held  respon- 

-sible  Cor  a  mere  error  of  judgment  committed  in  the  regular  discharge 

•of  his  ofteial  duties,  and  that,  although  the  judge  of  an  election  may  err 

In  detenBining  upon  the  legality  of  a  vote  offered  to  be  given,  and  thus 

Tejeet  a  legally  qualified  voter,  yet  if  the  decision  was  the  result  of  a 

^mere  error  of  judgment,  and  was  not  induced  by  improper  motives,  no 

-aetloii  can  be  maintained  on  account  of  such  erroneous  decision." 

**  But  this  doctrine,  whilst  it  thus  affords  protection  to  the  officer  in 

the  honest  (fisdiarge  of  official  duty,  does  not  deny  redress  to  the  citizen, 

who  has  been  wilUally  and  knowingly  deprived  of  his  right  to  vote.     It 

is  an  invaluable  ri^t.    As  was  said  by  Lord  Holt  in  a  celebrated  case, 

-^  a  right  that  a  man  has  to  give  his  vote  at  the  election  of  a  person  to 

^epreecnt  him  in  Parliament,  there  to  concur  in  the  making  of  laws 

-which  are  to  bind  his  liberty  and  property,  is  a  most  transcendent  thing.' 

Askh/  V.  Whdi9y  2  Raym.  950.     Here,  it  is  the  fundamental  right ;  all 

•  other  rights,  civil  and  political,  depend  on  the  free  exercise  of  this  one, 

and  any  material  impairment  of  it  is,  to  that  extent,  a  subversion  of  our 

politieal  system.     Henoe  the  care  with  which  any  invasion  of  this  right, 

iram  every  possible  source,  has  been  guarded  against." 

It  18  true  diere  are  a  number  of  authorities  sanctioning  civil  actions 

^ragainst  tUction  pffieers  and  selectmen,  where  they  have  acted  corruptly 

-OT  knowingly  and  unlawfully  refused  to  register  a  voter,  or  receive  his 

^vote,  but  in  nearly  all  the  cases  they  have  been  regulated  by  statute  or 

OoBsUtuticm;  and  the  decision  in  such  cases  turned  upon  that  fact  The 

aoost  of  the  cases  dted  in  2  Rob.  (New)  Practice,  575,  576,  were  of  that 

<dasB ;  so   was  the  case   of  Gordon  v.  Farrar  et  al.,  2  Dougl.  (Mich.) 

411.     Other  cases  were  where  they  acted  without  jurisdiction,  and  thus 

usurpers  and  trespassers. 

We  now  recur  to  the  question  before  us,  did  the  defendants  act  in  a 

capacity  in  erasing  the  name  of  plaintiff  from  the  register  of 

? 

lit  was  made  the  duty  of  the  County  Board  of  Registration,  by  ch.  87, 
i  8,  acts  1866,  to  examine  the  Registrar's  book  ;  section  also  declared : 
^  And  if  they  are  satisfied  that  any  person  has  been  registered  who  has 
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been  gailtj  of  any  of  the  acts  enumerated  in  the  affidavit  contained  in» 
the  third  section  of  this  act,  or  is  in  aay  way  disqualified  to  vote,  under 
the  provisions  thereof,  it  shall  be  the  duty  of  the  said  board,  upon  proof: 
of  any  such  act  or  disqualification,  to  exclude  the  name  of  such  persoa^ 
from  the  list  of  registered  voters.  But  the  party  whose  name  is  proposed: 
to  be  excluded  shall  have  due  notice  of  the  time  and  place  of  taking  thd- 
evidence  to  prove  his  disqualification,,  which  evidence  be  shall  haver  the 
right  to  rebut,  and  shall  have  his  name  restored  to  sudi  list  if  improp- 
erly stricken  therefrom." 

There  certainly  can  be  no  question  that  the  defendants  acting  under- 
that  section,  and  passing  upon  the  right  of  a  party  to  be  registered  or  - 
not,  acted  judicially ;  and  if  they  acted  within  their  jurisdiction,  as  re- 
quired by  the  statute,  they  are  not  amenable  to  the  plaintiff  in  a  civilv 
action.     But  if  they  exceeded  their  jurisdiction  and  did  not  comply  with 
the  requisitions  of  the  statute,  but  erased  the  name  of  the  plaintiff  froor . 
the  register  of  voters,  without  giving  him  due  notice  of  the  time  and .' 
place  of  taking  the  evidence,  etc.,  or  refused  him  the  right  to  rebut  the^ 
evidence,  it  would  have  been  a  lunrp&tion  q£  an^^riiyyand  such  a  viola- 
tion of  law  as  to  have  made  them  trespassers,  and  amenable  in  an  action, 
by  the  plaintiff,  for  damages ;  because  their  authority  was   prescribed 
and  limited  by  the  act  of  the  legislature,  and  they  had  no  right  to  exceed, 
that  limit,  but  acted  without  jurisdiction,  and 

Therefore,  I  am  brought  to  the  conclusion,  that  the  allegations  in  the^ 
declaration  are  not  sufficient  in  law.  The  mfire  allegations  ol "  wiUfuJUffy 
unkacfidlffj  knowingly^  mdUciausIy  and  cwrtspiig^  and  wMmd  tv^fment 
causey  exclude  and  erase  the  name  of  the  plaintiffy  etc.,^  do  not  make;  the 
declaration  good,  but  the  declaratioa  must  show  by  allegation  how  th& 
defendants  acted  "  wiUfuUyy'  "  unlawfully^'  "  corruptly"  etc.  Did  they 
erase  his  name  without  giving  him  the  notice  required  ?  Did  they  erase 
it  without  complying  with  the  requirements  of  the  statute  ?  Did  tke^ 
act  without  jurisdiction  ?  If  so,  the  declaration  should  so  allege ;-  other- 
wise the  court  will  presume  they  acted  within  their  Jurisdiction  sndt 
Judicially^  tbid  will  refuse  to  take  jurisdiction  of  a  case  against  diem  for- 
mere  error  of  judgment. 

The  demurrer  was  properly  sustainedi 

Hatmokd,  President,  and  Hoffman  and  Paull,  Judges,  ooneor  fi» 
the  foregoing  opinion. 
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InthntmmU — wdoner  utoppedfrom  cUspuiing  ngruUure,  BoiiJbtipf cy  •^JhnuhdmU  pr^* 

erence* 

The  indoner  of  a  oopaitaenhlp  note  impliedly  contractB  that  It  nms  made  by  the  copait- 

nenhip  firm  in  whoee  name  it  nms  execnteid,  and  he  cannot  deny  the  ftust  when  sned 

npon  the  indorsement 
A  hankrapt  gave  to  a  creditor  his  note  indorsed  by  a  third  person.    Held^  not  a  fraada- 

lent  preference,  as  the  adyantage  secnred  by  the  creditor  was  not  out  of  tiie  bankrupt's 

estate. 

ACTION  against  defendant  as  an  indorser  of  a  promissory  note,  alleged 
to  have  been  made  by  the  firm  of  "  Altenbrand  Bros.,"  dated  April 
24,  1872,  for  $1,000,  payable  twelve  months  from  date,  and  delivered  to 
the  firm  of  '^  Chamberlain  Bros.,"  and  sold  and  transferred  by  them  before 
maturity  to  plaintiff.  The  answer  denied  that  the  alleged  makers  of  the 
note  were  partners,  and  alleged  that  they  had  been,  prior  to  the  making 
of  the  note,  partners,  bnt  had  been  adjudicated  bankrupts ;  that  the  note 
was  made  for  their  accommodation  without  consideration  to  defendant 
and  to  evade  the  bankrupt  act  and  to  induce  Chamberlain  Bros,  to  forbear 
opposing  an  application  for  their  discharge. 

The  referee  found  the  making  of  the  note  as  alleged  in  complaint,  the 
indorsement  thereof  by  defendant  at  the  request  of  the  makers,  the  deiiv« 
ery  to  Chamberlain  Bros,  and  the  transfer  by  them  for  value,  before 
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maturity,  to  plaintiff.  Also,  that  in  December,  1871,  the  firm  of  Alten- 
brand  Bros,  were  insolvent,  and  called  a  meeting  of  their  creditors,  at 
which  the  agent  and  attorney  in  fact  of  Chamberlain  Bros,  attended; 
that  the  creditors  of  said  firm  of  Altenbrand  Bros,  appointed  a  committee 
t  J  examine  the  affairs  of  said  firm,  of  which  committee  said  agent  was  a 
uember  and  chairman,  and  as  such  reported  that  the  assets  of  the  firm 
would  not  pay  more  than  twenty-five  cents  on  the  dollar  of  their  indebt- 
edness, and  recommended  the  creditors  to  accept  that  sum,  and  release  the 
firm,  but  that  such  recommendation  was  not  until  after  the  note  in  suit 
was  given,  and  was  not,  so  far  as  appeared  upon  the  trial,  made  with  the 
knowledge  or  approval  of  Chamberlain  Bros.  That  on  the  15th  day  of 
January,  1872,  a  petition  was  filed  in  the  United  States  District  Court, 
by  creditors  of  said  firm,  to  have  the  members  thereof  declared  bankrupts, 
and  on  the  16th  day  of  February,  1872,  under  said  proceedings  they  were 
declared  and  adjudged  bankrupts.  That,  said  Chamberlain  Bros,  and 
their  agents  knew  of  the  alleged  insolvency  and  bankruptcy  prior  to  the 
making  of  said  note,  and  that  said  Altenbrands  were,  in  fact,  adjudicated 
such  bankrupt  at  the  instigation  of  said  Chamberlain  Bros,  and  their 
agent.  That  the  consideration  of  said  note  was  a  past  due  indebtedness 
of  said  Altenbrand  Bros,  to  said  Chamberlain  Bros.  That  the  claim  of 
Chamberlain  Bros,  against  the  makers  was,  at  the  delivery  of  this  note, 
transferred  to  the  defendant.  That  defendant  indorsed  said  note,  upon 
the  express  understanding  that  he  was  not  to  be  liable  on  said  note  as 
such  indorser,  unless  said  Altenbrand  Bros,  effected  a  compromise  with 
all  of  their  creditors,  but  that  such  understanding  was  solely  between  the 
defendant  and  the  Altenbrands,  and  was  never  communicated  to  Cham- 
berlain Bros,  or  their  agents. 

As  conclusion  of  law  the  referee  found  that  the  plaintiff  was  entitled 
to  judgment  for  the  amount  of  the  note,  which  was  rendered  accordingly. 
Defendant's  counsel  requested  the  referee  to  find,  among  other  things, 
that  the  note  was  made  and  delivered  for  the  purpose  of  enabling  Alten- 
brand Bros,  to  evade  the  bankrupt  act  and  with  the  intent  to  give  Cham- 
berlain Bros,  a  preference  over  other  creditors  and  to  induce  them  to 
forbear  opposing  their  discharge.  This  the  referee  refused  to  find. 
Further  facts  appear  in  the  opinion. 

A  judgment  in  favor  of  the  plaintiff  was  entered  upon  the  report  of  t 
referee  which  was  affirmed  by  the  Supreme  Court. 

2>.  NoMe  Tawan,  for  appellant. 
Samuel  Band,  for  respondent. 
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Andrews,  J.  Asgumingthat  the  adjudication  inbankraptcy  operated 
M  a  dissolation  of  the  firm  of  Altenbrand  Bros.,  and  that  thereafter  no 
authority  was  giyen  by  Loois  to  Henry  Altenbrand  to  execute  the  note 
in  suit  in  the  name  of  the  firm,  the  finding  of  the  referee  that  the  note 
was  made  by  the  firm  cannot  be  supported.  But  this  finding  was  im- 
material, and  does  not  affect  the  right  of  the  plaintiff  to  recorer.  The 
defendant,  by  indorsing  the  note,  impliedly  contracted  that  it  was  made 
by  the  copartnership  firm  in  whose  name  it  was  executed,  and  he  cannot 
deny  the  fact  when  sued  upon  the  indorsement.  Enoin  v.  Dotonsj  15 
N.  Y.  575 ;  Bemsen  v.  Graves^  41  id.  471 ;  TwmhuU  v.  Bowser,  40  id. 
456. 

The  principal  question  made  upon  this  appeal  is,  that  the  note  is  void 
by  force  of  section  83  of  the  bankrupt  act  of  March  2,  1867.  That 
section  declares  that  '^  any  contract,  covenant  or  security  made  or  given 
by  a  bankrupt,  or  other  person,  with  or  in  trust  for  any  creditor  for 
securing  the  payment  of  any  money,  as  a  consideration  for  or  with  intent 
to  induce  the  creditor  to  forbear  opposing  the  application  for  discharge 
of  the  bankrupt,  shall  be  void."  The  referee  finds  that  the  defendant 
indorsed  the  note  at  the  request  of  the  makers,  who  delivered  it  to 
Chamberlain  Bros.,  and  that  it  was  by  that  firm  transferred  to  the  plain- 
tiff for  value  before  due. 

Altenbrand  Bros,  were  indebted  to  Chamberlain  Bros,  for  malt  pur* 
chased  in  December,  1871,  and  on  the  16th  day  of  February,  1872, 
Altenbrand  Bros,  were  adjudged  bankrupts  in  proceeding  taken  on  the 
petition  of  other  creditors  of  the  firm,  filed  January  15, 1872.  When  the 
note  in  question  was  given,  the  proceedings  in  bankruptcy  were  pending. 
If  the  note  was  given  upon  the  consideration,  or  with  the  intent  specified 
in  the  section  of  the  bankrupt  act  referred  to,  it  was  void  in  the  hands  of 
the  plaintiff,  although  he  is  a  bona  Jide  holder  of  the  instrument,  as  no 
reservation  or  exception  is  made  in  favor  of  innocent  holders  of  negotia- 
ble securities  made  in  violation  of  the  law.  It  is  unnecessary  to  deter- 
mine the  question.  Whether  the  note  was  given  upon  the  consideration, 
or  with  the  intent  specified  in  this  section,  was  a  question  of  fact,  ujjon 
which  there  was  evidence  given  upon  the  trial,  but  there  is  no  finding  of 
the  referee  in  respect  to  it.  The  referee  was  requested  by  the  defendant 
to  find  that  fact  in  his  favor,  and  he  refused.  To  this  refusal  there  is  an 
exception,  but  it  is  well  settled  that  an  exception  to  a  refusal  of  a  referee 
to  find  a  fact  in  issue,  presents  no  question  for  review  in  this  court>  unless 
the  fact  which  he  was  requested  to  find  was  conclusively  proved.  Van 
Slyke  V.  HyaU,  46  N.  Y.  260 ;  Lefler  v.  Fidd,  47  id.  408 ;  Jfoiyan  v. 
JfuOigan,  50  id.  665  ;  Eogers  v.  Wheeler,  52  id.  268. 
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This  cannot  be  said  in  respect  to  the  fact  in  question.  The  note  was 
given  on  account  of  the  debt  to  Chamberlain  Bros.  The  bankruptcy 
proceedings  against  Altenbrand  Bros,  were  taken  adversely  to  them  by 
creditors,  and  at  a  time  when  they  were  endeavoring  to  effect  a  com- 
promise of  their  debts.  Chamberlain  Bros,  afterward  procured  the 
adjudication  to  be  made  upon  the  petition  which  was  filed  without  their 
privity,  and  there  is  no  evidence  that  they  sought  to  coerce  Altenbrand 
Bros,  to  give  the  note  in  suit  by  refusing  to  sign  the  compromise  and 
threatening  to  prosecute  the  proceedings  in  bankruptcy. 

That  there  was  any  promise  or  intent  to  forbear  opposing  the  dis- 
charge of  the  bankrupts  is  denied  by  the  agents  who  acted  for  them,  and 
this  intention  is  not  a  necessary  inference  from  their  conduct. 

The  position  taken  that  the  giving  by  Altenbrand  Bros,  of  their  note 
indorsed  by  the  defendant,  for  the  debt  to  Chamberlain  Bros.,  was  a 
fraudulent  preference  within  the  bankrupt  act,  is  not  tenable.  The  law 
provides  for  an  equal  distribution  of  the  estate  of  a  bankrupt  among  his 
creditors,  and  an  attempt  to  appropriate  it  in  violation  of  the  principle  of 
equality  among  creditors,  is  a  violation  of  the  act  But  the  transaction 
in  question  was  not  an  appropriation  of  the  assets  of  Altenbrand  Bros,  to 
the  use  of  Chamberlun  Bros.  They  secured  an  advantage,  because  the 
bankrupts  were  willing  and  were  able  to  procure  the  defendant's  indorse- 
ment for  their  benefit,  but  it  was  not  an  advantage  secured  out  of  the 
estate  of  the  bankrupt.  Their  assets  were  not  diminished ;  there  was  no 
pledge  or  transfer  of  any  part  of  their  property,  and  their  liabilities  were 
not  increased. 

The  counsel  for  the  defendant,  on  the  argument,  insisted  that  the  note 
was  used  by  Altenbrand  Bros,  in  violation  of  a  condition  imposed  by  the 
defendant  when  his  indorsement  was  made,  that  a  compromise  should  be 
first  obtained  with  all  their  creditors,  and  it  was  also  insisted  that  the 
note  was  given  by  the  makers  to  Chamberlain  Bros,  upon  a  secret  agree- 
ment in  fraud  of  the  compromise,  which  had  been  entered  into  by  them 
with  the  other  creditors.  There  are  two  answers  to  these  positions : 
first,  neither  of  these  defenses  were  pleaded ;  and,  second,  admitting  the 
facts  charged  to  be  true,  they  are  not  available  to  defeat  a  recovery  by 
the  plaintiff,  who  stands  upon  the  record  as  a  bona  fide  purchaser  of  the 
note  before  maturity.  It  was  shown,  affirmatively,  that  he  paid  full 
value  for  it,  and  it  was  not  shown  that  he  had  notice  of  the  unauthorised 
use  of  the  paper,  or  of  any  fraud  conmiitted  by  Chamberlain  Bros,  m 
respect  to  the  compromise.  The  burden  of  proving  notice  was  upon  the 
defendant.     Byles  on  Bills,  118. 

There  were  exceptions  taken  to  the  rulings  of  the  referee  is  admittiiig 
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and  rejecting  eyidenoe,  many  of  which  are  unimportant  in  view  of  the 
disposition  made  of  the  main  question  in  the  case. 

We  have  carefully  considered  them,  and  are  of  opinion  that  no  error 
was  committed  by  the  referee  which  calls  for  a  reversal  of  the  judgment 

The  judgment  should  be  affirmed. 

All  ooncor. 


Magnin  t.  Dinsmore,  appellant 

(62  N.  T.  86.) 

Sxpreu  campimif  —  Umitat\<m  of  liability  —  duty  of  shipper  to  ttate  valm,       Meastwe 

of  damages. 

Plaintiff  delivered  goods  for  carriage  to  defendant's  express  company  and  recelTed  a 
receipt  containing  a  provision  exempting  defendant  from  liability  l)eyond  fifty  dollazs 
for  loss  of  the  goods,  unless  their  valae  was  stated  by  the  shipper.  Held^  that  mere 
silence  on  the  part  of  the  plaintiff  as  to  the  real  valne  of  the  goods,  although  there  was 
no  inquiry  by  the  carrier  and  no  artifice  used  to  deceive,  was  fraud  in  law  and  relieved 
the  carrier  from  liability  for  a  loss  of  the  goods  beyond  the  fifty  dollars. 

Where  goods  are  sent  to  a  consignee  with  an  option  to  take  them  at  a  price  stated  or  to 
return  them,  the  measure  of  damages  for  their  loss  by  a  carrier  is  the  price  fixed  with 
interest  from  the  day  the  goods  would  in  the  ordinary  course  of  transportation  have 
reached  the  consignee. 

ACTION  brought  against  defendant,  as  president  of  the  Adams  Ex- 
press Company,  to  recover  the  value  of  a  package  of  watches  and 
watch-keys  delivered  to  that  company  for  transportation,  consigned  to  J. 
E.  Merriman  &  Co.,  Memphis,  Tennessee. 

The  receipt  given  by  the  company  contained  this  clause :  "  If  the 
value  of  the  property  above  described  is  not  stated  by  the  shipper, 
the  holder  hereof  will  not  demand  of  the  Adams  Express  Company  a  sum 
exceeding  fifty  dollars  for  the  loss  or  detention  of  or  damage  to  the  prop- 
erty aforesaid."  Plaintiffs  sent  to  the  consignees  a  bill  of  the  goods 
with  prices,  amounting  in  all  to  $1,491.50,  accompanied  by  a  letter  advis- 
ing of  the  shipment  to  them  for  selection.  FlaintifiTs  evidence  tended  to 
Mhow  that  the  goods  were  not  delivered,  but  that  the  box  which  con- 
tained them  was  afterward  found  empty  at  Growanus,  Liong  Island,  and 
that  their  value  in  Memphis  would  have  been  from  $2,300  to  $2,500. 
No  statement  of  value  was  made  at  the  time  of  shipment.     Defendant 
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gave  evidence  tendiog  to  show  that  a  greater  price  would  have  been 
charged  for  transportation  had  the  trae  value  been  stated  ;  also  that  the 
package  would  have  been  put  in  the  money  and  valuable  package  depart- 
ment, the  packages  in  which  were  transported  in  safes  locked  and  sealed, 
while  where  no  value  was  stated  it  went  in  the  freight  department  where 
such  precautions  were  not  taken.  Defendant's  counsel  requested  the 
court  to  charge  that  it  was  plaintiffs'  duty,  at  the  time  of  the  delivery 
of  the  package,  under  the  terms  of  the  contract,  to  state  its  value,  if  thej 
desired,  in  case  of  loss,  to  recover  over  fifty  dollars ;  that  the  non-disclo- 
sure was  a  fraud  on  the  company  which  prevented  a  recovery.  The  court 
refused  so  to  charge  and  defendant's  counsel  duly  excepted.  The  court 
submitted  to  the  jury  the  question  as  to  whether,  in  fact,  there  was  any 
fraud  or  concealment ;  and  also  charged,  in  substance,  that  the  measure 
of  damages  was  the  value  of  the  package  at  the  place  of  destination,  to 
which  defendant's  counsel  duly  excepted. 

Further  facts  appear  in  the  opinion. 

The  plaintiffs  had  a  verdict,  and  the  judgment  entered  thereon  was  af- 
firmed by  the  Supreme  Court 

Oha$.  M,  Da  Costay  for  appellant.  The  goods  being  of  greater  value 
than  the  amount  specified  in  defendant's  receipt,  plaintiffs'  silence  as  to 
their  real  value,  although  there  was  no  inquiry  by  defendant  and  no 
attempt  to  deceive,  was  a  fraud  in  law  which  discharged  defendant  from 
liability  for  ordinary  negligence.  Ttffy  v.  MarricSy  Carth.  458  ;  Gibbon 
T.  PaynUm,  4  Burr.  2298 ;  Clay  v.  WiUatiy  1  H.  Black.  298 ;  IzeU 
V.  Mountain,  4  East,  371 ;  NichoUon  v.  WtUan,  5  id.  507  ;  Harris  v.  Paek- 
wood,  d  Taunt.  264 ;  Bignold  v.  Waterhotuey  1  M.  &  S.  255 ;  Alfr^  v. 
Homey  8  Stark.  186  ;  Dovm  v.  Fromonty  4  Gamp.  40 ;  Beck  v.  Bvans, 
16  East,  244 ;  BaUon  v.  Donovany  4  B.  &  Aid.  21 ;  Duff  v.  Buddy 
6  Moore,  469  ;  Brooke  v.  Pickwick,  4  Bing.  220 ;  Sleat  v.  Flaggy 
5  B.  &  Aid.  342  ;  Thorogood  v.  Marsh,  Gow.  105  ;  Mis  v.  Twnery  8 
T.  R.  531 ;  BirkeU  v.  WiUan,  2  B.  &  Aid.  356 ;  Bodenham  v.  Bennetty 
4  Price,  31  ;  Hinton  v.  Dihbin,  2  Q.  B.  (Ad.  &  El.)  (N.  S.)  646  i 
Peek  V.  i\r.  S,  B,  Co.,  10  H.  of  L.  Cas.  499,  511,  514  ;  Orange 
Oo.  BL  V.  Brown,  9  Wend.  88,  115 ;  Pardee  v.  Drew,  25  id.  459-461 ; 
Richards  v.  WestcoU,  2  Bosw.  589-605 ;  S.  C,  7  id.  6 ;  O.  N.  R. 
Oo.  V.  Shepherdy  14  K.  L.  and  Eq.  367-370 ;  Warner  v.  W.  TV.  Oo.y  5 
Bobt.  490  ;  Stoneman  v.  Erie  R.  Co.y  52  N.  Y.  429,  433.  The  facts  of 
the  case  and  not  the  plaintiffs'  intent  constituted  the  fraud.  Mason  v 
Lordy  40  N.  Y.  476,  484  ;  Hackford  v.  I^.  T.  C,  etc.,  R.  R.  Co.,  53  id 
654  ;    Appleby  v.  Astor  Ins.  Co.y  54  id.  253 ;  Getty  v.  DevUny  id.  404  ; 
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Richardi  v.  WescoU,  7  Bosw.  6.  PlaintifFs'  negligence  coald  not  be 
cored  by  negligence  on  the  part  of  defendant.  Sh<^€  v.  Wehb,  1  T.  R. 
734.  No  title  to  the  goods  passed  to  Merriman  &  Co.  Thompson  t. 
FargOy  49  N.  Y.  188.  Plain tifEs  coald  recover  as  damages  only  the 
invoice  price  of  the  goods,  or  the  market  value  in  New  York.  Brtdge 
V.  Austin^  4  Mass.  115  ;  Lakeman  v.  GrinneU,  B  Bosw.  632.  Declara- 
tions of  agents  to  bind  their  principals  must  be  made  not  only  during  the 
continuance  of  the  agency,  but  at  the  very  time  of  the  transaction  in 
question.  Anderson  v.  i?.,  W.  and  0.  R,  R  Cb.,  54  N.  Y.  884 ;  Penn, 
R.  R,  Co,  V.  Books,  57  Penn.  889  ;  Sweatland  v.  TeL  Co,,  27  Iowa,  488  ; 
S.  C,  1  Am.  Rep.  285 ;  Pratt  v.  0.  and  L.  C.  R.  R.  Co.,  102  Mass.  557 ; 
N.  W.  U.  P.  Co.  V.  Ghugh,  11  Alb.  L.  J.  15. 

G,  Bcdniridgs  Smith,  for  respondents.  Defendant  was  bound  to 
prove  that  the  loss  occurred  from  causes  by  which  he  exempted  himself 
from  liability.  So,  Ex,  Co.  v.  Moon^  3  Mo.  822  ;  Simmons  v.  Law,  8 
Keyes,  217.  A  failure  to  deliver  by  a  common  carrier  is  prima  fads 
evidence  of  negligence.  BwmeU  y,  N.  T.  C.  R.  R.  Co.,  45  N.  Y.  185  ; 
Bostwick  V.  B.  and  0,  R.  Co,,  id.  712  ;  Lamb  v.  C.andA.  T,  Cb.,  46  id. 
271  ;  Curtis  v.  R.  and  Syr.  R,  Co.,  18  id.  534 ;  Mann  v.  Page,  40  Vt, 
826 ;  JSmiey  v.  Wilson,  7  Yerg.  840  ;  Whiteside  v.  RusseU,  8  W.  A  S. 
44  ;  j^.  /.  S.  Nov,  Co.  v.  Mer,  Bk.,  6  How.  428  ;  R.  R.  Co.  v.  Lockwood^ 
17  Wall.  857.  So  far  as  the  contract  of  a  common  carrier  is  special 
ihe  common-law  liability  is  qualified,  but  in  all  other  respects  it  remains. 
Simmons  v.  Law,  8  Keyes,  217  ;  GuiUaume  v.  JSiam.  and  P.  Co.,  42  N. 
Y  212  ;  Steinweg  v.  Erie  R.  Co.,  43  id.  123  ;  Hooper  y.  Wells,  Fargo  ^ 
Co.,  27  Cal.  11  ;  Story  on  Bail.,  §  557  ;  Ang.  on  Com.  Car.,  §  220.  If 
the  loss  was  occasioned  through  defendant's  negligence  he  was  answera- 
ble for  the  whole  value  of  the  goods.  Wescott  v.  Fargo,  6  Lans.  819 ; 
Am.  Ex.  Co,  V.  Sands,  55  Penn.  140  ;  KaUman  v.  IT.  S.  Ex.  Co.,  8 
Kans.  205 ;  So.  Ex.  Co.  v.  Newhy,  86  Gra.  635 ;  Adams  Ex,  Co.  v.  Haynes, 
46  111.  89  ;  Vroman  v.  Am.  M.  U.  Co.,  5  N.  Y.  Sup.  22.  No  presump- 
tion will  be  indulged  in  favor  of  common  carriers  exempting  them  from 
oommon4aw  liability.  EdsaU  v.  C.  and  A.  Co.,  50  N.  Y.  661  ;  Wes* 
coU  V.  Fargo,  6  Lans.  328  ;  Hooper  v.  WeUs,  27  Cal.  11.  If  the  loss 
occurred  through  gross  negligence,  the  notice  did  not  exempt  defenduit 
from  liability  for  the  whole  value  of  the  goods,  although  plaintiffs  did  not 
disclose  their  value.  Batson  v.  Donovan,  4  B.  &  Aid.  21 ;  Sleat  y. 
Flagg,  5  id.  842 ;  Gamett  v.  WiUan,  id.  bZ  ;  Duffy.  Budd,  6  Moore, 
469  ;  Brooks  v.  Pickwick,  4  Bing.  220  ;  Brodenham  v.  Bennett,  4  Price, 
81 ;  EUis  V.  Tumer,ST.  R.  531  ;  Becky.  Evans,  16  East,  244 ;  Edwardi 
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cm  Bail.,  483,  484.  The  measure  of  damages  is  the  value  of  the  goods 
at  their  place  of  destination  where  they  should  have  been  delivered. 
StargsM  v.  Biisell  46  N.  Y.  462  ;  Ward  v.  N.  T.  a  R.  R.  Oo.,  47  id.  29  ; 
8  Pars,  on  Cent.  196. 

FoLGER,  J.  There  was  a  contract  between  the  plaintifEs  and  the 
defendant,  that  if  they  did  not  state  to  it  the  value  of  the  property 
siiipped,  they  would  not  demand  of  it  a  sum  exceeding  fifty  dollars  for 
the  loss  or  detention  thereof.  Magnin  v.  IHnsmore,  I^esL,  etc.,  56  N.  Y. 
168.  This  contract  did  not,  per  se,  excuse  the  defendant  from  liability 
for  a  loss  arising  from  its  negligence.  Id.  Thus  we  have  heretofore 
held  in  this  case. 

At  the  trial,  the  rulings  in  which  are  now  imder  review,  the  jury  found 
negligence  in  the  defendant,  and  that  the  loss  arose  therefrom.  The 
judgment  of  the  court  above  cited  as  to  legal  liability,  and  the  finding  of 
the  jury  as  to  the  facts,  have  thus  concurred  in  favor  of  the  plaintiffs. 
But  the  judgment  of  the  court  then  given  was  only  upon  the  questions 
then  presented.  Other  questions  now  arise.  The  defendant  now  insists 
that  the  imposition  and  deceit  upon  it,  of  the  plaintiffs,  amounting  to 
fraud,  relieved  it  from  liability  for  the  loss.  It  was  the  duty  of  the 
plaintiffs  not  to  practice  imposition  and  deceit  upon  the  defendant  so  as 
to  add  to  its  risk  and  to  lessen  its  care  and  diligence.  Orange  Oounty 
EL  V.  Browfiy  9  Wend.  116.  Though  the  duty  of  a  common  carrier, 
and  the  rigorous  liability  which  is  upon  him  at  common  law,  arises  prin< 
cipally  from  the  public  employment  which  he  exercises  ( Goggs  v.  Ber^ 
nard,  2  Ld.  Raym.  917,  918  ;  per  Lord  Holt,  C.  J.,  in  Lane  v.  Cotton,  12 
Mod.  485  ;  Story  on  Bailm.,  §  549)  ;  yet  his  hire  and  reward  also  enter 
therein,  and  he  has  a  right  that  his  compensation  shall  be  in  measure 
with  the  risk  he  takes,  and  that  he  shall  not  be  subject  to  unknown  haz- 
ards. 9  Wend.,  9upra.  The  defendant  insists  that  there  was  fraud 
wrought  upon  it  by  the  plaintiffs,  in  their  failure  to  disclose  the  real 
value  of  the  package  and  the  nature  of  the  contents  ;  that  the  silence  of 
the  plaintiffs,  and  the  alleged  deceptive  form,  dimensions  and  general 
appearance  of  the  package,  were  an  inposition  and  deception.  A  shipper 
may  become  chargeable  with  fraud  upon  a  carrier,  through  imposition 
and  deception,  as  well  when  he  is  silent  as  when  he  speaks  that  which  is 
untrue.  A  neglect  to  disclose  the  real  value  of  a  package,  and  the 
nature  of  its  contents,  if,  therewith,  there  is  that  in  its  form,  dimensions 
and  other  appearance  designed,  aud  even  if  not  designed,  if  fitted,  to 
throw  the  carrier  off  his  guard,  wUl  be  conduct  amounting  to  the  fraud 
now  spoken  of.     The  intention  to  impose  upon  the  carrier  is  not  material  *. 
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it  is  enough  if  such  is  the  practical  effect  of  the  condact  of  the  shipper. 
Pardee  v.  DreWy  25  Wend.  459.     This  question,  too,  was  passed  upon 
by  the  jury,  at  the  last  trial,  as  one  of  fact     Under  the  instructions  of  the 
court  they  found  that  there  was  not,  upon  the  part  of  the  plaintiffs,  either 
active  fraud  or  concealment,  neither  in  the  way  in  which  the  parcel  was 
delivered  to  the  carrier,  nor  in  what  was  said  or  left  unsaid  at  the  time 
of  the  delivery,  nor  in  the  character  of  the  package,  as  to  the  way  in 
which  it  was  inclosed  and  sealed.     The  defendant  now  urges,  and  did 
then  urge,  that  the  question  is  not  one  of  fact  for  a  jury,  but  of  law  for 
a  court,  and  that  the  plaintiff  should  be  nonsuited  for  concealment  of  the 
true  value  of  the  package.     An  examination  of  the  testimony  for  the 
facts  of  the  case  has  brought  me  to  the  conclusion  that  there  is  no  proof 
of  fraudulent  concealment  of  value  by  the  plaintiffs,  unless  their  silence 
be  such  concealment.     If  the  claim  of  the  defendant  is  to  be  upheld,  it 
is   on   the  ground  that  silence  alone,  as  to  real   value,  is   conclusive 
evidence  of  that  deception  and  imposition  which  works  fraud  upon  a  car« 
rier,  and  relieves  him  of  his  liability.    Where  there  is  no  special  contract 
limiting  the  common-law  liability  of  the  carrier,  nor  any  notice  so  specially 
brought  home  to  the  knowledge  of  the  shipper  as  to  have  that  effect,  the 
shipper  is  not  bound  to  disclose  the  value  of  the  goods  unless  he  is  asked 
thereof  by  the  carrier ;  but  the  carrier  (for  proper  reasons,  Orouch  v.  Z. 
ajid  N,  W,  Railwaiy  Co,,,  14  C.  B.  255)  has  a  right  to  make  inquiry  and  to 
have  a  true  answer,  and  if  he  is  deceived  by  a  false  answer  given,  he  will 
not  be  responsible  for  any  loss.   If,  however,  the  carrier  makes  no  inquiry, 
and  no  artifice  is  used  to  mislead  him,  he  is  responsible  for  loss,  however 
great  may  be  the  value.     Such  is  stated  in  Story  on  Bailments  (§567)  to 
be  the  better  opinion,  and  the  cases  there  cited  sustain  the  text.     Where 
there  is  a  special  contract  limiting  liability,  or  other  thing  tantamount 
thereto,  it  is  otherwise.     The  case  of  JBatson  v.  Donovan^  4  Barn.  &  Aid. 
21,  is,  perhaps,  the  strongest  which  can  be  cited,  and  the  reasons  for  the 
rule  are  there  well  stated.    There  the  shipper  knew  of  the  notice  given  by 
the  carrier,  limiting  his  liability.     The  package  left  for  carriage  was  a 
box,  properly  directed,  and  with  the  name  of  the  owners  upon  it.     I  in- 
fer that  the  business  of  the  owners,  as  bankers,  was  known  to  the  carrier. 
The  box  was  locked  and  corded,  though  not  sealed.     It  contained  bills, 
checks,  and  notes,  to  over  £4,000  in  value.     The  carrier  did  not  know 
what  it  contained,  nor  that  the  contents  were  of  great  value ;  nor  was 
any  thing  said  to  him  thereof.     No  more  was  said  to  him  than :  '^  It  is 
the  box  for  New  Castle."     These  are  all  the  facts  stated  in  the  report  | 
but  it  is  not  probable  that  any  circumstance  is  omitted,  which  would  have 
made  for  the  carrier,  or  which  would  have  materially  changed  the  aspect 
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of  the  case  as  presented  in  the  book.    The  shipper's  counsel,  arg%iendo^ 
said  :     <<  Here  is  no  imputation  of  fraud  ;  negligence  in  the  plaintiffs  or 
their  servants,  in  not  communicating  the  value  of  the  parcel,  is  alone 
insinuated."     Best,  J.,  states  his  protest  '^  against  what  I  think  a  ne^ 
principle  in  the  law  relative  to  carriers,  viz. :  That  the  owner  of  a  parcel 
of  value,  such  parcel  having  nothing  in  its  appearance  indicative  of  its  con- 
tents being  of  small  value,  is  bound,  unasked  by  the  carrier,  to  state  what 
it  is  worth  ;  "  "  I  cannot  consider  the  no n -communication  of  the  contents 
of  a  box  as  any  thing  like  fraud  ;  "  ''  this  is  a  case  of  silence  only/'    He 
was  the  sole  dissentient  judge,  but  his  statement  of  the  facts  is  not  ques- 
tioned by  those  whose  opinions  prevailed.     The  case  {BcUson  v.  Dono-- 
ran,)  must  be  taken  as  one  of  special  acceptance  by  the  carrier,  and  oi 
silence  only,  as  to  value,  by  the  shipper.     The  facts  of  the  case  now  here 
cannot  be  stated  any  more  favorably  for  the  plaintiffs  in  it,  than  that 
there  was  a  special  acceptance  by  the  defendant,  and  that  there  was  only 
silence  on  their  part.     In  BcUsan  v.  Dofiovan,  it  is  true,  the  case  was 
left  to  the  jury  to  say,  '^  whether  the  plaintiffs  dealt  fairly  by  the  defend- 
ants in  not  apprising  them  that  the  box  contained  articles  of  value." 
But  the  consideration  of  the  rule  nisi  for  a  new  trial  brought  up  the 
question,  whether,  as  matter  of  law,  the  faots  of  a  limited  liability  by 
iK)tice,  and  of  silence  as  to  value,  were  enough  to  debar  the  shipper  of  a 
recovery.     A  majority  of  the  court  adjudged  that  they  were  ;   that 
by  delivery  without  information  the  shipper  held  the  package  out  to  the 
carrier  as  an  ordinary  article,  which  he  would  have  no  objection  to  take 
as  of  course  ;  that  it  was  the  duty  of  the  shipper,  not  to  deliver  as  ordi- 
nary goods,  but  to  inform  of  nature  and  value ;  that  in  point  of  law  it 
was  a  concealment,  and  fraud  and  deceit  in  law,  not  to  do  so.     Besides, 
there  was  a  question  for  the  jary,  also,  whether  the  defendant  was  not 
chargeable  with  gross  negligence  in  their  carriage  of  the  parcel.     I  have 
dwdt  on  the  case  cited,  as  it  is  so  like  this  in  its  facts ;  as  it  was  much 
considered  by  the  court,  for  the  dissent  was  intelligent,  vigorous,  and 
persistent,  and  the  judgment  not  carelessly  arrived  at ;  and  as  it  has 
been  often  cited  at  the  bar  and  from  the  bench,  acquiesced  in  by  courts  and 
text-writers,  sometimes  with  and  sometimes  without  hesitation,  and  seema 
never  to  have  been  reversed  or  overruled.     Seven  years  afterward  the 
dissenting  judge  still  kept  up  and  expressed  his  dissent  (Brooke  v.  Pick- 
wick,  4  Bing.  218),  from  which  it  appears  that  the  adjudication  remained 
then  unchanged.     Nor  was  it  without  precedents,  tending  strongly  to 
the  same  end.      See  Olag  v.  WiOan,  1  H.  Bl.  298 ;   Tate  v.  WiUan,  2 
East,  128 ;   Izett  v.  Mountain,  4  id.  371 ;  Nicholson  v.   WiUan,  5  id. 
507,  and  others  might  be  cited.     It  is  not  too  much  to  say  that  this 
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rule,  and  certain  kindred  rules,  beoame  so  madi  fixed  as  the  law,  by 
these  and  other  decisions,  as  to  lead  to  an  enactment  by  Parliament, 
restoring  to  some  extent  the  strict  operation  of  the  common-law  liabilityi 
so  far  as  it  relates  to  carriers  by  land.  See  Statutes,  11  Geo.  IV,  and  1 
Wm.  IV,  c.  68.  The  same  principle  has  been  asserted  in  this  State. 
Orange  Oownty  Bk,  v.  Broton,  supra.  There  Nelson,  G.  J.,  states  it 
thus :  ^^  The  carrier  in  such  case  is  not  bound  to  make  inquiry,  and  if  the 
owner  omits  to  make  known  the  value,  he  b  liable  only  to  the  amount 
mentioned  in  his  notice,  or  not  at  all,  according  to  the  terms  of  his  notice.*' 
It  is  true  that  in  that  case  the  carrier  had  not  given  notice  to  the  owner, 
nor  otherwise  made  express  special  acceptance.  But  he  was  a  carrier  of 
passengers  only  (so  far  as  that  owner  was  concerned),  and  thus  there 
was  a  practical  limited  acceptance,  for  he  was  not,  in  the  absence  of  infor- 
mation of  value  or  nature  of  the  goods  committed  to  him,  to  be  held  to  a 
carrier's  duty  and  liability,  further  than  for  a  traveler's  ordinary  baggage. 
Gt.  North.  JR.  W.  Co.  v.  Shepherd,  14  £ng.  L.  and  Eq.  367.  It  is 
true,  also,  that  the  case  9  Wend.,  supra^  is  one  of  more  than  silence 
merely  as  to  value,  as  the  large  sum  of  money,  for  which  it  was  sought 
to  charge  the  carrier,  was  placed  in  an  ordinary  travelling  trunk,  thus,  t« 
a  degree,  making  an  affirmation  of  slight  value.  So  that  this  utterance 
of  the  learned  judge  may  not  have  the  force  of  a  binding  authority> 
while  it  has  all  the  weight  which  his  high  judicial  repute  can  give  it  It 
is  to  be  observed,  too,  that  he  cites  as  authority  for  his  assertion  BaUon 
V.  Donovan;  TTiorogaod  r.  Marsh,  Niel  Gk)wer,  105;  and  Marsh  v. 
/fame,  5  Bam.  &  Cress.  322.  See,  also,  Pardee  v.  Drew,  supra; 
Warner  v.  West.  Trans.  Oo.,  5  Bobt.  490 ;  Richards  v.  Westcott,  2  Bosw. 
589 ;  S.  C,  7  id.  6.  The  opinion  in  Railroad  Oo.  v.  Lockwoody  17 
Wall.  (U.  S.)  357-380,  recognizes  the  justice  and  reasonable  character 
of  the  rule.  Nor  is  there  wanting  an  analogy  in  the  law  for  this  doo- 
trine.  If  an  applicant  for  marine  insurance,  though  without  design  to 
deceive,  and  only  by  failure  to  mention,  conceal  a  fact  which  it  is.  mate- 
rial for  the  insurer  to  know  as  increasing  the  risk  he  is  asked  to  assume^ 
and  thereby  affecting  the  rate  of  premium  which  he  would  charge,  the 
contract  of  the  insurer  may  be  avoided.  2  Dner  on  Ins.  380,  et  seq. 
And  the  reason  of  the  thing  is  on  the  same  side.  As  a  general  rule,  the 
carrier,  because  of  his  public  employment,  must  take  aud  carry  that 
which  is  offered  to  him  therefor.  But  he  ought  to  have  a  reasonable 
reward  for  the  carriage.  As  the  risk  of  carriage  of  a  parcel  of  much 
value  is  greater  than  of  one  of  mean  value,  the  reward  for  it  should  be 
greater.  And  as  the  risk  is  greater,  so  should  the  care  be  greater,  an4 
so  it  will  be  if  the  value  be  known.     Thus  it  appears  that  the  carriii 
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ahould  k&ow  Qt  the  vt^lae  of  the  package  which  he  is  called  upon  to  carry, 
-that  he  may  exact  his  due  reward,  aad  uke  du(&  oare.  See  Jiik^y  v.  Home^ 
6  Bing.  217.  As  has  6een  stated,  in  th^  absence  of  {Agreement  for  a 
limited  liabUity,  it  is  the  duty  of  the  Ciirrier  to  ou^ke  all  oeedful  inquiry 
9S  to  value.  But  when  the  shipper  agrees  with  the  carrier  for  a  liaited 
Ijiibility,  he  thereby  expresses  to  the  latter  his  estimate  of  the  risk  lo  be 
irun  and  of  the  care  needed,  and  <^  holds  out  the  package  to  him  as  an 
ordinary  article,  which  he  would  have  not  objection  to  take  as  of  course.'' 
The  carrier  is  thereby  pat  oS.  his  guard.  The  shipper  might  i^u^e  to  agree 
to  a  limited  liability,  and  demand  generally,  carriage  upon  the  common 
]^w  liability  of  the  ci^rrier ;  and  then  they  deal  at  arms'  length,  and  that 
;svoul.d  arouse  the  attention  of  the  carrier  ;  at  least  would  put  upon  him 
the  duty  of  inquiry.  But  ^^ccepting  carriage  upon  the  terms  of  a  limited 
liability,  the  shipper  indicates  his  judgment  of  the  degree  of  the  risk  and 
of  iieeded  eare ;  and  his  silence  as  to  real  value  is  the  same  as  an  asser- 
tion of  mean  value,  thus  keeping  from  the  carrier  his  fidequate  reward  ; 
and,  what  is  worse,  ausleading  him  as  to  the  degree  of  care  and  security 
which  he  should  provide.  It  is  ^  conce^lai^ent  of  an  important  fact  in 
entering  into  the  bargain  to  be  made,  such  a  concealnoent  as  amounts  to 
a  fraud  in  law  upon  the  carrier ;  and  where  there  is  no  dispute  as  to  the 
material  {acts,  as  there  is  none  in  this  case,  it  is  a  question  of  law  for 
the  court,  and  not  of  fact  for  the  jury. 

I  conclude  that  the  defendant  is  right  in  its  claim,  that  the  question  of 
concealment  of  value,  upon  the  undisputed  facts  of  the  agreement  and  of 
the  silence  of  the  plaintiffs,  was  one  of  law  for  the  court,  and  not  of  fact 
for  the  jury ;  and  that  silence  only  as  to  value  amounted  to  such  an 
imposition  upon  the  defendant,  as  would  relieve  it  from  a  liability  for  the 
total  value  of  the  goods,  unless  something  more  in  its  conduct  is  shown 
than  negligence  to  carry  safely  and  to  deliver. promptly.  I  wish  to  add 
here  a  remark,  that  whep  the  .words  *'  imposition,"  '*  deception,"  "  fraud," 
ftre  used,  it  is  because  they  are  found  in  the  books  treating  on  this  matter, 
and  not  as  imputing  to  the  plaintiffs  any  motive  or  design  inconsistent 
with  oomplete  mercantile  honor  and  fair  dealing.  It  would  be  more 
4iCcordant  with  the  idea  mc^mt  to  be  conveyed,  to  use  the  language  sug- 
gested by  reputable  writens  on  insurance,  and  to  say  that  a  concealment 
without  design,  b  a  ftUlure  to  observe  fm  implied  condition  that  the  con- 
tract for  carriage  is  free  frpm  misrepresentation  or  concealment.  2 
Ihier  Mar.  Ins.  647,;  ;i  Philips  on  Ins.  279,  §  537.  It  is  proper  also  to 
add,  that  while  sja^  ft  concefilmi^pt,  under  ,suoh  $i  contract  as  there  is  in 
.this  casQ,  relieves  the  .qarrier  .froin  li^ibility  for  a  loss  occurring  from 
ordinary  n^gligeuce,  <we  dp  Mi  now  hold  that  he  will  be  therein  thus 
Vol.  XX.— 57 
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relieved,  where  his  acts  or  those  of  his  servants  have  amounted  to  a  mis- 
feasance or  abandonment  of  his  character  as  carrier.  SletU  y.  Fagg^  5 
Dam.  &  Aid.  842. 

There  are  other  questions  raised  by  the  argmnent  made  for  the  lefend* 
ant ;  as  to  the  measure  of  damages,  and  as  to  the  admission  of  avideuoe. 
As  to  the  first,  it  seems  dear  that  the  plaintifEs  could  not  demand  from 
the  defendant  more  than  would  have  resulted  to  them  had  the  defendant 
made  safe  carriage  and  promp^nd  correct  delivery.  In  that  case  the 
plaintiffs  would,  at  the  farthest,  have  had  from  their  consignees  payment 
for  all  the  goods  sent  at  the  price  to  the  consignees  fixed  upon  them  by 
the  plaintitfs.  The  sum  of  that  price,  with  interest  thereon  from  a  day 
when  the  goods  should,  in  usual  course  of  carriage,  have  reached  the 
consignees  and  been  accepted  by  them,  will  make  the  damage  which 
would  naturally  and  proximately  result  to  the  plaintiffs.  Though  a  rule 
is  sometimes  stated  thus :  That  the  damages  are  the  value  of  the  goods 
agreed  to  be  carried  and  delivered  at  the  place  and  time  of  delivery ; 
that  the  rule  is  but  a  branch  of  the  more  general  one,  that  the  damages 
for  a  failure  to  perform  are  a  sum  equal  to  the  benefit  which  would  have 
resulted  from  a  performance  of  a  contract.  Sturgess  v.  BisseH,  46  N.  Y. 
462.  When  the  owner  and  shipper  of  the  goods  is  himself  to  take  the 
goods  at  the  place  of  destination,  and  there  sell  them  for  his  own  account 
for  what  they  will  there  bring,  the  market  value  there  is  the  measure  of 
his  damages,  because  that  would  have  been  his  benefit  from  performance 
of  the  contract.  But  every  case  is  governed  by  its  own  facts ;  and  here 
the  price  of  the  goods  at  the  place  of  destination  was  fixed  by  the  plun- 
tiffs  before  they  were  committed  to  the  carrier.  Either  that  price  was 
to  be  paid  by  the  consignees  or  the  goods  were  to  have  been  returned  to 
the  plaintiffs  at  New  York,  where  they  would  have  been  worth  to  them 
the  market-price  of  them  there.  No  other  value  to  the  plaintiffs  could 
have  been  in  the  contemplation  of  both  the  contracting  parties,  nor  any 
other  damages  than  such  as  would  result  from  a  failure  to  obtain  that 
value. 

The  evidence  of  the  witness  Byrd,  objected  to,  seems  to  be  of  the  dec- 
larations of  one  Woodward.  If  it  be  assumed  that  the  latter  is  shown 
to  have  been  an  agent  of  the  defendant,  it  does  not  appear  when  the 
declarations  were  made,  or  that  they  were  part  of  the  ret  gestm  accom- 
panying the  performance  of  any  act  or  duty  as  agent.  So  much  of  the 
answer  as  relates  to  the  declarations  of  Woodward  was  improperly 
received.  The  objection  and  exception  cover  more  than  this,  and  some- 
what which  does  not  appear  objectionable,  and  perhaps  they  would 
furnish  no  ground  of  error,  for  that  reason      Ab,  for  other    janieti 
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the  judgment  mast  be  reyersed,  it  is  not  of  moment  to  condder  then 

farther. 

Tlie  judgment  most  be  reyersed  and  a  new  trial  ordeied. 

All  concur. 

Judgment  r9ver9$dm 


BoHBBAOH  y.  The  Germakia  Fibe  Insubakoe  Company,  appellant. 

(e2N.T  47.) 

Fire  tn$urancM  —  inMurahle  interest  —  description  of  property  ~~  statement  as  to  interest  — 

when  company  not  bound  by  knowledge  of  agent 

A  married  woman,  being  indebted  to  ber  bosband,  gave  him  a  written  acknowledgment 
of  the  debt  "  which  shall  be  a  lien  on  my  property/'  and  afterward  died  leaving  insnill- 
cient  personal  assets  to  pay  her  debts  and  but  one  parcel  of  land,  valuable  chiefly  for 
the  buildings  on  it  Held,  that  the  husband  had  an  insurable  interest  in  the  build- 
ings. 

A  poUcy  insured  plahitiff  **  on  his  two  buildings."  He  did  not  own  the  buildings,  but 
bad  an  interest  in  them  and  was  in  possession  of  them.  Heldy  not  a  warranty  of 
ownership,  nor  a  material  misrepresentation. 

A  policy  of  insurance  provided  that  if  the  interest  of  the  assured  in  the  property  wns 
other  than  the  entire,  unconditional  ownership,  it  must  be  so  represented  to  the  com- 
pany and  so  expressed  in  the  policy.  To  the  question  in  the  application  '*  Is  3  our 
title  to  the  property  absolute?  **  the  assured  answered  *'  His  deceased  wife  held  the 
deed."  The  assured  had  only  an  equitable  interest  in  the  property  and  possession. 
Held,  not  such  a  full  and  true  statement  of  the  facts  as  the  condition  required,  and 
that  the  policy  was  void. 

A  policy  of  insurance  provided  that  the  agent  taking  the  application  should  be  the 
agent  of  the  applicant  and  not  of  the  company  under  any  circumstances  whatever. 
H^d,  that  the  company  would  not  be  bound  by  the  knowledge  of  the  agent  acquired 
when  the  application  was  mada 

ACTION  upon  a  policy  of  insurance,  by  its  terms  insuring  plaintiff  upon 
^  his  two  framed  buildings  "  situate  in  the  yillage  of  Jefferuonville, 
N.  T.  Prior  to  the  28th  June,  1868,  the  plaintiff  had  been  in  the  employ 
of  Margaretha  Hartmann,  and  she  was  indebted  to  him  for  his  labor  and 
seryices.  On  that  day  they  intermarried.  On  the  thirtieth  of  the  same 
month  she  executed  and  deliyered  to  him  an  instrument,  in  writing,  of 
the  body  of  which  the  following  is  a  copy : 

''  Jeffersonyille,  Jtme  SOthf  1868. 

^  I  do  hereby  certify  that  I  owe  to  John  Bohrbach  the  sum  of  seyen 
hundred  dollars ;  and,  also,  twenty-fiye  dollars  for  each  and  eyery  month 
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from  Ae  fourteenth  day  oT  July,  1^3,  and  lor  every  month  he  may  live 
with  me  henceforth  without  any  deduction  whatsoeyer,  which  amount 
shall  be  a  lien  on  my  property.*" 

She  died  intestate  July  8th,  1868,  leaving  personal  property  of  the 
value  of  $600,  and  a  lot  in  said  village  upon  which  were  the  buildings 
in  question.  The  principal  value  of  the  premises  was  in  the  buildings. 
One  Armbrust  was  appointed  administrator  of  her  estate.  Her  indebted- 
ness, Bther  Ihan  .ihat  to  plaintiff,  was  if rom  $1^00  lo  $1^00,  Her  in- 
debtedness to  him  was  about  $2,100.  Plaintiff  continued  in  the  use  and 
occupation  of  the  buildings.  In  December,  1868,  plaintiff  negotiated  for 
insurance  on  the  buildings  with  one  Brand,  who  was  the  agent  of  defend- 
ant, authorized  to  procure  and  submit  applications,  and  to  issue  policies 
furnished  him  by  defendant,  signed  by  its  officers,  which  were  to  be 
ooHntemigBftd  by  ihim.  .Plaintiff  showed  to  JBzand  the  said  instrument, 
and  TBlated  and  explained  to  him  all  the  facts  and  circumstances.  Plaintiff 
was  a  German,  lie  could  not  read  or  write  English.  Brand  iUled  out  the 
application,  giving,  as  he  testified,  his  conclusions  and  the  facts  he  deemed 
mateiial,  and  the  plaintiff  signed  it.  Thematerial  part  of  the  application 
was  as  follows : 

^' Applittaiion  of  John  .Rohrbach,  of  Jeffanonville,  State  of  ^.  Y.,  for 
ifwuitmoe  i^inst  loss  or  damage  by  'fire  for  the  period  of  one  year  from 
26th  day  of  December,  1868,  to  26th  day  of  December,  1869,  at  noon,  by 
the  fiermauia  Fire  Insnranee  Company  of  the  City  of  Naw  York,  in  the 
ann-of  ten  hinidrod  dolkifs,  upon  tite  property  -specified  below  : 

8nm  to  bo ' 
Oath  TiJne.   ixwimd. 

-*^  Onrhis  imae  2^ovy  building,  occupied  by 
insured  as -a  dwelling  and  saloon $4,000       $1,000 

''The  applicant  will  answer  fully  the  following  question  : 

"  Title — Is  your  title  to  the  above  property  absolute  ?  If  not,  state  its 
nature  and  amount 

*^  Ans.  Tlis  deceased  wife  held  the  deed. 

"  And  the  said  applicant  hereby  covenants  and  agrees  to  and  with  the 
«ard  company,  that  the  foregoing  is  a  just,  full  and  true  exposition  of  all 
the  facts  and  circumstances  in  regard  to  the  condition,  situation  and  value 
of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the  appli- 
cant, and  the  same  is  hereby  made  a  condition  of  the  insurance  and  a  war- 
ranty on  the  part  of  the  insured." 

The  policy  contained  these  clauses,  among  others  : 

*'7.  If  an  application,  survey,  plan  or  description  of  the  property 
Ivofrehi  unnred  is  referred  to  in  this  policy,  such  application,  survey,  plaa 
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or  deaedption  ahall  be  conwdered  a.part  oi  tMa  cohItslci^  and  a.wajn»ntj 
by  thft  aBsorod  ;  and  any  false  representation,  by  the  assur^id  of  the  con- 
dition^  situation  or  oooupancy  ol  the.  property,,  or  any  omi&sion  to  make 
knowr  eveiy  fact  material  to  the  risk,  or  au.  (#veryaluation,  or  any  miaiep- 
resentation  whatever^  either:  in. »  written,  application  or  otherwise^  *  * 
*  or  if  the  int^eot  of  the  asBured  in  tbe  property,  whether  as  owner, 
trns tee,  consignee,  fastoTt  a^nt,.  mortgagee,  lessee,  or  otherwise,  be  not 
truly  stated  in  this  policy,  *  *  *  and  in  every  aocL  case  this  policy 
shall  be  void. 

"  If  the  interest  of  the  aasui^  in  the  property  be.  any  other  than  the 
entire,  unconditional  and  sole  ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured,  it  must  be  so  represented  to  the  company  and  so 
expressed  in  the  written  part  of  this  policy,,  otherwise  the  policy  shall  be 
void. 

''  II.  It  is  a  part  of  this  contract,  thatu  any  peoaon  other  than  the 
assured,  who  may  have  procured  this  insusance  to  be  taken  by  this 
company,  shall  be  deemed  to  be  the  agent  o£  the  assured  namedia  thia  pol- 
icy, and  not  of  thi&  company  under  any  circumstaoQes  whate.ver9  or  in 
any  transaction  relating  to  this  insurance.. 

"  And  it  is  hereby  mutually  understood  and  agreed  by  and  between  thii 
company  and  the  assured  that  this  policy  isr  made  and  accepted  in  refer- 
ence to  the  foregoing  tarras- and  conditions,  acid  to  the.  classes,  of  haeards 
and  memoranda  printed  on  the  back  o£  thisi  policy..  whidL  are  hereby  de- 
clared to  be  a  part  of  this  oonUtact,  and  are  to  be.  used  and  resorted  to  in 
order  to  determine  the-  rights  and  obligations^ o£  the  parties > hereto^  in.all 
cases  not  herein  otherwise  specially  proviiied  for  in  writing^." 

Other  facts  appear  in  the  opinion;  Def<ffldaat!&  counsel  moned  for  a 
nonsuit  on  the  ground  of  breach  of  wad*ranty,  and  that  platntiiS  had  not 
an  insurable  interest.  The  motion:  waa  denied^  and  defendant's  counsel 
excepted 

Judgment  was  entered  on  a  verdietfoc  the  plaintiff^  aad.waa  aflbrmfid 
by  the  Supreme  Cauct>. 

B,   C.  Chetwoodyixxr  appellant* 

J.  A.  ThompBoUy  for  respondent. 

FoLGER,  J.     The  plaintiff  cannot  maintain  this  aetion,  mdees.  ha  had 

an  insurable  interest  in  the  buildings  which  were  tbe  sahjecfcofrtte  risk 
taken  by  the  defendants,  and  which  were  destroyed  by  fir&  Ho:  seainto 
found  such  an  interest,  upon  the  instrument  in  writing;,  executed  \uf  Ms 
wife  after  her  marriage  to  him. 
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Without  entering  minutely  into  a  consideration  of  the  effect  of  the  mar- 
riage upon  her  pre-existing  obligations  and  liabOities  to  him,  it  is  suffi- 
cient to  say  that  the  instrument  executed  by  her  was  based  upon  a  consi4- 
eration  adequate  to  uphold  her  express  promise ;  that  though  made  by  a 
married  woman  it  was  in  due  form  to  affect  her  separate  estate ;  and  that 
though  a  transaction  between  a  wife  and  her  husband,  yet  equity  would 
have  upheld  and  enforced  it  in  hi^  favor  against  her,  had  she  lived,  and 
will  enforce  it  against  her  estate  now  that  she  is  dead.     By  it,  he  was  an 
equitable  creditor  of  her  estate,  at  the  time  of  the  insurance  ;  but  he  was 
DO  more  than  a  general  creditor.     Though  the  instrument  contains  the 
phrase,  '*  shall  be  a  lien  on  my  property,"  no  specific  lien  was  thereby 
created,  and  so  far  as  that  instrument  had  effect,  no  more  than  a  general 
equitable  lien,  yet  to  be  enforced  and  made  specific  by  a  judgment  in  an 
equitable  action.     The  plaintiff  stood  thereby  in  no  better  plight,  so  far 
as  having  an  insurable  interest  in  the  buildings,  than  would  have  stood  a 
creditor  of  the  deceased  wife,  who  held  a  judgment  only,  rendered  and 
docketed  against  her,  which  would  have  become  a  general  lien  upon  her 
real  property.     He  did  not  stand  in  so  good  plight,  but  for  other  facts  now 
to  be  mentioned.     She  had  died  after  giving  the  instrument,  leaving  per- 
sonal and  only  this  real  estate ;  a  person  other  than  the  plaintiff  had  taken 
out  letters  of  administration  thereon  ;  the  personal  estate  was  by  much 
insufficient  to  pay  the  debts  against  her ;  and  this  real  estate,  including 
the  insured  buildings,  would  in  the  due  course  of  administration,  for  a 
space  of  at  least  three  years  from  the  granting  of  letters  of  administra- 
tion, be  liable  to  sale  for  the  purpose  of  meeting  her  liabilities,  and  it 
was  the  only  fund  to  which  the  plaintiff  conld  look  for  payment ;   the 
plaintiff  was  in  the  possession  of  the  buildings,  occupying  them  at  the 
time  of  the  fire.     Judgment  creditors,  if  any,  would  have  had  a  prefer- 
ence in  payment  from  the  personal  estate  (4  R.  S.  87,  §  27,  subs.  8,  4), 
and,  of  course,  the  lien  acquired  by  the  docketing  of  their  judgments 
could  not  be  disturbed  by  the  application  of  the  administrator  for  leave  to 
sell  the  real  estate,  for  the  payment  of  debts,  and  the  obtaining  of  per- 
mission to  do  so.     But  yet,  the  plaintiff  had  a  right  to  compel  an  account- 
ing by  the  administrator  (2  R.  S.  92,   §  52),  and  a  sale  of  the  real 
estate  (id.  108,  §  48)  for  the  payment  of  his  and  other  debts.     Thus, 
the  real  estate  was  to  a  degree  subject  to  the  payment  thereof,  and  was 
in  fact,  from  the  slender  amount  of  the  personal  property,  substantially 
all  that  he  could  look  to  for  payment.     His  position  was  not  as  good  in 
some  respects  as  that  of  a  judgment  creditor,  but  it  was  not  unlike  it ; 
both  had  a  right  to  have  the  real  estate  sold  for  the  payment  of  their 
debts  ;  for  a  certain  space  of  time  it  could  not  escape  the  exercise  of  that 
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right ;  and  it  cannot  be  said  that  the  interest  of  a  judgment  creditor  in 
the  real  estate,  as  an  interest  in  property,  was  greater  or  nearer  than 
that  of  the  phdntiff.  It  was  more  manageable,  but  not  more  direct  in 
the  end. 

The  general  definitions  of  the  phrase  "  insurable  interest,"  as  given 
in  the  text^books,  are  quite  vague  and  not  always  concordant.  See  1 
Amould  on  Mar.  Ins.  229  ;  Runyon  on  Life  Ass.  16 ;  Hughes  on  Ins. 
30;  1  Marshall  on  Ins.  115 ;  1  Phillips  on  Ins.  2;  id.  107;  Sherman 
on  Ins.  93 ;  Parsons  on  Merc.  Law,  507 ;  Parsons  on  Cont.  438 ;  An- 
gell  on  Ins.,  §  56 ;  Flanders  on  Fire  Ins.  342 ;  May  on  Ins.,  §  76. 
The  last  cited  author  says,  that  an  insurable  interest  sometimes  exists, 
where  there  is  not  any  present  property,  any  jus  in  re,  or  jus  ad  rem, 
and  such  a  connection  must  be  established  between  the  subject-matter 
insured,  and  the  party  in  whose  behalf  the  insurance  has  been  effected, 
as  may  be  sufficient  for  deducing  the  existence  of  a  loss  to  him,  from 
the  occurrence  of  an  injury  to  it ;  and  that  the  tendency  of  modern  de- 
cisions is  to  admit  to  the  protection  of  the  contract,  whatever  act,  event 
or  property,  bears  such  relation  to  the  person  seeking  insurance,  as  that 
it  can  be  said,  with  a  reasonable  degree  of  probability,  to  have  a  bear- 
ing upon  his  prospective  pecuniary  condition.  While  on  the  othet  hand, 
the  statement  is,  that  the  interest  must  be  founded  on  some  legal  or  equi« 
table  title ;  and  if  it  be  inconsistent  with  the  only  title  which  the  law 
can  recognize,  it  will  not  be  deemed  an  insurable  interest  Marshall 
on  Ins.,  supra.  But  the  result  of  a  c<Hnparison  of  the  text  writers 
above  cited  is,  that  there  need  not  be  a  legal  or  equitable  title  to  the 
property  insured.  If  there  be  a  right  in  or  against  the  property,  which 
some  court  will  enforce  upon  the  property,  a  right  so  closely  connected 
with  it,  and  so  much  dependent  for  value  upon  the  continued  existence 
of  it  alone,  as  that  a  loss  of  the  property  will  cause  pecuniary  damage 
to  the  holder  of  the  right  against  it,  he  has  an  instirable  interest.  Thus 
a  mortgagee  of  real  estate,  though  he  hold  also  the  bond  of  the  mort- 
gagor, has  an  insurable  interest  in  the  buildings ;  while  a  judgment  cred- 
itor of  the  same  mortgagor,  his  judgment  being  a  lien  upon  the  same 
real  estate  and  the  same  buildings,  b  said  not  to  have  an  insurable  in- 
terest in  them.  The  interest  of  the  first  is  said  to  be  specific,  the  inter- 
est of  the  latter  general.  As  a  general  rule,  the  distinction  may  be 
sound.  But  I  think  it  would  be  difficult  to  show  an  appreciable  practi- 
cal difference  in  the  pecuniary  result  to  the  two.  If  the  mortgagor  and 
judgment  debtor  should  die  leaving  no  personal  property,  and  no  real 
estate  save  that  mortgaged,  if  principally  valuable  for  the  buildings  upon 
it,  and  they  should  be  burned,  each  must  then  look  to  the  real  estate, 
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the  lands  alone,  tot  a  security  for  his  debt ;  and  if  that  be  insufficient 
each  must,  with  equal  certainty,  suffer  a  peduniary  disaster,  resulting 
directly  from  the  fire.  What  legal  reason  is  there,  why  the  one  may 
not,  as  well  as  the  o.ther,  protect  himself  by  a  contract  of  insurance  ? 

In  Grevtsmeyer  v.  aS^.  Mut  F.  Ins,  Co,,  62  Penn.  St.  340,  it  was 
hold  that  a  judgment  creditor,  whose  judgment  was  taken  for  the  puiv 
chase-money  of  the  property  burned,  had  no  insurable  interest.  See, 
also,  Canard  v.  At  Ins.  Co.,  1  Pet.  386.  The  reason  given  is,  that  his 
lien  was  general,  and  not  specific ;  that  he  was  not  interested  in  the 
property,  but  in  his  lien  only.  His  judgment  was  distinguished  from  ft 
mortgage,  in  that  the  latter  is  a  specific  pledge  of  definite  property,  and 
the  mortgagee  has  necessarily  an  interest  in  it ;  while  the  judgment  is  a 
general,  and  not  a  specific  lien ;  so  that  if  there  be  personal  property 
of  the  debtor  it«J8  to  be  satisfied  out  of  that ;  if  there  be  not,  then  it  is 
a  lien  on  all  his  real  estate  without  discrimination.  And,  citing  Dover 
T.  Blacky  1  Barr,  493,  it  is  said  that  a  judgment  creditor  has  neither 
jus  in  re,  nor  jns  ad  rem,  as  regards  the  judgment  debtor's  property. 
It  seems  to  me  that  the  decision  there  goes  very  much  upon  the  fact  or 
the  assumption  that  the  judgment  debtor  had  other  property,  real  and 
personal,  to  look  to  than  the  real  estate  damaged  ;  and  that  it  does  not 
touch  the  case  of  a  judgment  creditor  whose  only  or  principal  reliance 
for  payment  was  upon  the  property  destroyed.  That  there  need  not  be 
an  existingyii9  in  re,  or  jus  ad  rem,  is  declared  by  Storf,  J.,  in  ITan^ 
tox  y.  Fishing  Ins.  Co.,  3  Sum.  132-140 ;  and  also,  that  the  right  to 
pursue  the  debtor  personally  does  not  deprive  the  creditor  of  an  insuttt- 
ble  interest.  Id.  In  Putnam  v.  Mercantile  Mar.  £u.  Co.,  5  Mete  386, 
which  was  an  insurance  for  a  commission  merchant,  upon  his  expected 
commission  from  the  sale  of  a  cargo  consigned  to  him  to  be  sold,  but  in 
which  cargo  he  had  no  othei*  ownership  or  interest,  it  is  said,  that  such 
an  interest  in  property  connected  with  its  safety  and  its  situation,  as 
will  cause  the  insured  to  sustain  a  direct  loss  from  its  destruction,  is 
an  insurable  interest.  The  question  is  one  of  damages  rather  than 
title  or  possession  ;  and  it  will  be  enough  in  general  to  show  such  a 
relation  between  the  insured  and  the  property,  that  injury  to  it  wi& 
in  natural  consequence  be  loss  to  him  ;  and  it  is  not  necessary  to  ^tm 
that  the  insured  is  the  legal  or  equitable  owner.  Wihwi  v.  Jones,  L. 
R  2  Exch.  139;  Bticky.  Ches.  Ins.  Co.,  1  Pet  151,  •  168.  It  Witt 
be  perceived,  that  between  the  case  dted  from  62  Penn.  St,  supHs^ 
and  the  case  in  hand,  there  are  some  features  of  cBstinction ;  here  the 
debtor  was  dead ;  there  was  no  longer  any  personal  .'Ability,  nor  sufil* 
cient  personal  property  to  satisfy  the  debt ;  nor  as  may  be  inferred  sjif 
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Other  real  estate  than  that  insured.  A  fund  for  the  payment  of  the 
debt  was  to  be  found  only  in  this  estate,  and  principally  in  the  buildings 
insured.  By  force  of  these  circumstances,  and  by  operation  of  the  stat- 
utes above  referred  to^  this  real  estate  was,  for  a  certain  length  of  time^ 
bound  for  the  payment  of  this  debt.  As  it  was  bound,  as  it  alone  was 
bound,  as  there  was  nought  else,  nor  any  person,  liable  for  the  debt,  it 
is  difficult  to  see  why,  in  effect,  the  debt  was  not  as  if  a  specific  lien 
upon  this  real  estate.  A  lien,  in  its  most  extensive  signification,  is  a 
charge  upon  property,  for  the  payment  or  discharge  of  a  debt  or  duty. 
A  specific  lien  is  a  charge  upon  a  particular  piece  of  property,  by  which 
it  is  held  for  the  payment  or  discharge  of  a  particular  debt  or  duty,  in 
priority  to  the  general  debts  or  duties  of  the  owner.  It  is  not  the  name 
of  the  right  which  gives  or  refuses  an  insurable  interest ;  it  is  the  char- 
acter of  the  right.  A  specific  lien  gives  an  insurable  interest,  because 
loss  of  the  particular  property  is  at  once  seen  to  affect  disastrously  the 
specific  lienor.  But  when  a  right  to  payment  of  a  debt  exists,  which 
can  be  satisfied  only  from  a  particular  piece  of  property,  is  there  not 
the  same  result  from  the  same  cause  ?  If  I  have  a  debt  against  another, 
and  he  have  but  one  piece  of  real  estate  from  which  my  debt  may  be 
made,  and  he  die  leaving  no  personal  estate,  though  in  technical  lan- 
guage my  lien  may  not  be  specific  upon  that  real  estate,  it  is  true  in  fact^ 
that  there  is  a  specific  piece  of  property  from  which  alone  I  may  hope 
to  satisfy  my  lien,  and  which  is  alone  legally  bound  to  satisfy  it,  and  I 
air<,  practically,  just  like  one  to  whom  that  piece  of  real  property  has 
been  specifically  pledged  for  a  specific  debt.  If  the  latter,  for  that  he 
may  suffer  pecuniary  loss  by  the  burning  of  that  real  property,  has  such 
an  interest,  as  that  he  may  insure  against  that  burning,  I  have  such  an 
interest  also,  and  I  too  may  insure.  The  probability,  nay  the  possibility, 
of  the  payment  of  the  plaintiff's  debt,  out  of  the  property  of  the  de- 
ceased debtor,  rested  entirely  upon  the  contingency  of  this  real  estate 
remaining  without  serious  impairment  in  value. 

The  reports  of  this  State  are  meagre  upon  this  precise  question.  In 
Mapes  V.  Coffin,  5  Paige,  296,  the  complainant  had  levied  upon  chattels 
in  the  hands  of  an  executor  of  the  judgment  debtor,  which  had  been 
insured  by  the  testator  in  his  life-time,  and  which  were  destroyed  by  fire 
after  the  testator's  death,  and  after  the  levy.  The  chancellor,  in  a  con- 
test between  judgment  creditors,  gave  the  avails  of  the  insurance  to  the 
creditors  who  had  made  the  first  levy.  Perhaps  the  levy  upon  the  prop- 
erty made  a  specific  lien  upon  it,  and  so  the  case  does  not  much  aid  us. 
Tn  Micklef  v.  Roeh.  (Xty  ^.,  11  id.  118,  the  defendants  were  judgment 

cteditors  of  a  manufacturing  corporation,  had  issued  several  executions, 
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had  sold  and  bid  in  personal  property,  and  advertised  for  sale  the  real 
estate.  Pending  the  advertisement,  they  took  out  insurance  on  the 
buildings  and  fixtures  in  the  joint  name  of  themselves  and  the  corpora- 
tion. A  few  days  after  the  real  estate  was  sold  and  bid  in  by  the 
defendants.  After  that  occurred  a  fire,  with  damage  to  the  buildings 
and  fixtures.  The  insurers  repaired  the  buildings,  and  paid  for  the 
damage  by  fire  to  the  fixtures.  The  real  estate  was  never  redeemed. 
There  seems  to  have  been  no  doubt  made  of  there  being  an  insurable 
interest  in  the  creditors.  By  advertising  the  premises  for  sale,  they 
came  nearer  making  their  judgment  a  specific  lien  thereupon,  though  it 
was  still  a  general  lien  upon  all  other  like  property.  In  Springfield  F. 
and  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389-395,  396,  it  is  said  by  Allen, 
J. :  "  An  insurable  interest  may  exist,  without  any  estate  or  interest  in 
the  corpus  of  the  thing  insured  ; ''  "it  was  enough  that "  there  be  "  a 
pecuniary  interest  in  the  preservation  and  protection  of  the  property, 
and  "  that  one  "  might  sustain  a  loss  by  its  destruction."  I  know  of  no 
decision  in  this  State  bearing  more  directly  upon  this  precise  question, 
than  that  in  Herkimer  v.  Rice,  27  N.  Y.  163.  The  propositions 
advanced  there  are  sufficient,  if  sustainable,  or  if  to  be  taken  as  authority, 
to  uphold  an  insurable  interest  in  the  plaintiff  in  the  case  in  hand. 
DcNio,  Ch.  J.,  there  says :  '*  It  is  certain  that  the  creditors  had  no  estate 
whatever  in  the  real  property.  In  a  technical  sense  they  had  no  lien. 
But  they  had  important  rights  connected  with  it,  and  a  pecuniary  interest 
in  its  preservation.  *  *  *  The  law  does  not  require  that  the  assured 
shall  have  an  estate  or  property  in  the  subject  of  the  insurance.  *  *  * 
No  property  in  the  thing  insured  is  required.  It  is  enough,  if  the 
assured  is  so  situated  as  to  be  liable  to  loss,  if  it  be  destroyed  by  the 
peril  insured  against.  Creditors  having  no  other  means  of  enforcing 
their  debts,  but  having  a  direct  and  certain  right  to  subject  the  real 
estate  to  a  sale  for  their  benefit,  have  an  interest  as  positive  and  absolute 
as  one  having  a  specific  lien,  or  even  as  the  owner  himself.  *  *  ♦ 
The  creditors,  whether  by  simple  contract  or  specialty,  under  our  laws, 
are  parties  interested  in  the  real  estate,  when  there  is  a  deficiency  in  the 
personal,  for  they  have  power  to  subject  it  to  the  payment  of  their 
debts."  It  is  urged  that  these  remarks  are  oJnter  dicta,  and  that  the  real 
question  to  be  decided  and  which  was  decided  in  the  case  was,  whether  an 
administrator  of  an  insolvent  estate  had  such  an  interest  in  the  real  estate 
of  his  intestate  as  was  insurable.  Dicta  are  opinions  of  a  judge  which  do 
not  embody  the  resolution  or  determination  of  the  court,  and  made  without 
argument,  or  full  consideration  of  the  point,  are  not  the  professed  delib* 
erate  determinations  of  the  judge  himself  (4  Burr.  2064-2068) ;  ohitef 
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dicta  are  such  opinlous  uttered  by  the  way,  not  upon  the  point  or  ques- 
tion pending  {Rouse  v.  Moore,  18  Johns.  407-419),  as  if  turning  aside  for 
the  time  from  the  main  topic  of  the  case  to  collateral  subjects.  I  think 
that  no  one  who  reads  the  opinion  in  Herkimer  v.  Rice  can  doubt  that  all 
vrhich  was  said  on  the  subject  of  a  creditor  of  an  insolvent  estate  having 
an  insurable  interest  in  the  real  property  thereof,  was  the  professed  and 
deliberate  determination  of  the  learned  Chief  Justice,  not  hastily  formed 
nor  carelessly  expressed ;  not  by  the  way  nor  on  a  collateral  question  to 
that  awaiting  decision,  but  deemed  essential  to  lead  up  to  the  solemn 
judgment  rendered.  The  direct  question  was,  indeed,  whether  an 
administrator  of  an  insolvent  estate  might  insure  its  real  property.  But 
the  reasoning  of  the  opinion  shows  that  this  was  deemed  to  depend  upon 
whether  the  creditors  of  that  estate  had  such  an  interest.  After  stating 
the  question,  he  says :  ^  It  will  be  convenient  to  consider,  in  the  first 
place,  whether  the  creditors  themselves  have  sitch  an  interest ;  and  then, 
whether  the  administrator  can  he  said  to  represent  thai  interest,  so  as  to 
eTiahle  him  to  make  the  contract  for  the  benefit  of  the  creditors**^  Again, 
•  *  I*  u  ^Q  creditors  of  an  insolvent  estate  are  generally  numerous, 
and  having  no  opportunity  for  concerted  action,  -except  through  the 
executor  or  administrators,  they  could  scarcely  ever  avail  themselves  of 
the  advantage  of  insurance,  unless  by  the  agency  of  the  representatives. 
If  the  administrators  cannot  insure,  the  parties  interested,  the  creditors^ 
will  be  excluded  from  a  remedy  which  all  other  persons  having  a  similar 
interest  possess."  He  then  proceeds  to  show  that  an  agent  or  trustee 
may  insure  the  interest  of  a  party  beneficially  interested,  and  that  the 
administrator,  though  not  the  trustee  of  the  land,  is  the  trustee  of  a 
power  over  it,  such  as  is  recognized  by  law,  and  says :  '^  In  this  case  it 
was  sufficiently  apparent,  from  the  language  of  the  receipt  for  the  pre- 
mium, that  it  was  the  interest  of  the  creditors  which  was  designed  to  be 
covered  by  the  contract ;  the  beneficiaries  of  the  administrator  were  the 
parties  intended  to  be  protected ;  the  insurers,  therefore,  must  have  seen 
and  known  that  it  was  the  interest  of  the  creditors  *  *  *  which  it 
was  the  object  of  the  policy  to  protect,  ♦  ♦  ♦  and  which  was  the 
subject  of  the  contract."  There  is  more  to  the  same  effect ;  and  the 
opinion  is  based  upon  the  ground  that  the  administrator  is  the  represen- 
tative of  the  creditors.  Indeed,  but  for  their  being  creditors,  the  admin- 
istrator would  have  no  concern  in  the  land,  and  the  concern  he  hai 
with  it  is,  that  they  through  him  may  dispose  of  it  for  the  payment  oi 
their  debts.  Herkimei  v.  Rice  was  a  case  in  which  there  was  full  argu- 
ment and  consideration.  I  consider  it  gives  reasons,  as  well  as  authority, 
for  the  determination  of  the  question  now  in  consideration.     It  has  often 
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been  cited  as  an  authority,  and  at  times  as  authority  for  the  power  of 
an  executor  or  administrator  to  insure,  as  having,  or  as  representing  au 
insurable  interest,  holding  it  for  the  beneficiaries  under  the  will,  or  in 
the  intestate's  estate.  Savage  v.  Boward  Ins,  Co.y  52  N.  Y.  502.  In 
Clinton  V.  Hope  Ins.  Co.,  45  N.  Y.  454,  it  is  cited  by  Andhetws,  J.,  as 
holding  that  when  the  personal  estate  of  an  intestate  is  insufficient  ta 
pay  the  debts,  the  administrator  has  an  insurable  interest  in  buildings, 
on  che  ground  that  he  is  the  trustee  of  a  power  to  sell  the  land  for  the 
benefit  of  creditors,  and  that  as  the  interest  of  the  creditors  is  tfte  subject 
of  the  instirance,  the  administrator  may  insure  for  their  benefit.  Th& 
decision  is  there  put  aside  as  not  a  precedent  for  that  then  in  hand,  inas 
much  as  in  that  the  personal  property  was  sufficient  to  pay  the  debts^ 
and  therefore  the  administrator  had  no  insurable  interest.  See  also- 
Waring  v.  Loder,  53  N".  Y.  581,  where  it  is  cited  as  authority  for  the 
proposition,  that  a  mortgagor  after  he  has  sold  the  mortgaged  premises 
has  still  an  interest  in  it  which  is  insurable,  inasmuch  as  it  stands 
between  him  and  personal  liability  for  the  mortgage  debt.  The  distinc- 
tion is  not  perceptible,  so  far  as  this  question  is  concerned,  between  a 
power  to  obtain  indemnity  against  loss  from  being  obliged  to  pay  a  debt 
owing  to  another,  and  against  loss  from  failure  to  obtain  payment  of  a 
debt  owing  to  one's  self.  I  conclude  that  a  creditor  of  the  estate  of  one 
deceased,  whose  personal  property  left  is  insufficient  for  the  payment  of 
his  debts,  has  au  insurable  interest  in  the  sole  real  estate  of  the  deceased 
debtor,  when  it  is  plain  that  if  it  is  damaged  by  fire  a  pecuniary  loss 
must  ensue  to  the  creditor  thereby. 

The  policy  runs  to  the  plaintiff,  and  by  its  terms  insures  him  "  on  his 
two  buildings."  The  defendant  now  insists,  that  it  appeared  upon  the* 
trial  that  the  plaintiff  was  not  the  owner  of  the  property  insured  at  the 
time  of  the  insurance,  and  that  the  complaint  should,  for  that  cause, 
have  been  dismissed  on  its  motion.  If  I  appreciate  the  point  made,  il' 
is,  that  as  the  policy  purports  to  insure  '^  his  two  buildings,"  and  as  he 
did  not  then  own  the  two  buildings  which  were  afterward  burned^  it' 
cannot  now  be  said  that  the  policy  was  upon  the  two  buildings  destroyed. 
There  is  no  doubt  what  property  the  plaintiff  and  defendant  meant  to 
insure,  or  that  it  was  that  which  was  subsequently  burned,  which  was 
from  the  beginning  of  the  transaction  to  the  time  of  the  fire  in  his  pos- 
session. Simply  as  a  description  of  property,  in  which  light  alone  I  am; 
now  treating  the  phrase,  it  was  not  a  warranty  of  ownership,  nor  a 
material  misrepresentation  {NiUo  v.  North  American  Fire  Ins.  Oo,y  1 
Sandf.  551 ;  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  404;  7\fler  v.  JBbwi 
F.  Ins.    Go.,  12  id.  507) ;  and  simply  as  a  phrase  of  description  it 
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indicated  the  purpose  of  the  parties  and  what  property  was  in  their 
fuiuds.  The  polity  is  not  avoided  in  this  view  of  it.  There  is  nothing 
in  Springrfield  F.  and  M,  ins,  €fo>  v.  Allen,  supra,  in  conflict  with  this. 

There  is  another  view  of  the  matter,  however,  in  which  tlie  phrase  and 
the  circumstances  in  which  it  was  used  may  be  of  more  advantage  to  the 
defendant.  By  the  fourth  condition  of  the  policy  it  is  provided,  "  that 
if  the  interest  of  the  assured  in  the  property  be  any  other  than  the  entire, 
unconditional  and  sole  ownership,  for  the  use  and  benefit  of  the  assured, 
**  *  *  it  must  be  so  represented  to  the  company,  and  so  expressed  in 
the  written  part  of  the  policy,  otherwise  the  policy  shaU  be  void."  By 
ihe  first  condition  it  is  provided,  "  that  any  omission  to  make  known 
•every  fact  material  to  the  risk,  or  any  misrepresentation  whatever,  or  if 
the  interest  of  the  assured  in  the  property  *  *  *  be  not  truly 
stated  in  the  policy  *  *  *  it  shall  be  void."  It  is  plain  that 
these  conditions  have  not  been  observed  and  kept  by  the  plaintiff.  The 
nature  of  his  interest  in  the  property  was  not  expressed  in  the  policy ; 
and  it  was  other  than  the  ownership  of  it.  The  application  was  referred 
to  in  the  policy  ;  and  by  the  fir^t  condition  of  the  policy,  in  such  case  the 
application  became  a  warranty.  In  it,  it  is  stated,  that  the  plaintiff  has 
disclosed  all  the  facts  in  relation  to  the  property  so  far  as  the  same  are 
-tnown  to  him.  But  in  answer  to  the  question :  <'  Is  your  title  to  the 
property  absolute  ?  If  not,  state  its  nature  and  amount ;  "  the  only  an* 
fwer  given  is :  '^  His  deceased  wife  held  the  deed."  There  is  in  that 
-answer  no  affirmation  of  a  falsehood,  for  his  deceased  wife  did  in  fact 
iiold  the  deed ;  but  there  is  not  a  just,  full  and  true  exposition  by  the  an- 
swer of  all  the  facts  and  circumstances.  The  purport  of  the  question 
and  of  the  answer  to  it  would  imply  and  convey  the  idea  that  he  was  in 
equity  the  owner,  though  the  formal  legal  title  was  in  the  wife.  The 
facts  of  his  interest  in  or  connection  with  the  property  were  quite  other- 
wise. The  written  application  did  not,  by  its  representations,  put  the  de- 
fendant in  possession  of  the  exact  facts  of  the  case ;  it  did  thereby  tend 
to  mislead  as  to  the  real  situation  of  the  property  and  the  real  interest  of 
the  plaintiff  in  it.  The  application,  in  this  respect,  was  a  warranty. 
(Majhe  V.  CcUi.  Co.  Mat  Ins.  Go,,  18  N.  Y.  876.  The  truth  of  that 
warranty  became  a  condition  precedent  to  any  liability  to  the  plaintiff 
from  the  defendant  (Bryce  v.  LartUard  Ins.  Go,,  65  N.  Y.  240)  ;  and  it 
"Was  a  warranty  and  a  condition  precedent,  not  to  be  avoided  by  any  con« 
flideration  of  whether  it  was  essential  to  the  risk  or  not,  or  whether  or 
not  it  was  an  inducement  to  the  defendant  to  enter  into  the  contract. 
fd.  It  is  very  evident  that  the  plaintiff  did  not  intend  a  deception 
.upon  the  defendant;  nay,  it  is  evident  that  he  laid  open  to  Biand,  the 
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agent  of  the  defendant  to  procure  and  submit  applications,  and  to  issue 
policies  when  signed  by  the  proper  officers  of  the  defendant  and  trans- 
mitted to  him,  all  the  facts  of  his  connection  with  and  interest  in  the 
property  ;  and  that  the  statements  in  the  application  were  Brand's  con- 
dusions  from  those  facts,  and  the  omissions  from  it  were  of  matters  not 
deemed  essential  by  Brand.  It  is,  hereupon,  urged  by  the  plaintiff  that 
the  errors  and  omissions  were  those  of  the  defendant.  But  the 
plaintiff  and  defendant  have,  in  the  policy,  the  contract  between  them, 
expressly  agreed  that  Brand  should  be  deemed  the  agent  of  the  plaintiff 
and  not  of  the  defendant,  under  any  circumstances  whatever.  It  is  true, 
that  in  Plumb  y.  Oatt.  Co,  Mat  Ins,  Co.,  18  N.  Y.  392,  a  rule  is  held 
which  tends  to  the  shielding  of  the  plaintiff,  in  this  case,  from  the  effect 
of  his  contract ;  but  since  then,  it  is  held,  that  under  such  a  contract  as 
this  the  knowledge  of  such  an  agent  of  facts  not  stated  in  the  application, 
is  immaterial  in  the  absence  of  fraud,  or  prevention  of  the  statement  of 
them  by  the  applicant.  Chase  v.  Ham,  Ins,  Co,,  20  id.  52  ;  where  the 
case  in  18  New  York,  supra,  is  considered  and  distinguished.  As  to 
Rowley  v.  Empire  Ins,  Co,,  36  N.  Y.  550,  cited  in  Greneral  Term 
opinion,  it  is  much  shaken  in  Owens  v.  Holland  Purchase  Ins,  Co,,  56 
N.  Y.  565-570.  It  is  to  be  regretted  that  corporations,  of  the  power 
and  extended  business  relations  with  all  classes  in  the  community,  which 
insurance  companies  have,  should  prepare  for  illiterate  and  confiding 
men  contracts  so  practically  deceptive  and  nugatory  ;  and  should,  in  cases 
as  free  from  fraud  and  wrong  on  the  part  of  the  insured  as  this  is,  hold 
their  customers  to  the  letter  of  an  agreement  so  entered  into.  I  am 
aware  that  often  the  companies  are  made  the  victims  of  dishonest  and  de- 
signing persons,  but  I  cannot  agree  that  the  remedy  for  that,  is  to  refuse 
to  be  bound  by  the  acts  of  agents  of  their  own  selection  when  dealing 
with  simple  and  unlettered  men.  If  there  should  be  less  greediness  for 
business,  and  such  care  in  the  selection  and  appointment  of  agents  as 
would  insure  the  confidence  of  the  companies  in  their  capability,  discre- 
tion and  integrity,  it  would  not  need  that  there  be  laid  upon  unwise 
policy-holders  an  agreement  to  take  the  burden  of  the  opposite  qualities 
in  those  put  forward  to  them  as  actors  for  the  insurers.  But  we  must 
take  the  contracts  of  the  parties  as  we  find  them,  and  enforce  them  as 
they  read.  By  the  one  before  us  the  plaintiff  has  so  fettered  himself  as 
to  be  unable  to  retain,  as  the  case  now  stands,  the  real  essence  of  his 
agreement  Though  he  has  frankly  and  fully  laid  before  the  actor  be* 
tween  him  and  the  defendant  all  the  facts  and  circumstances  of  the  case, 
be  is  made  responsible  for  error  in  legal  conclusions  which  he  nevef 
foiined,  and  which  were  arrived  at  by  one  in  whom  he  trusted  and  whom 
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he  sapposed  to  stand  in  the  place  of  the  defendant.  The  plaintiff  claims 
that  the  answer  of  the  defendant  contains  no  allegation  which  will  permit 
it  to  avail  itself  of  the  defense  just  noticed.  Without  determining  what  is 
the  condition  of  the  pleading  in  that  respect,  it  is  enough  to  say  that  the 
facts,  upon  which  the  point  is  now  made,  were  before  the  court,  without 
objection  from  the  plaintiff  based  upon  the  lack  of  averment  in  the  answer ; 
nor  does  it  appear  that  any  ruling  of  the  court  was  put  upon  a  deficiency 
in  the  allegations  of  the  answer.     See  McKechnie  v.  Ward,  in  MS.*" 

Held  to  the  letter  and  substance  of  his  contract  the  plaintiff  made  a 
breach  of  a  warranty  and  condition  precedent,  upon  the  truth  of  which 
his  contract  rested,  and  for  that  reason  may  not  recover  in  this  action  as 
the  facts  now  stand. 

The  complaint  in  this  case  contains  certain  allegations,  and  a  prayer 
for  judgment  thereupon  of  a  reformation  of  the  contract.  Whether, 
upon  a  new  trial,  these  allegations  and  the  proof  which  can  be  made 
under  them  will  be  sufficient  for  such  a  judgment  we  do  not  now  declare. 

The  point  made  upon  the  averments  in  the  proofs  of  loss,  we  need  not 
closely  consider  at  this  time.  The  condition  of  the  policy  which  is 
claimed  to  be  violated  is,  that  if  the  interest  of  the  assured  be  other  than 
the  entire  and  sole  ownership,  the  names  of  the  respective  owners  shall 
be  set  forth  in  the  proof  of  loss  with  their  respective  interests  therein  ; 
and  that  all  fraud,  or  attempt  at  fraud,  by  false  swearing,  shall  cause  a 
forfeiture  of  all  claims  on  the  company  under  the  policy.  The  facts  are 
not  distinctly  brought  out  on  the  trial  as  to  the  state  of  the  title  at  the 
time  of  the  fire.  Though  it  appears  that  at  the  death  of  the  plaintifPs 
wife  she  held  all  the  title  to  the  premises,  it  does  not  positively  appear 
but  that  the  title  may  have  become  the  plaintiff's  after  her  death  and  be- 
fore the  fire.  The  deed  to  the  deceased  wife  having  been  shown,  there 
is  the  presumption  of  the  continuance  of  the  title  thereby  created.  No 
change  had  been  shown,  as  I  read  the  testimony,  though  the  defendant's 
po'nts  state  that  it  is  claimed  that  the  plaintiff  bid  in  the  premises  at  an 
auction  sale  just  before  the  fire.  His  statement  in  his  proofs  of  loss  is, 
that  the  property  insured  belonged  to  him.  It  is  not  plain  that  this 
would  be  a  fraudulent  and  false  statement,  if  there  had  been  a  judicial 
sale  at  auction  before  the  fire  and  he  had  bid  in  the  premises.  As  there 
is  to  be  a  new  trial,  it  is  better  to  leave  this  question  to  be  determined 
on  a  fuller  state  of  the  facts. 

The  judgmen*  ^npealed  from  must  be  reversed  and  a  new  trial  ordered, 
irith  costs  to  abide  the  event 

AL  concur.  Judgment  reversed. 
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(82  N.  T.  117.) 

Indktmmt <p—  duplicity -^ wmn -^ charging  th0 bum»ff  ^sattralkmlduigif. 

An  Indictment  for  arson  charged  as  a  single  act  ttie  burning  of  seTeral  honses.    Beild, 
to  charge  bat  one  offenee,  and  therafoie  not  \mA  for  daplicil^. 

INDICTMENT  for  arson,  contaiuiog  two  counts. 
The  first  count  charged  that  the  acciwed,  on  the  27th  day  of  October, 
.1873,  '^at  the  town  of  Jjenox,  in  the  countj  of  Madison,  aforesaid,  with 
force  and  arms  in  the  night-time  of  the  said  day,  certain  dwelling-houses, 
the  property  of  the  several  persons  hereinafter  named  and  set  forth,  to 
wit :  One  belonging  to  Eliza  A.  Ferry,  two  belonging  to  Elizabeth 
Young,  one  belonging  to  Mary  H.  Parker,  one  belonging  to  John  H. 
Johnson,  one  belonging  to  Matthew  Worth,  one  belonging  to  Alvin 
Wells,  one  belonging  to  a  Mrs.  Fay,  one  belonging  to  Eriend  A. 
Andrews,  one  belonging  to  Mrs.  John  Montross,  one  belonging  to  Mrs. 
Delano,  one  belonging  to  David  H.  Jlasbach,  and  others  belonging  to 
•divers  persons  to  the  jurors  unknown,  in  all  about  thirty-five  dwelling- 
houses  then  and  there  situate  (there  being  then  and  there  within  the 
said  dwelling-houses  some  human  being),  feloniously,  willfully  and  mali- 
ciously did  set  fire  to,"  etc. 

The  second  count  charged  that  the  accused,  "  on  the  day  and  in  the 
year  aforesaid,  at  the  town  of  Lenox,  in  the  county  of  Madison  afore* 
said,  with  force  and  arms  in  the  night-time  of  the  said  day,  oertun 
dwelling-houses  of  divers  persons  and  individuals  and  people  to  the  jury 
unknown,  and  particularly  a  certain  dwelling-house  of  Eliza  A.  Perry, 
one  dwelling-house  belonging  to  Mary  H.  Parker,  one  dwelling-house  of 
David  H.  Rasbach  and  one  dwelling-bouse  of  Carrie  Bond,  one  dwell- 
ing-house known  as  the  Beecher  block,  in  Canastota,  N.  Y.,  then  and 
there  situate  (there  being  then  and  there  within  the  aaid  dwelling-houses 
some  human  being),  feloniously,  willfully  and  maliciously  did  burn,"  etc 

At  the  commencement  of  the  trial  the  prisoner's  counsel  moved  to 
quash  the  indictment  for  duplicity;  .the  motion  was  denied  and  said 
counsel  excepted.  He  then  requested  the  court  to  direct  the  district 
attorney  to  confine  himself  to  one  dwelling-house.  The  court  stated  that 
be. must  be  confined  to  the  fire  ^t^utedin  the  indictxaent,  but  deolined  to 
give  directions  as  to  one  dwelling-house.  To  this  sfud  counsel  excepted* 
The  counsel  then  requested  the  court  to  require  the  district  attorney  to 
elect  under  which  count  Jie  would  proceed,  as  two  offenses  were  charged. 
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The  court  declined  aud  counsel  excepted.  lie  then  objected  to  any  evi* 
dcnce  under  the  indictment,  on  the  ground  among  others  of  duplicity. 
The  objections  were  overruled  and  exceptions  taken.  The  evidence 
tended  to  show  that  the  fire  was  set  about  midnight,  when  a  furious  wind 
was  blowing,  in  a  small  barn  or  shed  adjoining  a  dwelling,  and  spread 
from  one  dwelling  to  another  until  thirty-five  in  all  were  consumed^ 
among  them  the  house  of  Mary  II.  Parker. 

The  jury  returned  a  verdict  of  arson  in  the  first  degree,  and  the  judg- 
ment entered  thereon  was  affirmed  by  the  Supreme  Court. 

Lyman  Sf  James,  for  plaintiff  in  error. 

G,  A,  Forbes,  for  defendant  in  error. 

Church,  C.  J.  [After  deciding  that  upon  an  allegation  of  ownership 
of  a  dwelling-house  in  an  indictment  for  arson  the  legal  presumption  is 
that  the  person  named  as  owner  is  in  possession.] 

It  is  also  urged  with  considerable  force,  that  the  indictment  is  bad  for 
duplicity  in  charging  two  or  more  offenses  in  each  count.  It  has  been 
held  in  this  State  that  when  two  offenses  requiring  different  punish- 
ments are  joined  in  the  same  count  the  objection  may  be  taken  advan- 
tage of  by  motion  in  arrest  of  judgment.  9  Wend.  193.  If  these 
counts  are  to  be  regarded  as  charging  a  distinct  offense  for  burning  each 
house  I  do  not  see  how  the  withdrawal  cf  all  claim  to  convict  the  pris- 
oner for  burning  any  house  but  that  of  Mary  H.  Parker  would  aid  the 
prosecution  in  answering  the  objection  to  the  indictment.  If  that  is 
fatally  defective  it  could  not  be  cured  by  amendment  on  the  trial.  I 
have  examined  the  question  with  considerable  care  and  have  arrived  at 
the  conclusion  that  each  count  charges  only  a  single  offense.  It  charges 
the  burning  of  a  number  of  houses  by  a  single  act,  at  one  time  and  place. 
This  is  I  think  the  proper  legal  construction  of  the  pleading.  For  aught 
that  appears  in  the  indictment  these  houses  were  all  in  a  block  or  row, 
and  all  connected  together,  and  if  not  that  they  were  so  situated  that  the 
firing  of  one  would  naturally  if  not  necessarily  burn  aud  destroy  the 
others,  or  at  all  events  that  the  fire  was  communicated  to  all  from  a 
«ingle  setting.  They  are  charged  to  have  been  burned  by  a  single  act  of 
firing  and  burning.  A  conviction  upon  separate  indictments  could  not 
be  had  for  each  separate  house,  although  an  indictment  may  have  been 
good  for  any  one,  and  a  conviction  or  acquittal  upon  such  an  indictment 
would  be  a  bar  to  an  indictment  for  burning  any  other  house  burned  by 
tlie  same  act.  These  consequences  must  follow  from  the  position  that 
there  was  but  one  crime  committed  in  respect  to  all  the  dwelling-houBes, 
Vol.  XX.— 59 


466  NEW  YORK, 


Woodford  v.  People. 


aud  that  the  respective  counts  charge  but  one  crime.  It  is  a  general  mla 
that  no  matters  however  multifarious  will  operate  to  make  a  declaration^ 
information  or  indictment  double,  provided  that  all  taken  together  con- 
stitute but  one  connected  charge  or  one  transaction.  20  Conn.  232 ; 
Howies  V.  Lusty,  4  Bing.  428. 

The  same  principle  applies  where  the  evidence  fails  to  prove  the  er« 
lont  or  magnitude  of  the  charge  as  alleged  in  the  indictment,  provided  a 
specific  crime  alleged  is  established.  Whart.,  §§  391,  624.  The  steal- 
ing of  various  articles  at  the  same  time  and  place  is  but  one  offense,  and 
this  is  so  even  though  the  articles  belong  to  different  persons.  An  in- 
dictment for  stealing  three  negroes  was  sustained  upon  proof  that  one 
was  stolen.  Id.,  and  cases  cited.  It  is  urged  that  this  rule  is  not  a|>- 
plicable  because  the  houses  did  not  in  fact  burn  at  the  same  time,  and 
did  not  of  course  occupy  the  same  spot.  The  answer  is  that  it  was  one 
transaction.  The  criminal  act  was  in  kindling  the  fire  with  the  felonious 
intent  to  burn  the  dwelling-houses  specified,  and  was  fully  consummated 
when  the  burning  was  effected.  The  fire  was  not  set  in  any  one  of  the 
bouses  specified,  but  the  charge  is  that  the  fire  was  kindled  in  the  shed 
for  the  purpose  of  burning  the  houses,  and  there  can  be  no  question  that 
an  indictment  for  burning  one  house  will  be  sustained  by  proof  of  the 
firing  of  another  with  the  criminal  intent  of  burning  the  house  specified. 
Otherwise,  a  criminal  liability  for  a  higher  offense  could  be  avoided  in 
most  cases.  The  several  houses  could  not  burn  at  the  same  instant,  nor 
could  they  occupy  precisely  the  same  place,  but  the  crinunal  act  was 
single,  and  the  consequences  ensued  according  to  the  nature  of  the  act. 

The  case  of  Regina  v.  Truemariy  8  Car.  &  P.  727,  recognizes  this 
principle.  That  was  an  indictment  of  five  counts  for  arson,  charging  the 
burning  of  five  houses  belonging  to  different  persons.  It  was  stated  in 
the  opening  that  the  houses  were  in  a  row  of  adjoining  houses,  and  upou 
application  to  compel  the  prosecutor  to  elect,  Euskine,  J.,  said  :  "  As 
it  is  all  one  transaction  we  must  hear  the  evidence.  *  ♦  *  I  shall 
take  care  that  as  the  case  proceeds  the  prisoner  is  not  tried  for  more 
than  one  felony."  The  fact  that  the  houses  were  not  burned  at  the 
same  instant,  and  that  but  one  was  set  fire  to,  were  not  regarded  suffi- 
cient to  constitute  the  burning  of  each  a  separate  offense.  The  circum- 
stances that  there  were  five  counts  does  not  impair  the  authority.  Ac- 
cording to  the  view  of  the  court,  all  could  more  properly  have  been  in- 
cluded in  a  single  count.  An  indictment,  charging  burglary  with  intent 
to  commit  larceny,  and  also  charging  larceny,  is  not  bad  for  duplicity. 
20  Pick.  856  ;  2  Colby's  Cr.  Law,  §  6.  So,  after  breach  and  entry  wil  b 
intent  to  set  fire  to  the  building  (10  Mete.  422),  and  uniting  with   ^ 
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charge  of  burglary  with  an  intent  to  steal  the  property  of  one  person,  a 
charge  of  stealing  the  property  of  another,  was  held  not  double.  14 
Ver.  353.  So,  the  various  offenses  under  the  statute  of  couuterfeitiug^ 
as  forgery,  causing  to  be  forged,  and  assisting  or  aiding,  may  bo  chargeJ 
in  one  count.  Whart.  Criin.  Law,  §  390.  An  indictment  charging  the 
pris6ner  with  having  destroyed,  defaced  and  injured  a  parish  register, 
was  held  good,  as  it  related  to  one  transaction.  1  Car.  <&  K.  (N.  P.). 
501. 

An  indictment  for  robbery,  charging  the  prisoners  with  assaulting  G. 
P.  and  H.  P.,  and  stealing  from  one  2*.  and  from  the  other  1«.,  is  good, 
if  the  robbing  was  all  one  act.     li,  v.  Glhboyi  et  a/.,  1  Car.  &  M.  634. 

If  a  person  shoots  three  persons  by  a  single  shot,  with  the  necessary 
criminal  intent,  a  single  count  for  the  murder  of  the  three  would,  I  a|>- 
prehend,  be  good,  although  they  may  not  all  have  died  at  the  same  time» 
and  proof  that  one  only  was  killed  would  sustain  the  indictment. 

In  Rex  V.  Benfield,  2  Burr.  980,  the  court  refused  to  arrest  the 
judgment  upon  an  indictment  for  a  libel  upon  two  persons.  It  was  in 
that  case  that  Lord  Mansfield,  in  overruling  the  case  of  the  King  v. 
Clend<yn,  2  Ld.  Raym.  1572,  which  arrested  judgment  for  duplicity  in 
the  indictment  in  charging  an  assault  upon  two  persons,  used  the  ex-, 
pression,  *'  cannot  the  king  call  a  man  to  account  for  a  breach  of  the 
peace,  because  he  broke  two  heads  instead  of  one  ? "  This  remark  i.^ 
said  to  have  originated  the  idea  that  several  distinct  misdemeanors  might 
be  united  in  one  indictment,  although  the  expression  only  justified  an  in- 
dictment for  all  the  consequences  of  a  single  act,  and  to  that  extent  it  is 
a  significant  authority. 

It  follows,  that  two  or  more  persons  may  be  assaulted  or  killed  by 
a  single  act,  or  two  or  more  buildings  burned  by  a  single  act,  and  in 
such  cases  it  seems  clear  that  the  offense  may  be  regarded  as  single. 
This  accords  with  reason,  and  the  rule  can  work  no  injustice  to  the  party 
accused.  He  is  only  tried  for  a  single  offense,  a  single  act.  If  that  act 
is  theft,  and  embraces  a  variety  of  articles  belonging  to  different  per- 
sons, or  if  assault  or  other  crime  upon  several,  or  arson  for  burning  by  a 
single  fire  numerous  buildings,  there  is  but  one  offense,  and  he  cannot 
justly  complain  because  the  defense  may  be  somewhat  burdened  by  the 
extent  of  the  consequences  which  his  act  has  produced.  I  am,  therefore, 
of  opinion  that  the  indictment  is  not  bad  for  duplicity. 

[The  other  objections  considered  were  not  important.] 

Judgment  affirmed^ 
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Maxmilian  v.  Mator. 

(62  N.  Y.  160.) 
Municipal  corftorations  —  liability  oft /or  acts  0/ officer. 

Where  a  municiiMl  corporation  elects  or  ai)tK>int8  au  officer  in  obedience  to  a  statute,  to 
perform  a  public  service,  in  which  the  corporation  has  no  private  interest,  and  from 
which  it  derives  no  special  benefit  or  advantage  in  its  corix>rate  capacity,  such  officer 
cannot  be  regarded  as  a  servant  or  agent  of  the  municipality,  for  whose  negligence 
or  want  of  skill  it  can  be  held  liable. 

A  statute  created  a  Deimrtment  of  Charities  in  the  city  of  New  York  to  have  charge  of 
the  alms-houses  and  the  care  of  paui)ers,  det»titute  children,  lunatics,  etc.,  the  officers 
of  which  were  to  be  appointed  by  the  mayor.  Held,  that  tlie  duties  of  the  department 
were  public  in  their  character  and  not  municipal,  and  that  the  officers  and  their  em- 
ployees were  not  servants  of  the  city  in  such  sense  as  to  make  it  liable  for  their 
negligence  while  using  its  proi)erty  in  the  discharge  of  their  duties.    (6'«6  note,  p.  474. ) 

4  CTION  by  Rosalie  Maxmilian,  admiuistratrix  of  the  estate  of  Max 
^^  K.  Maxmilian,  deceased,  to  recover  damages  for  the  death  of 
plaintiif's  intestate  caused  through  the  alleged  negligence  of  defendant's 
servant. 

On  the  26th  of  May,  1871,  while  plaintiff's  intestate  was  endeavoring 
to  get  into  a  street  car,  he  was  knocked  down  and  run  over  by  an  ambu- 
lance wagon,  driven  by  an  employee  of  the  Commibsioners  of  Public 
Charities  and  Corrections  of  the  city  of  New  York,  and  from  the  effect 
of  the  injuries  thus  received  he  died  shortly  after.  The  accident  was 
caused  by  the  negligence  of  the  driver  of  the  ambulance,  who  was  en- 
gaged at  the  time  in  the  performance  of  his  duties.  The  ambulance  be- 
longed to  the  city  of  New  York. 

On  the  trial  a  nonsuit  was  granted  on  the  ground  that  the  driver  was 
a  servant  of  the  Commissioners  of  Charities  and  Corrections,  and  that 
the  city  was  not  responsible  for  their  acts  or  the  acts  of  their  servants. 

The  other  facts  are  stated  in  the  opinion. 

The  nonsuit  was  affirmed  by  the  Supreme  Court  and  the  plaintiff  ap- 
pealed. 

Lucien  Birdseye,  for  appellant. 

D,  J,  Dean,  for  respondent. 

FoLOER,  J.  It  is  sought  to  charge  the  defendant  in  this  casO)  upon 
the  rule  that  the  employer  must  answer  for  the  negligent  act  of  the  ser- 
Tant :  the  rule  of  respondeat  superior.  And  it  is  clear  that  upon  no  other 
principle  can  the  defendant  be  cliarcred.     Conceding  that  the  ambulanct 
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wagon  and  the  horse  before  it  were  the  property  of  the  defendant,  there 
is  no  intimation  that  the  establishment  was  not,'  in  all  respects,  such  as 
was  fitting  for  the  use  for  which  it  was  kept,  and  to  which  it  was  in  fact 
put  at  the  time.     It  was  personal  property,  well  adapted  to  the  service 
in  which  it  was  engaged,  in  itself  innoxious.     The  harm  to  the  plain(||t's 
intestate  resulting  alone  from  the  immediate  negligent  use  of  it  by  the 
driver  of  the  wagon,  the  servant  in  whose  charge  it  was  ;  on  the  j;riMiiid 
alone  of  a  responsibility  for  that  negligence,  as  the  negligence  ol  itd  ser- 
vant, can  the  defendant  be  charged.     This  rule  of  respondeat  supefior  is 
based  upon  the  right  which  the  employer  has  to  select  his  servants,  to 
discharge  them   if  not   competent,  or  skillful  or  well  behaved,  and  to 
direct  and  control  them  while  in  his  employ.    KeUi/  v.  T/te  Mayor,  1 1 
N.  Y.  432.     The  rule  has  no  application  to  a  case  in  which  this  power 
does  not  exist.     Blake  v.  Ferris,  5  N.  Y.  48.     It  results  from  the  rule 
being  thus  based,  that  there  can  be  but  one  superior  at  the  same  time  and 
in  rL-lation  to  the  same  transaction  {Langher  v.  Pointer,  5  Barn.  &  Cres. 
560) ;  as  the  law  does  not  recognize  two  principals  who  are  unconnected 
and  severally  responsible,    ffobbit  v.  L.  and  ^.  W.  Railway,  4  Exch. 
253 ;   Pack  v.  The  Mayor,  8  N.   Y.  222.     And  yet  there  may  be  sub- 
agents,  servants  under  a  servant ;  and  whether  they  be  appointed  by  the 
master  or  principal  directly,  or  intermediately  through  the  intervention 
of  an  agent  authorized  by  him  to  appoint  servants  for  him,  can  make  no 
difference.     Quarman  v.  Burnett,  4  Mees.  &  Welsh.  499.     That  a  muni- 
cipal corporation,  as  is  the  defendant,  may  be  placed  by  the  facts  of  a 
certain  case  under  the  effect  of  this  rule,  and  made  answerable  for  the 
negligent  use  of  its  well  adapted  personal  property  by  its  servant  or  sub- 
servant,  need  not  be  denied.     Lee  v.  Sandy  Hill,  40  N.  Y.  442 ;    Clark 
v.   Washington,  12  Wheat.   40;  Scott  v.   The   Mayor,  etc,  37  Law  and 
Eq.  495.     The  dilli;ulty  is  not  here  ;  it  is  in  determining,  in  a  particular 
case,  whether  the  negligent  employee  is  the  servant  of  the  municipality i 
for  it  is  not  every  one  who  has  in  charge  personal  property  owned  by  the 
municipality,  and  sets  about  some  lawful  act  with  it  within  the  municipal 
bounds,  that  is  its  servant;  nor  even  if  his  appointment  comes  interme- 
diately or  immediately  from  the  municipality  itself.     If  the  act  of  the 
officer  or  the  subordinate  of  the  officer   thus  appointed,  is  done  in  the 
attempted  performance  of  a  duty  laid  by  the  law  upon  him  and  not  upon 
the  municipality,  then  the  municipality  is  not  liable   for  his  negligence 
therein.     Such  is  the  general  principle  laid  down  in  Martin  v.  The  Mayor^ 
1  Hill,  545    and   reasserted  in  Lorillard  v.  The  Town  of  Monroe,    11 
N.   Y.    392,  and  in  other  cases.     See,  also,  Russell  v.    The   Mayor,  2 
Den.  461;  BL  Comm.\,  Mayor   etc.,  43  N.  Y.    181-189.      There  are 
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two  kinds  of  duties  which  are  imposed  upon  a  municipal  corporation. 
One  is  of  that  kind  which  arises  from  tlie  grant  of  a  special  power,  in  the 
exercise  of  tvhich  the  municipality  is  as  a  legal  individual ;  the  other  is 
of  that  kind  which  arises,  or  is  implied,  from  the  use  of  political  rights 
ui^ler  the  general  law,  in  the  exercise  of  which  it  is  £is  a  sovereign.  The 
former  power  is  private,  and  is  used  for  private  purposes ;  the  latter  ia 
public  and  is  used  for  public  purposes.  Lloyd  v.  The  Mayor ^  5  N.  Y. 
374.  The  former  is  not  held  by  the  municipality  as  one  of  the  political 
divisions  of  the  State;  the  latter  is.  In  the  exercise  of  the  former 
power,  and  under  the  duty  to  tlie  public  which  the  acceptance  and  use  of 
Xhe  power  involves,  a  municipality  is  like  a  private  corporation,  and  is 
liable  for  a  failure  to  use  its  power  well,  or  for  an  injury  caused  by  using 
at  ibfadly.  But  where  the  power  is  intrusted  to  it  as  one  of  the  political 
divisions  of  the  State,  and  is  conferred  not  for  the  immediate  benefit  of 
the  municipality,  but  as  a  means  to  the  exercise  of  the  sovereign  power 
for  the  benefit  of  all  citizens,  the  corporation  is  not  liable  for  nonuser,  nor 
for  misuser  by  the  public  agents.  Eastman  v.  Meredith,  36  N.  H.  284. 
Where  the  duties  which  are  imposed  upon  municipalities  are  of  the  latter 
class,  they  are  generally  to  be  performed  by  ofRcers  who,  though  deriving 
their  appointment  from 'the  corporation  itself,  through  the  nomination  of 
some  of  its  executive  agents,  by  a  power  devolved  thereon  as  a  convenient 
mode  of  exercising  a  function  of  government,  are  yet  the  officers,  and 
hence  the  servants,  of  the  public  at  large.  They  have  powers  and  per- 
form duties  for  the  benefit  of  all  the  citizens,  and  are  not  under  the  con- 
trol of  the  municipality  which  has  no  benefit  in  its  corporate  capacity 
from  the  performance  thereof.  They  are  not  then  the  agents  or  servants 
of  the  municipal  corporation,  but  are  public  officers,  agents  or  servants  of 
the  public  at  large,  and  the  corporation  is  not  responsible  for  their  acta 
or  omissions,  nor  for  the  acts  or  omissions  of  the  subordinates  by  them 
appointed.  Fisher  v.  Boston,  104  Mass.  87  ;  S.  C,  6  Am.  Rep.  196. 
And  where  a  municipal  corporation  elects  or  appoints  an  officer,  in  obe- 
dience to  an  act  of  the  legislature,  to  perform  a  public  service,  in  which 
the  corporation  has  no  private  interest  and  from  which  it  derives  no 
special  benefit  or  advantage  in  its  corporate  capacity,  such  officer  cannot 
be  regarded  as  a  servant  or  agent  of  the  municipality,  for  whose  negli- 
gence or  want  of  skill  it  can  be  held  liable.  It  has  appointed  or  elected 
bim,  in  pursuance  of  a  duty  laid  upon  it  by  law,  for  the  general  welfare 
of  the  inhabitants  or  of  the  community.  Hafford  v.  New  Bedford,  16 
Gray,  297.  He  is  the  person  selected  by  it  as  the  authority  empowered 
by  law  to  make  selections ;  but  when  selected  and  its  power  exhausted  he 
b  not  ita  agent,  he  is  the  agent  of  the  public  for  whom  and  for  whose 


MAY  TERM,  1875.  471 


Maxmilian  v.  ]Mayor. 


purposes  be  was  selected.  So  that  it  may  be,  tbat  a  driver  of  an  ambu- 
lance wagon  owned  by  the  defendant  is  neither  its  servant  nor  under 
servant,  for  whose  negligence  it  is  responsible.  How  this  is,  is  to  be 
arrived  at  by  a  consideration  of  the  provisions  of  law,  under  which  the 
driver  took  charge  of  and  conducted  the  horse  and  wagon.  It  is  easily 
gathered  from  the  case  that  he  was  not  chosen  immediately  by  the  de- 
fendant, nor  by  any  of  its  agents  falling  within  the  class  of  its  executive 
officers,  nor  was  he  immediately  controllable  or  removable  by  it  or  by 
them.  He  was  immediately  selected  by,  was  under  the  immediate  control 
of,  and  power  of  removal  of,  the  commissioners  of  public  charities  and 
correction.  His  payment  came  immediately  from  them,  though  the 
moneys  therefor  came  out  of  the  municipal  treasury.  Hence,  he  was  no 
nearer,  at  the  best  for  the  plaintiff,  than  a  sub-agent  of  the  defendant ; 
and  not  that,  unless  the  commissioners  of  charities  and  correction  were 
agents  of  the  defendant  rather  than  public  officers  of  the  greater  public. 
These  commissioners  have  their  direct  creation,  their  direct  grant  of 
power  and  their  direct  imposition  of  duty  from  the  act  of  1860  (Laws  of 
1660,  ch.  510,  p.  1026),  though  they  succeed  to  the  powers  and  duties 
of  similar  officers  theretofore  existing.  By  this  act  that  department  is 
created  in  the  city  and  county  of  New  York,  and  it  is  declared  that  there 
shall  be  chief  officers  thereof,  and  their  name  of  office  is  designated. 
§  1.  They  thereby  have  their  appointment  from  the  comptroller  of 
the  city  and  county,  though  since  then  they  are  made  a  departfuent  of  the 
city  and  appointable  by  the  mayor.  Laws  of  1870,  ch.  137,  p.  366, 
§§  29,  30 ;  page  386,  §  80.  It  is  not  needed  that  I  minutely  enumerate 
all  the  powers  which  were  conferred  upon  this  department  and  its  chief 
officers.  They  were  powers  of  control,  management^  maintenance  and 
direction,  over  all  the  real  and  personal  property  which  theretofore  was 
of  the  almshouse  deaprtment,  with  certain  exceptions  immaterial  here, 
and  of  appointment  and  removal  of  subordinate  officers,  and  to  require  of 
the  supervisors  of  the  county  the  levy  by  tax  of  such  moneys  as  should 
be  needed  by  them,  and  of  control  of  the  poor  and  of  certain  other  per« 
sons.  The  duties  of  this  department  and  its  head  officers  were  to  care 
for  paupers,  for  poor  and  destitute  children,  for  lunatics  and  strangers, 
and  for  certain  persons  committed  for  offenses.  This  becomes  the  prac- 
tical question :  Are  the  acts,  which  are  to  be  done  by  the  commissioners 
of  charities  and  correction,  acts  to  be  done  by  them  in  their  capacity  as 
public  officers  in  the  discharge  of  duties  imposed  upon  them  by  the  legis* 
lature  for  the  public  benefit ;  or  are  they  acts  done  for  the  defendant,  in 
what  may  be  called  its  private  character,  in  the  management  of  property 
or  rights  voluntarily  held  by  it  for  its  own  immediate  profit  or  advantage 
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a  corporation,  though  iDuriiig  ultimately  to  the  beoeiit  of  the  public  ? 
Oliver  v.  Worcester,  102  Mass.  489  ;  S.  C,  3  Am.  Rep.  485.  There 
can  be  but  one  answer.  The  defendant  is  in  no  different  position,  in 
kind,  from  that  in  which  is  placed  a  township  the  most  retired,  the  most 
sparse  in  population,  in  the  State.  The  latter  is  under  a  law  which  re- 
quires its  electors  to  elect  officers,  whose  powers  and  duties  are  of  the 
kind  which  the  commissioners  of  charities  and  correction  have.  Those 
officers  may  for  the  time,  as  do  the  commissioners  permanently,  employ 
servants.  The  town  has  not  the  selection  of  those  servants,  nor  the 
control  nor  power  of  removal  of  them.  Nor  is  it  interested,  as  a  muni- 
cipal division  of  the  State,  for  its  private  emolument  or  advantage,  in 
their  acts.  The  overseers  of  the  poor  of  a  town,  and  the  commissioners 
of  charities  and  correction,  are  public  officers,  though  getting  theur  right 
of  office  from  a  circumscribed  locality ;  and  the  acts  which  they  may  do 
are  to  be  done  in  their  capacity  as  public  officers,  in  the  discharge  of 
duties  laid  upon  them  by  the  law  for  the  public  benefit,  and  far  removed 
from  acts  done  by  city  or  town,  in  its  municipal  charac^r,  in  the  man- 
agement of  its  property  for  its  own  profit  or  advantage.  It  is  seen  at 
once  that  the  powers  and  duties  of  the  commissioners  of  charities  and 
corrections  are  not  to  be  exercised  and  performed  for  the  especial  benefit 
of  the  defendant.  It  gets  no  emolument  therefrom,  nor  any  good  as  a 
corporation.  It  is  the  public,  or  individuals  as  members  of  the  com- 
munity, who  are  interested  in  the  due  exercise  of  these  powers  and  the 
proper  performance  of  their  duties.  They  are  such  powers  as  are  to  be 
held  by  some  officers  throughout  the  State,  in  every  part  thereof,  such 
duties  as  are  to  be  performed  in  every  local  political  division  of  the 
State,  not  for  the  peculiar  benefit  of  such  division  but  for  the  public,  in  the 
discharge  of  its  duty  to  suffering  or  wayward  members  of  the  whole  body 
politic.  The  territorial  boundaries  of  the  defendant  are  taken  by  the 
legislature  acting  as  the  organ  of  the  sovereign  power,  and  within  them 
is  created  a  department,  and  constituted  a  board  of  chief  officers  which, 
within  those  boundaries,  is  to  have  the  power  to  Uce  the  public  moneys 
of  that  political  division  of  the  State,  for  the  due  discharge  of  the  duty  of 
the  State  in  that  locality  to  the  poor,  the  crazed,  the  wicked.  It  is  a  public 
duty  laid  upon  the  defendant,  as  a  convenient  mode  of  exercising  a  func- 
tion of  government,  that  it  should,  through  its  chief  executive  officer,  from 
time  to  time  appoint  the  chief  officers  of  this  department,  and  from  time 
to  time  supply  it  with  the  means  of  performing  its  special  public  duties. 
These  chief  officers,  though  in  a  sense  its  officers,  as  having  no  power  un- 
less after  appointment  by  it,  and  as  mainly  confined  within  its  territorial 
boundaries,  are  yet  officers  of  the  Stiite  government,  in  the  sense  that 
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thej  perform  its  function  witlilu  a  designated  political  division  of  tlie 
State.  The  defendant  maj  not  control  them,  save  in  strict  accordance 
with  the  provisions  of  law.  It  does  not  select,  nor  control,  nor  remove, 
nor  immediately  paj  their  subordinates,  their  agents,  their  servants,  and 
may  not  do  so.  How  then  does  the  principle  of  respondeat  superior 
apply  to  its  relations,  to  them  aud  to  the  plaintiff,  upon  the  case  which 
she  brings  here  ?  Nor  does  a  review  of  all  the  various  legislative  provis- 
ions by  which,  in  this  division  of  the  State,  like  duties  have  beon  per- 
formed by  the  exercise  of  like  powers,  though  by  officers,  predecessors  of 
these,  deriving  authority  in  slightly  differing  ways  and  to  slightly  differ- 
ing extent,  lead  to  a  different  conclusion  as  to  the  relation  of  the  defend- 
ant to  them.  Through  all  the  changes  of  enactment,  it  has  been  a  duty 
laid  upon  this  political  division  of  the  State,  to  provide  the  officers  and 
the  moneys  for  the  care  of  certain  classes  of  citizens ;  a  duty,  from  the 
discharge  of  which  no  especial  corporate  benefit  was  to  be  had,  and  which 
was  but  the  exercise  of  general  power  through  local  instrumentalities. 
The  driver,  the  necrligent  actor,  was  the  servant  of  the  commissioners  of 
the  department  of  charities  ami  correction.  He  was  appointed  by  them, 
and  put  in  charge  of  property  of  the  defendant  which  was  under  their 
especial  control.  He  was  under  their  control  only,  liable  to  direction  and 
removal  by  them  only,  lie  received  his  compensation  directlj  from 
them,  at  a  rate  fixed  by  them.  He  could  have  but  one  superior  liable 
for  his  negligent  acts.  The  defendant  was  not  that  superior ;  for  he  was 
not  its  servant  by  immediate  appointment,  nor  was  he  its  sub-servant ;  for 
the  commissioners  though  appointed  by  the  defendant,  in  obedience  to  the 
statute,  were  selected  to  perform  a  public  service  not  peculiarly  local  or 
corporate,  because  that  mode  of  selection  was  deemed  expedient  by  the 
legislature  in  the  distribution  of  the  powers  of  government,  and  are  inde- 
pendent of  the  defendant  in  the  tenure  of  their  office  and  the  manner  of 
discharging  their  duties,  are  not  to  be  regarded  as  servants  or  agents  of 
the  defendant,  for  whose  acts  or  negligences  it  is  liable,  but  as  public  or 
State  officers  with  the  powers  aud  duties  conferred  upon  them  by 
statute. 

There  are  cases,  some  of  which  are  cited  by  the  plaintiff,  which  are 
supposed  by  counsel  to  conflict  with  these  views,  but  they  are  to  be  dis- 
tinguished, and  rest  upon  principles  at  harmony  with  those  relied  upon 
here.  Where  the  duty  is  upon  the  city  itself  and  not  upon  public  officers 
api)ointed  by  it,  where  it  accepts  the  duty  and  the  power  to  reform  it,  and 
itself,  by  its  own  agents,  sets  about  the  work,  or  undertakes  to  set  about 
it  by  its  own  agents,  then,  for  negligent  omission  to  do  or  for  doing  in  a 
negligent  way,  it  may  be  liable.  Such  was  Jmies  v.  New  Haven^  34 
Vol.  XX.— 60 
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Coiin.  1.  The  power  there  given,  from  which  the  duty  arose  which  was 
neglected,  was  said  to  be  a  power  or  privilege  conferred  upon  the  city  at 
its  request,  and  that  the  duty  was  not  a  public  one«  And  so  where  it 
authorizes  a  use  of  its  corporate  property,  which  use  itself  makes  that 
property  harmful  to  others,  it  is  liable.  Such  is  understood  to  be  one  of 
the  grounds  on  which  went  The  Mayor  v.  Bailey,  2  Den.  433.  And 
the  duty  of  keeping  in  repair  streets,  bridges  and  other  common  ways  of 
passage,  and  sewers,  and  a  liability  for  a  neglect  to  perform  that  duty, 
rests  upon  an  express  or  implied  acceptance  of  the  power  and  an  agree- 
ment so  to  do.  It  is  a  duty  with  which  the  city  is  charged  for  its  own 
corporate  benefit,  to  be  performed  by  its  own  agents,  as  its  own  corporate 
act.  Cojirad  v.  Tntstees  of  Ithaca^  16  N.  Y.  158.  It  is  not  always  easy 
to  say  within  which  class  a  particular  case  should  be  placed.  But  when 
it  is  determined  that  the  power  and  duty  are  given  and  taken  for  the 
benefit  of  the  corporation  as  a  corporate  body,  and  the  act  to  be  done  is 
to  be  done  by  it  through  agents  of  its  appointment  and  under  its  control 
and  power  of  removal,  there  is  no  doubt  of  its  liability  for  negligent 
omission  or  negligent  attempt  at  performance.  When  the  powers  created 
and  duly  enjoyed  are  given  and  laid  upon  officers  to  be  named  by 
the  corporation,  but  for  the  public  benefit  and  as  a  convenient  method  of 
exercising  a  function  of  general  government,  and  the  corporation  has  no 
immediate  control  nor  immediate  power  of  removal  of  those  officers,  nor 
of  their  subordinates  and  servants,  then  it  is  not  liable  for  their  negligent 
omission  or  action.  This  court  is  of  the  opinion  that  in  the  light  of  past 
decisions  upon  these  points  this  case  falls  within  the  latter  class. 

The  judgment  must  be  affirmed,  with  costs*. 

All  concur. 

Note.— See  Mead  v.  New  Haven,  40  Coiin.  72;  S.  C,  17  Am.  Rep.  14,  holding  that  th6 
city  was  not  liable  for  the  negligence  of  an  inspector  of  steam  boilers  a]ipointed  by  it, 
as  he  was  an  agent  of  the  State  and  not  of  tlie  city.  In  Elliott  v.  Philadelphia^  76  PeniL 
St  342;  S.  C.,  15  Am  Rep.  6i)9,  the  city  was  held  not  liable  for  a  horse  killed  tliroogh 
the  negligence  of  the  police  who  had  arrested  its  driver.  See,  also,  Ogg  v  Lansing^  35 
Iowa,  495  ;  S.  C,  14  Am.  Rep.  4<)9;  Heller  v.  Sedalia,  53  Mo.  159;  S.  C,  14  Am.  Rep. 
444;  Fisher  v.  Boston,  104  Mass.  87;  S.  C,  6  Am.  Rep.  196;  Grant  v.  Erie,  69  Penn.  St 
420;  8.  C,  8  Am.  Rep.  272;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19;  S.  C,  2  Am.  Rep. 
268;  JeweU  v.  New  Haven,  38  Conn.  368;  8.  C,  9  Am.  Rep.  382;  Forhush  v.  Norwich^ 
38  Ck)nn  225;  S.  C,  9  Am.  Rep.  396.~Rep. 

Judgment  affirmed. 
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KiRKLAND  y.  DiNSMORE,  appellant. 

(02  N.  Y.  171.) 

Common  carrier —  limitation  ofliahilitif  —  shipjter  hound  by  conditions  in  receipt,  though 

unread  by  him. 

Plaintiff  deli ved  goods  to  defendant's  express  comimuy  for  transportation,  and  received 
a  receipt  containing  a  condition  that  the  company  was  not  to  be  held  liable  for  any 
Iot«j«  occasioned  by  the  dangers  of  tmnsi)ortation.  The  goods  were  lost  en  route  wit^i- 
ont  fault  or  negligence.  Plaintiff  did  not  read  the  receipt  and  the  condition  was  not 
brought  to  his  knowledge.  Ileldy  that  plaiiitiiT  was  boaud  by  the  condition,  and  that 
<U;i'udunts  were  nut  liable. 

VC'TTON  against  defendant  as  president  of  the  Adams  Express  Corn- 
pan  j,  a  joint-stock  company,  to  recover  for  the  loss  of  a  package 
of  money  alleged  to  Iwive  been  intrusted  to  said  company,  as  a  common 
carrier,  to  carry  from  Wilmington,  N.  C,  to  Hudson,  N.  Y. 

At  the  time  of  the  receipt  of  the   package,  the  company  delivered  to 
plaintiff  a  receipt  therefor,  which  was  retained  by  him,  and  which,  after 
describing  the  package  and  its  address,  stated  it  was  received  **  upon  the 
special  acceptance  and  agreement  "  (among  other  things)  that  the  com- 
pany was  not  to  be  held  liable  for  any  loss  "  occasioned  by  the  dangers 
of  railroad  transportation  or  ocean  or  river  navigation,  or  by  fire   or 
Bteam  ;  "  also  that  the  company  would  not  be  liable  for  any  loss  unless 
the  claim  therefor  was  made  in  writing,  at  the  otfice  in    Wilmington, 
within  thirty  days  from  the  date  of  the  receipt.     The  package  was  placed 
by  the  company's  agent  in  a  safe  with  other  money  packages,  on  board 
the  steamer  "  General  Lyon,"  to  be  conveyed  from  Wilmington  to  New 
York.      The  steamer,  while  on  the  voyage,  accidentally  caught  fire,  and 
with  her  cargo,  including  the  package,  was  destroyed.     It  was  admitted 
that  this  was  without  negligence  on  the  part  of  the  company. 
The  court  found  among  other  things  the  following  : 
"  That  the  plaintiff  did  not  read  the  receipt  when  it  was  delivered  to 
him,  nor  was  his  attention  called  to  its  conditions  or  exceptions  at  that 
time  by  the  agent  of  the  company,  or  in  any  other  manner,  or  by  any 
other  person  ;  that  he  did  not  become  acquainted  with  its  contents  until 
the  following  fall  or  winter  ;  that  he  thought  it  to  be  an  ordinary  receipt 
for  money,  and  not  a  contract ;  that  when  the  receipt  was  handed  to  him 
he  looked  at  it  to  see  if  the  amount  was  correct  ;  that  when  he  took  the 
receipt  plaintiff  supposed  that  it  was  to  show  that  the  company  received 
the  money,  and  that  the  money  was  to  be  sent,  and  that  he  could  present 
the  receipt  and  get  the  money  again  ;  that  he  looked  at  the  reoei]>t  to  see 
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where  the  moDey  was  to  be  carried  and  to  whom  it  was  to  be  delivered ; 
that  he  saw  that  it  was  sigoed  by  the  company's  agent,  and  looked  at  the 
date  also,  but  that  no  knowledge  of  the  limitations,  exceptions  and  con- 
ditions printed  at  the  bottom  of  the  receipt  was  at  the  time  brought  home 
to  the  plaintiff,  nor  did  he  ever  in  any  way  assent  to  such  limitations,  ex- 
ceptions and  conditions. 

*'  That  when  the  plaintiff  looked  at  the  signature,  *  Robinson,*  at  the 
bottom  of  the  paper,  he  saw  the  printed  matter  contained  in  the  pa|)er. 
The  language  of  the  witness  (plaintiff)  was,  *  I  must  have  seen  it.' 

**  That  plaintiff  had  sent  other  packages  by  this  company  before,  and 
had  taken  its  receipts  for  the  same,  in  general  appearances  similar  to  tliis, 
but  had  never  read  them. 

*^  That  the  claim  for  said  loss  was  not  made  in  writing  or  otherwise,  at 
thii  office  of  the  company  or  otherwise,  within  thirty  days  from  the  date 
of  the  aforesaid  instrument  or  receipt." 

And  as  a  conclusion  of  law,  ^^  that  the  special  clauses  of  the  receipt 
exempting  the  company  from  liability,  except  as  therein  stated,  were  not 
brought  home  to  the  knowleilge  of  the  plaintiff,  or  assented  to  by  him, 
and  cannot  be  deemed  to  be  agreed  upon  by  the  parties,"  and  that  the 
receipt  did  not  under  the  circumstances  constitute  an  express  contract 
between  the  parties. 

Upon  a  trial  by  the  court  judgment  was  entered  for  the  plaintiii,  which 
was  affirmed  by  the  Supreme  Court  (4  T.  &  C.  804 ;  2  Hon,  46). 

Chas.  M.  Da  Costa,  for  appellant. 

Horace  R,  Peck,  for  respondent. 

Andrews,  J.  It  is  the  settled  doctrine  in  this  State  that  the  com- 
mon-law liability  of  common  carrier  is  not  limited  by  a  general  notice 
that  he  will  not  accept  or  carry  goods  except  under  a  restricted  respon- 
sibility, although  the  notice  is  known  to  the  shipper  of  goods  when  he 
delivers  them  for  shipment.  The  law  imposes  on  him  the  duty  to  carry 
goods  if  required,  and  affixes  a  responsibility  for  the  safety  of  the  goods 
which  he  cannot  refuse  to  accept.  It  is  the  right  of  the  shipper  to  have 
the  goods  carried  under  this  general  rule  of  responsibility,  and  it  is  held 
that  an  intention  to  waive  this  right  cannot  be  inferred  simply  from  a 
delivery,  with  knowledge  of  the  carrier's  notice,  there  being  no  other 
evidence  of  assent  to  have  them  taken  under  a  modified  or  restricted 
liability.  It  is  presumed  under  such  circumstances  that  the  shipper 
delivers  the  goods  under  the  contract  which  the  law  creates,  and  uo>J 


MAY  TERlt,  1875.  477 

Kirklaiid  v.  Dinsmore. 

Upon  the  terms  stated  in  the  notice.  HoUister  v.  Nowlen,  19  Wend, 
234  ;  J)orr  v.  New  Jersey  St.  Nat\  Co.y  UN.  Y.  485.  But  the  law  doea 
not  forbid  contracts  between  carriers  and  shippers  fixing  the  terms  upon 
which  goods  should  be  carried,  and  when  there  is  a  special  contract  it 
takes  the  place  of  the  contract  which  the  law  in  the  absence  of  a  specral 
agreement  implies,  and  so  far  as  it  speaks  is  to  be  resorted  to  to  ascertain 
the  rights  and  liabilities  of  the  parties. 

It  has  been  repeatedly  adjudged  in  this  State  that  the  accepUince  by 
the  shipper,  on  the  delivery  of  goods  for  transportation  to  a  carrier,  of  a 
receipt  or  bill  of  lading,  signed  by  the  carrier  expressing  the  terms  and 
conditions  upon  which  they  are  received,  and  are  to  be  carried,  consti- 
tutes, in  the  absence  of  fraud  or  imposition,  a  contract  controlling  the 
rights  of  the  parties.  CoUender  v.  Dinsmore^  55  N.  Y.  200  ;  S.  C.,^  1 4 
Am.  Rep.  224;  Magninv,  Dinsmore.  56  N.  Y.  168  ;  Hinckley  v.  N.  T,  C. 
and  H.  R,  JR,  R,  Co.,  id.  429.  The  plaintiff,  when  he  delivered  the 
money  package  to  the  defendant's  agent  at  Wilmington,  took  from  him 
a  receipt  stating  the  amount  of  money  contained  therein,  the  name  and 
residence  of  the  person  to  whom  it  was  to  be  sent,  and  that  it  was 
received  upon  certain  special  terms  and  conditions  which  were  printed  in 
the  body  of  the  receipt,  among  which  is  a  provision  that  the  company 
was  not  to  be  liable  for  loss  or  damage  to  the  property,  occasioned  by 
"  the  dangers  of  ocean  navigation,  or  by  fire."  The  receipt  was  pre- 
pared by  using  a  printed  form  of  the  company,  and  when  completed  by 
filling  in  the  written  portions,  was  signed  by  the  defendant's  agent  and 
delivered  to  the  plaintiff,  who  accepted  it  without  objection,  and  for- 
warded it  to  the  consignee  of  the  package,  who  retained  it  until  after 
the  loss.  The  defendant,  in  due  course  of  business^  placed  the  package 
with  other  property  in  an  iron  safe,  and  put  it  in  charge  of  a  messenger 
upon  the  steamer  "  General  Lyon,"  to  be  taken  to  New  York,  and  while 
on  the  voyage  to  that  port  the  steamer  and  its  cargo,  including  the  pack- 
age in  question,  was  destroyed  by  an  accidental  fire,  which  happened 
without  any  negligence  on  the  part  of  the  defendant  or  of  the  person  in 
charge  of  the  vessel. 

It  is  plain  that  upon  proof  of  the  receipt  and  of  the  loss  by  fire  under 
these  circumstances,  the  defendant  was,  within  the  cases  cited,  prima 
facie  exempt  from  responsibility. 

The  learned  judge  at  the  trial,  in  addition  to  the  facts  referred  to^ 
found  that  the  plaintiff  did  not  read  the  receipt  when  it  was  delivered  to 
him,  and  that  his  attention  was  not  called  to  its  conditions  or  exceptions 
by  the  defendant's  agent,  or  in  any  other  manner,  and  that  he  did  not 
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become  acquainted  with  its  contents  until  the  following  fall  or  winter; 
"  that  he  thought  it  to  be  an  ordinary  receipt  for  money,  and  not  a  cou- 
tract ;  that  when  the  receipt  was  handed  to  him  he  looked  at  it  to  see  ii 
the  amotint  was  correct ;  that  when  be  took  it  he  supposed  that  it  was  to 
show  that  the  company  received  the  money,  and  that  the  money  was  to 
be  sent,  and  that  he  could  present  the  receipt  and  get  the  money  again  ; 
that  he  looked  at  the  receipt  to  see  where  the  money  was  to  be  carried, 
and  to  whom  it  was  to  be  delivered  ;  that  he  saw  it  was  signed  by  the 
company's  agent,  and  looked  at  the  date  also."  The  judge  further  found, 
that  when  the  plaintiff  looked  at  the  signature  of  the  agent  he  saw  the 
printed  matter  above  it,  but  that  he  did  not  assent  to  the  limitations  and 
conditions  therein  expressed.  He  also  found  that  the  plaintiff  had  sent 
other  packages  by  the  defendant  before,  and  taken  receipts  similar  iu 
appearance  to  this,  but  had  never  read  them.  The  judge  held  as  a  con- 
clusion of  law,  that  the  plaintiff  was  entitled  to  recover,  on  the  groual 
that  the  special  clauses  in  the  receipt  were  not  brought  to  his  knowledge 
at  the  time,  and  could  not  be  deemed  to  have  been  agreed  upon  by  the 
j)aities,  and  did  not  enter  into  or  form  a  part  of  the  contract  betweeo 
them. 

It  is  to  be  observed  that  although  the  judge  foimd  in  general  torma 
that  the  plaintiff,  when  he  took  the  paper,  thought  that  it  was  a  receipt 
for  money  and  not  a  contract,  he  must  have  intended  simply  that  the 
plaintiff  did  not  suppose  it  to  be  a  contract  limiting  or  qualifying  the 
d«?fondant*8  common-law  liability.  The  other  findings  are  inconsistent 
with  the  idea  that  the  plaintiff  was  ignorant  of  the  fact  that  the  paper 
was  a  contract  between  the  parties.  IIo  must  have  known  that  it  jouud 
the  company  to  carry  the  money  and  deliver  it  pursuant  to  some  agree- 
ment expressed  in  the  receipt,  for  the  judge  finds  that  he  supposed  that 
**  it  was  to  show  that  the  company  received  the  money,  and  that  the 
money  was  to  l)c  sent,'*  and  also  "  that  he  looked  at  the  receipt  to  see 
where  the  monevwas  to  be  carried,  and  to  whom  it  was  to  be  delivered." 

The  giving  of  a  receipt  or  bill  of  lading  by  a  carrier  to  a  shipper, 
upon  the  delivery  of  goods  for  transportation,  containing  the  terms  and 
conditions  upon  which  they  are  to  be  carried,  is  in  the  usual  and  custom- 
ary course  of  business.  Allen,  J.,  in  Long  v.  N.  Y,  O.  S.  S.  Ob.,  50 
N.  Y.  77. 

It  is  not  claimed  that  there  was  any  fraud  or  imposition  practiced  by 
the  defendant's  agent  He  did  not  represent  that  the  paper  was  a  bare 
acknowledgment  of  the  receipt  of  the  package,  nor  did  he  do  any  thing 
calculated  to  mislead  the  plaintiff,  or  put  him  off  his  guard.  The  plains 
tiff  saw  the  signature  of  the  agent  and  the  printed  matter  preceding  it,  and 
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the  facts  found  leave  no  room  to  doubt  that  when  he  took  the  receipt  he 
understood  that  it  contained  a  contract  on  the  part  of  the  defendant,  in 
respect  to  the  carriage  of  the  money.  Can  it  be  said  that  he  is  not 
bound  by  and  did  not  assent  to  the  limitations  in  the  contract  because  he 
took  the  paper  without  reading  it,  and  did  not  know  its  contents.  The 
conditions  are  not  unreasonable  or  unusual.  They  relieved  the  defend- 
ant from  the  stringent  liability  of  an  insurer,  and  on  the  other  hand,  no 
price  for  the  service  having  been  agreed  upon,  the  plaintiff  was  only 
bound  to  pay  for  the  carriage  a  compensation  measured  by  the  value  of 
the  service  in  view  of  the  diminished  risk  assumed  by  the  company.  It 
is  true  that  a  contract  implies  an  assent  to  its  terms  by  the  contracting 
parties,  but  a  party  may  assent  expressly  or  by  implication.  Bylks,  J., 
Van  Tollv,  South  Eastern  Railway  Co.,  104  p]ng.  Com.  Law,  75.  lie 
cannot  escape  from  the  terms  of  a  contract,  in  the  absence  of  fraud  or 
imposition,  because  he  negligently  omitted  to  read  it,  and  when  the  other 
party  has  a  right  to  infer  his  assent,  he  will  be  precluded  from  denying 
it  to  the  other's  injury.  The  plaintiff  is  we  think  in  that  position.  The 
contract  was  one  which  the  parties  might  lawfully  make.  The  defend- 
ant had  a  right  to  infer  from  the  plaintiff's  acceptance  of  the  receipt 
without  dissent,  that  he  assented  to  its  terms,  and  now  after  a  loss  has 
occurred  it  is  too  late  to  object  that  he  is  not  bound.  If  he  had  objected 
at  the  time,  the  defendant  would  have  been  entitled  to  exact,  as  a  cun« 
dition  of  carrying  the  parcel,  a  compensation  equivalent  to  the  risk  ol 
Insurers.  The  circumstances  imposed  upon  the  plaintiff  the  duty  to 
read  the  receipt.  The  case  of  Blossom  v,  Dodd,  43  N.  Y.  264 ;  S.  C, 
3  Am.  Rep.  701,  is  not  in  conflict  with  the  views  here  expressed.  The 
circumstances  in  that  case  repelled  the  idea  of  a  contract.  The  plaintiff 
received  the  card  or  ticket  under  circumstances  indicating  to  him  that  it 
wjis  jriven  merely  for  his  convenience  and  protection  to  enable  him  to 
identify  the  baggage  on  delivery  and  that  he  might  know  in  whose  pos- 
session it  was.  The  chief  judge  distinguishes  the  case  then  before  the 
court  from  cases  like  this.  He  says  :  "  As  to  bills  of  lading  an<l  other 
commercial  instruments,  it  has  been  held  that  persons  receiving  thom 
are  presumed  to  know  from  their  uniform  character,  and  the  nature  of 
the  business,  that  they  contain  the  terms  upon  which  the  property  is  to 
be  carried." 

We  are  of  opinion  that  the  plaintiff  under  the  circumstances  of  thii 
case  is  conclusively  presumed  to  have  assented  to  the  terms  contained  in 
the  receipt  taken  when  the  money  was  deposited,  and  that  the  judgment 
below  should  be  reversed.  See  Wiarhus  v.  TJie  Bcywery  Savings  Bank^ 
21  N.  Y.  543;  Pindar  y.  T?ie  Resolute  Fire  Ins.  Co.,  47  id.   114;   Breese 
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v..  U.  S,  Telegraph    Co.,  48  id.  132;  8  Am.  Rep.  526 ;  Belgerv.  Dint- 
more,  51  N.  Y.  166  ;  10  Am.  Rep.  575  ;  Grace  v.  The  Adams  Express  Co,j 
100  Mass.  505  ;  1  Am.  Rep.  131 ;  Rice  v.  Dvnght  Mfg.  Co.,  2   Cuah.  87. 
All  concur ;  Miller,  J.,  not  sitting. 

Judgment  reversed. 


Shea  y.  The  Sixth  Avenue  kailroad  Compant,  appellant. 

(62N.Y.  180.) 

Mcuter  and  servant  —  liahility  of  master  for  acts  of  servant. 

;>efendant'8  ptreet  car  was  stopped  bo  as  to  obetmot  the  street;  plaintiff,  a  foot-peMeiigeE» 
wishing  to  cross  the  street,  stepped  apon  the  platform  of  the  car  in  order  to  do  so  and 
was  thrown  off  by  the  driver  and  hurt.  On  demurrer  to  a  complaint  alleging  these 
facts  And  that  the  driver  acted  "  forcibly,  willfully  and  violently,"  and  was  the 
"  servant  and  agent"  of  defendants,  held,  that  the  demurrer  was  properly  overmled. 

4  CTION  to  recover  damages  for  personal  injuries. 
-^^  The  complaint  alleged,  among  other  things,  that  while  defendant's 
street  car  was  obstructing  the  passage  across  Church  street  in  the  city 
of  New  Yorlt,  on  the  13th  of  March,  1873,  the  plaintiff,  desiring  to  cross 
such  street,  stepped  upon  the  front  platform  of  the  car  for  the  purpose  of 
so  doing ;  **  that  thereupon  the  driver  of  said  car  or  vehicle,  who  was  then 
the  servant  and  agent  and  in  the  employment  of  the  defendant,  and 
engaged  in  driving  such  car  or  vehicle,  forcibly,  willfully  and  violently 
seized  the  plaintiff  and  threw  her  from  said  car,"  breaking  her  leg,  and 
otherwise  seriously  injuring  her,  etc.  Defendant  demurred  to  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained  by  the  Special  Term,  and 
judgment  was  entered  dismissing  the  complaint.  On  appeal  the  judg- 
ment and  order  were  reversed,  and  defendant's  demurrer  overruled  with 
leave  to  defendant  to  answer  within  twenty  days  ;  not  having  so  done^ 
{)hiintiff*s  damages  were  ordered  assessed  by  a  sheriff's  jury. 

The  judgment  entered  thereon  was  affirmed  by  the  Common  Pleas 
for  the  city  and  county  of  New  York,  and  defendant  appealed. 

irahlo  Hutchins^  for  appellant. 

O.  P.  Buel,  for  respondent. 
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MiLLBB,  J.  The  plaintiff's  complaiut  alleges  that  one  of  the  cars  of 
the  defendant  was  standing  at  the  comer  of  Barclay  and  Church  streets 
in  New  York  city,  in  such  a  position  as  to  block  up  the  passage  across 
Church  street.  That  the  plaintiff,  being  desirous  of  crossing  said  street^ 
stepped  upon  the  front  platform  of  said  car,  for  the  purpoi^e  of  passing 
over  the  same.  That  thereupon  the  driver  of  said  car,  who  was  the 
seryant  and  agent  and  then  in  the  employment  of  the  defendant,  forcibly, 
willfully,  and  violently  seized  the  plaintiff,  threw  her  from  the  said  car 
upon  the  highway,  in  consequence  of  which  the  leg  of  the  plaintiff  was 
broken,  and  the  plaintiff  was  otherwise  severely  bruised  and  injured. 

The  averments  in  the  complaint  show  that  the  defendant's  car  blocked 
up  the  street,  so  as  to  prevent  the  crossing  of  the  same  by  foot  passengers 
who  might  have  occasion  to  pass  over.  The  right  of  every  individual  to 
a  free  and  unrestricted  use  of  a  public  highway  or  a  street,  for  the  pur- 
pose of  passing  and  repassing,  is  well  settled.  When  such  a  right  is 
obstructed  or  infringed  upon,  I  think  that  it  is  equally  clear  that  a  per- 
son who  desires  to  pass  across  the  street  would  have  the  right  either  to 
remove  the  obstruction,  or  if  necessary  to  pass  over  the  same. 

WhiL"^  there  are  occasions  when  it  is  indispensable  for  the  cars  on 
street  railroads  to  stop  at  localities  on  their  route,  and  sotnetimes 
necessarily  obsti*uct  a  free  passage  across  the  street,  there  is  no  good 
reasofi  why  a  person  who  desires  to  cross  should  wai.t  unreasonably  long 
for  the  cars  to  pass,  or  be  compelled  at  some  inconvenience  to  seek 
another  place  for  that  purpose.  Such  person  has  an  undoubted  right  to 
cross  over  the  platform  of  the  car  while  thns  interfering  with  his  pass- 
age for  the  purpose  of  getting  beyond  it,  and  he  is  not  a  trespasser  or 
wrong-doer  in  so  doing.  To  render  such  an  act  a  trespass  would,  I  think, 
be  in  direct  conflict  with  the  principle  that  public  highways  and  streets 
are  open  to  all  who  choose  or  may  desire  to  use  them,  and  for  the  benefit 
of  the  entire  community.  The  fact  that  street  railroads  have  rules  and 
regulations,  preventing  persons  from  being  on  the  platform,  does  not,  I 
think,  interfere  with  the  right  to  pass  over  the  same.  These  rules  are 
intended  mainly  for  the  passengers  who  travel  in  the  cars,  and  have  no 
application  to  those  who  merely  use  them  as  a  means  of  avoiding  the 
obstructions  which  they  create  to  the  public,  when  stopping  at  places  on 
public  streets  and  thoroughfares.  If  such  a  right  to  pass  did  not  exist, 
it  would  rest  with  these  companies  to  determine  in  their  own  discretion, 
when,  where,  and  for  what  length  of  time  they  shall  interfere  with  the 
travel  of  the  public,  and  in  fact  the  entire  extent  of  the  obstruction  which 
they  are  at  liberty  to  interpose  in  this  manner. 

The  plaintiff,  then,  was  lawfully  on  the  oar,  when  the  driver  seised 
Vol.  XX,— 61 
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and  threw  her  from  the  same,  and  the  question  arises  whether  the  act  of 
the  driver  was  one  for  which  the  defendant  was  responsible.  It  is  in- 
sisted by  the  defendant's  counsel,  that  as  the  defendant  gave  the  driver 
no  express  authority  to  do  the  act,  no  authority  to  do  an  unlawful  act 
will  be  presumed,  and  to  sustain  this  position,  reliance  is  placed  upon  the 
case  of  Isaacs  v.  Third  Ave.  B.  R.  Oo.y  47  N.  Y.  122;  S.  C,  7  Am. 
Bep.  418.  In  the  case  cited,  it  appeared  that  the  plaintiff  was  a  pas- 
senger in  the  defendant's  car,  and  desiring  to  alight  passed  out  upon  the 
platform,  and  requested  the  conductor  to  stop  the  car,  to  which  he  re- 
plied that  '^  the  car  was  stopped  enough,"  she  answered  that  "  she  would 
not  get  out  until  the  car  had  come  to  a  full  stop,"  whereupon  he  took 
her  by  the  shoulder  with  both  hands  and  threw  her  out,  and  her  leg  was 
broken,  by  falling  upon  the  pavement  It  was  held  that  the  act  was  a 
wanton  and  willful  trespass,  not  in  the  performance  of  any  duty  to,  or 
of  any  act  authorized  by  the  defendant,  and  that  the  defendant  was  not 
liable.  It  is  laid  down,  in  the  case  cited,  that  if  an  act  is  done  by  a 
servant  in  the  business  of  the  master,  and  within  the  scope  of  his  employ- 
ment, the  master  is  liable  to  third  persons  for  abuse  of  the  authority 
conferred,  and  injuries  resulting  from  an  error  of  judgment  or  mistake  of 
facts  by  the  servant,  as  well  as  those  resulting  from  a  negligent  or 
reckless  performance  of  his  duties.  It  is  said  in  the  opinion  of  the  court, 
that  "  an  act  was  done  by  the  conductor  completely  out  of  the  scope  of 
his  authority,  which  there  can  be  no  possible  ground,  warranted  by  the 
evidence,  for  supposing  the  defendant  authorized,  and  which  it  never 
could  be  right  under  any  circumstances  for  the  defendant  to  do."  Several 
grounds  are  stated,  showing  that  the  act  was  not  done  by  the  conductor 
while  engaged  in  the  performance  of  any  duty  to  the  defendant,  or  of 
any  act  authorized  by  it,  but  that  it  was  a  criminal  act,  a  wanton  and 
willful  trespass,  and  not  the  natural  or  necessary  consequence  of  any 
thing  which  the  defendant  had  ordered  to  be  done. 

The  case  at  bar  is  not  analogous  to  the  case  cited,  and  the  rule  there 
laid  down  has  no  application  here.  The  demurrer  admits  all  the  facts 
alleged  in  the  complaint,  and  concedes  that  the  defendant's  driver  was 
acting  as  ^'  the  servant  and  agent,  and  in  the  employment  of  the  defend- 
ant,"  when  the  act  complained  of  was  done.  It  may  also  be  assumed, 
from  his  position,  that  the  driver  had  instructions  to  keep  the  platform 
of  the  car  clear  from  all  passengers,  as  well  as  all  other  intruders,  who 
might  be  there  without  right  and  contrary  to  the  regulations  of  the  com- 
pany. This  no  doubt  was  his  regular  duty,  and  it  was  necessarily  in- 
trusted to  his  judgment  to  decide  whether  a  person  was  on  toe  platform 
in  violation  of  the  rules  of  the  company,  and  he  was  authorized  to  remove 
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Buch  person.  If,  without  comprehending  the  precise  nature  of  the  legal 
rights  of  the  defendant,  or  that  the  obstruction  of  the  street  by  the  stop- 
ping of  the  cars  conferred  any  privilege  upon  persons  \(ho  Jesired  to 
cross,  and  supposing  and  believing  that  the  plaintiff  had  no  such  right, 
and  was  a  trespasser  unlawfully  there,  the  driver  did  the  act  complained 
of.  it  was  an  error  of  judgment,  a  mistake  committed  in  the  course  of 
his  employment,  for  the  consequences  of  which  the  defendant  is  liable. 
If  it  was  an  abuse  of  authority  conferred  which  induced  him  to  seize  and 
eject  the  plaintiff,  the  same  rule  is  applicable.  Isaacs  v.  Third  Ave.  R. 
R,  Co. J  supra  ;  Hlggins  v.  WcUervliet  TSimpike  Co.^  46  N.  Y.  23,  29 ;  S. 
C,  7  Am.  Rep.  293  ;  Jackson  v.  Second  Ave.  R.  R.  Co.,  47  N.  Y.  274; 
S.  C,  7  Am.  Rep.  448 ;  Meyer  v.  Second  Ave.  R.  R.  Co.,  8  Bosw.  305. 

The  averment  in  the  complaint,  that  the  driver  "  forcibly,  willfully, 
and  violently,  seized  the  plaintiff,  and  threw  her  from  the  said  car,''  can« 
not,  I  think,  be  considered  as  charging  that  the  act  was  malicious,  but  is 
merely  an  allegation  that  he  acted  knowingly  and  recklessly,  in  the  per- 
formance of  his  duty,  using  more  force  and  violence  than  was  necessary 
to  accomplish  his  purpose,  for  which  as  we  have  seen,  within  the  cases 
cited,  the  defendant  would  be  answerable. 

The  order  and  judgment  of  the  General  Term  was  right,  and  mu&t  be 
affirmed  with  costs. 

All  concur ;  except  Folgbb,  J.,  dissenting. 

Judgment  affirmed. 


Shufflin,  plaintiff  in  error,  v.  The  People. 

(62N.T.229.) 
Murder  — provocation  —  adultery  of  wife. 

Where  a  husband,  finding  his  wife  in  the  act  of  adaltery,  strikes  her  with  intent  to  kill, 
this  is  murder  ;  to  reduce  the  offense  to  the  grade  of  manslaughter  the  blow  most 
have  been  given  in  the  heat  of  passion  and  without  intent  to  inflict  death. 

INDICTMENT  for  murder.  At  the  trial  the  testimony  on  the  part 
of  the  prosecution  tended  to  prove  that  on  the  15th  of  January, 
1873,  the  prisoner's  wife  was  found  in  a  tenement  house  lying  dead  on 
the  floor  near  the  stove,  nearly  naked,  covered  with  bruises  and  with  her 
•calp  torn  off. 

Tlie  plaintiff  in  error  and  his  mother  testified,  in  substance,  that  he 
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came  into  the  house  and  went  to  the  bedroom,  where  his  wife  was ;  that 
as  be  reached  the  door  a  man  ran  out ;  that  he  found  his  wife  on  the  bed 
with  nothing  on  ;  that  she  was  grossly  intoxicated  ;  that  he  dragged  her 
>ut  into  the  sitting  room  and  laid  her  down  by  the  stove ;  that  the  only 
violence  he  offered  her  was  to  slap  her  in  the  face  with  his  open  hand ; 
that  she  got  np  and  fell  upon  the  stove  tvdce,  catting  herself,  and  bled 
profusely ;  that  she  got  up  and  went  out  into  the  yard  naked,  and  about 
an  hour  after  he  went  out  and  found  her  lying  on  the  snow ;  that  he 
brought  her  in  and  laid  her  down  by  the  stove,  and  she  did  not  stir  after- 
ward ;  that  he  went  to  bed  and  slept  all  night,  and  in  the  morning  wlien 
lie  awoke  he  found  her  dead.     Further  facts  appear  in  the  opinion. 

The  court  charged  in  substance,  among  other  things,  that  to  establish 
murder  in  the  first  degree  there  must  have  been,  at  the  time  of  the  kill- 
ing, a  premeditated  design  on  the  part  of  the  slayer  to  effect  the  death  of 
the  person  killed  ;  that  such  design,  however,  might  have  been  formed 
at  the  very  moment  the  blows  were  dealt  which  accomplished  the 
death  ;  that  the  difference  between  murder  and  manslaughter  was  that 
in  the  former  there  must  be  an  intent  to  kill,  in  manslaughter  such  an 
intent  was  not  necessary ;  that  the  courts  look  leniently  upon  a  man 
who  slays  his  wife  when  caught  in  the  act  of  adultery,  from  the  excite- 
ment consequent  upon  the  discovery  and  a  momentary  deprivation  of 
control  on  his  part ;  that  is  what  is  covered  by  the  heat  of  passion  when 
there  is  no  intention  to  kill.  He  then  submitted  to  the  jury  the  question 
whether  the  pi-isoner  committed  the  act  complained  of  under  such  cir- 
cumstances. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  :  "  That  if 
the  jury  believed  that  the  prisoner  detected  the  deceased  committing 
adultery,  and  thereupon  instantly  struck  her,  and  from  the  effect  of  such 
blow  she  died,  the  killing  can  only  be  manslaughter.'*  Also,  "  that  the 
law  regards  adultery  as  so  great  a  provocation,  and  makes  such  allowance 
for  the  passion  which  its  discovery  excites,  that  it  absolutely  reduces  the 
grade  of  the  offense  of  killing  to  manslaughter,  and  that  in  the  lowest 
degree. 

The  court  refused,  except  as  already  charged.  The  prisoner's  coun- 
sel duly  excepted. 

Claries   W.  Brooke,  for    plaintiff  in  error.     The  intention   to   take 

life  uk  this  State  constitutes  the  distinction  between  murder  and  man- 

•lan^tter.     People  v.  Johnson^  1  Park.  Cr.  291 ;  People  ▼.  Sheriff'  oj 

Westchester,  id.  659  ;  People  v.  Austin,  id.  154.     Any  killing  without  a 

design  to  effect  death,  unless  it  is  justifiable  or  excusable,  is  manslaagh' 
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ter  odIj.  People  y.  Atutifij  1  Park.  Cr.  154.  The  killing  by  a  hus- 
band of  his  wife  or  her  paramour,  on  detecting  them  in  the  act  of  adul- 
tery, Is  such  serious  provocation  as  to  reduce  the  offense  from  murder  to 
manslaughter.  Whart.  on  Hom.  177,  178;  SuUe  y.  Samuels^  3  Jones' 
Law,  74  If  the  intent  to  kill  did  not  affirmatively  appear,  the  offense 
would  be  manslaughter  merely.  1  Hale's  P.  C.  473 ;  1  Bastes  P.  C,  ch. 
6,  §  22,  p.  237  ;  People  v.  HamrrdU,  2  Park.  Cr.  229  ;  Wilmm  v.  People, 
4  id.  642.  In  consideration  of  the  circumstances  under  which  the  kill- 
ing was  done,  plaintiff  in  error  was  guilty  of  manslaughter  only,  and 
that  in  the  lowest  degree.  Foster,  296 ;  State  v.  Scanuels,  3  Jones'  Law, 
74  ;  1  Hale's  P.  C.  486  ;  1  Hawk,  P.  C,  ch.  31,  §  36 ;  Whart.  on  Hom. 
35,  177,  178 ;  Whart.  on  Cr.  L.,  §  987.  If  the  case  comes  within  any 
degree  of  manslaughter  it  cannot  be  deemed  murder,  even  if  accom- 
panied with  some  of  the  circumstances  which  make  up  that  crime. 
People  y.  Johnson,  1  Park.  Cr.  291 ;  Darreff  v.  People,  10  N.  Y.  157, 
161,  l'62  ;  People  v.  Johnson,  1  Park.  Cr.  296. 

Benf.  K.  Phelps,  district  attorney,  for  defendants  in  error. 

Rafallo,  J.  The  judge,  in  charging  the  jury,  instructed  them  ex- 
plicitly  as  to  the  distinction  between  murder  and  manslaughter.  That 
in  murder  there  must  be  an  intent  to  kill,  and  that  to  consdtate  man- 
slaughter it  was  not  necessary  that  there  should  be  such  intent.  He 
further  instructed  them  that  the  court  looked  leniently  upon  a  man  who 
slays  his  wife,  when  caught  in  the  act  of  adultery,  from  the  excitement 
consequent  upon  the  discovery  and  a  momentary  deprivation  of  control 
on  his  part ;  that  that  was  what  was  covered  by  the  "  heat  of  passion  " 
when  there  was  no  intention  to  kill,  as  used  in  the  statutes  defining  man- 
slaughter. He  then  submitted  to  the  jury  to  determine  whether  they 
believed  the  statement  which  the  prisoner  made  on  the  subject  of  the  diffi- 
culty with  his  wife,  and  the  circumstances  attending  it.  Whether  they 
believed  from  the  evidence  that  he  caught  her  in  the  act  of  conmiitting 
adultery,  or  that  the  drcumstances  surrounding  the  woman  justified  him 
in  concluding  that  she  was  committing  adultery,  and  whether  he  was 
under  the  excitement  and  in  the  heat  of  passion  which  that  discovery 
would  be  likely  to  produce,  and  did  the  act  under  it.  The  clear  purport 
of  the  charge  was,  that  if  the  jury  found  that  the  prisoner  killed  his 
wife  under  these  circumstances,  and  without  a  premeditated  design  to 
effect  her  death,  the  offense  would  be  manslaughter  in  soma  of  its  de< 
grees. 

This,  we  think,  was  a  correct  exposition  of  the  law,  and  folly  ooyered 
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the  theory  of  the  defense.  No  exoeption  was  taken  by  the  prisoner's 
counsel  to  the  charge  as  deliveved,  but  he  made  two  requests  for  a  further 
charge,  and  the  refusals  to  charge  as  thus  requested  present  the  only 
material  exceptions  in  the  case.  The  first  request  was  to  charge,  '^  that  ii 
the  jury  beUeve  that  the  prisoner  detected  the  deceased  committing  adul- 
tery, and  thereupon  instantly  struck  her,  and  from  the  effect  of  such  blow 
she  died,  the  killing  can  only  be  manslaughter."  This  the  court  refused, 
except  as  already  charged. 

The  charge  as  previously  given  embraced  the  proposition  requested, 
with  the  qualifications  only  that  the  killing  was  done  imder  the  excite- 
ment and  heat  of  passion,  produced  by  the  discovery,  and  not  with  in- 
tent to  kill.  We  do  not  think  that  the  prisoner  was  entitled  to  have  the 
charge  repeated  without  those  qualifications.  Furthermore,  we  agree 
with  the  General  Term  in  the  opinion  that  the  evidence  did  not  present 
circumstances  to  which  the  charge  requested  was  applicable,  but  was  en- 
tirely inconsistent  with  the  hypothesis  contained  in  the  request  —  that  is, 
that  the  prisoner  instantly  struck  the  deceased,  and  that  from  the  effect 
of  such  blow  she  died.  He  insisted  in  his  testimony — and  in  this  he  was 
corroborated  by  his  mother,  who  was  the  only  witness  present  at  the 
time  —  that  when  he  discovered  his  wife  in  the  bedroom,  and  the  mau 
who  was  with  her  passed  out,  he  dragged  her  into  the  sitting-room  and 
there  slapped  her  on  the  side  of  the  face  with  his  open  hand,  and  that 
was  all  the  violence  he  inflicted  ;  that  she  was  at  the  time  so  grossly 
intoxicated  that  she  could  not  stand,  and  in  passing  around  the  stove  she 
fell  upon  it ;'  that  she  tried  to  get  up  and  fell  again  upon  the  stove ;  that 
he  then  laid  her  down  by  the  stove ;  she  was  in  a  nude  condition.  This 
occurred  between  nine  and  ten  o'clock  at  night.  That  she  afterward  got 
up  and  went  into  the  yard  naked ;  it  was  a  cold  night  in  January  ;  that 
he,  the  prisoner,  remained  sitting  by  the  stove  about  an  hour  after  she 
went  out,  and  he  then  went  out  after  her  and  found  her  lying  naked  in 
the  snow ;  that  he  brought  her  in  and  laid  her  by  the  stove ;  that  he 
then  had  more  clothes  put  over  her  and  went  to  bed  ;  that  in  the  morn- 
ing she  was  found  dead.  He  was  positive  that  the  only  violence  he  in- 
flicted on  her  was  the  slap  in  the  face. 

When  found  in  the  morning,  by  the  police  officers  and  others,  she  was 
lying  by  the  stove  dead.  There  were  various  bruises  on  her  body ;  her 
scalp  was  torn  off  and  thrown  backwards  from  her  forehead  to  the  crown  of 
her  head,  uncovering  the  anterior  temporal  arteries,  which  were  injured 
and  bleeding;  she  had  a  cut  over  the  eyebrow  and  on  the  lip,  and 
there  was  a  large  quantity  of  blood  upon  the  floor  and  on  the  doth  or 
pillows  upon  which  the  head  rested ;  there  was  also  blood  upon  the  snow 
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in  the  yard.  A  keeper  of  a  drinking  saloon  testified  that  about  nine 
o'clock  in  the  morning  the  prisoner  came  to  his  place  to  drink  and  told 
him  that  his  wife  was  dead,  that  the  night  before  he  had  come  in,  after 
taking  some  drinks,  and  a  man  ran  out  of  his  bed-room,  and  he  commenced 
licking  his  wife ;  that  he  licked  her  pretty  hard  in  the  room  and  out- 
side in  the  yard,  then  threw  water  on  her  and  got  her  into  the  room  again 
and  licked  her  on  the  floor  and  then  went  to  bed  to  sleep.  He  then  took 
the  witness  into  the  house  and  exhibited  the  body  to  him.  Another  wit- 
ness testified  that  the  prisoner,  when  asked  about  the  scalping,  said  that 
it  must  have  been  done  by  kicks. 

From  this  reference  to  the  evidence  it  appears  that  the  question  of  fact 
before  the  jury  was,  whether  the  injuries  which  caused  the  death  resulted 
from  the  deceased  falling  against  the  stove  by  reason  of  her  iutozicatioii 
as  claimed  by  the  prisoner  at  the  trial — in  which  case  he  would  have  been 
entitled  to  an  acquittal— or  whether  they  were  caused  by  a  series  of  acts 
of  brutality,  continued  through  the  night.  They  could  not  have  found 
that  the  death  resulted  from  the  hasty  blow  struck  by  the  prisoner  at  the 
beginning  of  the  difiiculty.  His  own  evidence  entirely  rejects  that  idea. 
He  says  that  after  he  slapped  her  she  turned  away  and  then  returned, 
and  in  passing  around  th^  stove  fell  upon  it  Neither  of  the  witnesses 
say  that  the  slap  threw  her  on  the  stove. 

The  second  request  to  charge  was, ''  that  the  law  regards  adultery  as  so 
great  a  provocation  and  makes  such  allowance  for  the  passion  which  its 
discovery  excites,  that  it  absolutely  reduces  the  grade  of  the  offense  of  kill- 
ing to  manslaughter,  and  that  in  the  lowest  degree."  This  the  judge  re« 
fused,  except  as  already  charged. 

Much  of  what  has  been  said  in  reference  to  the  first  request  is  also  ap- 
plicable to  this.  The  judge  had  already  charged  all  that  was  required  on 
the  subject  of  the  provocation  of  adultery.  But  the  proposition  as  a  gen- 
eral proposition  of  law,  in  the  unqualified  form  in  which  it  is  presented 
by  the  request,  cannot  be  sustained.  In  the  first  place,  it  does  not  con- 
fine the  case  to  one  of  sudden  killing,  immediately  following  discovery 
in  the  act.  It  might  embrace  one  of  a  subsequent  deliberate  killing,  out 
of  jealousy  or  revenge.  Foster's  Criminal  Law,  296  ;  State  v.  Samuel, 
8  Jones'  Law  (N.  C),  74 ;  Bex  v.  Kelly,  2  Car.  &  Kir.  814.  Secondly, 
it  is  far  too  strong  in  stating  that  the  provocation  absolutely  reduces  the 
grade  of  the  offense.  Whether  it  does  or  not,  must  depend  upon  the  cir« 
cnmstances  of  each  particular  case.  It  is  often  stated  in  elementary 
books  and  in  judicial  opinions,  in  general  terms,  that  if  a  man  kill  his 
wife  or  the  adulterer  in  the  act  of  adultery  it  is  manslaughter.  But  this 
is  not  a  proposition  of  universal  application  as  matter  of  law,  and,  al« 
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though  practically  the  result  indicated  would  generally  follow,  cases  maj 
be  supposed  where  the  crime  would  still  be  murder.  It  cannot  be  laid 
down  as  a  rule  of  law  that  adultery  gives  a  license  to  kill  either  of  the 
offending  parties  without  being  guilty  of  murder.  The  language  often 
found  in  the  books  is  sustained  by  the  report  of  MconUng*s  Cas€  in  Sir  T. 
Raymond's  Reports,  p.  212.  ''  The  jury  found  that  Manning  found  the 
person  lulled  committing  adultery « with  his  wife,  in  the  very  act,  and  flung 
a  pointed  stool  at  him,  and  with  the  same  killed  him ;  and  resolved  by  the 
whole  court  that  this  was  but  manslaughter ;  and  Manning  had  his  clergy 
at  the  bar  and  was  burned  in  the  hand  ;  and  the  court  directed  the  execu- 
tioner to  burn  him  gently,  because  there  could  not  be  greater  provocation 
than  this."  But,  in  a  more  accurate  report  of  the  same  case  contained  in 
Yentris,  p.  158,  under  the  title  of  Jdaddy^s  Ccue,  it  appears  that  the 
verdict  was  special ;  and  that  the  jury  also  found  that  the  prisoner  had 
no  previous  malice  toward  the  deceased,  and  this  was  an  important  con- 
sideration upon  which  the  judgment  turned.  Twisden,  who  presided 
at  the  trial,  said  there  was  a  case  found  before  Justice  Jones  which 
was  the  same  as  this,  except  that  it  was  found  that  the  prisoner,  being 
informed  of  the  adulterer's  familiarity  with  his  wife,  said  that  he  would 
be  revenged  of  him  ;  and,  after  finding  him  in  the  act,  killed  him, 
which  was  held  to  be  murder,  which  the  court  said  might  be  so  by  reason 
of  the  former  declaration  of  his  intent. 

The  question  in  all  these  cases  must  necessarily  be  whether,  as  stated 
by  BaA.DT,  J.,  in  his  charge  to  the  jury,  the  act  was  done  with  intent  to 
kill  or  in  the  heat  of  passion  engendered  by  the  sudden  discovery,  and 
without  intent  to  kill. 

The  proposiUon  contiuned  in  the  second  request  was  defectiye  in.not 
negativing  the  intent  to  kill,  and  this  omision  is  fatal  to  both  requests. 
The  killing  of  a  human  being  with  a  premeditated  design  to  effect  death, 
even  under  the  extreme  provocation  of  finding  him  or  her  in  the  act  of 
adultery,  would,  under  the  statute  of  this  State  as  it  stood  at  the  time  of 
the  offense  in  this  case,  have  been  murder  in  the  first  degree,  and,  under 
the  judicial  construction  which  had  been  put  upon  that  statute,  it  would 
have  been  sufficient  if  the  intent  were  formed  the  instant  before  the 
killing.  By  the  amendment  of  1878,  to  constitute  murder  in  the  first 
degree  the  design  must  be  not  only  premeditated  but  deliberate.  If  the  kill- 
ing  is  intentional,  but  not  deliberate  and  premeditated,  it  is  murder  in  the 
second  degree*  But,  as  the  law  then  stood,  and  still  stands,  every  killing 
of  a  human  being  without  the  authority  of  the  law  was  and  is  either  murder 
in  the  first  or  second  degree,  or  manslaughter,  or  excusable  or  justifiable 
homicide*    2  R.   S.   656,  §  i.     Every  definition  of  manslaughter,  exr 
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oept  when  the  homicide  is  unnecessarily  committed  in  resisting  an  attempt 
to  commit  felony,  expressly  excludes  an  attempt  to  kill ;  and,  therefore, 
to  reduce  the  offense  to  that  grade  the  proposition  should  have  excluded 
such  intent.  Every  definition  of  excusable  homicide  requires  that  the 
killing  be  by  accident,  or  accident  and  misfortune,  and  excludes  the  idea 
of  an  intentional  killing.  The  cases  of  justifiable  homicide  are  defined, 
and  do  not  include  the  case  specified  in  the  request  Adultery,  though 
provocation  of  the  gravest  character,  is  still  but  provocation,  it  is  not 
justification  ;  and  every  intentional  killing,  however  extreme  the  provo- 
cation, is  and  was,  under  our  statute,  murder,  unless  justified  as  provided 
in  the  statute. 

For  all  these  reasons,  we  are  of  opinion  that  the  requests  to  charge 
were  properly  refused. 

None  of  the  other  exceptions  appear  to  us  to  require  further  attention 
than  they  have  received  in  the  opinion  delivered  at  Greneral  Ternt 
Although  there  are  extenuating  circumstances  in  the  case,  and  a  verdict 
of  manslaughter  might  well  have  been  rendered,  there  being  very  slight 
evidence  of  an  intent  to  kill,  we  find  no  error  of  law  requiring  a  reversal  of 
the  judgment. 

Judgment  affirmed. 

All  concur. 

JudgtnetU  affirmed* 


MsNEELT,  appellant,  v.  Menbblt. 

(e2N.  T.427.) 

Individual  names  as  trade-marks, 

Kvety  man  htm  the  alwolate  right  to  use  his  own  name  in  his  own  bnsineBS,  even  thongh 
he  may  thereby  interfere  with  or  in  j  are  the  business  of  another  person  bearing  the  same 
name,  provided  he  does  not  resort  to  any  artifice  or  contrivance  for  the  purpose  of 
producing  the  impression  that  the  establishments  are  identical,  or  do  any  act  calca* 
lated  to  mislead. 

ACTION  by  Edwin  A.   Meneely  and  George   R.   Meneely  against 
CL'nton  H.  Meneely  and  Greorge  H.  Kimberly,  to  restrain  the  de- 
fendants from  using  the  name   "  Meneely "  in  their  business  of  bell- 
founding  which  they  conducted    in  Troy,   under  the   firm    name    of 
Vol.  XX.—  62 
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^*  Meneelj  &  j^mberly."  The  plaintiffs  were  engaged  in  the  business 
of  bell-fonnding  in  West  Troy.  This  business  was  established  by 
Andrew  Meneely,  the  father  of  the  plaintiffs  and  of  the  defendant  Clin- 
ton H.  Meneely.  The  father,  at  his  death  in  1851,  bequeathed  the 
business  and  goodwill  to  the  plaintiffs,  charged  among  other  things,  with 
the  support  of  said  Clinton  H.  Meneely,  until  he  should  attain  to  the  age 
of  twenty-one  years,  and  also  charged  with  the  payment  of  several  speci6c 
legacies,  including  one  to  Clinton  H.  of  $3,000.  The  plaintiffs  dis- 
charged the  obligations  imposed  by  the  will  and  continued  the  business 
of  bell-founding  under  the  name  of  '^  E.  A.  Sb  6.  R.  Meneely."  Their 
foundry  was  known  as  the  '*  Meneely  bell  foundry,"  and  their  bells  be- 
came widely  known  as  the  ^*  Meneely "  bells,  and  the  name  of 
"  Meneely  "  in  connection  therewith  had  become  a  designation  or  trade- 
mark of  great  celebrity  and  value  to  the  plaintiffs.  In  1870,  the  de- 
fendants, Clinton  H.  Meneely  and  George  H.  Kimberly  entered  into  a 
copartnership  for  the  purpose  of  manufacturing,  at  the  city  of  Troy, 
bells  of  the  same  description  manufactured  and  sold  by  the  plaintiffs ;  the 
name  of  the  partnership  so  formed  being  "  Meneely  Sb  Kimberly." 

The  referee  found  that  the  defendants,  by  the  use  of  the  name  of 
<<  Meneely  "  in  the  establishment  of  their  bell  foundry  at  Troy,  and  in 
manufacturing  and  selling  bells  at  Troy  under  the  name  of  Meneely  & 
Kimberly,  expected  and  intended  to  derive  a  profit  and  advantage  by 
reason  of  the  good  reputation  and  celebrity  in  bell-founding  given  to 
that  name  throughout  the  country  by  the  said  Andrew  Meneely  and  the 
plaintiffs.  That  the  use  of  the  name  of  ''  Meneely  "  by  the  defendants, 
as  hereinbefore  set  forth,  is  calculated  to,  and  does,  mislead  persons  who 
are  not  personally  acquainted  with  the  plaintiffs  and  defendants,  nor 
with  the  respective  locations  of  Troy  and  West  Troy,  and  the  difference 
between  those  places,  into  the  belief  that  the  defendants  are  the  pro- 
prietors of  the  '*  Meneely  bell  foundry  "  carried  on  by  plaintiffs ;  and 
such  use  of  the  name  of  Meneely  by  the  defendants  is  injurious  to  the 
plaintiff's  business  of  bell-founding. 

And,  as  conclusions  of  law,  that  Andrew  Meneely,  in  his  life-time, 
acquired  a  property  in,  and  became  the  owner  of  the  name  ^  Meneely," 
as  a  valuable  trade-mark  in  the  business  of  bell-founding.  That  the 
plaintiffs,  under  and  by  the  last  will  and  testament  of  said  Andrew 
Meneely,  succeeded  to  the  rights  and  property  of  the  said  Andrew  Meneely, 
in  said  name  of  ''  Meneely  "  as  a  trade-mark  in  the  business  of  bell 
founding.  And  that  the  defendants  have  no  right  to  use  the  name 
"  Meneely  "  in  the  business  of  bell-founding  at  Troy,  to  the  injury  of  the 
plaintiffs.     And  he  directed  judgment  that  an  injunction  issue  restraining 
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defendants  from  using  the  name  and  designation  '^  Meneely "  in  the 
business  of  bell-founding  at  Troy. 

The  judgment  entered  on  this  report  was  reversed  at  a  Greneral  Term 
of  the  Supreme  Court  and  plaintiffs  appealed. 

Johr,  H.  Reynolds^  for  appellants.  Plaintiffs  were  entitled  to  the 
exclusive  use  of  the  name  Meneelj  in  their  business.  Oroft  v.  Day^  7 
Beav.  84.  A  man  has  not  a  right  to  use  his  own  name  in  a  business,  if 
the  intention  or  tendency  is  to  injure  another  or  impose  upon  the  public. 
Croft  V.  Dai/j  7  Beav.  84 ;  Sykes  v.  Sykes,  3  B.  &  C  541 ;  Burgess  v. 
BurgesSy  17  E.  L.  and  Eq.  257 ;  HoUoway  v.  HoUoway^  13  Beav.  209  ; 
CUxrk  V.  Clark,  25  Barb.  79 ;  Howe  v.  The  Howe  Machine  Co,^ 
50  id.  236 ;  Schweitzer  v.  Atkins,  46  L.  R.  (37  N.  S.)  847.  The  prac- 
tice of  actual  and  deliberate  fraud  and  deceit  by  defendants  to  plaintiffs' 
injury  was  not  necessary  to  entitle  plaintiffs  to  the  relief  demanded. 
Hookham  v.  Pottage,  L.  R.  (8  Ch.  App.)91  ;  Glenny  v.  Smith,  2  Dr.  & 
Sm.  476;  Crojl  v.  Day,  7  Beav.  84;  Holmes  v.  Holmes,  87  Conn 
278 ;  Mer.  Brit.  Co.  v.  Parker,  89  id.  450. 

Irving  Broume,  for  respondents.  Defendants  not  having  been 
guilty  ot  fraud,  dishonesty  or  deceit  in  the  formation  or  conduct  of  their 
business,  this  action  cannot  be  maintained.  Corwin  v.  Daly,  7  Bosw. 
288;  Wolfe  v.  Burke,  56  N.  Y.  115;  Meyer  v.  Amidon,  45  id.  169; 
Candee  v.  Deere,  54  III.  439.  A  person  cannot  be  restrained  from 
using  his  own  name  honestly  in  his  own  business,  although  his  name 
and  business  shall  be  identical  with  that  of  other  parties  previously 
domiciled  and  at  work  in  the  same  locality.  Amos,  Mfg.  Co.  v.  Spear, 
2  Sand.  607 ;  Sykes  v.  Sykes,  8  B.  &  C.  541 ;  Croft  v.  Day,  7  Beav. 
84 ;  Rodgers  v.  NowiU,  5  M.,  6.  &  S.  109 ;  HoUoway  v.  HoUoway,  13 
Beav.  209  ;  Burgess  v.  Burgess,  17  E.  L.  and  Eq.  257 ;  Clark  v.  Clark, 
25  Barb.  79 ;  Edelsten  v.  Edelsten,  1  De  G.,  J.  &  S.  185 ;  Howe  v. 
Howe  Machine  Co.,  50  Barb.  236  ;  Faher  v.  Faber,  49  id.  357  ;  Schweitzer 
v.  Atkins,  46  L.  J.  (37  N.  S.)  Ch.  847 ;  Stonebraker  v.  Stonehraker,  38 
Md.  252 ;  Helmbold  v.  Helmhold,  N.  Y.  Sun,  1872;  James  v.  James,  L. 
R.,  13  Eq.  Cas.  421 ;  Mer.  Brit.  Co.  v.  Parker,  39  Conn.  450;  Wolfe  v. 
Burke,  7  Lans.  156;  Laurens  v.  Laurens,  Brown's  Trade-Marks,  402; 
Caminade  v.  Caminade,  id.  402  ;  Pineau  v.  Pineau,  id.  403  ;  Roederef 
V.  Roederer,  id.  329 ;  id.  143,  246,  314. 

Rapallo«  J.  The  injunction  awarded  by  the  decision  of  the  referee 
restrained  the  defendants  from  in  any  way  using  the  name  and  designa- 
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tion  "  Meneely  "  in  the  basiness  of  bell-founding  in  the  dty  of  Troy. 
The  name  of  one  of  the  defendants  is  Meneely,  and  he  was  engaged  in 
the  bosiness  mentioned.  The  necessary  consequence  of  the  injunction 
was  to  compel  the  defendant  Meneely  either  to  discontinue  his  business 
of  bell-founding  at  Troy  or  procure  it  to  be  conducted  in  the  name  of 
some  other  person.  lie  was  also  absolutely  prohibited  from  the  use  of 
his  own  name  in  his  own  business,  in  any  way. 

The  bare  statement  of  the  scope  of  the  injunction  would  seem  to  be 
sufficient  to  show  that  it  ought  not  to  have  been  granted  and  that  the 
judtrment  awsu'ding  it  was  erroneous. 

The  cases  referred  to  in  its  support  fall  far  short  of  sustaining  it.  If 
the  defendants  were  using  the  name  of  Meneely  with  the  intention  of 
holding  themselves  out  as  the  successors  of  Andrew  Meneely  and  as  the 
proprietors  and  managers  of  the  old  established  foundry  which  was  being 
conducted  by  the  plaintiffs,  and  thus  enticing  away  the  plaintiffs'  cus- 
tomers, and  if  with  that  intention  they  used  the  name  in  such  a  way  as 
to  make  it  appear  to  be  that  of  the  plaintiffs'  firm,  or  resorted  to  any 
artifice,  to  induce  the  belief  that  the  establishment  of  the  defendants 
was  the  same  as  that  of  the  plaintiffs,  and,  perhaps,  if  without 
any  fraudulent  intent  they  had  done  acts  calculated  to  mislead  the  public 
as  to  the  identity  of  the  establishments  and  produce  injury  to  the  plain- 
tiffs beyond  that  which  resulted  from  the  similarity  of  name,  then  the 
cases  referred  to  sustain  the  proposition,  not  that  a  court  of  equity  would 
absolutely  restrain  the  defendant  Meneely  from  the  use  of  his  own  name 
in  any  way  or  form,  but  simply  that  the  court  would  enjoin  him  from 
using  it  in  such  a  way  as  to  deceive  the  public  and  injure  the  plaintiffs. 
The  manner  of  using  the  name  is  all  that  would  be  enjoined,  not  the 
simple  use  of  it ;  for  every  man  has  the  absolute  right  to  use  his  own 
name  in  his  own  business,  even  though  he  may  thereby  interfere  with  or 
injure  the  business  of  another  person  bearing  the  same  name,  provided 
he  does  not  resort  to  any  artifice  or  contrivance  for  the  purpose  of  pro- 
ducing the  impression  that  the  establishments  are  identical,  or  do  any 
thing  calculated  to  mislead.  Where  the  only  confusion  created  is  that 
which  results  from  the  similarity  of  the  names  the  courts  will  not  inter- 
fere. '  A  person  cannot  make  a  trade-mark  of  his  own  name,  and  thus 
obtain  a  monopoly  of  it  which  will  debar  all  other  persons  of  the  same 
name  from  using  their  own  names  in  their  own  business. 

This  principle  is  fully  recognized  in  the  cases  cited  in  the  briefs  of 
counsel.  They  have  been  so  fully  commented  on  in  the  learned  opinion 
of  my  brother,  Miller,  J.,  delivered  at  Greneral  Term,  that  I  do  not 
deem  it  necessary  or  proper  again  to  review  them  in  detail.     A  refer* 
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ence  to  a  few  of  them  will  suffice.  Id  the  case  of  Oroft  v.  Day^  7  Beav. 
84,  the  intention  of  the  defendants  to  imitate  the  blacking  manuCao 
tnred  by  the  plaintiffs,  imder  the  name  of  Day  &  Martin,  and  to  sell  it 
as  theirs,  was  apparent.  The  master  of  the  rolls  stated :  *^  My  decisiim 
does  not  depend  on  any  peculiar  or  exclusive  right  the  plain ti£Es  have 
CO  use  the  name  of  Day  &  Martin,  but  upon  the  fact  of  the  defendants 
using  their  names  in  connection  with  certain  circumstances,  and  in  a 
manner  calculated  to  mislead  the  public  and  to  enable  the  defendant  to 
obtain,  at  the  expense  of  Day's  estate,  a  benefit  for  himself  to  which  he 
is  not  in  fair  and  honest  dealing  entitled.  *  *  *  He  has  a  right  to 
carry  on  the  business  of  a  blacking  manufacturer  honestly  and  fairly  ; 
he  has  a  right  to  the  use  of  his  own  name.  I  will  not  do  any  thing  to  debar 
him  from  the  use  of  that  or  any  other  name  calculated  to  benefit  himself 
in  an  honest  way  ;  but  I  must  prevent  him  from  using  it  in  such  a  way 
as  to  deceive  and  defraud  the  public."  The  form  of  the  injunction  was 
settled  after  argument.  It  did  not  restrain  the  defendants  from  the  use 
of  their  names  of  Day  &  Martin,  but  from  selling  blacking  in  bottles 
having  labels  so  contrived  as  to  represent  it  to  be  the  same  as  that 
sold  by  the  plaintiffs.  Rodgers  v.  NovnUy  5  Man.,  6r.  &  Scott,  109, 
was  an  action  for  damages.  The  defendant  used  not  merely  the  firm 
name  of  the  plaintiffs,  but  their  trade-mark  of  a  crown  with  the  letters 
y.  and  R.,  on  either  side,  above  the  name ;  and  the  verdict  was  sustained 
on  that  ground. 

Sykes  V.  Sykes^  3  B*  &  Cr.  541,  was  a  similar  action,  and  decided  on 
the  same  principle.  The  plaintiff  had  adopted  the  mark,  ^*  Sykes  patent," 
which  the  defendant  imitated  in  order  to  denote  that  the  goods  sold  by 
him  were  of  plaintiff's  manufacture  ;  the  defendant  had  never  had  any 
patent,  and  he  imitated  the  plaintiff's  stamp. 

In  HoUoway  v.  Holioway,  13  Beav.  209,  the  defendant  did  not  merely 
sell  his  pills  as  "  H.  Holloway's  Pills,"  but  sold  them  in  boxes  and  with 
labels  and  wrappers  made  in  imitation  of  those  of  the  plaintiff,  and 
manufactured  for  the  express  purpose  of  deceiving.  The  court  in  that 
case  said :  "  The  defendant's  name  being  Holloway,  he  has  a  right  to 
constitute  himself  a  vendor  of  Holloway's  pills  and  ointment ;  and  I  do 
not  intend  to  say  any  thing  tending  to  abridge  that  right ;  but  he  has  no 
right  to  do  so  with  such  additions  to  his  own  name  as  to  deceive  the 
public,  and  make  them  believe  he  is  selling  the  plaintiff's  pills  and  oint- 
ment." The  injunction  in  that  case  was  not  against  selling  pills  as 
**  Holloway's  pills,"  etc.,  but  against  selling  them  as  such  put  up  in 
boxes,  etc.,  having  labels  so  contrived  or  expressed  as  by  colorable  im- 
itation, or  otherwise,  to  represent  them  to  be  the  same  pills,  etc.,  as  wore 
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Bold  by  the  plaintifE.  In  dark  v.  Olarkj  25  Barb.  79,  the  plaintifE  had 
adopted  a  device  which  contained  the  name  Clark  &  Co.  The  defend- 
ant's was  a  copy  of  the  plaintifTs  device,  except  that  it  contained  the 
name  of  J.  Clark,  Jr.,  &  Co.  The  injunction  was  sustained  as  to  the 
device,  but  not  as  to  the  name.  In  Faber  v.  Faber^  49  Barb.  357,  an 
injunction  restraining  the  defendant  from  using  his  own  name  as  a  mark 
upon  his  pencils,  though  interfering  with  a  similar  business  previously 
established  by  another  person  of  the  same  name,  was  refused,  and  I  find 
no  precedent  for  such  an  injunction.  See,  also,  Burgess  v.  BwrgesSy  17 
Eng.  L.  and  E.  257,  and  Meriden  Britannia  Co,  v.  Parker^  39  Conn. 
450 ;  S.  C,  12  Am.  Rep.  401.  In  the  case  last  cited  the  plaintiff's  trade- 
mark or  stamp  was  ^<  1847,  Rogers  Bros.,  A.  1."  The  defendant  stam- 
ped like  goods  manufactured  by  him,  "  C.  Rogers  Bros.,  A.  1,"  and  "  C. 
Rogers  &  Bros.,  A.  1."  The  plaintiff  prayed  for  an  injunction  against  the 
use  of  the  stamps  or  of  any  stamp  of  which  the  word  "  Rogers,"  or  "  Rog- 
ers Bros.,"  should  form  the  whole  or  a  part.  The  court  granted  the  in- 
junction as  to  the  stamp  and  as  to  the  use  of  the  words  "  Rogers  Bros.," 
but  refused  to  prohibit  the  use  of  the  name,  ''  Rogers." 

In  the  present  case  the  injunction  consists  wholly  of  a  prohibition  of 
the  use  of  the  name  '^  Meneely  "  in  any  way.  It  is  in  conflict  with  all 
the  cases  upon  the  subject.  If  the  evidence  showed  any  attempt  by  the 
defendants,  by  means  of  catalogues  or  by  any  other  contrivance,  to  in- 
duce the  belief  that  the  firm  of  Meneely  &  Kimberly  was  the  successor 
of  Andrew  Meneely,  or  the  managers  of  the  plaintiffs'  bell  foundry, 
those  acts  might  have  been  restrained;  but  no  such  injunction  was 
granted  or  asked  for.  The  use  of  the  name  "  Meneely,"  in  any  way, 
was  all  that  was  enjoined,  and  that  was  the  very  thing  which  should  not 
have  been  enjoined. 

We  think  that  the  General  Term  did  right  in  reversing  the  judgment 
and  ordering  a  new  trial ;  and  the  order  must,  consequently,  be  affirmedi 
with  costs,  and  judgment  absolute  rendered  for  the  defendants,  in  pm> 
Buance  of  the  stipulation. 

All  concur ;  Miller,  J.,  not  sitting. 

Order  affirmed  and  judgment  aceardinfy. 
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Town  op  Venice,  appellant,  v.  Woodruff. 

'62N.  Y.462.) 

R^iuity  •—'•when  the  cancellation  of  a  written  instrument  will  be  decreed.    Injunction  « 

restraining  transfer  of  instntment. 

Certain  town  bouds,  irregularly  Issaed,  were  held  by  the  State  courts  to  be  void  even  in 
the  hands  of  bona  fide  holders  ;  but  the  United  States  courts  held  otherwise.  The 
town  brought  an  action  to  have  said  bonds  delivered  up  and  canceled  and  to  enjoin 
the  holders  of  them  from  transferriDg  them  to  bona  fide  holders  who  might  sue  in  the 
United  States  courts.  Heldf  (1)  that  the  court  would  not  direct  the  bonds  to  be 
canceled,  no  special  ground  for  equitable  relief  being  shown,  and  (2)  tluit  the  court 
could  not  restrain  the  transfer,  at  least  in  the  absence  of  proof  that  the  defendantii 
were  not  themselves  bona  fide  holders. 

A  CTION  to  have  certain  bonds,  issued  by  the  supervisor  and  railroad 
^  ^  commissioners  of  the  town  of  Venice,  and  held  by  the  defendants, 
delivered  up  and  canceled,  and  to  restrain  the  defendants  from  transfer- 
ring them. 

The  facts,  as  found  by  the  referee,  were,  in  substance,  these  :  The 
bonds  in  question  were  twenty-five  in  number  of  $1,000  each,  and  were 
issued  by  said  railroad  commissioners  and  the  supervisor  of  the  town 
under  the  act  chap.  375,  Laws  of  1852,  to  pay  for  $25,000  of  the  stock  of 
the  Lake  Ontario,  Auburn  and  New  York  Railroad  Company.  Five  of 
the  bonds  were  sold  by  the  supervisor  and  commissioners  for  cash,  and 
the  residue  were  transferred  by  them  directly  to  the  company  at  par  to 
apply  in  payment  of  the  stock  subscribed  for ;  and  on  receipt  thereof, 
and  of  the  money  received  for  the  bonds  sold,  the  company  issued  to  the 
town  a  certificate  for  the  stock  subscribed  for,  which  the  plaintiff  still 
holds.  The  defendants,  holders  of  the  twenty  bonds  delivered  directly 
to  the  company,  took  the  same  without  being  informed  that  they  were 
so  delivered.  The  bonds  were  issued  without  the  assent  of  two-thirds  of 
the  resident  tax  payers  of  the  town  having  been  obtained,  as  required 
by  said  act.  The  referee,  upon  these  facts,  directed  a  dismissal  of  the 
complaint.     Judgment  was  entered  accordingly. 

The  General  Term  affirmed  the  judgment  as  to  all  of  the  defendants 
but  two,  on  the  ground  that  the  action  was  barred  by  the  statute  of  lim« 
itations.  As  to  those  the  judgment  was  reversed  and  new  trial  granted* 
Plaintiff  appealed  to  this  court  from  so  much  of  the  judgment  as  affirmed 
judgment  below. 

D.  PrcUtf  for  appellant.  The  requirements  of  the  statute  as  to  pro* 
curing  the  requisite  assents  not  having  been  complied  with,  the  bondi 
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were  void  even  in  the  hands  of  honafde  holders.  Starin  v.  GenocL,  23 
N.  Y.  439;  Peapk  ex  reL  y.  Meadj  24  id.  114;  Peoph  ex  reL  t.  Mead, 
36  id.  224.  The  court  in  the  ezercbe  of  its  equitable  jurisdiction  bad 
the  power  and  it  was  its  duty  to  grant  the  relief  prayed  for  in  the  com- 
plaint 2  Story's  £q.  701,  §§  825,  826,  629,  700 ;  Peake  v.  Highfield, 
1  Russ.  559  y  N,  T.and  N.  H.  R.  R.  Co.  v.  Sehtiyler,  17  N.  Y.  592 ; 
34  id.  592 ;  Mayor,  etc.  v.  PUkingtony  1  Atk.  283.  The  statute  of  limit- 
ations constituted  no  defense.  Miner  t.  Beekman,  50  N.  Y.  338 , 
People  V.  Rem.  Ins.  Co.,  38  Barb.  336 ;  Story's  £q.  Jur.,  §  828  ;  Bar- 
moviT.  Renuen,  23  How.  174 ;  Conover  v.  Mayor,  etc.,  14  id.  550 ;  Erie 
R.  Co.  V.  Ramsey,  57  Barb.  449 ;  Schell  v.  liHe  R.  Co.,  51  id.  368  , 
Raddiff  V.  RowUfy,  4  Edw.  653 ;  Varich  v.  Edwards,  11  Paige,  290  ; 
BartUtt  V.  Judd,  21  N.  Y.  200 ;  HuhheU  ▼.  Medbury,  53  id.  99.  The 
fact  that  the  bouds  were  held  by  defendants  severally  constituted  no 
objection  to  plaintiff's  maintaining  the  action.  N.  Y.  and  N.  H.  R.  R. 
Co.  v.  Schuyler,  17  N.  Y.  592;  Mayor,  etc.  v.  PiUcington,  1  Atk.  283; 
Campbell  v.  Mackay,  1  M.  &  C.  623  ;  Brinkerhoffy.  Brown,  6  Johns.  Gh« 
139  ;  FeUaws  v.  Fellows,  4  Cow.  682. 

David  Wright,  for  respondents.     The  Supreme  Court,  as  a  court  of 
equity,  had  no  jurisdiction  to  try  the  only  issue  tried.     Story's  Eq.  Jur., 
§   694 ;  AUerton  v.  Belden,  49  N.  Y.  373 ;  Field  v.  HoVn-ook,  6  Duer, 
597  ;   Cadman  v.  Kingsland,  4  Edw.  627 ;   Grand  Chute  v.  Winegar,  15 
Wall.  374  •  y.  Y.  and  N,  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30.     The 
action   wus  barred  by  the  statute  of  limitations.     Code,  §  91,  sub.  6 ; 
Story's  Eq.  Jur.,  §  333 ;   Conkey  v.  Bond,  36  N.  Y.  427 ;    Moore  v. 
Greene,  19  How.  (U.  S.)  69 ;  Bruce  v.  Telson,  25   N.  Y.  194 ;  5  Lans 
51 ;  Bertine  v.  Varian,  1    Edw.  Ch.  343  ;  Erickson  v.  Quinn,  3  Lans 
299.      The  equities  are  all  in  favor  of  defendants.     Gould  Vi  Sterling, 
23  N.  Y.  439  -,  N.  Y  and  N.  H.  R.  R.  Co.  v.  Schuyler,  34  id.  59 ;  WiU. 
Canal  Co.  v.  Hathaway,  2  Kent's  Com.  621,  note  h  ;  F.   and  M.  JBfc.  v. 
B.  and  D.  Bk.,  16  N.  Y.  142 ;  N.  Y  and  N.  H.  R.  R.  Co.  v.  Schuyler,  34 
id.  65-73  ;  Griswold  v.  ffaven,  25  id.  601 ;   Williams  v.  Village  ofD.,  3 
Lans.  51 ;  A.  &  A.  on  Corp.,  §§  310,  311.      The  bonds  should  not  be 
canceled.      Story  on  Agency,  §  264.      The  fact  that  the  bonds  were 
purchased  of  the  railroad  company  did  not  prevent  the  purchaser  from 
being  a  bonafde  holder.       Starin  v.  Genoa  ;  Gould  v.  Sterling,  23  N. 
Y.  439 ;  M.  Bkg.  Assn.  v.  N.  Y  and  S.  W.  L.  Co.,  35   id.  505 ;  M.  of 
N.  Y.  V.  Bk.  of  Ohio,  29  id.  619  ;  Bk.  of  Genesee  v.  Patchen  Bk,    19  id. 
309  ;  Otter  v.  Brew.  Pet.  Co.,  36  How.  330;  E.  N.  Y.,ete.,  R.  R.  Co. 
V.  UghthaU,  5  Abb.  Pr.  (N.  S.)  458,  481  ;  Magee  v.  Barber,  30  Barb. 
246 ;  De  Groffy.  Am.  L.  Thread  Co.,  21  N.  Y.  124. 
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Rapallo,  J.  The  referee  has  found  that  all  of  the  bonds,  which  the 
plaintiff  seeks  by  this  action  to  have  delivered  up  and  canceled,  were 
made  and  issued  without  the  requisite  consent  of  two-thirds  of  the  tax 
payers  of  the  town.  That  fact  according  to  the  decisions  of  this  court 
rendered  the  bonds  void,  even  in  the  hands  of  bona  fide  holders.  Starin 
V.  Genoa,  28  N.  T.  439  ;  People  v.  Mead,  24  id.  114 ;  Same  v.  Same,  36 
id.  224. 

It  was  further  held  in  these  cases,  that  the  burden  of  proving  the 
requisite  consent  of  the  tax  payers  rested  upon  the  party  seeking  to 
enforce  payment  of  the  bonds,  and  that  the  affidavit  directed  by  the  act 
under  which  the  bonds  purported  to  be  issued,  to  be  filed  with  the  con- 
sent, was  not  evidence  of  the  requisite  consent.  It  is  therefore  settled 
by  the  adjudications  of  this  court,  that  no  recovery  can  be  had  in  an 
action  upon  these  bonds,  without  affirmative  intrinsic  proof  of  the  requisite 
consent.  The  fact  being  found  that  such  consent  was  not  given,  it  is 
clear  that  a  perfect  defense  to  the  bonds  exists,  should  an  action  be 
brought  upon  them  in  any  court  of  this  State,  either  by  the  present  hold- 
ers of  the  bonds,  or  by  any  person  to  whom  they  may  be  transferred. 

Upon  this  state  of  facts  the  question  arises,  whether  an  equitable  action 
can  be  maintained  by  the  town  to  restrain  the  holders  of  the  bonds  frem 
suing  upon  or  transferring  them,  and  to  compel  the  surrender  and  can- 
cellation of  the  instruments. 

The  cases  in  which  a  court  of  equity  exercises  its  jurisdiction  to  decree 
the  surrender  and  cancellation  of  written  instruments  are,  in  general, 
where  the  instrument  has  been  obtained  by  fraud,  where  a  defense 
exists  which  would  be  cognizable  only  in  a  court  of  equity,  where  the  in- 
strument is  negotiable,  and  by  a  transfer  the  transferee  may  acquire 
rights  which  the  present  holder  does  not  possess,  and  where  the  instru- 
ment is  a  cloud  upon  the  title  of  the  plaintiff  to  real  estate.  Under  the 
chancery  system,  where  a  bill  of  discovery  was  necessary  to  establish  the 
defense,  the  court  having  acquired  jurisdiction  of  the  case  for  the  purpose 
of  discovery,  might  proceed  and  award  relief,  but  this  ground  of  jurisdio- 
tion  no  longer  exists.  It  is  true  that  the  jurisdiction  of  the  court  of 
chancery  has  been  asserted  to  decree  the  surrender  of  every  instrument 
which  ought  not  to  be  enforced,  whether  void  at  law  or  not,  and  whether 
void  from  matter  appearing  on  its  face,  or  from  matter  which  must  be 
established  by  extrinsic  proof.  ffamiUon  v.  Oummiings,  1  Johns.  Ch.  520 
-522,  528.  But  Chancellor  Kent  in  the  case  cited,  in  asserting  this 
jurisdiction  recognizes  the  necessity  of  showing  strong  grounds  for  the 
exercise  of  the  power,  and  endeavors  to  reconcile  the  apparently  conflict- 
ing English  authorities,  by  adverting  to  the  general  principle  that  *h% 
Vol.  XX.— 63 
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exercise  of  the  power  is  to  be  regulated  by  sound  discretion,  as  the  cir^ 
cumstances  of  the  individual  case  may  dictate,  and  that  a  resort  to  equitj 
to  be  sustained,  must  be  expedient  either  because  the  instrument  is  liable 
to  abuse  from  its  negotiable  nature  ;  or  because  the  defense  not  arising 
on  its  face  may  be  difficult  or  uncertain  at  law ;  or  from  some  other 
special  circumstances  peculiar  to  the  case,  and  rendering  a  resort  to 
equity  highly  proper.  And  it  is  now  well  established  that  equity  will 
not  interpose  to  decree  the  cancellation  of  an  instrument,  the  invalidity 
of  which  appears  upon  its  face.     Story's  £q.,  §  700,  a. 

There  must  exist  some  circumstance  establishing  the  necessity  of  a  re- 
sort to  equity,  to  prevent  an  injury  which  might  be  irreparable,  and 
which  equity  alone  is  competent  to  avert.  If  the  mere  fact  that  a  defense 
exists  to  a  written  instrument  were  sufficient  to  authorize  an  application 
to  a  court  of  equity  to  decree  its  surrender  and  cancellation,  it  is  obvious 
that  every  controversy  in  which  the  claim  of  either  party  was  evidenced 
by  a  writing  could  be  drawn  to  the  equity  side  of  the  court,  and  tried  in 
the  mode  provided  for  the  trial  of  equitable  actions,  instead  of  being  dis* 
posed  of  in  the  ordinary  manner  by  a  jury. 

Whether,  therefore,  the  question  be  regarded  as  one  of  jurisdiction  or 
of  practice,  it  is  established,  by  the  later  decisions,  that  some  special 
ground  for  equitable  relief  must  be  shown,  and  that  the  mere  fact  thai 
toe  instrument  ought  not  to  be  enforced  is  insufficient,  standing  alone,  to 
jistify  a  resort  to  an  equitable  action.  Grand  Chute  v.  WinegoTy  15 
Wall.  374 ;  Mintum  v.  Farmers^  Loan  aud  Trust  Company,  8  N.  Y. 
498  ;  Perrine  v.  Striker,  7  Paige,  598 ;  Morse  v.  Bovey,  9  id.  197 ;  Field 
v.  Bblbrook,  6  Duer,  597 ;  AUerton  v.  Belden,  49  N.  Y.  873 ;  Heed  v. 
Bank  of  Newburgh,  1  Paige,  215,  218. 

In  the  present  case,  in  so  far  as  the  invalidity  of  the  bonds  results  from 
the  want  of  consent  of  the  tax  payers,  there  is  no  ground  whatever 
shown  for  resorting  to  an  equitable  action.  Not  only  is  the  want  of  the 
consent  a  perfect  defense  at  law,  but  the  onus  of  proving  the  consent  is 
upon  the  party  seeking  to  enforce  the  bond  ;  and  the  court  cannot  assume 
that  he  will  be  able  to  establish  a  fact  that  does  not  exist,  and  of  which 
there  is  no  documentary  evidence.  If  it  be  said  that  the  town  may,  by 
delay,  lose  evidence,  now  existing,  which  would  be  available  to  meet  and 
rebut  false  testimony,  one  decisive  answer  is,  that  the  statutes  now  pro- 
vide a  summary  mode  of  perpetuating  testimony  in  all  cases,  and  an  ac- 
tion  is  not  necessary  for  that  purpose.  The  case  is  analogous  to  thoM 
of  Field  ▼.   Holbrooky  6  Duer,  697,  and  AUerton  v.  Belden,  49  N.  Y. 

873. 
It  is  urged  that  the  action  should  be  sustained  for  the  purpose  of  pr«> 
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venting  a  transfer  of  the  bonds  to  a  bona  fidt  holder.  This  coart  hai 
held  that  such  a  transfer  could  not  prejudice  the  plaintiff,  as  the  defense 
would  be  available  even  against  a  Jxma  fde  holder.  23  N.  Y.  439. 
But  ijt  is  said  that,  although  such  is  the  rule  in  this  State,  a  different  rule 
has  been  adopted  in  the  courts  of  the  United  States,  and  tlie  bonds  uiigh' 
be  transferred  to  a  bona  fide  holder,  who  might  sue  in  those  courts. 
There  would  be  force  in  this  argument,  provided  it  were  established  in  the 
case  that  the  present  holders  of  the  bonds  were  not  bona  fide  holders.  In 
that  case  it  might  be  proper  for  a  court  of  equity  to  prevent  their  sub- 
jecting the  town  to  liability  by  a  transfer  of  the  bonds.  But  if  they  are 
themselves  bona  fide  holders,  there  is  no  justification  for  iuterfering  with 
the  right  of  transfer.  In  contemplation  of  law,  the  transferees  would  ao- 
quire  no  greater  rights  than  are  possessed  by  the  present  holders. 

The  real  purpose  of  the  litigation  seems  to  be  to  prevent  a  resort  to 
the  courts  of  the  United  States  for  the  collection  of  these  bonds  ;  and  the 
question  is,  whether  it  is  the  province  of  a  court  of  equity  in  a  State  to 
interfere  for  the  purpose  of  preventing  a  resort  to  the  Federal  courts  for 
the  enforcement  of  obligations  on  the  ground  that  they  may  be  held  in 
those  courts  to  be  valid,  while,  according  to  the  decisions  of  the  State 
courts,  the  same  obligations  are  held  to  be  void.  I  apprehend  that  the 
power  of  a  court  of  equity  to  decree  the  surrender  and  cancellation  of 
instruments  has  never  before  been  appealed  to  or  exercised  for  such  a 
purpose.  Equity  will  interfere  to  control  the  action  of  parties,  and  re* 
strain  them  from  transferring  negotiable  obligations,  on  the  ground  that 
it  is  against  conscience  to  allow  them  to  create  in  their  transferee  a  right 
or  equity  which  they  themselves  do  not  possess.  But  where  the  effect 
of  a  transfer  is  not  to  chauge  in  any  respect  the  rights  or  equities  of  the 
parties,  I  am  not  prepared  to  hold  that  the  allegation  that  the  transferee 
might  resort  to  a  tribunal  in  which  a  rule  of  decision  prevails,  or  may 
prevail,  differing  from  that  of  the  court  which  is  asked  to  enjoin  the 
transfer,  is  sufficient  to  justify  the  interference  asked.  The  wrong  sought 
to  be  prevented  by  such  a  proceeding  is  not  any  wrongful  act  of  any 
party,  but  a  decision  of  another  court.  The  facts  of  the  case  and  the  ab- 
stract rights  of  the  parties  are  not  changed  by  the  transfer.  The  greatest 
effect  it  can  have  is  to  enable  a  transferee  to  sue  in  a  court  to  which  the 
present  holder  could  not  resort.  This,  in  general,  would  not  be  regarded 
as  any  wrong  which  a  court  of  equity  would  restrain.  If  it  is  a  wrong 
ui  this  case  it  must  be  on  the  assumption  that  the  Federal  court  will  ren- 
der a  decision  at  variance  with  the  decision  of  this  court  I  am  of 
opinion  that  such  an  apprehension  is  not  a  legitimate  ground  for  the  ac- 
tion of  a  court  of  equity  in  restraining  a  transfer  or  d'  recting  the  cancel- 
lation of  the  instrument.     There  is  no  finding  that  the  present  holdon 
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not  honajide  holders  of  the  bonds.  As  the  judgment  entered  ap<Ni 
the  report  of  the  referee  was  in  favor  of  the  defendants  it  oould  not  be 
disturbed  unless  facts  were  found  showing  that  the  conclusions  of  law 
were  erroneous.  We  have  held  over  and  over  again  that  the  facts  show* 
tug  error  in  the  legal  conclusions  must  be  found,  and  that  the  appellate 
court  will  not  search  for  them  in  the  evidence.  In  this  case  the  find- 
ings are  in  favor  of  the  bona  fidet  of  the  defendants.  As  to  five  of  the 
bonds  it  is  found  that  they  were  sold  and  delivered  by  the  supervisor 
and  railroad  commissioner  to  Hutchinson  &  Murdoch,  who  paid  for  them 
par  in  cash.  This  finding  is  not  weakened  by  the  further  finding  that 
the  money  was  in  the  first  instance  advanced  on  a  pledge  of  the  bonds, 
which  was  subsequently  converted  into  a  sale.  As  to  the  twenty  bonds 
which  were  issued  direct  to  the  railroad  company,  the  referee  finds  that 
the  holders  purchased  them  without  being  informed  that  they  had  been 
delivered  directly  to  the  company.  No  fact  is  found  impeaching  the 
bona  fides  of  the  holders  of  any  of  the  bonds,  and  therefore  it  does  not 
appear  that  any  transfer  of  them  can  be  made  which  will  confer  upon 
the  transferees  any  greater  equities  than  are  possessed  by  the  present 
holders. 

The  fact  that  twenty  of  the  bonds  were  dehvered  directly  to  the  rail- 
road company  instead  of  being  sold  by  the  raUroad  commissioners,  s 
relied  upon  as  a  ground  for  granting  relief  as  to  those  bonds.  In  the  case 
of  People  V.  Mead^  24  N.  Y.  124.  125,  it  seems  to  be  considered  tliat 
thia  fact  would  not  constitute  a  defense,  even  in  the  State  court,  as 
aigainst  a  bona  fide  holder  of  the  bonds.  But  to  entitle  the  town  to 
aflirmative  equitable  relief  on  that  ground,  it  should  have  been  made  to 
appear  that  the  defendants  were  not  bona  fide  holders  ;  which,  as  has 
already  been  shown,  the  plaintiff  has  failed  to  do. 

Another  ground  urged  in  support  of  the  claim  to  equitable  relief  is, 
that  it  is  necessary  for  the  purpose  of  avoiding  a  multiplicity  of  suits ; 
and  the  case  of  The  NetD  York  ^  New  Haven  RaiUroiid  Co,  v.  Schuyler^ 
17  N.  Y.  592,  and  34  id.  80,  is  referred  to  as  an  authority  in  pohit. 
But  that  case  was  essentially  different  from  the  present.  There  the  de- 
fendants all  claimed  shares  in  the  same  corporation,  which  had  authority 
to  issue  only  a  limited  number ;  shares  had  been  issued  in  excess  of  that 
limit,  and  some  of  them  must  be  rejected.  The  spurious  shares  were 
held  to  be  a  cloud  upon  the  title  of  the  holders  of  the  genuine  shares,  and 
the  corporation  was  held  to  be  the  proper  representative  of  the  genuine 
stockholders  to  seek  the  interposition  of  the  court  to  remoTe  that  cloud. 
Here  was  a  solid  ground  upon  which  the  plaintiff  could  found  its  appli- 
cation for  relief.  The  plaintiff  having  this  standing  in  court,  it  was  held 
tfaat  all  the  allied  spurious  shareliolders  were  properly  joined  as  defend- 
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ants.  But  jurisdiction  was  not  entertained  on  the  sole  ground  that  the 
holders  of  spurious  shares  were  numeroos.  In  the  present  case  theie  is 
no  question  of  any  cloud  upon  the  title.  The  plaintiff  seeks  to  have  can* 
celed  certain  written  instruments  purporting  to  be  obligations  for  the 
payment  of  mcmey,  which  are  held  by  various  independent  owners.  II 
*t  fails  to  make  out  a  case  which  would  sustain  an  action  for  that  pur- 
pcisc  against  any  one  of  them  alone,  the  mere  fact  that  there  are  several 
such  holders  is  not  of  itself  sufficient  ground  for  entertaining  the  suit. 
If  the  facts  were  such  as  would  have  sustained  the  action  against  ene 
person  had  he  been  the  holder  of  all  the  bonds,  then  the  case  of  the  New 
Haven  Railroad  Company  would  be  an  authority  in  favor  of  the  position 
that  if  there  were  several  holders  all  might  be  joined  as  defendants.  But. 
it  does  not  support  the  position,  that  the  mere  fact  that  numerous  inde- 
pendent parties  hold  separate  instruments  upon  which  they  might  bring 
separate  suits  is  sufficient  to  justify  a  court  of  equity  in  entertaining  an. 
action  by  the  debtor  to  compel  them  to  litigate  their  claims  in  an  action, 
in  the  form  which  he  selects.  * 

Under  any  circumstances,  I  am  inclined  to  concur  with  Judge  Tai:« 
COTT,  in  the  opinion  that  a  court  of  equity  would  not  interfere  affirma- 
tively to  relieve  the  plaintiff  against  these  bonds,  except  upon  condition 
that  it  surrendered  what  it  had  received  for  them.  The  relief  sought  is 
discretionary  with  the  court;  and  the  plaintiff  is  not  entitled  to  it  as  a 
matter  of  absolute  right.  Actions  of  this  class  are  in  that  respect  gov- 
erned by  the  same  rules  which  apply  to  actions  for  specific  performance ; 
and  relief  will  never  be  granted  except  upon  equitable  terms,  where  the 
case  is  such  as  to  call  for  the  imposition  of  terms.  Story's  Eq.  Jur.,  §§ 
692,  693,  696.  and  cases  cited  §  742.  But  the  reasons  before  given  I 
deem  sufficient  to  sustain  the  conclusion  of  the  referee  dismissiiig  the 
complaint. 

There  is  great  doubt  whether  the  defense  of  the  statate  of  lixaitations 
is  available  in  this  case.  In  respect  to  the  limitation  of  time  it  ii 
analogous  in  principle  to  an  action  to  remove  a  doud  upon  the  title  ta 
land ;  and  in  such  cases  I  do  not  understand  the  rule  to  be  that  tlM 
statute  runs  from  the  time  the  doud  was  first  created.  See  Miner  v 
Beekman,  50  N.  T.  338  ;  HubbeU  v.  Medbury,  53  id.  99  ;  Jmold  v.  MmL 
It.  Railroad  Co.,  55  id.  661. 

On  the  ground  that  the  facts  of  the  case  are  insufficient  to  justify  th« 
interposition  of  a  court  of  equity  to  decree  the  surrender  and  caoeell*- 
tion  of  the  bonds,  or  to  restrain  their  tran&fer,  so  mudi  of  the  judgmoBl 
us  is  appealed  from  should  be  affirmed,  with  costs. 

All  concnr ;  Chukch,  Cfa.  J.,  not  sitting. 

Judgment  affirmed* 
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(62  N.Y.SOO.) 

iSlahiU  ^Jraudi  —  when  amtracU  are  void  as  not  to  be  performed  witkm  aj/ear. 

An  agreement  to  render  servioeB,  to  be  paid  for  after  the  employer's  death,  is  not  within 
the  statute  as  an  agreement  not  to  be  performed  within  a  year .  * 

ACTION  to  set  aside  a  convejanoe  made  by  Jonathan  Kent  in  his  life- 
time of  real  estate  and  to  charge  the  same  with  a  claim  owned  bj  the 
plaintiff  against  the  estate  of  said  Kent,  deceased,  arising  for  work  and 
labor  of  one  S.  6.  Kent.  The  facts,  so  far  as  necessary  to  that  portion 
of  the  decision  which  is  of  general  interest,  were  that  in  1838  the  said 
Jonathan  Kent  entered  into  an  agreement  with  his  son  S.  6.  Kent  where- 
by the  latter  was  to  work  for  him  and  was  to  receive  therefor  what  tlit* 
services  were  worth  payable  on  the  death  of  said  Jonathan  ;  in  pursuance 
of  this  agreement  said  S.  6.  Kent  remained  in  the  service  of  his  father 
from  1838  to  1943  ;  that  Jonathan  died  in  1864  intestate  without  leaving 
sufficient  personal  estate  to  pay  the  claim  of  the  said  S.  6.  Kent.  A 
suit  was  brought  against  the  administratrix  on  the  claim  and  judgment 
recovered,  which  was  assigned  to  this  plaintiff.  The  plaintiff  brought  this 
action  to  set  aside  a  conveyance  of  real  estate  made  by  the  said  Jonathan 
Kent  in  his  life-time  on  the  ground  that  the  same  was  fraudulent. 

Plaintiff's  complaint  was  dismissed  at  the  trial  and  this  order  was  af<- 
firmed  at  General  Term.     Plaintiff  appealed. 

Jno»  W,  IHninny^  for  appellant. 

John  J,  Van  AUen,  for  respondent. 

Allbn,  J.  The  Supreme  Court  at  General  Term  reversed  the  deds- 
ion  of  the  judge  at  Special  Term,  but  affirmed  hb  judgment  upon  a  ground 
not  considered  or  made  upon  the  trial,  and  which  was  not  presented  bj 
the  record.  It  was  held  by  the  court,  at  the  trial,  that  the  contract, 
under  which  the  plaintiff's  assignee  rendered  the  services  mentioned  in  the 
complaint,  was  void  by  the  statute  of  frauds,  and  that  therefore  a  right  of 
action  existed  against  the  decedent  at  once,  upon  their  performance,  upon 
a  quantum  meruit  It  followed  that  those  services  having  been  rendeied 
in  1845,  and  the  debtor  dying  in  1864,  this  action,  not  having  been 
brought  until  1872,  was  barred.    Upon  this  view  of  the  contract  tlii 

^  See,  also,  JiUon  v.  Oabett,  26  Wis.  637;  8.  C,  7  Amu  Bep.  100. 
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judge  was  entirely  right ;  and  the  cause  of  action  was  barred  at  the  death 
of  Jonathan  Kent,  the  original  debtor,  and  there  never  was  a  caase  of 
action  against  the  personal  representatives  or  the  heirs  at  law  of  the  de- 
ceased debtor.  This  clearly  resulted  from  the  ruling  that  the  contract 
fur  compensation  by  a  testamentary  provision  was  void,  as  not  to  be  per- 
formed within  a  year  from  the  making  thereof.  Shute  v.  Dorr^  5  Wend. 
204.  But  the  judge  erred  m  holding  the  contract  within  the  statute 
making  void  '^  every  agreement  that  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof."  2  R.  S.  135,  §  2.  The 
performance  of  the  contract  as  alleged  in  the  complaint,  and  offered  to 
prove  upon  the  trial,  was  not  necessarily  or  by  the  terms  of  the  agree- 
ment postponed  for  more  than  one  year  from  the  time  it  was  made.  It 
was  uncertain  as  to  its  duration.  No  time  was  agreed  upon  for  service 
by  the  assignor  of  the  plaintiffs ;  and  the  time  for  the  performance  of  the 
agreement  by  the  deceased  was  not,  by  the  terms  of  the  contract,  to  be 
more  than  one  year  from  the  making  of  the  contract.  The  time  of  payment 
depended  upon  the  continuance  of  the  life  of  the  deceased;  and  the  debt 
might  become  due  at  any  time.  Ihutees  of  First  Baptist  Ohurch  v.  Brook' 
fyn  F.  Ins.  Co.y  19  N.  Y.  805 ;  FlimptonY.  Ourtiss,  15  Wend.  886.  The 
statute,  as  interpreted  by  courts,  does  not  include  agreements  which  may 
or  may  not  be  performed  within  one  year  from  the  making,  but  merely 
those  which  within  their  terms,  and  consistent  with  the  rights  of  the  par- 
lies, cannot  be  performed  within  that  time.  If  the  agreement  may  con- 
sistently with  its  terms  be  entirely  performed  within  the  year,  although 
it  may  not  be  probable  or  expected  that  it  will  be  performed  within  that 
time,  it  is  not  within  the  condemnation  of  the  statute.  Fenton  v.  J^/n- 
hiers,  8  Bur.  1278 ;  McLees  v.  Bale,  10  Wend.  426 ;  Moore  v.  Fox,  10 
Johns.  244.  Dresser  v.  Dresser,  Zb  Barb.  578,  affirms  the  same  doc- 
trine ;  but  counsel  suggested,  upon  the  authority  of  a  list  of  decisions  by 
the  Court  of  Appeals,  in  December,  1868,  as  printed  26  How.  Pr. 
600,  tiiat  the  decision  had  been  reversed,  and  the  doctrine  of  the  case,  as 
reported  by  Mr.  Barbour,  repudiated  by  this  court.  The  learned  coun- 
sel was  mistaken ;  the  principles  decided  by  the  Supreme  Court  in  that 
case  were  not  reversed  or  overruled  by  this  court ;  the  cause  went  down 
for  retrial,  and  was  retried  pursuant  to  that  decision ;  and  upon  second 
trial  the  p.ai>itiff  had  a  verdict  and  judgment,  and  the  last  judgment  was 
reversed  by  this  court  upon  exceptions  taken  at  tbie  Circuit  to  the  ex- 
elusion  of  evidence  and  as  to  the  measure  of  damages.  The  court  did 
not  reconsider  the  question  now  under  consideration  or  the  validity  ol 
the  contract,  but  a  new  trial  was  granted,  which  would  have  been  futile 
If  the  contract  was  absolutely  void.    Judge  Emott,  alone,  questioned 
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the  reported  deGision ;  and  it  was  suatained  by  Judge  Denio  in  a  well- 
reasoned  opinion,  not  reported.  I  concurred  in  the  decision  of  Dnutr  t. 
Dresier,  as  reported  in  35  Barbour,  and  still  believe  the  lode  there  laid 
down  to  be  correct  It  is  certainly  in  harmony  with  the  reported  decia- 
ioiis.  The  statute  had  not  then  run,  or  commenced  running,  at  the  Jme 
of  the  death  of  the  ancestor  of  the  defendants,  and  the  judgment  at  Spe- 
cial Term  was  erroneous,  as  was  substantially  adjudged  by  the  court  at 
General  Term.  It  should  have  been  reversed  and  a  new  trial  granted. 
It  was,  however,  affirmed,  by  the  application  of  the  statutory  limitations 
governing  in  actions  against  the  personal  representatives  of  deceased 
debtors.     In  this  the  learned  court  at  General  Term  erred. 

The  court  then  decided  that  under  the  circumstances  of  this  case,  the 
limitations  prescribed  by  statute  to  the  time  for  commencing  action  against 
executors  and  administrators  were  not  applicable.  The  cause  should  go 
back  for  a  retrial,  to  the  end  that  upon  such  evidence  as  the  parties  may 
give,  and  all  the  circumstances  of  the  case,  the  legal  questions  involved 
may  be  properly  presented. 

Jud^ent  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur ;  Miller,  J.,  not  sitting. 

Judgment  r9oen$i^ 


Thb  Whitket  Arms  Company  v.  Barlow,  appellant 

(63N.Y.e2.) 

Corporation  ~-  contracU  ultra  tnrea. 

Where  a  ooipotstlon  has  folly  performed  a  ooxitraot  to  mannfttetgre  and  deUver  oseIbib 
artideB  and  brings  an  action  to  recover  the  price  thereof,  it  is  no  defense  that  the  ooii- 
tract  wBB  tdtra  tTires.* 

VCTION  against  defendants  as  trustees  of  the  American  Seal  Lock 
Company,  a  corporation  organized  under  the  act  of  1848,  chap.  40,  to 
enforce  the  statutory  liability  to  pay  the  debts  of  said  corporation,  be- 
cause of  an  alleged  failure  to  make  an  annual  report,  as  by  the  act  re* 
quired. 

The  plaintiff  was  a  corporation  organized  in  the  State  of  Connecdcnty 
^  for  the  purpose  of  manufacturing  every  variety  of  fire-arms  and  other 
Implements  of  war,  caps,  cartridges,  balls  and  like  munitions  of  war  ap» 

*  89%  ir<nik»utern  Uwkm  Paekei  Co.  r,  8kaw  {m  }^'i^ 
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plicable  to  the  use  of  fire-arms,  and  all  kinds  of  machinery  adapted  for 
the  construction  thereof  and  otherwise." 

The  plaintiff  claimed  that  on  the  6th  October,  1871,  the  defendants' 
corporation  entered  into  a  contract  with  plaintiff  by  which  the  latter 
agreed  to  manufacture  and  deliver  20,000  railroad  locks,  to  be  paid  for 
sixty  days  after  delivery.  Plaintiff  made  and  delivered  10,000  locks 
under  the  contract,  when,  by  mutual  agreement,  the  contract  was  sus- 
pended as  to  the  residue.  Two  notes  were  given  by  defendant's  company 
for  the  purchase-price,  at  two  months,  one  dated  January  24,  1872,  the 
other  January  31,  1872.  To  recover  the  amount  of  these  notes  this 
action  was  brought.  Defendants  alleged  as  a  defense  that  the  contract 
was  not  within  the  corporate  powers  of  the  plaintiff. 

Judgment  was  entered  for  the  plaintiff  in  a  verdict  and  affirmed  at 
General  Term. 

W.  W,  MacFarkmdj  for  appellant. 

2>.  Af,  Porter^  for  respondent. 

Allen,  J.  [After  deciding  that  the  corporation  has  substantially 
complied  with  the  act]  It  must  be  conceded  that  the  manufacturing 
and  vending  of  ^^  railroad  locks  "  is  not  within  the  purposes  for  which 
the  plaintiff  was  incorporated,  or  within  the  powers  conferred  by  its 
charter.  Neither  is  such  business  incidental  to  the  purposes  of  the  in- 
corporation, or  in  any  way  necessary  to,  or  as  far  as  appears  even  an  aid 
in  the  exercise  of  the  powers  conferred  upon  the  plaintiff  by  its  constitu- 
tion, so  that  it  could  be  regarded  as  among  the  implied  powers  granted 
by  the  legislature  and  assumed  by  the  corporators. 

Did  the  question  now  made  arise  upon  an  application  by  the  stock- 
holders and  corporators  to  restrain  the  corporate  agents  from  applying 
the  corporate  funds  to  purposes  foreign  to  the  corporation,  or  engaging  in 
business  outside  of  that  for  which  the  company  was  formed,  or  on  pro- 
ceedings by  the  sovereign  power  to  annul  the  charter  for  an  abuse  of  the 
powers  granted,  or  in  a  proceeding  to  enforce  and  for  the  performance 
of  an  executory  contract,  where,  upon  a  rescission  or  annulling  the  agree- 
ment, both  parties  would  have  the  same  position  as  if  no  contract  had 
been  made,  the  rules  of  decision  would  be  different  from  those  which 
must  prevail  in  the  present  action.  In  either  of  the  cases  suggested  it  is 
very  likely  the  courts  would  be  compelled  to  give  full  effect  to  the  objeo- 
tk>n  and  hold  the  business  unauthorized  and  a  violation  of  the  charter, 
and  a  forfeiture  of  the  chartered  rights  and  the  contract  null,  and  refuse 
Vol.  XX.— 64 
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4o  perform  it  or  give  effect  to  it.  The  manufacture  of  the  locka,  or  coq<- 
tract  to  sell  them  to  the  Seal  Lock  Company,  were  not  acts  immoral  in 
themselyes  or  forbidden  by  any  statute,  neither  mala  in  $ese  or  mala  pro- 
hiJnUij  so  as  to  make  the  contract  illegal  and  incapable  of  being  the  foun- 
dation of  an  action  ;  such  a  contract  as  the  law  will  not  recognize  or  en- 
force, but  applying  the  maxim,  ex  facto  ilUciio  nan  oritur  aetioj  leave  the 
{Mirties  as  it  finds  them. 

When  acts  of  corporations  are  spoken  of  as  ultra  viresy  it  is  not  in- 
tended that  they  are  unlawful  or  even  such  as  the  corporation  cannot 
perform,  but  merely  those  which  are  not  within  the  powers  conferred 
upon  the  corporation  by  the  act  of  its  creation,  and  are  in  violation  of 
the  trust  reposed  in  the  managing  board  by  the  shareholders,  that  the 
4iffairs  shall  be  managed  and  Uie  funds  applied  solely  for  carrying  out 
the  objects  for  which  the  corporation  was  created.  JSarl  of  Shrewsbury 
V.  North  Staffordshire  R.  Co.,  L.  R.,  1  Eq.  598  ;  Tayler  v.  Chichester 
and  Mdhurst  R.  Co.,  L.  R,  2  Exch.  856 ;  BttseU  v.  Mich.  O.  R.  Co.,  22 
N.  Y.  258. 

Whether  the  contract  as  originally  made  was  ultra  vires  is  not  a  very 
important  inquiry  at  this  time.  If  it  was,  the  State  under  whose  sov- 
-ereignty  it  dwells,  and  by  whose  act  and  favor  it  exists,  has  no  interest 
in  arresting  its  action  for  the  recovery  of  moneys  equitably  due  upon  a 
contract  fully  executed  nud  a  work  fully  accomplished,  whatever  may  be 
its  right  to  annul  its  charter.  The  shareholders,  whose  confidence  has 
been  abused  and  whose  funds  have  been  diverted  from  their  proper  use, 
liave  a  direct  interest  in  reclaiming  and  restoring  to  proper  custody  and 
applying  to  legitimate  uses  the  funds  which  have  been  diverted  and  im- 
properly used  for  purposes  de  hors  the  legitimate  business  of  the  corpo- 
ration. The  plea  of  ultra  vires  should  not  as  a  general  rule  prevail, 
whether  interposed  for  or  against  a  corporation,  when  it  would  not  ad- 
vance justice,  but  on  the  contrary  would  accomplish  a  legal  wrong. 

Here,  as  between  two  corporations,  the  debtor  and  creditor  corpora- 
tion, the  contract  has  been  fully  performed  by  the  creditor,  the  plaintiff 
in  this  action,  and  the  Seal  Lock  Company  has  received  the  full  consid- 
eration of  its  promise  to  pay.  The  plaintiff  has  parted  with  its  property 
to  the  latter  corporation,  and  unless  a  legal  liability  exists  on  the  part 
of  the  latter  to  pay,  the  plaintiff  can  neither  reclaim  the  property  or  re- 
cover compensation,  and  under  this  technical  plea  a  great  wrong  will  be 
perpetrated.  A  purchaser  who  acquired  by  contract,  and  under  an 
agreement  to  pay  for  it,  the  property  of  a  corporation,  cannot  defeat  the 
daim  for  the  purchase-price  by  impeaching  the  right  of  the  corporation 
io  become  the  owner  of  the  property.    One  who  has  received  from  a 
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oorporation  the  full  consideration  of  his  engagement  to  pay  moneyy 
either  in  services  or  property,  cannot  arail  himself  of  the  objection  that 
the  contract  thus  fully  performed  by  the  oorporation  was  uUra  vires,  or 
not  within  its  chartered  privileges  and  powers.  It  would  be  contrary  to 
the  first  principles  of  equity  to  allow  such  a  defense  to  prevail  in  an 
action  b}'  the  corporation. 

It  is  now  very  well  settled  that  a  corporation  cannot  avail  itself  of  the 
defense  of  uUra  vires  when  the  contract  has  been,  in  good  faith,  fully 
performed  by  the  other  party,  and  the  corporation  has  had  the  full 
benefit  of  the  performance  and  of  the  contract.  If  an  action  cannot  be 
brought  directly  upon  the  agreement,  either  equity  will  grant  relief  or 
an  action  in  some  other  form  will  prevail.  The  same  rule  holds  e  cen- 
verse.  If  the  other  party  has  had  the  benefit  of  a  contract  fully  per- 
formed by  the  corporation,  he  will  not  be  heard  to  object  that  the  con- 
tract and  performance  were  not  within  the  legitimate  powers  of  the 
corporation.  JSx  parte  Ohippendale,  4  D.  G.,  M.  &  G.  19  ;  In  re 
Nationcd  P,  B,  Build.  Soc,,  L.  R.,  5  Chy.  Appeals,  809 ;  In  re  Cerky 
etc.j  R.  (7.,  4  id.  748  ;  Fishmongers'  Go.  v.  Robertson,  5  McG.  131. 

The  only  justification  for  such  a  plea  by  an  individual  sued  upon  a 
contract  with  a  corporation  is,  that  the  obligation  is  not  mutual,  as  the 
other  party,  the  corporation,  would  not  be  bound  by  it.  The  objection 
to  such  a  defense  in  an  action  upon  an  executed  contract  is  given  by 
TiNDAL,  Ch.  J.,  in  the  case  last  cited,  in  these  words :  <^  Upon  the 
general  ground  of  reason  and  justice,  no  such  answer  can  be  set  up. 
Tlie  defendants  having  had  the  benefit  of  the  performance  by  the  cor« 
poration  of  the  several  stipulations  into  which  they  entered,  have 
received  the  consideration  for  their  own  promises;  such  promise  by 
them  is,  therefore,  not  nudum  pactum  ;  they  never  can  want  to  sue  the 
corporation  upon  the  contract  in  order  to  enforce  the  performance  of 
their  stipulations  which  have  been  already  voluntarily  performed,  and 
therefore  no  sound  reason  can  be  suggested  why  they  should  justify 
their  refusal  to  perform  the  stipulations  made  by  them  on  the  ground  of 
inability  of  the  corporation,  which  suit  they  can  never  want  to  sustain." 

The  same  principle  was  adjudged  in  R.  and  B,  R.  Co.  v.  Procter,  29 
Vt.  98,  Ch.  J.  Redfield  saying :  "  The  only  wrong  in  the  directors  is 
inhaving  exceeded  their  powers ;  the  transaction  with  the  defendants, 
so  far  as  it  goes,  will  tend  to  restore  a  portion  of  the  money  to  its  riglit- 
fol  proprietor,  and  of  this  the  defendants  ought  not  to  complain  as  they 
are  confessedly  solicitous  to  bring  the  directors  of  the  plaintiff's  com- 
pany back  to  their  legitimate  functions.'^  See,  also,  Farmers  cmd  Millers 
Bank  V.  D.  and  M.  R.  Co.,  17  Wis.  872. 
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The  same  equitable  principle  was  intimated  by  Ch.  J.  Kent,  in  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  Parish  v.  Wheder,  22  N.  Y.  491, 
proceeds  and  was  adjudged  upon  this  general  rule,  Ch.  J.  Combtock 
enunciating  the  doctrine  that  "  the  executed  dealings  of  corporationa 
must  be  allowed  to  stand  for  and  against  both  parties,  where  the  plainest 
rules  of  good  faith  require.'* 

Palmer  v.  Lawrence,  3  Sandf.  Sup.  Ct.  161,  lays  down  the  prop- 
osition in  more  comprehensive  terms.  Judge  Dubr,  speaking  for  the 
court,  says :  ^  The  general  rule  which  is  fairly  deducible  from  all  the 
cases  on  this  subject  is,  that  a  defendant  who  has  contracted  with  a  cor- 
fM)  ration  de  facto  is  never  permitted  to  allege  any  defect  in  its  organiza- 
tion as  affecting  its  capacity  to  contract  or  sue.''  The  proposition  may 
not  be  true  in  respect  to  contracts  executory  and  wholly  unexecuted ; 
we  do  not  pass  upon  that.  It  was  decided  in  the  Steam  Namgation  Co. 
V.  Weedy  17  Barb.  378,  that  when  it  was  a  simple  question  of  capacity 
to  contract  arising  either  on  a  question  of  regularity  of  organization  or 
of  powers  conferred  by  the  charter,  a  party  who  has  had  the  benefit  of 
the  contract  cannot  be  permitted,  in  an  action  founded  upon  it,  to  ques* 
tion  its  validity.  Judge  Parker's  opinion,  to  which  nothing  need  be 
added,  is  well  fortified  by  the  many  cases  to  which  he  refers  and  which, 
aside  from  the  argument  of  the  learned  judge,  abundantly  sustain  the 
judgment.  Among  the  cases  referred  to  and  commented  upon  by  Judge 
Parker,  are  Silver  Lake  Bank  v.  North,  supra ;  State  of  Lidiana  v. 
Woram,  6  Hill,  37;  Chester  Glass  Go.  y.  Dewey,  16  Mass.  94;  Stean^ 
hi^at  Co,  v.  McCutcheon,  13  Penn.  St.  13. 

It  is  very  evident,  as  well  upon  principle  as  upon  authority,  that  had 
this  action  been  against  the  debtor  corporation  the  objection  that  the 
contract  was  not  authorized  by  the  charter  of  the  plaintiff  would  have 
been  untenable  and  the  plaintiff  would  have  been  entitled  to  recover. 

Does  the  defendant  and  appellant  stand  in  a  different  position,  or  can 
he  avail  himself  of  a  defense  to  the  original  cause  of  action  of  which  the 
corporation  could  not  ?  There  may  be  defenses  personal  to  the  defend- 
ant, but  objections  which  go  to  the  foundation  of  the  claim  and  demand 
against  and  the  obligation  of  the  corporation  are  not  personal  to  one 
sued  as  trustee  upon  the  statutory  liability.  The  debt  must  be  proved 
by  evidence  competent  against  the  defendants.  The  facts  upon  which 
the  debt  is  founded  must  be  proved.  The  naked  admissions  of  the  cor* 
poration  or  judgment  against  the  corporation  are  not  evidence  against 
the  trustees.  They  are  res  inter  alies  acta;  but  when  facts  are  proved 
which  would  establish  the  existence  of  a  debt  against  the  corporation, 
the  liability  of  the  trustees  for  the  debt  follows  upon  the  proof  of  the 
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other  facta  upon  which  the  liability  is  made  by  statute  to  depend.  A 
debt  necessarily  results  from  the  acts  of  the  corporation  ;  and  whetlier 
Buch  acts  are  such  as,  in  themselves,  create  or  constitute  an  obligatiouc 
or  such  as  wUl  at  law  estop  the  corporation  from  denying  its  liability,  if 
not  important.  The  trustees  are,  by  the  statute,  made  privies  to  the 
acts  and  doings  of  the  corporation  in  the  transaction  of  its  businesa 
resulting  in  a  pecuniary  debt  or  liability.  When  it  is  proved  that  the 
corporation  has  received  property  from  others  under  a  promise  to  pay, 
under  circumstances  which  the  law  would  adjudge  sufficient  to  charge 
the  corporation  for  the  purchase-price,  a  debt  is  established  which  the 
trustees  cannot  dispute,  although  perchance  the  corporation  might,  fur 
any  reason,  have  refused  to  accept  the  property  ;  and  had  it  done  so  no 
legal  liability  would  have  resulted. 

In  Janes  v.  Barlow,  62  N.  Y.  202,  we  held  that  the  liability  of  a  trus- 
tee, upon  the  failure  of  the  corporation  to  make  the  annual  report  called 
for  by  the  statute,  was  co-extensive  and  concurrent  with  that  of  the  cor- 
poration, quoad  the  debt  which  was  sought  to  be  fixed  upon  him.  That 
tliere  must  be  not  only  an  existing  debt  against  the  corporation  but  a 
debt  presently  due,  and  for  the  recovery  of  which  an  action  would  lie 
against  the  corporation  ;  and  that  if  the  corporation  was  not  suable  by 
reason  of  a  novation  or  renewal  of  the  debt,  an  action  would  not  lie 
against  the  trustee.  We  gave  the  defendant  the  benefit  of  that  rule. 
Applying  the  same  principles  here,  and  for  the  reasons  assigned  in  the 
prevailing  opinion  there  given,  we  are  constrained  to  hold,  that  if  a  valid 
debt  exists  against  the  corporation,  to  which  there  is  no  good  defense  at 
law  or  equity  in  behalf  of  the  corporation,  it  must  be  adjudged  and  held 
a  valid  debt  where  the  trustee  is  sought  to  be  charged  with  its  payment. 
This  necessarily  follows  as  the  oonverse  of  the  decision  in  Jones  v.  Bar* 
law.  The  first  step  is  taken  in  establishing  the  liability  of  the  trustees 
where  the  facts  proved  would  entitle  the  plain ti£E  to  a  judgment  against 
the  corporation  for  the  debt  in  suit.  That  establishes  the  existence  of  a 
debt  against  the  corporation ;  and  upon  proof  of  the  other  facts,  viz.,  the 
trusteeship  and  default  in  making  the  report,  the  liabUity  of  the  trustee 
is  proven  and  judgment  must  go  against  him.  Other  questions  may 
arise  in  respect  to  the  report  of  1873,  and  we  do  not  pass  upon  that. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  t« 
abide  event. 

All  ooncnr. 

Judgment  reversed. 
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McGaby  y.  Looms,  appellant. 

(63N.Y.104.) 

Negliffenee  ~-  contributory,  of  ehUd  —  negligence  of  parente. 

In  an  action  to  recover  damages  for  injaries  to  a  child  non  nUjuriSf  occasioned  by  th« 
n^igence  of  the  defendant,  held,  that  negligence  npon  the  part  of  the  parents  is  no 
defense  where  it  appears  that  the  child  had  not  committed  or  omitted  any  act  which 
woold  constitute  oontribatory  negligence  in  a  person  of  years  of  discretion.  Negli- 
gence can  only  be  imputed  to  the  child  through  the  iMurents,  but  when  the  child  has 
done  no  negligent  act  the  conduct  of  the  parents  is  immateriaL    {See  noUy  p.  512.) 

ACTION  for  damages  to  plaintiff  occasioned  through  the  alleged 
negligence  of  the  defendants.  Defendants  operated  a  planing  mill 
in  the  city  of  Brooklyn.  They  used  a  steam  engine  from  which  waste 
hot  water  and  steam  were  conducted  by  a  pipe  under,  the  sidewalk  to  a 
bole  inside  the  curbstone  filling  it  with  the  hot  water.  The  plaintiff,  a 
child  a  little  over  four  years  of  age,  and  who  lived  with  his  parents  near 
by,  went  out  upon  the  sidewalk,  fell  into  the  hole  and  was  severely 
scalded. 

On  the  trial  defendants'  counsel  moved  to  dismiss  the  complaint  on 
the  ground  of  contributory  negligence  on  the  part  of  plaintiff  or  the 
parents,  which  motion  was  denied,  and  defendants'  counsel  excepted. 

The  court  charged,  among  other  things,  that  plaintiff  had  a  right  to 
bo  on  the  sidewalk,  and  had  a  right  to  be  at  play  there.  Defendants' 
counsel  excepted  to  the  latter  portion,  ».  6.,  that  he  had  a  right  to  be  at 
play  there. 

Said  counsel  requested  the  court  to  charge,  ^  that  if  the  child  had  not 
sufficient  discretion  to  see  the  danger  from  the  hot  water  by  reason  oi 
its  tender  age,  then  it  was  negligence  on  the  part  of  the  parents  to  allow 
the  child  to  be  at  this  place  unattended  by  a  sufficient  attendant  to  pro- 
tect it  from  danger."  The  court  refused  so  to  charge,  and  said  oounsel 
duly  excepted. 

Z>.  P.  Banusrd,  for  appellants.  Defendants  are  not  liable  because  of 
the  negligence  of  the  plaintiff.  Hartfield  v.  Bopety  21  Wend.  615; 
Honegsherger  v.  Second  Ave.  R.  B,  Co.,  83  How.  Pr.  193 ;  Burke  v. 
H'way  and  Seventh  Ave.  E,  R.  Ob.,  49  Barb.  529.  The  negligence  of 
plaintiff's  parents  is  a  defense  to  this  action.  HartjUldy.  Roper^  21 
Wend.  615  ;  IM  v.  Forty^^ond  St.  R.  R.  Co.,  47  N.  Y.  817.  The  court 
erred  in  charging  that  plaintiff  had  a  right  to  be  at  play  upon  defend* 
ants'  sidewalk.     McCarthy  v.  City  of  Syracute^  46  N.  Y.  194. 
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Homer  A.  NeUon^  for  respondent.  PlaintifE  was  non  sui  juris,  and 
inca])able  of  forfeiting,  by  his  own  negligence,  his  rights  to  damages  for 
injuries  received  through  the  negligence  of  others.  Mangam  v.  Brooh 
lyn  E.  E.  Go,,  38  N.  Y.  461  ;  O'Mara  v.  H.  R.  Go.,  id.  449  ;  Ihl  v.  Fori^ 
second  St.  R.  R.  Go.,  47  id.  324.  There  was  no  negligence  on  the  pait 
of  plaintiff  or  of  his  parents.  Mangam  v.  Brooklyn  R.  R.  Go.,  38  N 
Y.  461.  Defendants  were  guilty  of  gross  negligence.  Oldfield  v.  N, 
T.  and  H.  R.  R.  Go.,  14  N.  Y.  310,  314;  Mangam  v.  Brooklyn  R.  R. 
Go.,  38  id.  460.  Plaintiff  could  recover  in  this  action,  although  a  tres- 
passer. Lynch  v.  Nurdin,  1  Ad.  &  E.  (N.  S.)  29 ;  Bird  v.  HoJhroohy 
4  Bing.  628. 

CnuRGH,  Ch.  J.  The  question  of  the  defendants'  negligence  in  car* 
rying  a  steam  pipe  from  their  factory  under  the  sidewalk,  and  discharg- 
ing the  same  so  as  to  cause  a  pool  of  hot  water  on  and  adjacent  to  the 
walk,  in  which  the  plaintiff  was  found  injured,  was  properly  submitted 
to  the  jury,  and  no  exception  was  taken  to  the  charge  on  that  subject. 
The  defendants'  counsel  requested  the  court  to  charge  that  if  the  child 
had  not  sufficient  discretion  to  see  the  danger  from  the  hot  water  by 
reason  of  its  tender  age,  then  it  was  negligence  on  the  part  of  the 
parents  to  allow  the  child  to  be  at  this  place  unattended  by  a  sufficient 
attendant  to  protect  it  from  danger.  The  plaintiff  wa^  about  four  yeart 
of  age,  and,  according  to  the  authorities,  must  be  regarded  as  non  s/ui 
juris.  21  Wend.  615;  38  N.  Y.  461,  449 ;  47  id.  317.  The  request 
was  properly  overruled.  It  does  not  claim  that  it  was  negligence  per  se 
to  allow  a  child  four  years  old  to  be  on  the  sidewalk,  and  if  it  did,  such 
a  claim  could  not  be  maintained  as  matter  of  law  ;  but  it  seeks  to  pred- 
icate negligence  of  the  parents  on  the  inabOity  of  the  child  to  discover 
the  danger  from  the  hot  water.  If  the  latter  was  caused  by  the  negli- 
gence of  the  defendants,  as  the  jury  have  found,  it  constituted  an  ol>< 
struction  to  free  passage  upon  the  sidewalk,  which  the  parents  were  not 
required  to  anticipate  or  guard  against.  If  the  child  was  in  a  lawful 
place,  the  parents  were  not  negligent  in  omitting  to  protect  it  against  the 
wrongful  act  of  the  defendants.  But  the  negligence  of  the  parents  in. 
this  case  was  not  a  question.  The  case  was  submitted  to  the  jury  upon 
fhe  negligence  of  the  child,  and  the  jury  were  instructed  that  if  the  lat- 
t43r  was  negligent  in  getting  into  the  water,  he  could  not  recovei .  If  a 
child,  though  non  sui  juris,  has  not  committed  or  omitted  an  act  which 
would  constitute  contributory  negligence  in  a  person  of  years  of  discre* 
tion,  an  injury  by  the  negligence  of  another  cannot  be  defended  upoa 
tbe  alleged  negligence  of  the  parents.     47  N.  Y.  317.     The  child  be» 
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ing  in  a  lawful  place,  and  exercising  what  would  be  regarded  as  ordinary 
care  in  an  adult,  is  entitled  to  recover  for  an  injury  occasioned  by  the 
wrongful  act  of  another,  irreapectiye  of  the  conduct  of  the  parents.  It 
IS  in  cases  where  the  child  has  done  or  omitted  something  which  would 
be  regarded  in  an  adult  as  negligent,  that  the  conduct  of  the  parents,  in 
respect  to  the  degree  of  care  exercised  over  the  child,  becomes  material, 
and  the  reason  is  that  negligence  cannot  be  imputed  to  the  child  except 
through  the  parents  ;  but  when  the  child  has  done  no  negligent  act,  the 
conduct  of  the  parents  may  be  regarded  as  too  remote.  Harifidd  v. 
Roper,  21  Wend.  615,  was  au  instance  where  the  negligence  of  the  pa- 
rents was  material,  because  the  child  was  injured  while  sitting  in  the  trav- 
eled track  of  a  public  highway.  Here,  as  we  have  seen,  the  child  was 
in  a  lawful  place,  and  the  question  of  its  negligence  was  deemed  neces- 
sary by  the  court  to  its  recovery.  If  an  act  could  have  been  imputed  to 
the  child,  which  in  an  older  person  might  have  constituted  negligence,  a 
recovery  could  still  have  been  had  if  the  parents  had  been  free  from 
negligence,  but  the  latter  alternative  was  not  reached  and  not  considered, 
which  was  a  benefit  rather  than  an  injury  to  the  defendants. 

A  point  is  made  upon  an  exception  to  the  remark  of  the  judge,  that 
the  child  had  the  right  to  play  on  the  sidewalk.  This  language  was  used 
in  connection  with  the  remark  that  the  child  had  a  right  to  be  on  the 
sidewalk,  and  the  whole  force  of  the  remark  as  to  the  right  to  play  was, 
that  being  on  the  sidewalk,  the  fact  of  playing  there  would  not  consti- 
tute contributory  negligence,  so  as  to  defeat  a  recovery.  If  it  did  not 
mean  this,  it  had  no  relevancy  to  the  case,  and  was  not,  for  that  reason, 
error.  There  was  no  occasion  for  a  charge  as  to  the  legal  right  of  chil- 
dren to  play  on  the  sidewalk,  to  the  exclusion  of  or  interference  with 
persons  passing  and  repassing,  nor  was  any  such  idea  intended.  That 
it  is  not  unlawful,  wrongful  or  negligent  for  children  on  the  sidewalk  to 
play,  is  a  proposition  which  is  too  plain  for  comment.  The  amount  of 
the  recovery  is  not  reviewable  in  this  court 

The  judgment  must  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed* 

Note.— See  Kerr  v.  Forgue  (64  111.  482),  5  Am.  Rep.  146  and  note ;  Lynch  v.  Smith 
(104  Mass.  52),  6  Am.  Rep.  188;  IhlY.  Forty-second  Street,  etc,  R,  R.  Co.  (47  N.  T.  817), 
7  Am.  Rep.  400  ;  Kay  v.  PeMu  R.  R,  Co,  (66  Penn.  8t.  269),  8  Am.  Rep.  628  ;  Coegrooe  v. 
0£rden(49K.T.  266),  10  Am.  Rep.  961;  ITe^e  v.  MUvooMkee,  etc.  By.  0o.(21  ICfam.  a07)» 
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GiBBS  y.  The  Queen  Insurance  Company,  appellant. 

(63  N.  Y.  114*) 

Fwttgn  corporation '^tervice  on  •»  substituted  servioe, 

A  statnte  provided  that  foreign  insurance  oompaniee,  as  a  prerequiaiteto  doiag  bosineM 
in  the  State,  should  designate  an  attorney  therein,  upon  whom  process  in  suits  against 
such  companies  might  be  served.  Heldf  that  the  service  of  a  summons  on  an  attorney 
ao  designated  gave  to  the  court  jurisdiction,  so  as  to  enable  it  to  render  a  judgiftent 
valid  witliin  the  territorial  limits  and  enforceable  therein  against  defendants'  property 
found  there. 

ACTION  upon  a  policy  of  fire  insurance  issued  in  this  State  upon 
property  therein  by  the  defendant,  a  company  incorporated  under 
the  laws  of  Great  Britain. 

The  laws  of  New  York  (Laws  1853,  ch.  466,  §  23,  as  amended  by 
Laws  1862,  ch.  367,  §  5)  require  foreign  insurance  compauies,  as  a 
prerequisite  to  doing  business  in  this  State,  to  appoint  an  attorney,  upon 
whom  process  of  law  can  be  served,  and  declare  that  service  upon  such 
attorney  shall  be  deemed  a  valid  personal  service  upon  such  corporation. 
The  defendant  had  designated  an  attorney  as  thus  required,  and  the  sum- 
mons in  this  action  was  served  upon  him.  This  appeal  was  on  a  motion 
by  defendant  to  set  aside  the  summons,  upon  the  ground  that  the  defend- 
ant, being  a  foreign  corporation',  the  court  had  no  jurisdiction  of  its  per- 
son, and  that,  as  no  attachment  had  .been  issued,  the  court  had  no  juris* 
diction  of  its  property.  The  motion  was  denied  at  Special  Term,  and 
this  order  was  affirmed  at  General  Term,  and  defendant  appealed. 

Edward  O.  JameSy  for  appellant 

/.  A.  Hathwayy  for  respondent 

FoLGER,  J.  [After  deciding  that  the  suit  was  well  commenced  with- 
out an  attachment.]  And  now  the  second  question  in  the  case  is  pre- 
sented. I  am  aware  that,  in  an  international  point  of  view,  jurisdiction^ 
to  be  rightfully  exercised,  must  be  founded  either  upon  the  person  being 
within  the  territory,  or  upon  the  thing  being  within  the  territory  (Story 
on  Conflict  of  Laws,  §  539),  and  that  the  laws  of  a  sovereign  extend 
over  persons  who  are  domiciled  within  his  territory,  and  over  property 
which  is  there  situate  (id.),  and  that  no  sovereignty  can  extend  its  pro* 
oess  beyond  its  own  territorial  limits  to  subject  either  persons  or  property 
Vol  XX.— 65 
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to  its  judicial  decbions ;  and  that  every  exertion  of  authority  of  that  sort 
beyond  those  limits  b  a  mere  nullity,  and  incapable  of  binding  such  per- 
sons or  property  in  any  other  tribunals.  Picqiiet  y.  Swan,  5  Mason,  S5 
Based  upon  this  doctrine  there  have  been  repeated  decisions  in  this  State, 
which  coincide  with  decisions  in  other  States  and  England,  that  the 
courts  of  one  State  or  country  will  not  enforce  the  judgment  of  a  court  of 
another  State  or  country  rendered  in  personam  against  a  defendant  who 
was  not  served  with  process  within  its  territorial  jurisdiction,  and  who 
did  not  appear  in  the  action,  nor  in  any  manner  submit  himself  to  the 
jurisdiction.  Shumway  v.  SUSman,  6  Wend.  447,  and  cases  there  cited; 
Fergman  v.  Maktm,  11  Ad.  &  £11.  179;  Smith  v.  NkoUs,  5  Bing.  N.  C. 
208.  It  has  been  laid  down  as  a  principle  of  natural  justice,  that  no 
one  shall  be  bound  by  a  judgment  who  has  not  been  served  with  process, 
and  that  a  custom  not  to  summon  or  give  notice  to  the  defendant,  was 
contrary  to  the  first  principles  of  justice  and  could  not  be  good.  Fisher 
V.  Lane,  8  Wils.  297 ;  but  see  S.  C,  2  W.  Blk.  834,  and  comment  in  4 
Bing.,  infra.  And  so  it  has  been  held,  that  even  in  the  jurisdiction  in 
which  the  judgment  has  been  rendered,  it  will  be  reversed  on  writ  of 
error  brought  by  a  defendant  who  was  not  served  with  process,  nor 
whose  property  was  not  attached,  who  was  not  an  inhabitant  of  the 
State,  and  did  not  voluntarily  appear.  Bodurtha  v.  Goodrich,  3  Gray, 
508.  It  is  certain,  however,  that  this  doctrine  has  not  been  always 
adhered  to  in  the  full  extent  in  which  it  is  expressed,  for  many  muni- 
cipal codes  do  provide  for  the  bringing  of  actions  against  non-resident 
absent  citizens  and  non-resident  absent  foreigners,  by  process  not  per- 
sonally served  either  within  or  without  the  jurisdiction,  though  as  to  such 
actions  it  is  held,  in  some  cases,  that  the  effect  of  such  proceedings  is 
purely  local,  and  elsewhere  a  nullity.  Oavan  v.  Stewart,  I  Starkie*s  N. 
P.  428,  per  Ld.  Ellenborough  ;  Ferguson  v.  Mahon,  supra ;  Smith 
V.  NicoUs,  supra.  But  though  a  nullity  elsewhere,  may  they  not  be, 
under  certain  circumstances,  of  validity  in  the  territory  where  enter- 
tained ?  The  judgments  rendered  in  them  have  sometimes  been  respected 
in  other  jurisdictions,  and  intimation  has  been  given  that  they  might  be 
gcod  against  the  property  of  the  defendant  in  the  territory  where  ren- 
dered. In  Burrows  v.  Jemino,  2  Strange,  783,  a  determination  accord- 
ing to  the  local  laws  at  Leghorn,  though  affecting  adversely  one  not 
having  part  in  the  proceedings,  was  held  conclusive.  The  reasons  for 
the  decision  are  not  stated  at  any  length.  In  Douglas  v.  Forreit,  4 
Bing.  686,  decrees  were  pronounced  in  Scotland  against  a  native  there- 
of, who  went  out  of  the  jurisdiction  before  commencement  of  action  and 
never  returned,  and  had  no  notice  of  the  proceedings.    The  decrees  or* 
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dered  him  to  pay  certain  sums  of  money.  He  had  been  gammoned  by 
posting,  acooiding  to  the  law  of  Scotland.  The  Court  of  Common  Pleas 
of  England  held  these  decrees  consistent  with  the  principles  of  justice. 
The  ruling,  howerer,  was  (in  terms)  confined  to  a  case  where  the  party 
owed  allegiancu  to  the  sovereignty  which  gave  the  judgment,  from  being 
bom  under  it,  and  from  his  property  being  at  the  time  protected  by  the 
laws  of  it.  See,  also,  Martin  v.  NtcoUs,  3  Simons,*  458.  In  Becquet  v. 
MacOarthyy  2  Barn.  &  Ad  951,  a  judgment  in  personam  got  in  a  Brit- 
ish colony  against  an  absent  party  without  notice  to  him,  but  by  the  ser- 
vice according  to  local  law  upon  the  king*s  attorney-general  of  the  colony* 
was  held  not  so  contrary  to  natural  justice  as  to  be  void.  But  the  de- 
fendant there  had  been  a  resident  of  the  colony  in  an  official  capacity. 
That  case,  it  has  been  said,  has  been  supposed  to  go  to  the  very  verge  of 
the  law.  Donn  v.  Lippman,  5  CI.  &  Fin.  1 ;  Smith  v.  Ntcoils,  supra. 
A  plea  of  a  judgment  of  the  Admiralty  Court  of  Sierra  Leone  for  same 
cause  of  action,  got  against  the  defendant  therein  when  he  was  out  of  the 
jurisdiction  at  the  time  of  the  commencement  of  the  suit,  and  ever  after 
until  its  termination,  and  had  no  knowledge  of  the  proceedings,  was  held 
ill.  It  is  mentioned  in  the  decision,  as  if  of  some  significancet  that  the 
defendant  had  no  agent  or  other  person  within  the  jurisdiction  upon 
whom  process  of  the  court  could  be  served.  And  that  this  fact  is  of  con- 
sequence appears  from  Hope  v.  Jlape,  4  De  Grex,  McN.  &  6.  *  328.  In 
that  case  the  principle  is  set  forth,  on  which  a  substituted  service  is  or- 
dered when  the  defendant  is  abroad.  The  question  is  there  stated  to  be, 
whether  there  is  any  person  within  the  jurisdiction  who  may  be  fitly 
served,  and  service  upon  whom  may  be  treated  as  equivalent  to  service 
upon  the  absent  person  himself.  The  case  of  an  agent,  managing  all  the 
affairs  of  a  defendant  who  is  abroad,  and  regularly  communicating  with 
him  thereon,  is  put  as  one  in  which  substituted  service  will  be  permitted, 
or  where  he  has  an  agent  in  the  territory  specially  managing  the  par- 
ticular matter  involved.  In  such  cases  the  service  has  been  deemed 
good,  as  the  inference  is  irresistible  that  the  agent  is  impliedly  author- 
ized to  accept  that  particular  service,  or  will  communicate  the  process  to 
his  principal.  The  object  of  all  service  is  said  to  be,  to  give  notice  to 
the  party  on  whom  it  is  made,  that  he  may  be  aware  of  and  may  resist 
what  is  sought  of  him,  and  when  that  is  substantially  done,  so  that  the 
court  may  feel  confident  that  service  has  reached  him,  every  thing  has 
been  done  that  is  required.  In  Hohhouse  v.  Oourteney,  12  Simons,* 
140;  Eng.  Chy.  Rep.,  35th  vol.,  p.  119,  it  is  held  that  where  a  non- 
resident defendant  has  created  an  attorney  in  fact  to  deal  with  the  par- 
ticular matter  afterward  in  suit,  a  service  on  such  attorney  will  be  good 
eervice  upon  the  principal. 
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These  cases  wore  in  cbanoerj,  and  the  orders  made  in  them  were 
authorised  by  act  of  parliament,  though  it  is  said  in  Hope  y.  Hope  that 
the  authority  of  the  conrt  in  that  respect  had  not  been  extended  by  the 
statute.  See  Kerr  on  Actions  at  Law,  chap.  4,  p.  *175.  It  may  be 
that  our  Supreme  Court  has  not  the  authority  to  direct  such  substituted 
senrice  in  this  case.  It  need  not  haye  ;  ^e  act  of  legislature  allows  it, 
and  is  a  higher  source  for  the  power  so  to  serye  and  to  sue. 

Of  course  these  cases  are  not  cited  here,  as  going  further  than  that  the 
seryice  thus  made  gives  jurisdiction  of  the  defendant  for  the  purposes 
of  the  action  thus  commenced,  so  as  to  enable  a  judgment,  yalid  within 
the  territorial  limits  to  which  the  court  is  confined,  to  be  enforced  therein 
against  any  property  found  there.  And  it  seems  to  be  conceded  in 
Tkompton  v.  Emmert,  4  McLean,  96,  that  a  judgment  commenced  by 
attachment  and  rendered  without  notice  to  the  defendant  may  be  enforced 
upon  all  of  his  property  within  the  State,  and  that  it  may  be  within  the 
power  of  the  State  to  subject  all  the  property  of  the  defendant  within  it 
to  the  payment  of  his  debts  in  the  mode  which  the  law-making  power 
may  deem  just.  And  see  Picquet  y.  Swan,  supra,  p.  43.  The  sover- 
eign has  the  right  to  make  laws  to  bind  foreigners  in  relation  to  their 
property  within  his  domains;  in  relation  to  contracts  and  acts  done 
therein,  and  in  relation  to  judicial  proceedings,  if  they  implead  before 
his  tribunals.  Story  on  Confl.  of  Laws,  §  541.  Whether  such  a  judg* 
ment  would  be  recognized  in  another  countiy  is  not  now  under  consider' 
ation. 

And  now  I  am  prepared  to  ask,  would  it  not  be  sufficient  to  confer 
jurisdiction  upon  the  Supreme  Court  over  this  defendant,  in  this  case, 
that  the  defendant  had  filed,  in  some  proper  place  in  the  jurisdiction,  an 
appointment  of  an  agent,  specifying  that  he  was  authorized  to  receive 
for  it  the  very  process  issued  in  this  case,  and  that  thereby  a  suit  therein 
might  be  commenced  against  it,  and  that  the  Supreme  Court  had  ordered 
such  service  to  be  made,  and  that  such  seryice  had  been  made  in  accord- 
ance therewith  ?  Is  it  not  much  more  effectual  to  that  end,  when  the 
legislature  of  the  State  has  enacted  that  the  defendant,  as  a  prerequisite 
to  doing  business  in  this  State,  shall  designate  an  attorney  or  an  agent 
therein  upon  whom  process  iu  any  suit  to  be  commence  against  it  may 
be  served,  and  that  it  has  designated  a  person  as  such  agent,  and  that 
service  of  process  against  the  defendant  has  been  made  upon  him  ?  Is 
not  the  enactment  of  the  statute  by  the  legislature  a  proffer  to  the 
defendant  of  the  power  to  do  business  in  this  State,  if  it  will  subject  itself 
to  the  jurisdiction  of  our  courts,  and  is  not  the  acceptance  of  that  proffet 
by  the  defendant  a  submission  to  that  jurisdiction  ?    If  the  defendant 
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had  authorized  an  attorney  to  appear  for  it  on  the  record,  in  the  Supreme 
Court,  in  this  case,  it  would  have  been  a  voluntary  appearance  and  a 
submission  to  jurisdiction,  and  the  court  would  have  obtained  jurisdiction 
of  the  person  and  could  have  rendered  a  judgment  in  personam.  How 
does  it  differ  in  principle  that  in  anticipation  of  auj  and  all  suits  which 
may  be  brought  against  it,  it  nominates  a  person  upon  whom  service  of 
process  against  it  shall  be  as  effectual  as  service  of  the  same  process  upon 
it  ?  In  my  judgment  the  existence  of  an  agent  made  in  that  way,  for 
that  purpose,  and  upon  such  inducement  and  after  such  statutory  agree- 
ment, meets  the  whole  principle  upon  which  rests  a  substituted  service 
as  set  forth  in  the  case  above  cited.  The  agent  is  created  to  manage  the 
matter  for  it  of  the  reception  and  transmission  of  process  in  suits  to  be 
commenced  against  it,  thus  making  him,  in  an  especial  manner,  a  proper 
person  for  a  substituted  service,  as  being  appointed  especially  therefor, 
by  the  absent  party.  Indeed,  when  to  avail  itaelf  of  the  conditional 
privilege  of  doing  business  in  this  State  held  out  to  it  by  statute  (see 
Laws  of  1862,  ut  supra)^  the  defendant  brings  its  property  here  and 
deposits  it  with  an  officer  of  this  State,  thus  subjecting  it  to  the  adverse 
operation  and  committing  it  to  the  protecting  care  of  the  laws  of  this 
sovereignty,  and  designates  a  person  to  stand  in  its  place  for  the  lawful 
and  valid  personal  service  of  process  upon  it,  why  does  it  not  take  on  a 
q-Hosi  allegiance  to  this  sovereignty,  which  makes  it  so  subject  to  the 
laws  thereof  as  that  the  courts  acting  in  pursuance  of  enactments  to  that 
611(1  may^  and  do,  acquire  a  jurisdiction  over  it,  oo-ez tensive  with  the 
territory  with  which  they  act,  which  is  so  much  a  jurisdiction  of  the 
person  as  makes  here  a  valid  judgment  capable  of  enforcement  upon  any 
property  of  the  defendant  to  be  found  vnthin  this  State  ?  Consider 
further  that  it  is  a  corporation,  which  can  act  only  by  a  natural  person 
as  its  agent  or  officer.  A  foreign  corporation  can  come  into  this  State 
with  its  p^perty,  establish  its  business  and  make  and  enforce  its  con- 
tracts here  only  by  a  natural  person.  Is  it  not,  in  such  case,  within  the 
State  in  propria  persona  for  the  purpose  of  the  jurisdiction  of  the  courts 
of  the  State,  and  for  the  purpose  of  a  judgment  valid  within  the  territo- 
rial limits  of  the  State,  if  the  legislature  of  the  State  chooses  so  to  enact  ? 
Can  it  be  said  to  be  contrary  to  the  principles  of  natural  justice,  that  a 
body  which  can  make  a  contract  only  by  an  agent,  shall  be  bound  to 
take  notice  by  process  served  upon  the  same,  or  a  like  agent,  that  it  is 
called  into  the  courts  of  the  State  to  answer  for  the  non-performance  of 
that  contract  ?  I  think  that  such  is  the  result  of  aU  the  legislation 
upon  this  subject,  which  has  beeu  herein  passed  in  review,  and  that  as 
a  consequence  Uie  summons  in  this  action  was  well  issued  and  well 
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lerred,  and  is  the  legal  commenoement  of  an  action  against  the  de- 
fendant 

There  are  cases  in  tiiis  court  which  are  supposed  to  imply  a  different 
doctrine.  McCormickY.  The  Fenn.  O.  i?.  i?.  Co.,  49  N.  Y.  803,  is  one. 
There  is  no  conflict.  The  plaintiff  there  was  a  non-resident  and  the  sub- 
ject of  his  cause  of  action  was  not  situate  within  this  State,  nor  did  the 
cause  of  action  arise  here,  so  that  he  could  not  have  commenced  an  action 
at  all  against  the  defendant  in  invitum.  Code,  §  471.  The  subject- 
matter  of  the  action  was,  however,  of  a  nature  that  our  Supreme  Court 
had  jurisdiction  of  it,  and  when  the  parties  came  voluntarily  before  it  for 
an  adjudication  it  had  jurisdiction  of  the  persons.  Again,  the  defendant 
in  that  case  was  a  foreign  corporation,  but  it  did  not  appear  that  it  was 
doing  business  in  this  State  so  as  to  have  appointed  an  agent  on  whom 
service  of  process  could  be  made  in  its  stead ;  so  the  decision  in  that  case 
dealt  only  with  the  question  involved  in  the  facts  presented,  and  its 
silence  upon  others  may  imply  no  more  than  that  it  was  not  necessary 
nor  discreet  to  go  abroad  from  the  precise  matter,  and  upon  which,  with- 
out any  thing  else,  the  case  could  be  satisfactorily  disposed  of.  There 
was  a  voluntary  general  appearance  and  submission  to  jurisdiction,  and 
it  was  needful  only  to  state  the  effect  of  that  on  the  objection  of  the  want 
of  jurisdiction.  It  was  the  same  with  The  People  v.  OetUral  Railroad  of 
N.  i/.,  42  N.  Y.  288,  so  far  as  the  question  of  jurisdiction  of  the  person 
was  there  concerned.  In  Sehwinger  v.  Hiehoky  53  id.  280,  it  was  held  that 
a  personal  judgment  for  a  deficiency  arising  upon  a  moitgage  foreclosure 
sale  could  not  be  rendered  against  a  non-resident  who  was  not  served 
with  process  in  this  State,  and  who  had  not  voluntarily  appeared.  There 
was  not  found  there  any  legislative  provision  for  a  substituted  service.' 
The  opinion  seems  to  concede,  that  the  legislature  could  have  declared 
that  a  judgment  got  against  a  non-resident,  upon  service  by  publication 
even,  might  be  enforced  against  all  property  of  the  defendant  within  the 
State,  though  it  would  be  in  rem,  and  could  impose  no  personal  liability. 
Hidbert  v.  Hope  Mut,  Ins.  Go,,  4  How.  Pr.  275,  furnishes  an  able 
opinion  of  a  learned  judge  (Sill,  J.),  and  is  much  relied  on  by  the 
defendants.  That  was  decided  early  in  1850,  before  the  amendments  to 
the  Code  permitting  the  service  of  sunmions  on  a  foreign  corporation, 
when  it  has  no  property  in  this  State,  and  before  the  legislation  of  1853| 
1855  and  1862.  These  amendments  and  this  legislation  are  so  impor* 
tant  in  the  disposition  of  the  questions  in  this  case,  that  I  think  nothing 
more  need  be  said  to  show  that  the  case  in  4  Howard,  supra,  should  not 
hinder  the  result  I  have  reached.  Many  other  cases  are  cited  by  the 
defendants.     It  will  not  be  profitable  to  discuss  them  in  detaO.     Tlie 
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reaBons  for  the  decision  of  this  court  in  this  case  have  been  given,  and 
the  intelligent  practitioner  can  see  wherein  I  differ  from  the  learned  and 
respected  judges  who  have  given  variant  decisions.* 


The  order  appealed  from  should  be  affirmed. 
AU  oonenr. 


Ord0r  qffirtMd. 


Welsh  y.  Cochran,  appellant 

(63  N.  T.  18t) 

Tretpau  — •  of  officer  in  execution  of  proeets  —  liability  of  euitor/or.    Attemey  tnlet 

dient  not  bound  fry  acts  of. 

Is  an  action  of  trespass  for  a  wrongful  seizure  of  plaintifiTs  goods  nuide  by  an  offloez 
under  a  warrant  issued  against  the  goods  of  another  at  the  suit  of  defendant,  ft«M, 
(1)  that  the  defendant  was  not  liable  for  the  wrongful  acts  of  the  officer,  without 
proof  that  he  had  authorized  such  acts  ;  and  (2)  that  the  fact  that  defendant's  attor- 
ney had  directed  such  wrongful  acta  would  not  render  the  defendant  lhtii)le  in  the 
absence  of  proof  of  special  authority  in  the  attorney. 

ACTION  to  recover  damages  for  an  unlawful  seizure  and  ,  cnvtrsion 
of  plaintilTs  property. 
It  appeared  that  the  property  in  question  was  seized  by  the  United 
States  marshal  under  and  by  virtue  of  a  provisional  warrant  issued  in 
proceedings  in  bankruptcy  against  Timothy  Eannen  and  George  Welsh, 
composing  the  firm  of  Kinnen  &  Co.,  directing  the  seizure  of  their 
goods ;  that  after  an  adjudication  of  bankruptcy  the  goods  were  turned 
over  to  the  assignee  and  by  him  sold  as  the  property  of  said  Eannen  & 
Welsh.  The  evidence  offered  to  connect  defendants  with  the  taking 
was,  in  substance,  that  they  were  the  petitioning  creditors  in  the  bank- 
ruptcy proceedings,  and  the  warrant  was  issued  at  their  instance ;  that 

*  Since  this  opinion  was  written,  and  since  the  decision  of  this  case,  my  attention  has 
been  called  to  the  case  of  The  Lqfayette  Ins.  Co,  y.  French^  18  How.  (U.  S.)  401, 
In  which  the  question  here  inrolved  is  well  and  fully  discussed,  and  the  conclusion 
reached  is  the  same  as  that  I  have  come  to  Indeed  that  case  goes  farther,  and  it  it 
held  that  a  judgment  of  a  court  in  one  State,  got  upon  the  service  of  process  upon  the 
agent  therein  of  a  foreign  insurance  company,  is  entitled  to  credit  and  to  be  enforced  ia 
another  State.  See  also  Copin  v.  Adamson^  L.R.,  9£xch.  345;  S.  C,  10  Moak's  Eng 
B.  402;  Schihehy  ▼.  Weetenholz,  L.  R.,  6  Q.  B.  106.— [Folgeb,  J. 
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the  marshal  acted  in  making  the  seizure  under  the  direction  of  the  at- 
U>mey8  employed  by  defendants  in  the  said  proceedings,  one  of  whom 
nvas  present  at  the  seizing,  and  also  directions  of  a  general  agent  of  de- 
fendants ;  that  after  the  seizure  defendants  were  notified  that  a  seizure 
Wits  m:ide,  and  upon  the  instruction  of  said  attorneys,  that  it  was  cus- 
tomary where  goods  were  seized  by  a  marshal  to  give  a  bond,  they  exe- 
cuted a  bond.  Such  bond  was  not  introduced  in  evidence,  and  its  form 
or  conditions  were  not  proved.  It  did  not  appear  that  defendants  were 
notified  before  giving  the  bond  that  the  goods  were  claimed  by  plaintiffs. 
They  were  not  present  at  and  no  direction  from  either  of  them  in  regard 
to  the  seizure  of  the  goods  in  question  was  proved.  Evidence  was  given 
tending  to  show  that  defendants  received  their  distributive  portion  with 
other  creditors  of  the  avails  of  the  sales  by  the  assignee. 

The  court  charged,  in  substance,  that  defendants  were  liable  for  the 
acts  of  the  marshal  in  seizing  the  goods,  and  refused  to  submit  the  ques- 
tion to  the  jury,  to  which  defendants'  counsel  duly  excepted. 

Further  facts  appear  in  the  opinion. 

Judgment  was  entered  in  favor  of  the  plaintiff  on  a  verdict  and  was 
affirmed  at  Greneral  Term. 

B.  F.  Tracyy  for  appellants. 

Owar  Frtshie,  for  respondents. 

Allen,  J.  There  was  evidence  to  go  to  the  jury  tending  to  oonneot 
the  defendants  with  the  officers  in  taking  and  carrying  away  the  chattels 
of  the  plaintifEs ;  but  upon  the  evidence  it  was  a  question  of  fact  for  the 
jury,  and  should  have  been  submitted  to  them.  The  warrant  issued  at 
the  instance  of  the  defendants  only  authorized  the  seizure  of  the  goods 
of  the  bankrupts  named  therein,  and  did  not  direct  the  taking  the  gooda 
of  the  plaintiffs  or  from  their  possession.  There  was  no  direction  from 
the  defendants  to  take  the  property  in  question  or  to  seize  any  goods  in 
the  possession  of  the  plaintiffs.  The  defendants  were  not  present  at  the 
taking  the  goods  or  at  the  time  of  their  sale,  and  did  not,  at  any  time 
in  person,  direct  or  interfere  with  the  persons  committing  the  trespass 
upon  the  plaintiffs.  It  may  be  assumed  that  the  defendants  put  the 
officers  in  motion  ;  but  the  authority  from  the  defendants,  which  the  law 
would  imply,  was  only  co-extensive  with  that  conferred  by  the  warrant, 
and  to  do  only  lawftd  acts  pursuant  to  the  process.  The  law  will  not, 
without  evidence,  presume  an  authority  from  the  defendants,  regarding 
them  as  the  promoters  and  principals  in  the  proceedings,  to  commit  a 
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trespass  or  do  any  unlawful  act.  A  master  is  liable  in  trespass  for  acts 
of  his  servants,  commanded  or  authorized  by  him.  The  authority  may 
be  express  or  implied,  and  a  previous  command  may  be  proved  either  by 
direct  evidence  or  by  any  legal  evidence  which  will  satisfy  the  jury. 
Whether  a  subsequent  ratification,  a  mere  approval  of  the  act,  will  ren- 
der the  master  directly  liable  in  trespass  is  disputed.  Bishop  v.  Mon- 
tague^  Cro.  Eliz.  824  ;  2  Greenl.  Ev.,  §  68.  K,  however,  the  party,  in 
whose  name  and  for  whose  benefit  a  trespass  is  committed,  with  full 
knowledge  of  the  facts  sanction  the  act  and  appropriate  the  proceeds  of 
the  trespass,  it  is  evidence  for  the  jury  from  which  they  may  infer  a 
previous  command  or  authority.  VanderUU  v.  Eichmond  Turnpike  Oo.y 
2  Comst.  479 ;  Fox  v.  Jackson,  8  Barb.  355  ;  Brainerd  v.  Dunning,  80 
N.  Y.  211. 

The  presence  of  the  attorney  of  the  defendants  at  the  time  of  the 
seizure  and  sale  of  the  goods,  and  his  directions  to  the  officers,  did  not 
make- the  defendants  liable  for  the  tortious  act.  In  the  absence  of  proof 
of  special  authority  to  an  attorney,  his  acts  in  directing  the  levy  upon 
or  the  taking  of  goods  upon  process  are  in  excess  of  his  general  powers 
as  an  attorney  and  do  not  affect  or  subject  his  client  to  liability.  AveriU 
V.  Williams,  4  Den.  295.  The  acts  imd  directions  of  the  attorney  were 
not  evidence  against  the  defendants.  Neither  did  the  directions  of  the 
general  agent  of  the  defendants,  without  other  evidence,  connect  the 
defendants  with  the  trespass.  VanderhiU  v.  Eichmond  T\ampike  Oo.y 
supra. 

There  was  some  evidence  that  at  some  time  after  the  seizure  the  de* 
fendants  gave  a  bond  in  some  form  to  the  marshal,  but  the  bond  was  not 
produced  and  it  did  not  appear  for  what  precise  purpose  it  was  given, 
or  against  what  acts  it  purported  to  indemnify  the  marshal  and  his  dep- 
uties, if  indeed  it  was  a  bond  of  indemnity  at  all.  Had  it  been  produced 
it  would  have  been  for  the  court  to  interpret  it,  and  had  it  proved  to  be 
merely  an  indemnity  for  serving  the  warrant  as  against  the  bankrupts, 
it  would  not  have  tended  to  convict  the  parties  to  it  of  a  tortious  taking 
of  the  plaintiffs'  goods.  Oronshaw  v.  Chapman,  7  H.  &  N.  911.  Not 
being  produced  the  circumstance  of  giving  any  bond  was  but  slight 
evidence  to  connect  the  defendants  with  the  trespass. 

The  evidence  to  show  that  the  defendants  received  to  their  personal 
use  any  part  of  the  proceeds  of  the  goods  sold,  or  that  they  did  any  act 
with  knowledge  of  the  facts  and  that  the  goods  were  taken  from  the 
possession  of  the  plaintiffs,  or  that  they  were  claimed  by  them,  as  own* 
era,  was  very  slight.  And  while  the  whole  evidence  may  have  beeu 
sufficient  to  carrv  the  case  to  the  jury  it  was  not  of  that  conclusive  chai^ 
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acter  as  to  justify  the  taking  the  question  from  the  jury  and  disposing  ol 
it  as  a  question  of  law,  or  as  a  fact  established  by  incontrovertible  ovi- 
dence.  It  depended  upon  deductions  and  inferences  from  the  facts 
proved  and  all  the  evidence  in  the  action. 

The  judge  erred  in  refusing  the  request  of  the  counsel  for  the  defend* 
ants  to  submit  this  question  to  the  jury,  ^ead  v.  Burdy  7  Wend.  408  ; 
McMorrU  v.  Simp$<my  21  id.  610 ;  Bay  v.  Gunny  1  Denio,  108 ;  Thur^ 
man  v.  WeU$y  18  Barb.  500 ;  Borrodaile  v.  Leek,  9  id.  611. 

The  judgment  must  be  reversed  and  a  new  trial  granted.  All  concur ; 
except  Miller,  J.,  not  voting. 

Judgmeni  accordingly. 


Swift  v.  The  Masbaohusbttb  Mutual  Life  Insubakoe  Compakt, 

appellant. 

(63N.T.  irn.) 

Ituurance  — •  evidence  of  prior  steUemenU  om  to  healih. 

In  an  action  by  a  wife  to  recover  the  amount  of  an  hwnrance  policy,  iamied  to  her  upon 
the  life  of  her  hiuband,  held,  that  evidence  of  the  decbuations  of  the  husband 
made  to  third  penons  prior  to  the  iiuiaranoe,  when  speaking  of  an  existing  HiffAOff^ 
was  competent  upon  the  qaestion  as  to  the  trathftdneeB  of  statements  made  in  the 
application. 

ACTION  upon  a  policy  of  insurance,  issued  by  defendant  to  plaintiif, 
upon  the  life  of  her  husband,  W.  P.  Swift.  The  defendants 
alleged  misrepresentation  and  concealment  The  policy  contained  this 
clause : 

''In  case  the  statements  made  by,  or  on  behalf  of,  or  with  the 
knowledge  of,  the  said  assured  to  said  company,  as  the  basis  of,  or  in 
the  negotiations  for,  this  contract  shall  be  found  in  any  respect  untrue, 
this  policy  shall  be  null  and  void." 

In  the  application  signed  by  plaintiff  was  the  following : 
*^  And  I  do  hereby  agree  that  the  answers  given  to  the  following 
questions,  and  the  accompanying  statements,  and  this  declaration,  shall 
be  the  basis  and  form  part  of  the  contract  or  policy  between  me  and  the 
said  company ;  and  I  warrant  such  answers  and  statements  as  true  and 
correctly  stated,  and  agree  that  if  the  same  be  not  so  in  all  respects,  iha 
said  policy  shall  be  void,  and  all  moneys  which  may  have  been  paid  oo 
account  thereof,  and  all  dividend  credits  which  may  accrue  thereCrcin 
shall  be  forfeited  to  said  company." 
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In  the  application  it  was  stated  that  the  insured  "  is  now  in  good 
Dealth  and  does  nsnallj  enjoy  good  health." 

^he  examining  physician  testified  upon  the  trial  that  when  examining 
the  insured  he  called  his  attention  to  a  question  in  the  application  and 
the  answer  thereto,  to  the  effect  that  his  mother  had  died  of  scrofula, 
and  asked  if  he  had  ever  had  that  disease  or  any  symptoms  of  it,  that 
he  was  aware  of,  to  which  the  insured  answered :  <*  No,  not  that  I  am 
aware  of;"  and  that  this  answer  to  a  certain  extent  influenced  the 
witness  in  recommending  Swift  as  insurable.  The  application  was  made 
August  20,  1870.  A  witness  was  called  by  the  defense,  who  testified 
that  in  the  winter  of  1869-1870  he  noticed  that  the  insured  was  not 
looking  well,  and  that  he  walked  lame,  and  inquired  of  him  what  was 
the  matter.  The  witness  was  thereupon  asked  to  state  what  answers 
the  insured  gave.  This  was  objected  to  and  objection  sustained,  to 
which  defendant's  counsel  duly  excepted.  Another  witness  testified 
that  in  the  fall  of  1869  he  saw  a  sore  on  the  right  side  of  the  insured. 
The  witness  was  then  asked  if  the  insured  told  him  what  was  the  cause 
of  it,  what  kind  of  a  sore  he  called  it.  This  was  objected  to  as  hearsay 
evidence.  Defendant's  counsel  stated  the  evidence  was  offered  for  the 
purpose  of  showing  that  the  insured  had  scrofula  prior  to  the  insurance, 
to  his  knowledge,  and  that  his  statement  to  the  contrary  was  knowingly 
false.  The  objection  was  sustained,  and  defendant's  counsel  excepted. 
Another  witness  testified  that  in  the  fall  of  1869  he  noticed  that  the 
insured  was  lame,  and  that  he  told  witness  what  was  the  cause  of  it 
The  witness  was  asked  what  the  insured  stated  as  the  cause.  This  was 
objected  to,  objection  sustained,  and  exception  taken. 

The  insured  died  in  May,  1871,  of  scrofulous  disease. 

The  General  Term  affirmed  a  judgment  entered  for  plaintiff  on  a 
verdict,  and  defendant  appealed. 

George  JBUtt,  for  appellant  Evidence  of  declarations  of  a  party 
insured,  made  prior  to  the  insurance  to  various  third  parties,  when 
speaking  of  an  existing  disease,  is  proper  upon  the  question  of  the  truth- 
fulness of  statements  made  by  him  to  the  examining  physician.  Kekeff 
V.  Dh.  Z.  Ins.  Co^  35  Conn.  225  ;  Aveson  v.  Kinnaird,  6  East,  188  ; 
Stcift  V.  Mass.  Mut.  L.  Ins.  Co.,  2  N.  Y.  Sup.  308 ;  Mut.  B.  L.  Ins. 
Co.  V.  Robertson,  59  HI.  123  ;  S.  C,  14  Am.  Rep.  8 ;  WheeUon  v.  Hardisty, 
8  E.  &  B.  255  ;  Mech,  and  Man.  MtU.  Ins.  Co.  v.  Wash.  Mut.  Ins.  Cb., 
1  Hand  (Ohio),  408 ;  May  on  Ins. ;  Sweete  v.  Fairlee,  6  C.  &  P.  1 ; 
Highie  v.  Guard.  Mut.  L.  Ins.  Co.,  53  N.  Y.  603 ;  S.  C,  2  Ins.  L  J. 
761 ;  8  Alb.  L.   J.  761 ;  MaUeson  v.  N.  T.  C.  R.  R.  Co.,  35  N.  Y.  487 
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The  answer  of  the  insured  as  to  the  physician  was  fatally  defective. 
Huckman  v.  Femie,  3  M.  &  W.  505 ;  Cazenove  v.  Brit.  Eq.  As.  C7o.,  6 
C.  B.  (N.  S.)  437  ;  S.  C,  6  Jur.  (N.  S.)  1309 ;  M<yrrison  v.  Mmpratt, 
4  Bing.  60  ;  Maynard  v.  JShode,  1  C.  &  P.  360  ;  In  re  Gen.  Prav.  jL 
A$s.  Go.,  18  W,  R.  396  ;  Everett  y.  Deshorough,  5  Bing.  503  j  Com  v. 
Am.  L.  Ins.  Co.,  64  Barb.  81. 

Geo.  Bowen,  for  respondent.  Evidence  of  statements  of  the  insared 
as  to  the  state  of  his  health,  made  to  others  than  the  examining  physician 
or  the  defendant,  was  not  competent.  Bawls  v.  Am.  L.  Ins.  Co.,  36 
Barb.  357, 864  ;  27  N.  Y.  282,  290 ;  Bliss  on  Life  Ins.  (let  ed.),  §  374 ; 
Sufifl  V.  M.  Mni.  L,  Ins.  Co.,  2  N.  Y.  Sup.  302.  It  was  immaterial 
whether  the  insured  concealed  the  fact  that  Doctor  Hutchins  was  his 
family  physician.     Bedjleld  v.  C.  P.  Ins.  Co.,  56  N.  Y.  354. 

FoLGEB,  J.  [After  discussing  the  facts  as  presented  on  exception  to 
the  denial  of  a  motion  for  a  nonsuit.] 

The  defendant  offered  to  prove  statements,  made  by  the  subject 
insured  to  different  persons  prior  to  the  insurance,  as  to  his  own  health, 
and  the  cause  of  ailments  he  had  and  showed,  at  the  time  of  making 
those  statements.  The  proof  was  excluded.  It  is  to  be  observed  that 
the<«c  statements  were  alleged  to  have  been  made  prior  to  the  insurance, 
and  in  immediate  reference  to  his  acts,  and  to  facts  in  his  then  bodDy 
condition,  and  so  do  not  fall  within  the  ruling  in  Bawls  v.  Am.  L.  Ins. 
Co.,  27  N.  Y.  290,  where  it  was  held  that  the  holder  of  a  life  policy 
was  not  to  be  affected  by  hearsay  declarations  of  the  subject  of  the 
insurance,  made  after  the  policy  was  issued,  of  facts  alleged  to  have 
existed  before  it  was  issued.  The  plaintiff  in  the  case  before  us  had 
made  a  written  declaration,  that  the  subject  of  the  insurance  was  in 
good  health  at  the  time  of  making  her  application  for  insurance,  and 
that  he  did  usually  enjoy  good  health.  It  was  made  a  condition  of  the 
contract,  that  if  the  statements  made  by  or  on  behalf  of  the  insured,  as 
the  basis  of  or  in  the  negotiations  therefor,  should  be  found  to  be  untrue 
Ml  any  respect,  the  policy  should  be  void.  The  testimony  which  was 
received  in  the  case  tended  to  show  that  the  subject  insured  died  of  a 
scrofulous  disease,  and  the  jury  might  have  so  found.  Hence  an  Issue 
in  the  case,  was  the  real  state  of  health  of  Swift  at  the  time  of  the 
application  for  the  insurance,  and  whether  he  was  then  the  subject  of 
scrofula,  or  had  ever  had  symptoms  of  it  to  his  own  knowledge.  He 
had  been  asked  by  the  examining  physician,  in  regard  thereto,  and  had 
answered  in  the  qualified  negative,  that  he  was  not  aware  thereof.     It 
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is  plain  that  if  he  was  aware  thereof,  the  information  which  he  had  was 
of  essential  importance  to  the  defendants,  and  it  is  equally  plain  that 
his  denial  that  he  was  aware  thereof  was  a  material  representation,  and 
tliat  if  it  was  untrue  it  was  a  concealment  seriously  affecting  the  validity 
of  the  contract.  It  is  equally  plain  that  the  defendants  had  the  right  to 
show,  not  only  how  the  fact  was,  but  that  Swift  knew  how  it  was.  To 
ordinary  apprehension  it  is  a  ready,  and  generally  a  reasonably  conclu* 
sive  way  of  showing  a  person's  knowledge  of  his  bodily  condition,  to 
prove  his  declarations  concerning  it,  concurrent  with  some  fact  or  act  in 
relation  thereto.  It  is  conceded  that  acts,  doings  and  appearance,  as 
that  the  person  was  lame,  was  pale  and  haggard,  was  weak,  may  be 
shown.  It  is  a  rule  that  when  an  act  is  done,  to  which  it  is  necessary 
or  important  to  ascribe  a  motive  or  a  cause,  what  was  said  by  the  actor 
at  the  time,  from  which  the  motive  or  cause  may  be  collected,  is  part  of 
the  res  gesUe  and  may  be  given  in  evidence.  Ambrose  v.  Olendon^  Cases 
temp,  Hardw.  254;  Bateman  v.  Bailey ^  5  T.  R.  512;  Gilchrist  v.  Bale^ 
8  Watts,  355-858  ;  Barnes  v .  AUeriy  1  Keyes,  890  ;  Caughey  v.  Smithy 
47  N.  Y.  244.  And  this  is  so  sometimes  when  the  actor  is  not  a  party 
to  the  suit,  as  well  as  sometimes  when  he  is.  When  words  go  with  an 
act  the  nature  of  which  is  the  subject  of  inquiry,  they  are  taken  aa 
original  evidence,  because  what  is  said  at  the  time  is  legitimate,  if  not 
the  best,  evidence  of  what  was  passing  in  the  mind  of  the  actor. 
I  Phil,  on  Ev.  *185  ;  and  see  Thomas  v.  Oonnell,  4  Mees.  &  Wels. 
267,  where  declarations  of  a  bankrupt  were  received  to  show  knowl* 
edge  by  him  of  his  insolvency,  the  fact  of  his  bankruptcy  being  proven 
aliunde.  So  when  one  is  lame,  or  weak,  or  otherwise  in  bad  bodily 
plight,  his  statement  as  to  the  cause,  character  and  degree  thereof, 
made  at  the  time  of  the  physical  exhibition  of  the  infirmity,  would 
seem  to  be  a  legitimate  mode  of  reaching  his  knowledge  of  his  own 
condition. 

But  it  is  said  that  testimony  of  such  declarations,  in  cases  like  this,  is 
hearsay  evidence,  and  may  not  be  received  against  another  than  the 
actor  himself.  The  cases  above  cited  show  that  this  is  not  always  the 
case,  but  that  where  there  is  a  legal  relation  between  the  actor  and 
another,  so  that  the  act  and  the  declaration  respecting  it,  do  have  a 
legitimate  connection  with  that  other,  and  a  natural  and  legitimate  effect 
upon  him  and  his  legal  relations  with  others,  the  declarations,  when  a 
part  of  the  res  gestce,  may  be  received  in  evidence.  There  is  not  perfect 
agreement  in  the  books  upon  the  question,  whether  the  declarations  of 
the  subjea^  of  a  life  insurance  as  to  state  of  health,  made  to  others  than 
the  insurers  or  their  agents,  may  be  received  in  evidence  against  the 
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holder  of  the  policy.  One  of  the  earliest  cases  is  Avesan  y.  Kinnaird^ 
6  East  (1805),  188,  where  it  was  held  that  dedarations  of  the  wife, 
whose  life  was  insored,  made  while  she  was  in  bed  and  seemingly  ill, 
after  the  application  for  the  insurance,  but  before  the  policy  had  been 
received  by  the  husband,  were  properly  taken  in  evidence.  They  we.re 
admitted  there  on  the  ground  that  such  declarations  were  evidence  upon 
the  fact  of  health,  and  that  they  were  in  the  nature  of  a  cross-examina- 
tion of. her  statements  to  the  medical  examiner.  KeUey  y,  Univ.  L.  Int. 
Cb.,  Zb  Conn.  225,  relied  upon  the  case  in  East,  supra^  and  held  that 
declarations  made  before  the  issuing  of  the  policy  were  properly  received. 
Edwards  v.  Barron^  cited  in  Ellis  on  Insurance,  *  116,  was  a  case  in 
which  declarations  made  before  and  after,  were  received.  The  sound- 
ness of  these  decisions  has  been  called  in  question.  See  MuUiner  v. 
Guard.  Mui.  Life  Ins.  Co.,  1  T.  &  C.  448 ;  Wash.  L.  Ins.  Co.  v.  Haney 
10  Kan.  525;  The  Frat.  Mat.  Life  Ins.  Co.  v.  Applegaie,  7  Ohio  St 
292.  In  the  last  case  it  is  said  that  Aveson  v.  Kinnaird,  supra,  has  not 
been  acquiesced  in,  and  that  the  contrary  doctrine  is  held  in  Stohart  v. 
DrydeUy  1  M.  &  W.  615.  I  think  that  Stohart  v.  Dry  den  does  not  pro- 
fess to  overrule  Aveson  v.  Kinnctird,  or  to  establish  that  the  conclusion 
there  arrived  at,  upon  the  question  there  involved,  was  not  correct ; 
though  the  reasoning  indulged  in,  and  the  authorities  cited  there,  are 
criticised.  Nor  have  I  been  able  to  discover  where  any  court  has  held, 
that  the  declarations  of  one  whose  life  has  been  insured  for  the  benefit 
of  another,  made  as  to  his  state  of  health,  and  made  at  a  time  prior  to 
and  not  remote  from  his  examination  by  the  surgeon  of  the  insurer,  and 
in  connection  with  facts  or  acts  exhibiting  his  state  of  health,  have  been 
rejected  from  the  evidence,  where  the  issue  was  as  to  his  knowledge  of 
his  own  bodily  state  at  that  time.  There  are  decisions  that  declarations, 
made  after  the  contract  of  insurance  has  been  effected,  may  not  be  put 
in  evidence  ;  but  they  are  put  upon  the  intelligible  reason,  that  after  the 
contract  of  insurance  has  been  effected,  the  subject  of  insurance  has  no 
such  relation  to  the  holder  of  the  policy,  as  gives  him  power  to  destroy  or 
affect  it  by  unsworn  statements.  10  Kan.,  supra  ;  7  Ohio  St.,  supra  ;  Mul» 
liner  v.  Guard.  Life  Ins.  Co.,  supra;  Rawls  v.  Mut.  Life  Ins.  Co.,  27  N.  Y. 
282.  And  in  some  cases  it  is  said  that  such  declarations  in  relation  to  acts 
and  facts,  made  prior  to  the  issuing  of  the  policy,  are  not  a  part  of  the  res 
gestae  of  those  acts  and  facts.  But  the  remark  did  not  grow  out  of  the 
facts  of  the  case.  It  is  sometimes  asserted  that  the  case  last  cited,  and 
the  same  case  in  the  court  below  36  Barb.  357,  do  hold  that  prior 
statements  are  inadmissible.  See  Bliss  on  Life  Ins.,  §  372  ;  1  Bigelow's 
Life,  Accident  and  Ins.  R.  549,  558.     But  it  does  not  appear  from  the 
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statements  of  the  case  in  Barbour  and  Smith  27  N.  Y.  that  the  dechu*a- 
i^ions  offered  were  prior  to  the  issuing  of  the  policy ;  and  it  does  from  the 
statement  in  Smith  that  they  were  subsequent ;  and  so  they  are  shown 
to  have  been,  by  a  reference  to  the  case  and  points  deposited  in  the  State 
Library.  It  is  true  that  the  opinion  of  the  learned  judge  given  in  Bar* 
hour  condenms  the  introduction  in  evidence  of  prior  declarations.  But 
as  it  does  not  appear  that  any  such  were  offered  the  remark  was  obiter  ; 
and  as  it  does  not  appear  that  they  were  offered,  as  having  been  made  in 
connection  with  his  prior  acts,  to  show  the  knowledge  of  the  insured  at 
the  time  of  his  medical  examination,  the  remark  is  still  less  applicable  to 
the  question  we  have  in  hand.  We  must  conclude  that  there  is  no  de- 
cisive authority  against  the  admission  of  prior  declarations  accompanying 
acts  to  show  knowledge  while  there  is  some  for  it.  Upon  the  principle 
of  the  matter,  we  hold  that  when  made  at  a  time  not  too  long  before  the 
application  and  examination  ;  and  when  a  part  of  the  res  gestae  of  some 
act  or  fact,  exhibiting  a  condition  of  health  which  they  legitimately  tend 
to  explain,  they  are  admissible  to  show  knowledge  in  the  subject  of  the 
insurance  of  his  physical  condition.  Statements  made  by  a  person  while 
disclosing  a  woimd  or  sore,  as  to  the  cause  or  nature  of  it,  are  evidence, 
not  much  weaker  than  the  existence  of  the  wound  or  sore,  of  his  knowl* 
edge  of  his  bodily  state.  The  latter  prove  that  he  knew  that  he  was  ail  • 
ing,  and  no  one  denies  that  the  proof  of  them  is  admissible,  to  show  that 
he  was  and  that  he  knew  it.  The  former  tend  to  prove  with  more  or 
less  certainty,  as  the  cause  and  character  of  the  ailment  are  more  or  less 
in  the  common  and  unskDled  knowledge  of  men,  that  the  cause  and  char* 
acter  of  it  are  known  to  him.  The  taker  of  a  life  policy  from  insurers, 
when  he  asks  payment  after  the  death,  is  liable  to  an  inquiry  into  the 
previous  life  and  condition  of  the  subject  insured,  at  the  time  of  the 
application  for  the  insurance,  or  at  a  prior  time  not  remote  therefrom. 
All  facts  may  be  proven  which  tend  to  show  that  condition,  because  he 
has  a  legal  relation  to  them,  and  they  legitimately  affect  his  right  to  the 
contract  which  he  has  got  As  he  presents  the  subject  of  insurance  to 
the  insurers,  as  one  who  for  him  may  make  answer  to  their  material  in- 
quiries, and  as  one  who,  to  the  extent  of  his  knowledge,  will  make 
answer  thereto  truthfully,  he  has  a  legal  relation  to  the  subject  of  in- 
Burance,  and  is  bound  «by  his  answers  of  material  facts,  and  is  affected  by 
his  knowledge  and  his  answering  according  thereto  or  variant  therefrom. 
Hence  it  is  that  any  prior  fact  or  act,  not  too  remote,  is  proof  against  the 
policy  holder,  of  knowledge  concealed  by  the  subject  of  the  insurance. 
Hence  it  is,  too,  that  any  statement  which  is  part  of  the  res  gesta  of  such 
prior  fact  or  act  tending  to  characterize  and  explain  it,  is  also  proof 
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thereof,  thoagh  tins  worn  to.  Facts  occarring  after  the  insurance  has 
been  effected  may  be  evidence,  inasmuch  as  all  facts  which  are  material 
are  competent  to  be  proven.  But  the  subsequent  statements  of  the  sub- 
ject of  insurance,  not  connected  with  a  cotemporary  act  or  fact,  are  then 
but  hearsay,  for  in  such  case  the  policy  holder  has  no  such  legal  relation 
to  the  subject  as  that  the  latter  may  affect  him  by  his  unsworn  declara* 
tions ;  and  the  declarations  have  no  such  connection  with  any  prior  act 
or  fact  as  to  be  a  part  of  the  rea  getUs  thereof.  •  •  • 

For  the  error  in  rejecting  the  statements  of  Swift  tending  to  show 
knowledge  of  his  physical  state,  the  judgment  must  be  reversed  and  a 
new  trial  ordered. 

All  concur ;  except  Chubch,  Ch.  J.,  not  voting. 

Judgment  reveneSL 


Wood  v.  Fibk,  appellant. 

(63  N.  T.  245.) 

SWrvfy  —  «n  a  ttaivtory  undertaking —  dtteharge  of  UMUhf  on  deoA  ^wntfy. 

An  nndertaldxig  giren  apon  appeal  in  an  action  read  thns  :  "  We,"  .  .  .  (naming 
sureties)  "  do  hereby,  pursuant  to  the  statute  in  snch  case  made  and  provided,  under- 
take," etc.  Heldy  (1)  tiiat  the  obligation  was  joint  and  not  serend  ;  (2)  that  npoa 
the  death  of  one  of  the  sureties  his  estate  was  discharged  from  liability  l^ereon  both 
in  law  and  in  equity  ;  and  (3)  that  the  liability  of  the  parties  was  not  affected  by  the 
fact  that  the  undertaking  was  given  in  pursuance  of  a  statute. 

ACTION  against  Lucy  D.  Fisk,  as  executrix  of  the  last  will  and  tes- 
tament of  James  Fisk,  Jr.,  deceased,  to  recover  on  an  undertaking 
signed  by  him  and  another. 

In  1867,  the  plaintiff,  Wood,  recovered  judgment  in  the  Supreme 
Court  against  one  Belden.  An  appeal  was  taken  by  Belden  to  the 
€reneral  Term,  and  for  the  purposes  of  such  appeal  the  undertaking 
here  sued  on  was  given,  and  which,  after  recitifig  the  judgment,  etc, 
was  as  follows : 

"  Now,  therefore,  we,  James  Fisk,  Jr.,  of  Fifth  Avenue  Hotel,  in  the 
city  of  New  York,  and  TT.  B.  Bradford,  of  No.  159  West  Twenty-third 
street,  in  said  city,  do  hereby,  pursuant  to  the  statute  in  such  case  made 
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and  provided,  undertake  that  the  said  appellant  will  pay  all  ooets  and 
damages  which  maj  be  awarded  against  him  on  said  appeal,  not  exceed* 
ing  $500,  and  do  also  undertake,  that  if  the  said  judgment  so  appealed 
from,  or  anj  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
said  appellant  will  pay  the  amount  directed  to  be  paid  by  the  said  judg- 
ment,  or  the  part  of  such  amount  as  to  which  the  said  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  and  costs  which 
shall  be  awarded  against  said  appellant  on  the  said  appeal." 

The  judgment  was  reversed  by  the  General  Term  and  an  appeal  was 
taken  by  the  plaintiff  to  the  Court  of  Appeals,  where  the  decision  of  the 
General  Term  was  reversed  and  the  judgment,  as  it  was  originally 
recovered,  was  affirmed.  Judgment  to  that  effect  was  duly  entered  on 
the  9th  day  of  July,  1873.  James  Fisk,  Jr.,  died  January  7th,  1872. 
After  the  judgment  of  affirmance  was  entered  on  the  decision  of  the 
Court  of  Appeals  an  action  on  the  undertaking  was  commenced  and 
judgment  recovered  by  the  plaintiff  against  Bradford.  An  execution 
was  issued  and  returned  unsatisfied,  and  the  plaintiff  thereupon  com- 
menced this  action  upon  the  undertaking  to  recover  the  amount  due  on 
the  judgment  against  Belden,  with  the  costs  of  the  appeal.  The  court 
dismissed  the  complaint  and  ordered  exceptions  to  be  heard  at  first 
instance  at  General  Term.  The  General  Term  reversed  the  order,  and 
df  fendant  appealed. 

Hmner  A,  Nelson,  for  appellant  Upon  the  death  of  one  of  two  joint 
obligors,  who  are  merely  sureties,  the  survivor  only  is  liable.  GeUy  v. 
Binsse,  49  N.  Y.  885;  PickersgtU  v.  Lahens,  15  Wall.  140;  K  S.  y. 
Price,  9  How.  90 ;  Puckshafer  v.  White,  1  J.  &  S.  267.  The  contract 
of  a  surety  is  the  measure  and  limit  of  his  liability.  McOhukey  y. 
CromweU,  11  N.  Y.  593,  601 ;  Rue  v.  AUer,  5  Den.  119;  Benjamin  v. 
Benjamin,  5  N.  Y.  388. 

Bastus  S.  Bantam,  for  respondent.  The  obligation  of  the  undertaking 
was  joint  and  several.  Seacard  v.  Morgan,  3  Keyes,  640 ;  Code,  §  835  ; 
Morange  v.  Mudge,  6  Abb.  243 ;  3  N.  Y.  335.  A  judicial  bond  must 
be  construed  by  reference  to  the  law  in  pursuance  to  which  it  was  made. 
58  N.  Y.  319  ;  11  id.  598,  560 ;  8  Abb.  Ct.  App.  Dec.  339  ;  2  id.  399. 
As  between  plaintiff  and  themselves  Fisk  and  Bradford  were  not  sure- 
ties, they  were  bound  by  an  original  contract  on  their  part  for  a  good 
consideration  to  pay  his  judgment  if  it  should  be  affirmed.  U.  S.  v. 
Price,  9  How.  83  ;  Thompson  v.  Blanchard,  3  N.  Y.  335  ;  Chit  on  Cout 
(9th  Am.  ed.)  450-452  ;  43  Barb.  131 ;  Slingerland  v.  Morse,  7  Johns. 
Vol.  XX.— 67 
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468;  SkeUon  y.  Brewtter.  8  id.  876;  GM  ▼.  PkOUps,  10  id.  412; 
jRoffen  V.  Knedand,  18  Wend.  114;  Farley  t.  Cleaveland,  4  Cow.  489 ; 
10  How.  384 ;  25  N.  Y.  486,  487 ;  2  Abb.  Ct  App.  Dec.  400. 

Miller,  J.  The  undertaking  upon  which  this  action  was  brought 
was  manifestly  a  joint  obligation  on  its  face,  and  acooxding  to  welt- 
settled  rules  applicable  to  such  cases,  the  two  obligors  were  mere  sure- 
ties,  and  upon  the  death  of  one  of  them  his  estate  was  discharged  both 
at  law  and  in  equity,  and  the  survivor  only  was  liable.  In  Getiff  y. 
Binsse^  49  N.  Y.  385;  S.  C,  10  Am.  Rep.  379,  it  was  held  that  upon 
the  death  of  one  of  the  makers  of  a  joint  promissory  note,  who  was  not 
liable  for  the  debt  irrespective  of  the  joint  obligation,  but  who  signed 
the  note  simply  as  surety,  his  estate  is  absolutely  discharged  both  in  law 
and  equity,  and  the  survivors  only  are  liable.  The  correctness  of  this 
rule  cannot  be  doubted.  It  is  true  that  in  the  case  cited  the  note  was 
given  and  taken  in  that  form  voluntarily,  and  not  in  conformity  with 
any  statute,  as  is  the  case  here ;  but  I  am  unable  to  see  how  that  circum- 
stance alters  the  liability  of  the  defendant  in  this  case,  or  that  the  pro- 
vision of  the  Code,  in  pursuance  of  which  the  obligation  in  question  was 
given,  in  any  way  affects  or  controls  the  plain  import  of  the  under- 
taking. It  is  true  that  the  Code,  under  which  the  undertaking  was 
executed  (§§  384,  335),  provides  that  an  undertaking  shall  be  given  and 
the  form  thereof,  but  there  is  nothing  in  the  enactment  which  demands 
that  it  shall  be  joint  or  otherwise,  or  which  indicates  that  it  was  designed 
to  place  any  special  construction  upon  the  provision  cited  in  reference 
to  the  nature  or  effect  of  the  obligation  which  might  be  assumed.  Con- 
cede that  the  object  of  the  provision  was  to  give  to  the  party,  for  whose 
benefit  it  was  executed,  security  for  the  judgment  from  which  an  appeal 
was  taken,  it  by  no  means  follows  that  this  was  to  be  done  by  placing  a 
construction  upon  the  language  used  in  the  instrument  which  might  be 
executed,  different  from  what  it  ordinarily  would  bear,  and  which  would 
be  unwarranted  by  the  terms  actually  employed. 

The  object  of  requiring  two  sureties  to  execute  the  undertaking  was 
t*)  secure  the  judgment  recovered,  but  not  to  prescribe  language  which 
could  be  used  for  such  a  purpose.  It  is  not  to  be  assumed  that  the  legis- 
lature intended  to  define  the  effect  of  any  particular  words,  or  to  say 
that  in  an  undertaking,  joint  in  form,  the  sureties  should  be  severally 
liable.  No  such  intention  is  manifest  or  legitimately  to  be  inferred,  and 
the  question  as  to  what  the  statute  intended  does  not  arise,  for  whatever 
the  intention  may  have  been  cannot  affect  the  language  employed  so  m 
to  ^ve  a  construction  to  the  instrument  in  contravention  of  its  plaio 
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meaning.  The  language  must  be  considered  the  «ttme  as  if  it  had  beeo 
used  in  any  other  instrument,  and  while  proper  terms,  if  inserted,  might 
render  sureties  in  such  an  undertaking  severallj  liable,  there  is  no 
sufficient  reason  for  claiming,  when  thej  are  omitted,  that  the  instru- 
ment by  a  forced  and  constrained  construction  can  be  regarded  as  diffei- 
ent  from  what  it  fairly  imports.  The  interpretation  given  is  amply 
sustained  by  authority.  In  Pickersgill  v.  Lahens,  15  Wall.  140,  an 
action  brought  to  compel  the  executors  of  an  estate  to  pay  the  amount 
of  a  joint  bond  which  the  testator  had  executed  under  a  statutory  pro- 
vision, it  was  held  that  the  estate  was  not  liable.  It  was  claimed  in  the 
case  cited,  as  it  is  here,  substantially,  that  a  statutory  obligation  was 
different  in  principle,  and  should  be  interpreted  differently  from  a  con- 
tract made  by  private  parties  between  themselves,  as  the  obligors  could 
not  direct  the  form  or  elect  whether  they  would  accept  or  refuse  it ;  and 
the  court  held  that  a  joint  and  several  bond  was  authorized,  and  that  in 
the  absence  of  evidence  it  must  be  assumed  that  the  obligor  knew  the 
difference  as  between  the  different  kinds  of  obligations,  and  became 
bound  in  the  way  he  did  because  a  joint  obligation  was  more  advan- 
tageous  to  him.  The  court  say :  '^  It  is  undoubtedly  true,  as  words  of 
severalty  are  not  employed,  that  a  joint  bond  is  a  compliance  with  the 
law,  but  it  by  no  meaus  follows  that  a  joint  and  several  obligatiqp  is  not 
an  equal  compliance  with  its  terms.  It  is  certainly  not  forbidden,  ai.d 
as  the  statute  is  sUent  on  the  subject  the  fair  intendment  is  that  either 
was  authorized,  and  that  the  court  had  a  right  to  direct  which  should  be 
given."  An  attempted  distinction  is  sought  to  be  made  between  the 
case  cited  and  the  one  at  bar,  because  the  instrument  required  in  the 
former  case  was  of  a  fixed  and  settled  character  upon  which  the  liability 
of  the  persons  executing  it  was  clearly  defined  by  the  principles  of  the 
common  law.  It  is  not  apparent  how  any  such  distinction  can  be 
applied,  and  no  sufficient  reason  is  shown  why  the  rules  referred  to 
in  the  case  cited  cannot  be  invoked  in  the  case  now  presented.  This 
same  principle  was  also  upheld  in  the  case  of  Tlie  United  States  v.  Pricey 
9  How.  (U.  S.)  90,  and  there  is  no  distinction  between  the  principle 
applicable  to  the  case  at  bar  and  that  laid  down  in  the  cases  cited.  In 
cases  of  suretyship,  the  contract  being  the  measure  of  the  liability,  courts 
will  not  construe  a  statute  under  which  such  a  contract  is  made  in  such 
a  manner  as  to  enlarge  the  obligations  of  the  surety  beyond  the  terma 
of  his  contract     McChukey  v.  Oramwellj  11  N.  Y.  593. 

It  cannot,  we  think,  be  claimed  that  the  language  of  the  undertaking 
was  several.  The  case  of  Morange  v.  Mudge  6  Abb.  248,  cited  by  the 
appellant's  counsel,  which  holds  that  a  similar  undertaki'jg  is  several  as 
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well  as  joint,  is  a  Special  Term  decision,  and  not  well  considered.  The 
only  authority  cited  by  Daties,  J.,  who  wrote  the  opinion,  to  uphold 
the  doctrine  laid  down,  is  a  case  where  there  was  a  joint  loan  of  money, 
which  stands  upon  entirely  a  different  principle  from  one  where  sureties 
sign  an  obligation  in  that  capacity,  as  both  parties  received  the  benefit 
of  the  loan  as  principals.  This  is  not  in  any  respect  analogous,  and 
does  not  bear  upon  the  question  discussed. 

It  is  insisted  that  the  contract  was  not  one  of  suretyship,  but  an  inde- 
pendent original  contract,  for  a  valid  consideration,  to  pay  the  judgment, 
if  it  should  be  affirmed.  The  contract  of  the  sureties  was,  that  the 
appellant  should  pay  all  costs  and  damages,  and  the  judgment,  if  the 
«ame  was  affirmed.  It  was  for  the  benefit  of  the  appellant,  without  any 
consideration  of  benefit  to  the  sureties,  and  they  were  only  bound  in  the 
event  that  the  appellant  did  not  pay  as  he  was  liable  to  do.  The  instru- 
ment then  was  a  collateral  obligation  ;  a  mere  contract  of  suretyship  for 
the  benefit  of  another  who  was  originally,  and  continued  to  be,  liable  to 
pay,  and  nothing  more  nor  less  than  this.  It  could  not  have  been  made 
more  explicit  and  clear  if  the  undertaking  had  stated  in  so  many  words 
that  the  obligors  were  only  sureties.  Independent  of  the  fact  that 
this  is  manifest  upon  the  face  of  the  undertaking,  sections  334  and  335 
of  the  Code,  in  conformity  with  which  the  undertaking  was  executed, 
expressly  provide  for  '^  two  sureties,*'  thus  declaring  in  direct  terms,  that 
the  contract  is  one  of  suretyship.  This  would  seem  to  settle  any  ques- 
tion which  might  arise  in  regard  to  the  actual  character  of  the  obligs^ 
tion  assumed. 

We  have  been  referred  to  some  reported  cases  which,  it  is  claimed, 
hold  a  contrary  doctrine ;  but  after  a  careful  examination  it  is  apparent 
that  none  of  them  are  applicable  to  an  instrument  executed  in  pursuance 
of  a  statutory  provision  and  bearing  the  characteristic  features  of  the  one 
upon  which  this  action  was  brought.  Without  reviewing  them  it  is  suf* 
ficient  to  say  that  they  all  involve  the  question  whether  the  agreement 
made  was  within  the  statute  of  frauds,  and  in  most,  if  not  all  of  them 
each  of  the  defendants  who  was  prosecuted  had  made  the  debts  of  another 
tlieir  own  by  a  valid  agreement  founded  upon  a  new  and  sufficient  con- 
-sifleration.  There  is  no  new  and  original  consideration  of  benefit  to  the  de« 
Pendant  here  which  brings  the  obligation  within  the  principle  of  the  cates 
referred  to,  and  renders  the  obligors  principals  instead  of  suretieS)  in- 
•dependent  of  the  statute  which,  as  we  have  seen,  declares  them  to  be 
sureties. 

Even  although  the  liability  of  the  sureties  attacl  upon  the  affirmance 
of  the  judgment,  and  an  action  could  then  be  brought  immediately  with 
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oat  any  demaDd,  it  does  not  affect  or  change  the  relationship  of  the 
parties  as  the  law  has  fixed  them,  or  conyert  the  sureties  into  principals* 

It  follows  that  the  trial  court  was  right  in  granting  a  nonsuit,  and  the 
order  of  the  Greneral  Term  should  be  reversed  and  judgment  ordered  for 
the  ap])ellant  upon  the  nonsuit,  with  costs. 

All  concur.  Judgment  revened. 


Cardot,  appellant,  v.  Babnet. 

(63  N.T.281.) 

Negligence  —  when  aeeignee  in  hanhitptcy  of  railroad  not  liable  for  i^furiee  oooaHoned 

in  operating. 

The  assignee  in  bankruptcy  of  a  railroad  corporation,  who  operates  the  road  under  the 
order  of  the  court,  is  not  personally  liable  for  an  injury  caused  by  the  negligence  of 
a  servant  employed  by  him,  in  tlie  absence  of  evidence  that  he  was  negligent  in  the 
selection  of  servants  or  that  he  held  himself  out  as  operating  the  road  otherwise  than 
as  receiver.    (See  note,  p.  540. ) 

ACTION  by  the  plaintiff  as  executrix  to  recover  damages  for  the 
alleged  negligent  killing  of  her  testator  August  Cardot. 

The  defendant  was  assignee  in  bankruptcy  of  the  Buffalo,  Corry  and 
Pittsburgh  R.  R.  Co.,  and  he  was  also  appointed  by  the  court,  special 
receiver  of  the  estate,  franchises,  and  effects  of  the  corporation,  with 
authority  ^^  to  employ  such  assistants,  operatives,  mechanics,  laborers  and 
firemen,  as  he  may  deem  necessary,  to  purchase  such  supplies,  to  borrow 
or  hire  such  rolling  stock,  and  to  make  such  running  arrangements  into 
connecting  lines  as  he  shall  deem  necessary,  and  to  operate  the  railroad 
\>f  said  company." 

Plaintiff  gave  evidence  tending  to  prove  that  at  the  time  of  the  injuries 
mentioned  in  the  complaint,  and  immediately  previous  thereto,  the  de- 
fendant, claiming  to  act  as  assignee;  was  running  and  operating  the  road 
mentioned  in  the  complaint  as  a  carrier  of  passengers  for  hire,  and  that 
he  transported  such  passengers  over  the  said  road. 

"  That  defendant,  so  claiming  to  act  as  assignee  as  aforesaid,  issued 
passenger  tickets,  bearing  the  name  of  The  Buffalo,  Corry  and  Pitts- 
burgh Railroad  Company,  for  passage  over  and  upon  the  said  road,  to  be 
sold  by  the  agents  of  the  defendant.  No  tickets  were  issued  in  the  name 
of  the  defendant.'' 

That  Cardot  was  a  passenger  on  a  train  proceeding  on  said  railroad^ 
when  the  passenger  coach  in  which  he  was  riding  was  precipitated  from 
a  brid<re  and  he  was  killed.     That  said  accident  was  caused  by  the  care» 
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leBsness  and  negligence  of  the  superintendent  of  said  railroad,  and  o£ 
other  persons  engaged  in  operating  and  maintaining  sud  road,  all  of 
whom  were  employed  by  said  defendant,  po  claiming  to  act  as  assignee 
as  aforesaid,  but  no  evidence  was  given  of  any  personal  carelessness  or 
negligence  on  the  part  of  the  defendant. 

Defendant's  counsel  requested  the  court  to  charge,  among  other  things, 
^  that  if  the  defendant,  in  the  exercise  of  good  faith  and  sound  discretion, 
was  operating  the  railroad  and  was  not  guilty  of  any  personal  negligence 
(as  distinguished  from  negligence  of  his  employees),  he  cannot  be  held  in 
this  action."  The  court  refused  so  to  charge,  and  defendant's  oonnsel 
excepted. 

The  court  charged,  among  other  things,  that  it  was  to  be  assumed  by 
them  that  the  defendant  was  authorized  to  operate  the  railroad  at  the 
time  the  plaintiff's  testator  was  killed,  and  that  whether  he  was  exercis- 
ing a  sound  discretion  in  so  doing  was  not  a  question  for  them  to  deter- 
mine. That  the  defendant,  in  operating  said  railroad,  was  bound  to  do 
so  with  the  same  degree  of  care,  and  was  held  to  the  same  responsibility 
as  the  law  ordinarily  imposed  upon  common  carriers  of  passengers  by 
railway.  That  it  was  not  necessary,  in  order  to  maintain  this  action,  to 
establish  any  personal  want  of  care  or  other  personal  improper  conduct 
on  the  part  of  the  defendant. 

To  these  portions  of  the  charge  the  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  for  plaintiff.  Exceptions  were  ordered 
to  be  heard,  at  first  instance,  at  Greneral  Term.  The  Gleneral  Term  set 
aside  the  verdict  and  granted  a  new  trial. 

Walter  W.  ffoky  for  appellant.  Defendant  was  a  trustee  and  is 
bound  by  his  contracts.  Bankr.  Act,  §§  15-17 ;  1  Pars,  on  Cont.  102  ; 
Story's  Eq.,  §  975  a  ;  DuvaU  v.  Oraig^  2  Wheat.  45  ;  Marvin  v.  Stone^ 
2  Cow.  781 ;  Geyer  v.  Smith,  1  Dal.  347  ;  Sumner  v.  WilUamSj  8  Mass. 
1 62 ;  Plnney  v.  Johnson,  8  Wend.  500 ;  Ferrin  v.  Myrich,  41  N.  Y. 
31^  ;  Ballou  v.  Famham,  9  Allen,  47  ;  Rogers  v.  Wheeler,  2  Laos.  486 ; 
Deacon  on  Bankruptcy,  802 ;  Edge  v.  Parker,  8  B.  &  C.  701 ;  Tennant 
V.  Strachan,  1  M.  &  M.378;  Harrison  v.  Walker,  Peake,  111 ;  Glark 
V.  Spence,  4  Ad.  &  El.  448 ;  Kinder  v.  Howarth,  2  Stark.  354 ;  Sprague 
V.  Smith,  29  Vt.  421 ;  Barter  v.  Wheeler,  49  N.  H.  9 ;  Mumenthal  v 
Brainard,  38  Yt  402 ;  Paige  v.  Smith,  99  Mass.  395 ;  Lamphear  ▼. 
Buckingham,  33  Conn.  237.  Defendant  was  responsible  for  any  injury 
rcHulting  from  the  want  of  skill  or  want  of  care  of  the  person  employed. 
Blake  v.  Ferris,  1  Sold.  48 ;   Oitg  of  Buffalo  v.  Holhway,  3  id.  493 ; 
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Pa4:k  y.  Mayar^  4  id.  222 ;  KeUey  y.  Mayor ^  1  Kern.  432 ;  Rogen  y.  Wheder^ 
43  N.  Y.  598 ;  Ballou  y.  Famam,  9  Allen,  52 ;  Michael  v.  Stantofiy  3  llun, 
462  ;  Bigffins  v.  W.  T.  Co.,  46  N.  Y.  23  ;  Metz  y.  Buf.  C.  and  P.  R.  R. 
Co.y  56  id.  60.  The  relation  of  trustee  once  established  must  pervade 
every  transaction  respecting  the  trust  property  until  that  relation  is 
terminated.  (De  BevoUe  y.  Sanford^  1  Ho£E.  Ch.  192  ;  Oruger  y.  HaJU- 
day^  1 1  Paige,  314  ;  Diefendorf  y.  Spraker^  6  Seld.  246 ;  Andrew  y.  N,  T. 
R  and  P.  B.  S.,  4  Sand.  175  ;  Shepherd  y.  Meters,  4  Johns.  Ch.  136 ; 
Icard  V.  Zhiff',  id.  368 ;  Newton  y.  Bronson,  3  Kern.  587 ;  Beekman  v. 
Bonsor,  23  M.  Y.  298 ;  Perry  on  Trusts,  §§  401,  402 ;  Moven  y.  Bays,  1 
Johns.  Ch.  339 ;  In  re  Lichfield,  1  Atk.  87.  A  public  officer  is  responsible 
for  the  negligence  of  subordinates  employed,  voluntarily  or  privately, 
and  paid  by  him  and  responsible  to  him.  Am.  L.  Cas.  621 ;  Whart.  on 
Neg.,  §  288 ;  Lane  v.  CoUon,  1  Ld.  Raym.  646  ;  N(weU  v.  Wright,  3  Allen, 
166;  Shepherds, Lincoln,  17  Wend.  249.  Defendant's  liability  springs 
from  a  breach  of  the  legal  duty  and  the  cause  of  action  rests  in  tort. 
Orange  Bk,  v.  Brown,  3  Wend.  158 ;  BoUister  v.  Newland,  19  id.  234 ; 
Burkle  v.  EUs,  4  How.  Pr.  288 ;  Flynn  v.  K  R.  R.  Co.,  6  id.  808  ;  At. 
Mat.  Ins.  Co.  y.  McLoon,  48  Barb.  27  ;  NoUon  v.  W.  R.  R,  Co.,  15  N. 
Y.  444 ;  Merritt  v.  Earle,  29  id.  115  ;  P.  R.  R.  Co.  v.  Derby,  14  How. 
(U.  S.)  484;  S.  World  v.  King,  16  id.  469;  WUtan  v.  M.  R.  R.  Co., 
107  Mass.  108  ;  Stevens  v.  Armstrong,  2  Seld.  435 ;  BaUou  v.  Famum, 
9  Allen,  52.  Public  officers  are  liable  for  injuries  to  third  persons  when 
they  act,  or  omit  to  act,  contrary  to  their  duty.  Adsit  v.  Brady,  4  Hill, 
630 ;  Robinson  v.  Chamberlain,  34  N.  Y.  389  ;  Hicks  v.  Dom,  42  id. 
47  ;  Hover  y.  Barkhoff,  44  id.  113  ;  Clark  v.  MiUer,  54  id.  528  ;  Amy  v. 
Suprs,,  1 1  Wall.  136 ;  Tracy  v.  Swartwout,  10  Pet  80 ;  Koontz  y.  North. 
B.,  16  Wall.  196.  The  same  rule  applies  to  corporations.  Starrs  v. 
City  of  Utica,  17  N.  Y.  104;  Moore  v.  WesterveU,  27  id.  234 ;  Story  on 
Ag.,  §  320;  In  re  Sheritts,  2  Hogan,  192  ;  Salway  v.  Salway,  2  R.  &  M. 
215 ;  Parker  v.  Browning,  8  Paige,  388 ;  Otica  Ins,  Co.  v.  Lynch,  11  id. 
520  ;  Mumenthal  y.  Brainerd,  38  Vt.  402 ;  Page  v.  Smith,  99  Mass.  395. 

Sherman  S.  Rogers,  for  respondent  The  ordinary  relations  of 
master  and  servant  did  not  exist  between  defendant  and  the  employees 
and  he  was  not  liable  for  their  negligence.  S.  &  R.  on  Neg.,  §  176, 
note  c;  Keenan  v.  Southworth,  110  Mass.  474;  Ferrin  v.  Myrick,  41  N. 
Y.  315.  Defendant  in  operating  the  railroad  possessed  the  same  immu- 
nity from  personal  liability  that  a  general  superintendent  or  the  mem- 
bers  of  a  board  of  directors  would  have  enjoyed.     Bump  on  Bankr.,  §  37, 
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p.  575,  note,  and  c.  e. ;  Adanu  v.  B.  and  H.  S,  S,  Cb.,  4  Barb.  99  ; 
SweaU  v.  B,  and  H.  R.  R,  Co.,  5  id.  234 ;  InreCoL  Pae.  R.  R.  Oo.j  11 
N.  B.  R.  193;  Ammant  y.  A.  and  P.  TV.  Co.,  13  S.&  R210;  A.&  A.on 
Ck>rp.,  §  191,  note,  and  e.  e. ;  Metz  v.  B.  O.  and  P.  R.  R.  Co.,  58  N.  Y.  61. 

Allen,  J.  The  defendant  is  sought  to  be  made  liable  for  the  acts 
and  neglects  of  another,  upon  the  doctrine  of  reipondeat  superior. 

The  action  can  only  be  maintained  by  reason  of  the  relation  of  master 
and  servant  between  the  defendant  and  the  superintendent  of  the  road ; 
and,  if  that  relation  existed,  it  resulted  solely  from  the  fact  that  the  de- 
fendant had,  as  receiver  and  assignee  in  bankruptcy  of  the  property  and 
franchise  of  the  bankrupt  corporation,  the  management  and  operation  of 
the  railroad,  the  employment  of  the  necessary  servants  and  agents,  with 
the  power  to  dismiss  and  change  them  as  he  pleased  or  as  should  be 
necessary.  The  principle  that  those  who  in  the  transaction  of  their  busi- 
ness avail  themselves  of  the  services  of  others,  of  whose  acts  they  have 
or  may  have  the  benefit,  shall  also  be  answerable  for  acts  done  in  the 
course  of  the  agency,  is  well  settled,  and  as  applied  ordinarily  the  doc- 
trine is  very  familiar.  The  difiiculty  is  in  applying  the  principle  to  cases 
where  the  employer  occupies  a  representative  or  official  capacity  and  has 
no  individual  or  personal  interest  in  the  property  or  the  business  in  which 
the  subordinate  is  employed.  The  action  is  not  upon  contract  express  or 
implied,  but  for  negligence,  and  would  lie  as  well  at  the  suit  of  any  other 
person  as  in  behalf  of  a  passenger,  if  the  neglect  of  the  superintendent  is 
imputable  to  the  defendant. 

I  have  met  with  no  adjudication  directly  in  point  in  support  of  the 
action  ;  we  are  left  to  dispose  of  the  questions  presented  upon  reason  of 
the  maxim  relied  upon. 

It  was  urged  upon  us  at  the  argument,  that  unless  the  defendant  was 
liable  the  plaintiff  was  remediless,  and,  therefore,  the  action  should  be 
sustained.  But  this  argument  cannot  avail.  It  has  been  repeatedly  said 
by  learned  judges,  in  like  cases,  that  it  proves  nothing  ;  and  there  are 
many  instances  in  which  individuals,  injured  by  the  acts  of  agents,  are 
without  remedy  —  as  is  the  case  of  injuries  incurred  by  the  acts  of  the  em- 
ployees and  agents  of  public  officers — ^with  one  or  two  exceptions,  which 
rest  upon  peculiar  reasons  not  applicable  to  the  present  action.  Here 
no  personal  neglect  is  imputed  to  the  defendant,  either  in  the  selection 
of  agents  or  the  performance  of  any  duty ;  constructive  negligence,  by 
the  act  of  a  superintendent,  necessarily  and  properly  employed  by  him, 
is  relied  upon.  Public  officers  performing  their  duties  through  the 
agency  and  with  the  assistance  of  subordinate  agents  employed  by  them, 
whether  acting  gratuitously  or  for  a  compensation,  are  not  answerable 
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for  the  neglect  or  wrongful  act  of  their  subordinates*  When  aoting  for  a 
compensation  thej  are  regarded  as  being  paid  for  the  services  rendered 
and  not  for  taking  the  hazard  of  the  acts  of  those  necessarily  employed 
by  tham.  Lane  v.  Cotton,  1  Lord  Mansf.  647  ;  S.  C,  1  Salk.  17  ;  Whit- 
Jield  y.  Lard  Ledupencer,  Cowp.  754;  Hiifl  v.  Smith,  2  Bing.  156; 
Duncan  v.  Findlater,  6  CI.  &  Fin.  894.  Sheriffs  are  an  exception  to 
the  rule,  for  the  reason  that  the  poundage  and  other  fees  to  which  they 
are  entitled  to  for  acts  done  by  their  deputies  is  deemed  a  just  equivalent 
for  their  responsibilities.  HaU  v.  Smithy  gupra.  In  the  performance 
of  their  ministerial  duties  sheriffs  employ  such  and  so  many  deputies  as 
they  please  and  receive  the  compensation  for  their  services,  having  at  all 
times  the  supervision  and  control  of  their  acts ;  and  it  may  well  be  said 
that  the  acts  of  the  deputy  are  performed  for  and  in  the  business  of  the 
sheriff  and  for  his  benefit.  The  position  of  the  defendant  and  his  rela* 
tion  to  the  agents  employed  by  him  are  not,  in  any  respect,  analogous  to 
the  position  and  relation  of  the  sheriff  to  those  acting  for  him. 

The  plaintiff,  in  her  complaint,  charges  that  the  defendant  was  pos- 
sessed of  and  was  the  owner  of  the  railroad,  and,  as  such,  was  a  carrier 
of  passengers  for  hire  ;  and  if  that  averment  had  been  proven,  the  case 
would  have  been  very  different  from  that  made  by  the  evidence.  The 
defendant  was  not  individually  the  owner,  or  possessed  of  the  property ; 
he  had  neither  a  general  or  special  property  in  the  road  or  its  earnings. 
The  property  was  in  the  court  for  management  and  administration  ;  and 
the  defendant  was  an  officer  of  the  court,  obeying  its  orders  and  carrying 
out  its  directions.  His  relation  to  the  road  and  its  operation  was  entirely 
official,  and  he  had  no  interest  in  or  control  over  the  earnings,  and  was 
removable  at  the  pleasure  of  the  court.  He  was  powerless  to  protect 
himself  against  the  hazard  of  the  acts  of  those  he  was  compelled  to  em- 
ploy. His  position  was  analogous  to  that  of  a  public  officer  charged 
with  public  duties,  in  the  performance  of  which  he  is  compelled  to  act 
in  part  by  others.  It  is  a  great  hardship,  in  such  cases,  to  impose  upon 
them  the  hazards  and  responsibilities  which  attach  to  individuals  acting 
by  agents  appointed  for  their  own  convenience  and  profit.  It  would 
be  different  if  the  defendant  had  sought  to  do  by  others  that  which  he 
expected  and  W£is  competent  to  do  in  'person.  But  such  was  not  the  casCi 
The  employment  of  agents  was  a  necessity,  and  expressly  directed  by  the 
court ;  and  if  in  the  performance  of  this  part  of  his  duty  he  was  prudent, 
and  selected  only  competent  agents,  he  had  discharged  his  full  duty,  and 
ought  not  to  be  held  to  guarantee  the  acts  of  the  agents  employed.  In 
other  words,  unless  some  imperative  rule  of  law  exists  to  the  contrary, 
the  defendant  should  only  be  held  to  answer  for  his  own  acts  and  neglects. 
Vol.  XX.— 68 
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There  is  a  substantial  agreement  of  judges  as  to  the  reason  of  the  role 
making  masters  liable  for  the  acts  of  their  servants,  although  in  the  ap- 
plication of  it  there  may  have  been  difEerences  of  opinion,  and  occasionally 
room  for  doubt  in  border  cases.  Best,  Ch.  J.,  in  Hall  v.  Smithy  9Upra^ 
says :  "  The  maxim  of  respondeat  superior  is  bottomed  on  this  principle, 
that  he  who  expects  to  derive  advantage  fron^  an  act  which  is  done  by 
another  for  him  must  answer  for  any  injury  which  a  third  person  may 
sustain  from  it,"  thus  making  the  benefit  and  liability  reciprocal.  The 
principle  was  recognized  in  Bush  v.  Steinman^  1  B.  &  P.  404,  and  the 
defendant  held  liable  for  the  reason  that  the  work  was  carried  on  for 
his  benefit.  Lord  Brougham,  in  Duncan  v.  Ftnlaterj  supra^  places 
the  liability  upon  the  ground  that  what  is  done  by  the  agent  being  done 
for  the  benefit  of  the  principal,  and  under  his  direction,  he  should  be 
responsible  for  the  consequences  of  doing  iL  Scott  v.  Mayor  of  Manches^ 
ter,  2  H.  &  N.  204,  was  distinguished  from  ffall  v.  Smithy  by  the  fact 
that  the  corporation  derived  a  profit  from  the  carrying  on  the  works. 
Eogers  v.  Wheeler,  43  N.  Y.  598  ;  Sprague  v.  Smith,  29  Vt.  421 ;  Bar- 
ter  V.  WheeltfT,  49  N.  H.  9 ;  S.  C,  6  Am.  Rep.  434,  proceed  upon  the 
same  ground,  that  the  defendants  were  the  owners  of  the  roads,  and 
were  bound  personally  by  their  contracts ;  and  that  the  fact  was  unim- 
portant that  they  were  trustees  and  acted  in  a  representative  capacity. 
The  actions  were  upon  contracts  made  by  the  defendants,  and,  as  in  the 
case  of  executors  and  administrators,  they  were  held  to  answer  for  them. 
Ferrin  v.  Mynck,  41  N.  Y.  315.  The  legal  title  to  the  roads  was  in 
the  defendants,  and  they  operated  them  as  proprietors,  and  their  liability 
legitimately  resulted  from  their  proprietorship,  although  the  title  was  in 
trust  for  others.  As  said  by  Judge  Peckham,  in  Rogers  v.  Whederj 
svpra,  they  were  in  no  sense  receivers  or  ofiicers  of  the  court.  They 
had  assumed  to  operate  the  roads,  and  had  made  contracts  with  the 
public  in  the  course  of  that  business,  and  there  was  no  principle  or  policy 
tliat  would  shield  them  from  liability  if  they  failed  to  perform  their 
engagements.  Barter  v.  Wheeler^  supra,  was  decided  upon  the  sanie 
views  of  the  position  of  the  defendant.  BaJlou  v.  Famum,  9  Allen,  47, 
and  Lamphear  v.  Buckingham,  33  Conn.  237,  were  actions  against  trus- 
tees and  mortgagees  in  trust  for  the  bondholders  in  possession  of  and 
operating  the  roads  as  such  trustees  and  mortgagees,  to  recover  for 
injuries  sustained  by  reason  of  the  negligence  of  persons  employed  by 
them.  The  defendants  were  held  liable.  They  were  regarded  as  the 
owners  of  the  roads,  and  the  real  principals,  receiving  the  earnings,  Mid 
having  the  benefit  of  the  services  of  the  employees.  Dewet,  J.,  in 
BaUou  V.  Famum,  held  that  the  defendants  bad  made  themselves  liable 
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«§  principals,  by  the  position  they  had  voluntarily  assumed,  and  must 
take  the  responsibility,  looking  for  their  indemnity  to  the  oamiugs  of 
the  road.  The  employees  were  the  servants  of  the  defendants,  operat- 
ing the  roads  in  virtue  of  the  title  and  possession  acquired  under  their 
mortgages  ;  and  whether  a  road  is  operated  by  mortgagees  in  possession, 
trustees,  lessees  or  intruders,  is  not  material,  so  long  as  they  assume  to 
operate  the  road  and  take  the  earnings  either  for  themselves  or  those 
they  represent  MumerUhaU  v.  Brainerdy  38  Yt.  402,  was  an  action 
upon  a  contract  for  the  carriage  of  goods,  the  defendants  being  receivers 
of  the  road  by  appointment  of  the  Court  of  Chancery.  A  verdict  passed 
against  the  defendants,  but  upon  exceptions  taken  a  new  trial  was 
granted.  The  court,  in  considering  the  question  of  liability,  says  that 
the  plaintiff's  evidence  tended  to  show  that  the  defendants  were  manag- 
ing and  controlling  a  long  line  of  railroad,  and  conducted  and  held 
themselves  out  as  common  carriers  over  that  line  ;  and  add  :  '^  If,  in 
fact,  they  were  common  carriers  over  that  railroad,  we  think  that  it  is 
no  defense  to  an  action  at  law  for  a  breach  of  duty  or  obligation,  aris- 
iii^,'  out  of  business  intrusted  to  them  in  that  relation,  that  they  were 
running  and  managing  the  line  of  railroad  as  receivers  under  an  appoint- 
ment of  the  Court  of  Chancery."  The  court  regarded  the  assumption 
by  the  defendants  of  the  extraordinary  responsibilities  of  common  car- 
riers as  not  incompatible  with  their  duties  and  responsibilities  as 
receivers,  and  held  them  to  their  contracts.  It  would  seem  that  the 
business  of  a  carrier  was  not  regarded  as  within  the  limits  of  the  duties 
of  the  defendant,  as  receivers,  although  consistent  with  that  position. 
The  court  did  not  intimate  that,  in  all  respects,  and  in  the  absence  of 
any  contract,  a  receiver  would  be  subject  to  all  the  responsibilities  of  an 
owner  or  proprietor  of  the  road.  On  the  contrary,  it  is  said,  ''as 
between  a  receiver  and  the  parties  interested  in  the  trust,  the  receiver 
would  be  responsible  for  negligence ;  but  he  might  be  liable  in  a  larger 
or  stricter  degree  of  responsibility  to  other  parties."  Pcdge  v.  Smithy  99 
Iklass.  395,  without  affirming  the  soundness  of  the  decision  of  the  case 
last  cited,  followed  it,  in  an  action  against  a  receiver  appointed  by  the 
Court  of  Chancery  of  the  same  State,  on  the  ground  that  it  was  impos- 
sible to  accord  to  the  defendants  an  exemption  from  the  ordinary  com- 
mon-law liabilities  of  common  carriers  more  extensive  than  they  are 
allowed  in  the  State  in  which  they  were  appomted.  The  statement  in 
this  record  is,  that  the  defendant  claimed  to  and  held  himself  out  as 
operating  the  road  in  his  official  capacity  as  receiver  and  assignee  in 
bankruptcy,  and  not  otherwise  ;  and  it  is  not  sought  to  charge  him  upon 
a  contract  in  any  form. 
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Tliere  is  good  reason  that  one  employing  another  in  his  business 
should  be  responsible  for  his  acts.  The  maxim  quifaeit  per  aliumfa/ciU 
per  s«  is  in  such  case  properly  applied,  and  all  the  legal  consequeuoes 
should  follow ;  but  I  know  of  no  principle  upon  which  a  receiver  or 
other  officer  of  a  court,  merely  obeying  the  orders  of  the  court,  having 
DO  mterest  in  the  prosecution  of  the  work  and  deriving  no  profit  from 
it,  should  be  answerable  except  for  his  own  aots  and  neglects.  The 
present  defendant  was  expressly  authorized  to  employ  all  necessary 
assistants  and  laborers  and  operate  the  road.  In  the  employment  of 
subordinates  as  well  as  in  the  other  acts  connected  with  the  operation  of 
the  road,  he  acted  officially  and  as  the  representative  of,  and  by  orders 
from  the  court,  and  was  only  held  to  diligence  and  good  faith  in  the 
performance  of  any  act  which  he  was  authorized  to  do.  There  is  no 
evidence  that  he  at  any  time  assumed  to  act  otherwise  than  as  receiver 
or  assignee,  or  held  himself  out  as  a  carrier  of  passengers,  save  as  an 
officer  of  the  court. 

If  this  were  otherwise,  the*  law  only  allows  a  recovery  for  the  death 
of  a  person  when  caused  by  some  wrongful  act,  neglect  or  default ;  and 
a  party  can  only  be  made  answerable  when  the  act  or  neglect  is  in  law 
his  act  or  neglect.  Laws  of  1847,  ch.  450.  The  defendant  and  the 
superintendent,  by  whose  fault  the  death  of  the  testator  was  caused, 
were  in  the  same  employ,  both  acting  by  the  same  authority ;  and  the 
fact  that  the  latter  was  subordinate  to  the  former  by  no  means  makes 
him  responsible  for  his  acts ;  the  superintendent  or  other  general  agent 
of  a  railroad,  who  by  authority  of  the  corporation  employs  and  dis- 
charges the  subordinates,  is  not  the  master  so  as  to  be  made  responsible 
under  the  doctrine  of  respondeat  superior. 

1  am  for  affirming  the  order  granting  a  new  trial  an<l  giving  judgment 
•absolute  for  the  defendant,  as  stipulated. 

All  concur ;  except  Church,  Ch.  J.,  dissenting,  and  Folger,  J.,  not 
voting. 

Order  affirmed^  and  judgment  accordingly* 

lSoTK.—Camp  v.  Barney,  6  T.  &  C .  622  ;  S.  C,  4  Him,  373,  was  against  the  same 
person  as  the  principal  case  and  for  a  like  alleged  cause  of  action.  The  Supreme  Court 
held  that  an  action  does  not  lie  against  the  receiver  of  a  railroad  company  carrying  on 
the  business  by  order  of  the  court,  for  injuries  to  a  passenger  caused  by  tiie  negligence 
of  the  employees  of  such  receiver,  but  that  where  judgment  was  obtained  against  the 
receiver  personally  for  such  injuries,  the  record  might  be  amended  so  as  to  render  the 
judgment  one  against  the  receiver  as  such. 

In  ifeara's  Adnu  v.  Holhrook,  5  Am.  Rep.  633;  20  Ohio  St.  137,  it  was  decided  that 
the  receiver  oiierating  a  railroad  is  answerable  in  his  official  cai^acity  for  an  injury  to  a 
servant  employed  on  the  railroad,  by  reason  of  the  negligence  of  the  receiver  or  the 
aegligenoe  of  his  agents,  in  a  position  superior  to  that  of  the  servant. —  Rbp. 
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UwiOK  Trust  Compant  v.  The  Monticello  akd  Pobt  JuTit 

Rail  WAT  Company. 

(63  N.  T.  311) 

Payment  —  toA«n  obligatioru  extinguiahed  hy  —  Mubi'ogaiUon. 

fi.  advaDced  money  to  a  railway  company  to  enable  it  to  pay  iti  past-due  oonpons 
onder  an  agreement  that  he  should  hold  the  ooapona  thus  paid  as  security.  The  prop- 
erty of  the  raUway  was  afterward  sold  under  the  mortgage  given  to  secure  the  bonds 
and  coupons,  and  the  proceeds  being  less  than  the  indebtedness,  S.,  as  holder  of 
such  coupons,  claimed  a  pro  rata  share  with  the  holders  of  other  bonds  and  coupons. 
Held,  that  as  tlie  bondholders  were  ignorant  of  the  arrangement  between  S.  and  the 
company,  the  coupons  when  paid  became,  as  to  them,  extinguished,  and  tliat  S.  wan 
not  entitled  to  share. 

ACTION  to  foreclose  a  mortgage  executed  by  defendant,  The  Monti- 
cello and  Port  Jervis  Railway  Company,  to  plaintiff,  as  trustee, 
to  secure  the  payment  of  500  coupon  bonds  of  $1,000  each,  with  inter- 
est.    The  facts  sufficiently  appear  in  the  opinion. 

Daniel  T.  Walden,  for  appellants.  The  lien  of  interest  coupons  is 
not  affected  by  detaching  them  from  the  bonds.  SewaU  v.  Brainerdy 
48  Vt.  364;  MUerv.  R.  W.  R.  R.  Co.,  40  id.  899.  The  coupons 
are  outstanding  obligations  whose  payment  is  secured  by  the  mortgage 
to  plaintiffs.  Ghampney  v.  Coope^  34  Barb.  543 ;  32  N.  Y.  551  ; 
Harheck  v.*  VanderUU,  20  id.  398 ;  Graves  v.  Mittnford,  26  Barb.  94, 
101 ;  Robinson  v.  Leavitt^  7  N.  H.  100;  Moore  v.  Beason,  44  id.  225  ; 
Hatch  V.  Kimhall,  16  Me.  146 ;  Holder  v.  Pike,  24  id.  437 ;  Hough  v. 
De  Forrest,  13  Conn.  473 ;  James  v,  Johnson,  6  Johns.  Ch.  423  ;  White  v. 
Knapp,  8  Paige,  173;  Miller  v.  R.  ^  W.  R,  R.  Co.,  40  Vt.  399; 
Marvin  v.  Vedder,  5  Cow.  671,  674-675;  Banta  v.  Garmo,  1  Sandf. 
Ch.  383,  385.  The  transaction  between  plaintiffs  and  Smith  was  an 
assignment  and  not  a  satisfaction  of  the  mortgage.  Rohinson  v.  Leavitt^ 
7  N.  H.  100 ;  Brown  v.  Leghorn,  3  Cush.  554,  555  ;  Starr  v.  BUis,  6 
Johns.  Ch.  393,  396 ;  Harbeck  v.  Vanderbilt,  20  N.  Y.  397 ;  MtUer  v.  R, 
^  W.  R.  R.  Co.,  40  Vt.  399,  400 ;  Graves  v.  Mumford,  26  Barb.  94. 
The  position  of  the  claimant  is  like  that  of  an  indorsee  who  has  accepted 
and  paid  a  bill  for  the  honor  of  the  drawer,  and  he  is  entitled  to  the 
benefit  of  the  mortgage  security.  1  Hill,  on  Mort.  171  ;  Pratt  v 
Conk.,  etc.,  10  Vt  294 ;  Keyes  v.  Wood,  21  id.  331  ;  Belding  v.  Manh^ 
id.  550  ;  Jackson  v.  WiUard,  4  Johns.  43  ;  Johnson  v.  Hartj  3  Johns.  Caa 
822;  Olds  v.  Oummings,  31  111.  188  ;  Swartz  v.  Leist,  13  Ohio  (N.  S.) 
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896 ;  Herring  t.  WbodhuU,  29  111.  92.  The  agreement  that  the 
ant  should  hold  the  coupon  as  security  is  sufficient  to  preserve  the  lien 
under  the  mortgage  in  his  favor,  without  reference  to  an  assent  of  the 
former  holder.  ARller  v.  B.  ^  W.  B.  B.  Co.,  40  Vt.  309,  407,  408 ; 
White  V.  Knapp^  8  Paige,  173.  The  holder  of  the  coupons  is  entitled  tc 
recover  the  amount  thereof  with  interest  from  the  time  they  became 
due.  N'.  Penn.  B.  B.  Oo,  v.  Adams,  54  Penn.  94;  Redf.  on  Rail- 
ways, 527,  noU  ;  Beaver  Oo.  ▼.  Amutrang,  44  Penn.  63 ;  Gelpche  v. 
Dubuque,  1  Wall.  206;  Aurora  OUy  v.  We$t,  7  id.  82,  105;  V.  ^  O. 
B.  Oo.  V.  V.  ^  O.  B.  Oo.,  34  Yt.  1 ;  Wimanu  v.  Shertnanj  7  Wend.  109, 
112 ;  2  Pars,  on  Bills  and  Notes,  393. 

Henry  Day,  for  respondent. 

Earl,  J.  The  Monticello  and  Port  Jervis  Railway  Ck>mpany  issued 
500  bonds  of  $1,000  each,  with  interest  coupons  attached,  payable  quar- 
terly, on  the  first  days  of  January,  April,  July  and  October,  and  it 
executed  and  delivered  to  the  plaintiff  a  mortgage  upon  its  property  to 
secure  the  payment  of  the  bonds  and  coupons.  Default  having  been 
made  by  the  railway  company,  the  plaintiff  commenced  a  foredosore  of 
the  mortgage ;  and  the  premises  mortgaged  brought,  on  the  sale  inder 
the  decree,  less  than  the  amount  of  the  face  of  the  bonds.  A  reference 
was  ordered  in  this  action,  to  a  referee,  to  ascertain,  among  other  things^ 
the  holders  of  the  bonds  and  coupons  who  were  entitled  to  share  in  the 
proceeds.  It  appeared  upon  such  reference  that  the  railway  company 
being  unable  to  pay  the  coupons  due  July  1  and  October  1,  1872,  and 
January  1,  1873,  one  A.  F.  Smith  made  an  agreement  with  its  president 
to  advance  the  money  to  pay  the  coupons  due  at  the  dates  mentioned, 
and  to  hold  the  coupons  for  his  security.  In  pursuance  of  this  agreement, 
he  went  to  the  plaintiff,  where  the  coupons  were  payable,  and  left  with 
it  the  money  to  pay  the  coupons  when  presented,  it  agreeing  with  him 
to  take  and  deliver  them  to  him  uncanceled,  that  he  might  hold  them  as 
his  security  for  the  money  advanced.  The  holders  who  presented  the 
coupons  for  payment  generally  knew  nothing  of  this  arrangement,  and 
supposed  when  they  received  the  money  and  delivered  up  the  coupons 
that  they  were  paid.  Smith  thus  took  up  1,500  coupons,  500  at  each  of 
the  dates  mentioned,  and  now  claims  to  share  in  the  funds  pro  rata  with 
the  other  holders  of  bonds  and  coupons.  The  referee  disallowed  his 
claim,  and  his  decision  was  sustained  both  at  Special  and  Greneral 
I'erms. 

The  coupons  were  secured  by  the  mortgage,  and  their  detachment  from 
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the  bonds  did  not  deprive  the  holders  of  them  of  the  security  of  the 
rnortgage.  That  remained  security  for  their  payment  until  paid,  whether 
attached  to  or  detached  from  the  bonds.  OofwnJty  of  Beaver  v.  Arnh 
ifrony,  44  Penn.  St.  63 ;  Miller  v.  R.  ^  W.  R.  R.  Cb.,  40  Vt.  899 ; 
Haven  v.  Grand  June.  R.  R,  Co,^  109  Mass.  88.  Here  the  holders 
of  the  coupons  did  not  agree  to  assign  or  transfer  them  to  Smith,  and 
did  not  in  fact  do  so.  When  they  delivered  these  coupons  to  the  tnuit 
company  they  supposed  they  were  receiving  payment  of  them,  and  Smith 
undoubtedly  knew  this.  He,  however,  intended  to  take  and  hold  them, 
and  keep  them  in  being  as  his  security  for  the  money  advanced.  This 
he  could  do  as  against  the  railway  company  ;  and  as  against  it  the  mort- 
gage could  be  enforced  for  his  benefit.  It  had  not  paid  the  coupons, 
was  in  no  way  harmed  by  their  payment  by  Smith,  and  he  advanced  the 
money  for  its  benefit  upon  the  request  of  its  principal  officer.  But  a 
different  rule  applies  as  between  Smith  and  the  bondholders.  They  had 
a  direct  interest  in  having  the  coupons  paid,  so  as  to  preserve  the  value 
of  their  security.  They  delivered  them  up  to  the  trust  company  for 
payment,  and  supposed  they  were  paid.  If  they  had  known  the  true 
state  of  the  case,  they  might,  and  probably  would,  have  refused  to  assign 
the  coupons,  and  to  have  them  kept  in  life,  and  thus,  by  an  aocumidation 
of  interest,  to  have  impaired  the  value  of  their  security.  And  they 
could  have  caused  a  foreclosure  of  the  mortgage  for  default  in  the  pay- 
ment of  the  interest. 

If  the  creditors  who  now  contest  Smith's  claim  had  purchased  their 
bonds  in  the  belief  that  the  coupons  had  actually  been  paid,  there 
could  be  no  question  that  Smith  would  be  estopped  as  against  them  from 
claiming  that  he  took  a  transfer  of  them,  and  that  they  were  still  secured 
by  the  mortgage  (109  Mass.,  suprcC)  ;  and  I  cannot  perceive  why,  upon 
the  facts  presented,  their  present  position  is  not  equally  strong. 

There  are  many  cases  where  money  is  paid  upon  mortgages  and  judg« 
ments  by  persons  not  parties  to  them,  in  which,  whether  the  security 
shall  be  regarded  as  extinguished,  or  held  to  be  in  force  for  the  benefit 
of  the  party  paying,  depends  upon  the  intent  of  the  party  paying.  Equity- 
will  keep  the  securities  in  life  in  such  cases  to  promote  the  ends  of  jus* 
tice  ;  but  not  against  any  person  having  a  superior  equity.  Harheck  v. 
Vanderbilt,  20  N.  Y.  398  ;  Robinson  v.  Leavitt,  7  N.  H.  100  ;  Miller  v. 
Rutland  ^  Wash.  Railroad  Oo,^  supra ;  James  v.  Johnson,  6  Johns.  Ch. 
423  ;  H<wen  v.  Grand  Junction  Railroad  Qo.,  supra. 

Here  the  bondholders  did  not  agree  that  Smith  should  take  and  hold 
the  coupons,  and  they  did  not  agree  that  he  should  have  any  interest  in 
the  mortgage  security.     To  give  him  the  benefit  of  the  security  would 
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DOW  be  detrimental  to  them,  and  as  between  them  and  him  would  be 
inequitable. 

1  am  therefore  of  opinion  that  the  case  was  properly  diflposed  of,  and 
that  the  order  should  be  afiSrmed  with  costs. 

All  concur. 

(Mat  affinMd^ 


Dalbticplb  y.  Williams,  appellant. 

(6SN.T.  861.) 

F«rdtef  —  affidaoitt  ofjurort  admissible  to  corrwtL 

Tbe  toxemsn  of  a  jnxy  by  mistake  announced  a  yeidict  different  fiom  that  agreed  to  hf 
the  jury,  and  the  yeidict  was  so  recorded.  Held,  that  affldavitB  of  the  Jmon  were 
competent  evidence  to  prove  the  mistake. 

ACTION  for  fraud  against  Williams  and  another. 
The  foreman  of  the  jury  announced  as  their  verdict  a  general  y  ardict 
in  favor  of  plaintiff  against  both  defendants,  and  it  was  so  entered.  Upon 
application,  made  upon  the  same  day  to  the  judge  holding  the  Circuit, 
on  behalf  of  defendant  Williams,  an  order  to  show  cause  at  a  day  speci- 
fied, during  the  same  Circuit,  why  the  verdict  should  not  be  corrected, 
was  granted.  The  application  was  based  upon  the  affidavits  of  all  the 
jurors  stating,  in  substance,  that  the  verdict  as  agreed  upon  by  them  was 
in  favor  of  defendant  Williams  and  against  the  other  defendant,  for  the 
amount  named  in  the  verdict  entered,  and  that  the  announcement  of  the 
foreman  was  made  through  mistake  and  inadvertence.  The  court,  upon 
hearing  under  the  order  to  show  cause,  directed  the  verdict  to  be  amended 
so  as  to  conform  to  the  actual  finding. 

Samuel  Handy  for  appellant.  The  court  at  Special  Term  had  power, 
upon  proper  proof,  to  amend  the  verdict.  Code,  §  173 ;  2  It.  S. 
343  ;  Bwrham  v.  TihUU,  7  How.  Pr.  21,  24,  25,  74;  dark  v.  Richardi, 
8  E.  D.  S.  89  ;  Jones  v.  Kennedy,  11  Pick.  125  ;  ScoU  v.  GaUn-ath,  1  Dal. 
184 ;  Ca^an  v.  JSben,  1  Burr.  383  ;  Olark  v.  Lamby  6  Pick.  512;  WeU 
V.  Cbx,  1  Daly,  515.  The  affidavits  of  jurors  are  competent  evidence 
to  prove  a  mistake  in  announcing  the  verdict  actually  agreed  upon. 
Oagan  ▼•  Men,  1  Burr.  883 ;    Noah  v.  Diekensony  15  Johns.  309  ;  Ser- 
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^0iU  v. y5  Cow.  106;  Smith  r.  Oheaiham,  8  Cai.  57  ;  Thomoi  r. 

Chapman,  45  Barb.  98 ;  Ooehran  v.  Street  2  Wash.  79 ;  OaUey  v.  Shd- 
danj  7  Johns.  82 ;  1  Am.  Dig.  224;  Mc^  v.  Archer^  1  Str.  514 ;  Jaek- 
§an  V.  Dichifuon,  15  Johns.  809,  817. 

A,  M,  Bingham,  for  respondent  It  was  not  proper  to  reoaive  in 
evidence  the  affidavits  of  the  jurors  to  impeach  their  verdict  for  mistake 
or  error  as  to  the  merits,  or  to  prove  irregularity  or  misconduct.  Clum 
V.  Smith,  b  Hili,  560;  Ex  parte  OayhmdoU,^  Cow.  58;  People  v. 
Vol  Com.  Pleat,  1  Wend.  297  ;  Jackeon  v.  Williamton,  2  T.  R.  281 ; 
MulUns  V.  Chrietopher,  86  Ga.  584 ;  Walker  v.  Comrs.,  etc.,  9  Miss.  (1  S. 
A  M.)  372 ;  Bernard  v.  Young,  5  Humph.  (Tenn.)  Verdicts  cannot 
be  amended,  upon  motion,  in  a  matter  of  substance.  Warner  v.  N.  T, 
C.  R.  R.  Co.,  52  N.  Y.  487  ;  Bemue  v.  Beekman,  8  Wend.  667 ;  Brush 
V.  Kohn,  9  Bosw.  589 ;  U.  S.  T.  Co.  v.  Harrit,  2  id.  72. 

Allen,  J.  If  the  fact  alleged  is  properly  before  us,  there  should  be 
no  doubt  either  as  to  the  right  of  the  plaintiff  to  have  or  the  power  of 
the  court  to  grant  the  relief  demanded.  It  would  be  a  reproach  upon 
the  administration  of  justice  if  a  party  could  lose  the  benefit  of  a  trial 
and  a  verdict  in  his  favor  by  the  mere  mistake  of  the  foreman  of  the  jury 
in  reporting  to  the  court  the  result  of  the  deliberations  of  himself  and  his 
fellows.  The  power  of  a  court  of  record  over  its  records,  and  to  make 
them  truthful,  is  undoubted,  and  has  been  exercised  without  question. 
See  cases  cited  by  Judge  Harris,  in  Burhane  v.  Tihbiti,  7  How.  Pr. 
21.  The  question  whenever  the  court  is  asked  to  reform  its  records  so 
as  to  conform  to  the  truth,  is  not  as  to  the  power,  but  whether  a  case  is 
made  calling  for  its  exercise. 

The  material  question  here  is,  whether  the  affidavits  of  the  jurors  can  be 
received  to  show  the  mistake.  If  they  were  properly  before  the  court 
the  fact  alleged  was  clearly  established  and  is  uncontradicted,  and  in  ad- 
dition we  have  the  fact  that  the  judge  at  the  Circuit  was  satisfied  of  the 
mistake,  and  that  the  defendant  was  entitled  to  the  correction  asked, 
else  he  would  have  denied  the  motion  altogether  or  modified  the  relief 
demanded,  by  merely  granting  a  new  trial.  It  was  competent  to  give 
relief  in  either  form,  and  had  the  judge  doubted  as  to  the  right  or  the 
equities  of  the  case  he  would  have  only  set  the  verdict  aside  and  put 
the  parties  to  a  new  trial. 

There  are  reasons  of  public  policy,  why  jurors  should  not  be  heard  to 
impeach  their  verdicts,  whether  by  showing  their  mistakes  or  their  mis- 
conduct. Neither  can  they  properly  be  permitted  to  iedare,  with  a  view 
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to  affect  their  verdict,  an  intent  differing  from  that  actoallj  expressed 
by  the  verdict  as  rendered  in  open  court.  In  early  times  the  pains 
and  penalties  visited  upon  jurors  for  false  verdicts  fumbhed  an  addition- 
al  reason  why  they  should  not  be  allowed  to  impeach  them.  Watts  v. 
J^ins^  Cro.  Eliz.  778  But  the  rule  is  well  established,  and  at  this 
day  rests  upon  well-understood  reasons  of  public  policy  as  connected 
with  the  administration  of  justice,  that  the  court  will  not  receive  the  affi- 
davits of  jurymen  to  prove  misconduct  on  their  part,  or  any  act  done  by 
them  which  could  tend  to  impeach  or  overthrow  their  verdict.  This  rule 
excludes  affidavits  to  show  mistake  or  error  of  the  jurors  in  respect  to 
the  merits,  or  irregularity  or  misconduct,  or  that  they  mistook  the  effect 
of  their  verdict  and  intended  something  different.  Chan  v.  Smith,  5 
Hill,  560 ;  ^  parte  CaykendoU,  6  Cow.  53 ;  The  People  v.  Columbia 
Common  Pleas,  1  Wend.  107;  Jackson  v.  Williamson,  2  T.  R.  281; 
Davis  V.  Taylor,  2  Chitty.  268;  Vaise  v.  Delaval,  1  T.  R.  11.  None 
of  these  decisions  or  the  principles  upon  which  they  rest  are  decisive  of 
the  precise  question  now  presented.  They  only  decide  that  the  verdict 
to  which  the  jurors  have  once  assented,  and  which  they  have  reported  to 
the  court,  cannot  be  impeached  or  set  aside  upon  their  declaration  or  affi- 
davit. But  the  question  is  quite  different  when  the  allegation  is  that 
they  have  been  misunderstood  by  the  court,  or  erroneously  reporteil  to  it, 
and  that  the  entry  made  is  not  and  was  not  their  verdict.  It  is  uDt  an 
attempt  to  reverse  their  action  in  the  jury-room  but  to  establish  it.  It 
is  in  the  nature  of  an  attempt  to  correct  a  clerical  mistake.  Had  tlie 
jury  rendered  a  sealed  verdict,  and  their  derk  or  scrivener  made  a  mis- 
take in  reducing  it  to  writing,  a  correction  of  the  writing  after  it  had 
reached  the  court  and  been  entered  upon  the  minutes  would  be  no  Im- 
peachment of  the  verdict  or  of  the  integrity,  intelligence  or  action  of  the 
jury.  The  jury  in  furnishing  proof  of  the  clerical  mistake  would  stand 
by  their  agreement  and  aid  iu  giving  effect  to  their  deliberations  and  de- 
terminations. In  the  case  now  before  us  it  is  merely  sought  to  prove  by 
the  affidavits  of  the  jurors  that  by  an  accident,  without  intentional  fault,  the 
verdict  of  the  jury  was  erroneously  delivered  to  and  received  by  the 
clerk.  I  am  unable  to  see  in  this  an  infringement  of  the  rule  forbidding 
jurors  to  impeach  their  verdicts ;  neither  can  I  perceive  serious  danger  in 
any  practice  that  may  grow  up  under  such  an  exception  to  the  general 
rule.  Applications  of  this  character  will  be  rare,  will  be  made  before 
the  judge  presiding  at  the  trial  and  while  the  whole  subject  is  fresh  in 
the  minds  of  all,  and  never  will  be  granted  except  in  cases  free  from 
reasonable  doubt  Something  must  always  be  trusted  to  the  discretion 
of  the  judge.     Discretion  cannot  be  withheld  in  aU  cases  because  it  may 
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•ometimes  be  abused.  We  are  not  without  precedent  to  justify  the  re* 
oeption  of  and  acting  upon  the  affidavits  of  jurors  in  this  case.  In 
Oogan  v.  Ebden,  1  Burr.  383,  a  verdict  wrongly  delivered  by  the  for^ 
num  was  set  right  upon  the  affidavits  of  eight  of  the  jury.  SaT*,€ntY,  ■  » 
5  Cow.  106,  went  farther  than  the  court  was  asked  to  go  here.  Affi- 
davits of  the  jury  were  received  to  show  that  they  were  misled  and 
adopted  a  principle  in  estimating  damages  not  allowed  by  law.  This  was 
defended  and  approved  in  Ex  parte  Caykendoll^  supra. 

In  Jackson  v.  Dickenson^  15  Johns.  309,  affidavits  of  jurors  were  held 
admissible  to  show  that  a  mistake  had  been  made  in  taking  their  verdict^ 
and  that  it  was  entered  different  from  what  it  was  intended.  The  court 
draw  a  distinction  between  what  transpires  while  the  jury  are  deliberat- 
ing on  their  verdict  and  what  takes  place  in  open  court  in  returning 
their  verdict,  holding  the  statements  of  jurors  admissible  as  to  the  latter 
but  not  as  to  the  former.  Roberts  v.  Hughes^  7  M.  <&  W.  399,  is  like 
the  last  case  quoted,  and  affidavits  of  the  jurors  were  received  as  to  what 
took  place  in  open  court  on  the  delivery  of  the  verdict,  to  correct  it  See^ 
also,  Ptussel  v.  Knowles,  4  How.  (Miss.)  90. 

The  affidavits  were  admissible,  and  they  made  a  clear  case  for  correct- 
ing the  entry.  It  would  have  been  unjust  to  send  the  parties  down  to 
another  trial,  and  as  the  defendant  was  not  in  fault  there  was  no  reason 
for  charging  him  with  the  costs  either  of  the  motion  or  of  the  trial. 

llie  order  of  the  General  Term  must  be  reversed  and  that  of  tlia 
Special  Term  affirmed,  with  costs  of  this  appeal. 

All  concur ;  except  Folger,  J.,  dissenting. 

Ordered  aeei>rdi9tgig» 


Bablow  y.  Thb  Saint  Nicholas  National  Bank,  appellant 

(63  N.  T.  399.) 
Taaees — asseument  when  not  an  incumbrance  —  breach  of  covenant. 

By  fltatate  aaooosoiB  of  taxes  were  required  to  asseas  lands  and  to  deliver  the  oompleled 
assessment  roll  to  the  board  of  supervifloiB,  who  inserted  the  amount  of  tax  and  deliveied 
the  roll  with  their  warrant  to  the  ooUector.  Defendant  conveyed  laud  with  covenanfei 
a^inst  incnmbranoee,  after  it  had  been  so  aasessed  by  the  assessors,  but  before  tha 
•apervisors  had  extended  the  tax.  Held,  that  the  assessment  did  not  constttite  ao 
Incnmbiance.  * 

•  See  Cochran  v.  Guild,  106  Masa  28 ;  8  Am.  Bcp.  296. 
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ACTION  for  an  alleged  llreach  of  covenant  against  incumbrance  con- 
tained in  a  deed  from  defendant  to  plaintiffs  of  certain  premises 
situate  in  Westchester  county. 

The  facts  sufficiently  appear  in  the  opinion.  The  referee  decided  that 
there  was  no  breach  of  the  covenant  proved,  and  directed  judgment  dis* 
missing  the  complaint.  Judgment  was  entered  accordingly,  which  was 
reversed  at  General  Term. 

Edward  H,  Hawke^  for  appellant.  No  tax  or  assessment  becomes  a 
lien  or  incumbrance  upon  real  estate  until  the  amount  is  ascertained  and 
determined.  Dowdney  v.»  Mayory  etc.y  52  N.  Y.  186;  Kerr  v.  Towley, 
40  Barb.  150;  Maurice  v.  MUen,  26  id.  41. 

Francis  Larkin,  for  respondents.  The  assessment  was  an  incum- 
brance upon  the  farm  at  the  time  of  the  conveyance.  RundeU  ▼.  Lakey, 
40  N.  Y.  513  ;  Edwards  v.  Coggswell,  1  N.  Y.  S.  C.  416. 

Andrews,  J.  The  defendant,  on  the  27th  of  October,  1868,  for  the 
consideration  of  $43,000,  conveyed  to  the  plaintiffs  a  farm,  situated  in 
the  town  of  Ossining  in  the  county  of  Westchester,  by  deed  containing 
«  covenant  against  incumbrances.  The  assessors  of  that  town,  in  June 
•of  that  year,  assessed  the  farm  to  one  Jane  Ann  Edgerton,  the  occu- 
pant, at  the  sum  of  $18,400,  and  completed  their  assessment  roll  in 
August,  thereafter,  as  required  by  law,  and  delivered  it  to  the  supervi- 
sor of  the  town,  who  delivered  it  to  the  board  of  supervisors  of  the 
county  at  their  next  annual  meeting,  commencing  November  9,  1868, 
and  the  board  of  supervisors,  pursuant  to  law,  extended  the  taxes  there- 
on, arid  delivered  it  with  the  warrant  attached  to  the  collector  of  the 
town  of  Ossining.  On  the  roll  the  sum  of  $386.36  was  entered  as  the 
tax  against  Jane  Ann  Edgerton,  upon  the  assessed  value  of  the  farm, 
and  this  sum,  with  the  collector's  fees,  was  paid  by  the  plaintiffs,  the 
then  owners  of  the  farm,  to  the  collector,  January  14,  1869;  and  they 
having  demanded  of  the  defendant  the  amount  of  the  tax  so  paid  by 
them,  which  the  defendant  refused  to  pay,  bring  this  action  to  recover  it. 

The  question  presented  is,  whether,  under  the  circumstances,  there 
was  a  breach  of  the  covenant  against  incumbrances.  The  plaintiffs  base 
their  right  to  recover  in  the  action  solely  upon  the  alleged  breach  of  the 
•covenant ;  and  if  any  other  ground  exists  upon  which  they  could  sustain 
an  action  to  recover  back  the  money  paid  in  extinguishment  of  the  tax, 
it  is  not  disclosed  in  the  pleadings  and  was  not  suggested  upon  the  triali 
and  cannot  now  be  considered.  The  question  presented  is  •ne  of  ood 
siderable  practical  importance. 
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In  RtrndsU  Y.  Lakey  et  cd.,  40  N.  Y.  513,  the  plaintiff,  to  whonoi  the 
defendants,  intennediate  the  completion  of  the  assessment  roll  and  the 
levying  of  the  tax  by  the  board  of  supervisors,  had  conveyed  certain 
premises  with  covenant  for  quiet  enjoyment,  was  called  upon  by  the  col- 
lector of  the  town  in  which  the  premises  were  situated,  after  the  tax  had 
been  levied  and  the  warrant  for  its  collection  had  been  issued,  to  pay  it» 
and  at  the  request  of  the  defendants  and  upon  their  agreement  to  refund 
the  amount  to  him  "  in  case  they  were  legally  liable  to  pay  it,"  paid  the 
tax,  and  afterwards  brought  his  action  against  them  to  recover  the  amount 
paid,  and  recovered,  and  the  judgment  in  his  favor  was  affirmed  by  this 
court.  Five  judges  concurred  in  the  result.  Groyer,  J.,  who  delivered 
the  only  opinion  in  the  case,  places  his  judgment  upon  the  effect  of  the 
agreement  considered  in  connection  with  the  fact  that,  under  the  tax 
laws,  the  owner  of  real  estate  residing  in  the  town  or  ward  where  it  ia 
situated  and  to  whom  it  is  assessed,  is  primarily  liable  for  the  payment 
of  the  tax  subsequently  imposed  under  the  assessment,  although  he  may 
have  parted  with  his  title,  after  the  completion  of  the  assessment  roll  by 
the  assessors,  and  before  the  levying  of  the  tax  by  the  board  of  super^ 
visors.  Hunt,  C.  J.,  and  Mason  and  James,  J  J.,  were  of  opinion  that 
the  plaintiff  was  entitled  to  recover  independently  of  the  agreement 
upon  the  covenant  in  the  deed.  Daniels,  J.,  was  for  affirmance,  upon 
the  ground  that  the  tax  could  not  have  been  collect^  by  the  collector 
from  the  defendants,  and  that  they  were  liable  to  pay  it  within  the 
meaning  of  the  agreement.  Lott,  J.,  dissented,  and  Woodruff,  J., 
did  not  vote.  The  question  presented  in  this  case  was  not  decided,  and 
we  are  now  called  upon,  in  the  absence  of  any  controlling  adjudication, 
to  decide  it  upon  general  principles  applicable  to  the  subject.  The  stat* 
ute  (1  R.  S.  388,  §  1)  declares  that  all  lands  and  personal  estate  within 
this  State  shall  be  liable  to  taxation,  subject  to  the  exemptions  specified* 
The  general  rule  is  that  all  property  within  the  State  shall  bear  its  part 
of  the  public  burdens,  and  the  system  of  general  laws  relating  to  taxa- 
tion is  arranged  with  a  view  to  bring  all  the  taxable  property  of  the 
State  within  the  reach  of  the  taxing  power,  and  to  subject  it  to  the 
action  of  boards  of  supervisors,  to  which  is  committed  the  power  of  im- 
posing taxes  to  be  raised  for  town,  county  and  State  purposes,  upon  the 
property  within  their  respective  jurisdictions.  For  the  purpose  of  ascer* 
titining  the  property  liable  to  taxation,  and  the  persons  liable  to  be  taxed 
therefor,  assessors  are  elected  in  each  locality,  and  it  is  made  their  duty, 
at  the  times  and  in  the  manner  pointed  out  by  statute,  to  make  and  com- 
plete an  assessment  roll,  containing,  among  other  things,  a  description 
and  valuation  of  the  reul  estate  situated  within  the  town,  and  the  landa 
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of  resident  owners  are  to  be  assessed  to  the  owners  or  occupants.  1  B. 
Sv  ^89,  §§  1,  2.  The  assessment  roll,  when  completed,  is  to  be 
delivered  by  the  assessors  to  the  supervisor  of  the  town,  and  by  him 
to  the  board  of  supervisors  at  their  next  annual  meeting.  IB.  S.» 
894,  §  27.  But  no  lien  or  incumbrance  on  the  lands  assessed  is  cre- 
ated by  the  act  of  the  assessors.  The  assessment  is  the  basis  upon 
which  the  board  of  supervisors  act  in  apportioning  the  tax,  but  it  Is,  in 
no  sense,  the  imposition  of  a  charge  upon  the  land  described  in  the  roll. 
This  is  one  of  the  preliminary  steps  which  result  in  taxation.  So  is  the 
election  of  assessors,  and  taxation  of  the  lands,  within  the  town  is  as  cer- 
tain to  take  place  before  the  assessors  commence  making  the  roll  as 
after  it  is  completed.  The  arrangements  of  the  statute  necessarily  lead 
to  the  imposition  of  taxes  at  each  annual  meeting  of  the  supervisors. 
The  roll,  when  completed,  fixes  the  valuation  of  the  property  to  be 
taxed,  but  it  does  not  determine  the  amount  of  the  tax,  and  the  moat 
wliich  can  be  claimed  is  that  it  renders  more  certain  and  definite  the  lia- 
bility to  taxation  which,  nevertheless,  existed  before  the  assessment  was 
made.  The  language  of  the  covenant  in  the  defendant's  deed  is,  that 
the  premises  '*  are  free  and  clear  from  all  incumbrances  whatsoever." 
The  covenant  against  incumbrances  is  a  covenant  in  preseTUi^  and,  like 
the  covenant  of  seizin,  if  broken  at  all,  is  broken  as  soon  as  the  deed  is 
executed.  4  Kent's  Com.  471 ;  Rawle  on  Covenants  of  Title,  89 ; 
Horton  V.  Davis,  26  N.  Y.  495.  The  right  of  action  accrues  at  once, 
and  unless  an  action  will  lie  immediately  there  is  no  breach  of  the  cov- 
enant The  covenantee  suing  upon  such  a  covenant  may  be  restricted 
to  nominal  damages  where  he  has  not  been  subjected  to  actual  loss  (Dd' 
avergne  v.  Norrit,  7  Johns.  358 ;  JTaH  v.  Dean,  13  id.  105) ;  but  the 
right  of  action,  when  it  exists  at  all,  is  complete  the  moment  the  oov« 
enant  is  made.  If  the  plaintiff  had  brought  his  action  the  day  after  he 
took  his  deed  could  he  have  maintained  it  ?  I  think  not  The  answer 
would  have  been  perfect,  that  the  entry  of  the  land  in  the  assessment 
roll  constituted  no  incumbrance. 

It  is  claimed  that  the  tax,  when  levied  by  the  supervisors,  related  to 
the  time  of  the  assessment,  and  that  in  this  view  it  may  be  brought  with- 
in the  operation  of  the  covenant  The  doctrine  of  relation  is  a  fiction 
usually  employed  to  support  and  protect  some  equity.  If  this  doctrine 
can,  under  any  circumstances,  be  applied  to  a  covenant  in  presenti,  so  as 
to  make  a  tax  levied  after  the  covenant  was  made  an  incumbrance  as  of 
the  time  when  the  deed  containing  the  covenant  was  executed,  there  are 
equitable  considerations  which  prevent  its  application  in  a  case  like 
this. 
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The  annual  tax  levied  by  boards  of  sapervisors  is  designed  not  only  to 
provide  means  for  liquidating  expenses  and  liabilities  incurred  before  the 
tax  is  levied,  but  also  to  meet  expenses  and  to  discharge  liabilities  which 
may  be  incurred,  or  which  may  mature  during  the  year  subsequent  to  the 
imposition  of  the  tax.  The  State  tax,  which  is  included  in  Ihe  annual 
tax  levy,  is  to  defray  the  expenses  of  government  for  the  fiscal  year, 
commencing  on  the  first  day  of  October  previous  to  the  time  of  the  meet- 
ing of  the  board  of  supervisors.  To  meet  the  contingent  expenses  of 
the  county  the  supervisors  are  authorized  to  raise,  in  advance,  such  sums 
as  they  shall  deem  necessary  for  that  purpose  (1  R.  S.  386,  §  5),  and  the 
superintendents  of  the  poor  in  each  county  are  required  to  present  to  the 
board  of  supervisors,  at  their  annual  meeting,  an  estimate  of  the  sum 
which  will,  in  their  opinion,  be  necessary  for  the  support  of  the  poor 
during  the  ensuing  year,  and  the  supervisors  are  required  to  cause  such 
sum  as  they  may  deem  necessary  for  this  purpose  to  be  levied  and  raised 
by  taxation.  1  R.  S.  626,  §  50.  It  is  the  constant  practice  to  include 
in  the  tax  roll  the  sums  necessary  to  pay  the  interest  and  principal  on 
town  and  county  bonds  which  may  become  due  and  payable  during  the 
year  succeeding  the  levy  of  the  tax,  and  for  a  variety  of  town  and  county 
purposes,  in  advance  of  the  expenditure  of  the  money.  If  the  defend- 
ants shall  be  held  liable  on  their  covenant  to  pay  the  tax  in  question, 
they  will  be  compelled  to  reimburse  the  plaintiff  for  taxes  imposed  on 
the  land  for  town,  county  and  State  purposes,  in  advance  of  the  expendi- 
ture, and  of  which  the  plaintiff,  as  owner  of  the  land,  receives,  or  is  sup- 
posed to  receive,  the  equivalent.  The  defendants  should  be  held  to  such 
a  construction  of  their  covenant  as  will,  consistently  with  the  language 
employed,  secure  to  the  plaintiffs  the  indemnity  which  may  fairly  be 
supposed  to  have  been  contemplated  by  the  parties  when  the  covenant 
was  made.  But  it  would  be  an  unwarrantable  extension  of  the  ordinary 
and  natural  meaning  of  the  general  covenant  against  incumbrances  to 
hold  that  it  applies  to  a  tax  levied  after  the  covenant  was  made.  The 
plaintiffs  could  have  protected  themselves  against  it  by  a  special  cove- 
Bant,  if  it  was  intended  that  the  defendants  should  pay  it,  or  any  part  oi 
it,  on  the  basis  of  an  equitable  division  of  the  tax. 

For  these  reasons  we  are  of  opinion  that  the  order  of  the  General 
Term  should  be  reversed,  and  the  judgment  of  the  referee  affirmed. 

All  concur ;  except  Chubch,  Ch.  J.,  dissenting. 

Order  reversed  and  judgment  aeeordinglg. 
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61B8OM  ▼.  Erie  Railway  Company,  appellant. 

(63  N.  T.449.) 

Matter  and  §ervant  —  injury  Ut  $ervant, 

A  oaodnctor  on  defendaDf  s  railroad  was  knocked  from  a  freiglit  train  and  killed  hy  a 
inojecting  roof  of  defendant's  depot  He  was  familiar  with  the  road,  had  passed 
oTer  it  dally  for  a  long  time,  and  the  roof  had  not  been  altered  after  he  entered  the 
defendant's  employ.    Held,  that  the  company  was  not  liable. 

ACTION  by  an  administratrix,  to  recover  damages  for  the  alleged 
negligent  killing  of  one  Parker,  plaintiff's  intestate. 

The  deceased,  at  the  time  of  the  accident,  was  a  freight  conductor  in 
defendant's  employ,  and  was  in  charge  of  a  freight  train  going  east  from 
Buffalo.  Arriving  at  Attica,  the  train  stopped  at  the  west  end  of  the 
station,  and  Parker  left  the  train  and  went  into  the  depot.  The  train 
started  up.  Parker  came  out,  caught  hold  of  a  passing  car,  and  began 
to  climb  up  to  the  top  by  the  ladder  at  the  side.  He  was  struck  by  the 
projecting  roof  of  the  depot  and  killed.  The  track  was  ten  feet  ten 
inches  from  the  side  of  the  building.  The  roof  projected  beyond  the 
building  eight  feet  two  inches,  and  was  twelve  feet  four  inches  above 
the  track.  The  car  was  nine  feet  six  inches  high.  The  roof  had  been 
in  the  condition  it  then  was  for  twenty  years.  The  deceased  had  been 
upon  the  road  as  brakeman  and  conductor  for  seven  years,  passing  over 
the  road  once  or  twice  a  day,  and  had  lived  at  Attica  eighteen  or  twenty 
years.  It  was  proved  that  the  usual  place  for  the  conductor  to  ride 
between  stations  was  in  the  caboose.  There  was  no  evidence  that  it 
was  any  part  of  his  duty  as  conductor  to  get  on  top  of  the  cars,  or  that 
his  doing  so  at  the  time  of  the  accident  had  any  necessary  connection 
with  his  duties. 

At  the  close  of  plaintiff's  evidence,  and  at  the  close  of  all  the  evidence, 
defendant's  counsel  moved  for  a  nonsuit  upon  the  ground  that  no  action- 
able negligence  on  the  part  of  defendant  had  been  shown,  and  that  the 
evidence  showed  negligence  on  the  part  of  the  deceased.  The  motion 
was  denied,  and  defendant's  counsel  duly  excepted.  The  Supreme 
Court  affirmed  a  judgment  in  favor  of  plaintiff  entered  i4)on  a  verdict 
and  defendant  appealed. 

E,  C.  Sprague,  for  appellant.  The  court  erred  in  charging  that  it 
was  for  the  jury  to  decide  whether  the  intestate  in  Ascending  the  car 
wlien  in  motion  was  in  the  discharge  of  his  duty.  Greenleaf  v.  Birth^ 
9  Pet.  292 ;   Chandler  v.   Van  Boeder,  24  How.  224 ;  People  v.  Police 
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85  Barb.  651 ;  Herring  ▼.  Jloppoek,  15  N.  Y.  409  ;  People  v.  Cook,  8 
id.    67;    Courtney    ▼.    Baker,  37    N.  Y.    Sap.    249;    S^prong    ▼.  B. 

A.  R.  B.  Oo^  60  Barb.  30 ;  Fitch  v.  Allen,  98  Mass.  572.  This  action 
oonld  only  be  sustained  on  the  ground  that  the  defendant  maintained  the 
roof  in  a  position  dangerous  to  the  intestate  after  notice  that  it  if  as 
dangerous.  Warner  y.  Brie  B,  Co.,  39  N.  Y.  470 ;  Redf.  on  Railways, 
f  131,  note  2.  Defendant  was  only  responsible  for  latent  defects  and 
such  as  could  not  be  guarded  against  by  the  exercise  of  proper  care. 
DeGraff  v.  N.   Z  0.  B.  B.  Co^  1  T.  &  C.  255 ;   Owen  y.  N.  T.  C.  B. 

B,  Co.,  1  Lans.  108;  GreenleafY.  Ill  C,  B.  B.  Co.,  4  Am.  Rep.  181  ; 
Bayden  t.  Smithville  Mfg.  Co.,  29  Conn.  548  ;  Chapman  ▼.  Brie  B.  Co., 
55  N.  Y.  579 ;  Dougan  v.  Champ.  Tr.  Co.,  56  id.    1 ;    Warner  v.  Erie 

B,  Co.,  39  id.  468.  Plaintiff  must  be  held  to  have  assumed  all  the 
risks  which  grew  out  of,  or  were  incident  to,  or  connected  with  his 
employment.      Cruty  v.  Erie  B.  Co.,  3  T.  &  C.  247  ;    Wright  v.  N.  T. 

C.  B.  B,  Co.,  25  N.  Y.  61 2.  The  accident  was  caused  by  the  con- 
tributory negligence  of  the  intestate.  Dougan  v.  Champ.  TV.  Co.,  56 
N.  Y.  1. 

John  H,  Martindale,  for  respondent.  The  defendant  was  chargeable 
with  negligence  toward  the  intestate  by  maintaining  the  roof  by  which 
he  was  killed.  4  Wall.  189,  196;  8  Allen,  444-446;  10  Mass.  261 ; 
Byan  v.  Fowler,  24  N.  Y.  413-415;  49  id.  532;  53  id.  449;  52  111. 
183. 

Allen,  J.  When  the  deceased  entered  the  employment  of  the 
defendant  he  assumed  the  usual  risks  and  perils  of  the  service,  and  also 
the  risks  and  perils  incident  to  the  use  of  the  machinery  and  property  of 
the  defendant  as  it  then  was,  so  far  as  such  risks  were  apparent. 
Accepting  service  with  a  knowledge  of  the  character  and  position  of  the 
structures  from  which  the  employees  might  be  liable  to  receive  injury,  he 
could  not  call  upon  the  defendant  to  make  alterations  to  secure  greater 
safety,  or  in  case  of  injury  from  risks  which  were  apparent,  he  could 
not  call  upon  his  employer  for  indemnity.  Lord  Chief  Justice  Cock- 
burn,  in  Clarke  v.  Holmes,  7  H.  &  N.  937,  says  :  "  No  doubt,  when  a 
servant  enters  on  an  employment,  from  its  nature  necessarily  hazardous, 
he  accepts  the  service  subject  to  the  risks  incidental  to  it ;  or  if  he 
thinks  proper  to  accept  an  employment  on  machinery  defective  from  yin 
construction  or  from  the  want  of  proper  repair,  and  with  knowledge  of 
the  facts  enters  on  the  service,  the  master  cannot  be  held  liable  for 
injury  to  the  servant  within  the  soojie  of  the  danger  which  both  the 
Vol.  XX.— 70 
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contracting  parties  contemplated  as  incidental  to  the  emplo3rment."  It 
is  not  necessary  to  hold  that  this  rule  should  be  applied  in  all  its  rigor 
to  casualties  arising  from  the  use  of  complex  and  dangerous  machinery, 
the  condition  of  which,  or  the  risks  involved  in  different  conditions  of  it, 
ai.  ordinary  workman  might  be  incapable  of  judging.  But  here  the 
structure  was  permanent  in  its  character,  and  the  risks  resulting  from  its 
location  were  as  apparent  to  the  ordinary  laborer  as  to  a  skilled  mechanic 
or  expert.  They  were  visible  to  all,  and  could  be  as  well  appreciated 
by  the  deceased,  who  had  for  many  years  resided  at  the  place  of  the 
injury,  as  by  the  officers  and  agents  of  the  company.  He  took  service 
subject  to  all  risks  incident  to  the  position  and  mode  of  construction  of 
the  station-house ;  and  if  the  defendant  did  nothing  after  the  employ- 
ment to  aggravate  the  danger,  there  was  no  liability.  The  evidence 
does*  not  show  that  there  was  any  change  in  the  building  or  in  the  road 
after  the  deceased  entered  the  service  of  the  defendant.  Seymour  ▼. 
Idaddoxy  16  Ad.  &  £1.  827.  It  is  said  by  Ellsworth,  J.,  in  Hayden 
v.  SmithviUe  Manuf.  Co.^  29  Conn.  54d,  that  ^'  every  manufacturer  has 
the  right  to  choose  the  machinery  to  be  used  in  his  business  in  the  man- 
ner most  agreeable  to  himself,  provided  he  does  not  thereby  violate  the 
law  of  the  land.  He  may  select  his  appliances  and  run  his  mill  with 
old  or  new  machinery,  just  as  he  may  ride  in  an  old  or  new  carriage,  or 
navigate  an  old  or  new  vessel.  The  employee,  having  knowledge  of  the 
circumstances  and  entering  service  for  the  stipulated  reward,  cannot 
complain  of  the  peculiar  tastes  and  habits  of  his  employer,  nor  sue  him 
for  damages  sustained  in  and  resulting  from  that  peculiar  service." 

Again,  if  the  defects  in  the  machinery  or  other  appliances  are  as  well 
known  to  the  servant  as  to  the  master,  the  servant  must  be  regai-ded 
as  voluntarily  incurring  the  risk  resulting  from  its  use,  unless  the  master, 
by  urging  on  the  servant  or  coercing  him  into  danger,  or  in  some  other 
way,  directly  contributes  to  the  injury.  Az%iyp  v.  YoAei^  2  H.  &  N.  768  ; 
Priestley  v.  Fowler,  3  M.  &  W.  1 ;  WxUiams  v.  dough,  3  H.  &  N.  258 ; 
Laning  v.  N.  T.  C.  B.  H.  Oo.,  49  N.  Y.  521 ;  S.  C,  10  Am.  Rep.  417, 
perFoLGER,  J. 

The  intestate,  as  brakeman  and  conducter,  had  been  familiar  with  this 
part  of  the  road  for  a  very  long  time,  having  passed  over  it  daily  for 
several  months,  and  had  been  a  resident  of  Attica,  familiar  with  all  the 
surroundings  of  the  station  for  many  years  ;  the  peculiar  construction  of 
the  roof  of  the  station-house,  the  size  and  width  of  the  cars  and  the  near 
approach  of  the  roof  to  the  passing  cars  was  as  patent  to  the  deceased  as 
to  the  defendant,  or  any  of  its  officers  or  agents. 

These    considerations  would    lead   to  a  reversal   of    the    judgment 
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and  a  new  trial ;  bat  there  are  other  difficulties  in  the  way  of  maintain 
ing  the  action.  It  is  conceded  that  if  the  servant  is  himself  guilty  of 
negligence  contributing  to  the  injury,  he  cannot  recover  of  the  master, 
although  the  latter  has  been  derelict  in  his  duty  to  provide  suitable  appli- 
ances for  the  particular  service.  The  deceased,  of  his  own  volition  and 
without  any  necessity  connected  with  his  duties  as  conductor  of  the  train, 
so  far  as  the  evidence  discloses,  undertook  to  climb  the  oars  when  under 
way,  and  just  at  the  point  of  danger,  and,  so  far  as  appears,  at  the  only 
point  of  especial  risk.  This  he  did  at  his  peril.  He  did  not  incur  the 
peril  at  the  request  of  the  defendant  or  its  officers  or  agents,  or  in  pursu- 
ance of  any  general  or  special  orders  of  the  company.  He  had  time  and 
might  have  gotten  up  before  the  train  moved  if  there  was  occasion  for 
his  being  on  the  car  rather  than  in  the  "  caboose,"  which  was  his  usual 
place  for  riding  between  stations.  If  there  was  not  time  he  could  have 
secured  it,  as  he  had  control  of  the  movements  of  the  train.  There  was 
no  evidence  that  he  had  climbed  up  to  give  directions  to  the  head  brake- 
man  ;  and  if  that  was  the  object  it  was  only  necessary  because  of  his  neg* 
lect  to  give  the  proper  directions  wliile  the  train  was  at  rest.  It  is  evident 
that  this  was  not  the  occasion,  as  the  brakeman  was  on  the  car  immedi- 
ately in  the  rear  of  that  on  which  the  deceased  was  climbing,  and  asked 
and  received  the  necessary  information  ajB  the  deceased  was  getting  up  ; 
and  the  latter  continued  on  his  way  and  was  injured  after  that. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event 

All  concur ;  except  Andrews,  J.,  not  voting,  and  Miller,  J.,  dissent- 
ing ;  FoLOER,  J.,  concurs  in  result,  on  the  ground  that  plaintiff's  intes- 
tate had,  at  the  time  of  the  accident,  no  call  of  duty  upon  the  top  of  the 
car,  and  there  was  no  evidence  warranting  the  submission  of  that  ques- 
tion to  the  jury. 

Judgment  revened. 


B0DSBIOA8  ▼•  The  East  Biter  Satiko  iNSTrrunoN,  appellant 

(63N.T.460.) 
PaymtfU  to  the  administrator  of  a  living  penon.     Surroffotei^  OourU* 

A  payment  by  a  debtor  to  an  administrator  duly  appointed  is  valid,  and  a  bar  to  an 
action  to  compel  a  second  payment,  although  the  supposed  iuteetato  b  alive  at  ths 
time  and  the  letters  of  administration  are  subsequently  revoked  for  this  reason. 

Although  Surrogates'  courts  are  of  limited  and  special  jurisdiction,  which  depends 
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upon  the  edgtenoe  of  certain  facte,  yei  their  decision  upon  the  existence  of  snch  facts 
and  their  consequent  Joiisdictiou  is  conclusive  until  regularly  reversed  or  vacated, 
and  will  protect  all  innocent  parties  acting  on  the  fftith  of  it 

ACTION  by  an  administratrix  to  recover  a  deposit  made  in  defend- 
ants* bank  by  James  Devine,  plaintiff's  intestate.  Tiie  opinion  states 
the  case.  A  judgment  for  the  plaintiff  was  entered  on  a  trial  by  the 
court  and  was  affirmed  by  the  General  Term  of  the  Superior  Court  of 
New  York. 

S.  P.  Nashj  for  appellant.  The  administratrix  was  authorized  to 
demand  the  deposit  of  defendant,  and  her  receipt  was  a  valid  discharge. 
2  B.  S.  74  (m.  p.),  §  26 ;  id.  80,  §  57 ;  id.  79,  §  47 ;  id.  78,  §  46; 
Wms.  on  Exrs.  492 ;  Prouer  v.  Wagwr,  1  C.  B.  (N.  S.)  289 ;  BeJdm 
V.  Meeker^  47  N.  T.  302 ;  Rogers  v.  Rogers^  3  Paige,  379  ;  1  Laws  of 
1870,  p.  826 ;  P&Her  v.  Purdy,  29  N.  Y.  106,  110 ;  Roharg  v.  Hammond, 
2  H.  &  G.  42;  Bolton  v.  Jacks,  6  Robt.  166;  1  Wms.  on  Exrs.  (Am. 
ed.  1859)  476 ;  Noel  v.  WeUs,  1  Lev.  235 ;  1  Sid.  359 ;  2  Kel.  837 ; 
Alien  V.  Dundas,  3  T.  R.  125 ;  Sheldon  v.  Wright,  5  N.  Y.  497,  511. 
The  granting  of  administration  upon  the  estate  of  a  person  supposed  to 
be  dead  is  not  a  taking  of  his  property  without  due  process  of  law. 
Oppenheim  v.  De  Wolf,  3  Sandf.  Ch.  570 ;  1  R.  S.  749,  §  6 ;  2  id.  139, 
f  6  ;  Oropsey  v.  McKinneg,  30  Barb.  47.  The  administration  of  estates 
is  of  the  nature  of  proceedings  in  rem.  Broderick's  Will,  21  Wall.  503, 
509.  The  surrogate  had  jurisdiction,  and  if  he  decided  amiss  as  to  the 
evidence,  his  decision  was  erroneous,  but  it  was  not  void.  Miller  v. 
Brinkerhoff,  4  Den.  119;  Staples  v.  Fairchild,  3  Comst.  41  ;  Skinnion 
V.  Kelly,  18  N.  Y.  355  ;  Wehher  v.  Shearman,  6  Hill,  20,  29;  30 ;  NaL 
Rk,  of  Chemung  v.  City  of  Elmira,  53  N.  Y.  49  ;  Dorwin  v.  Strickland, 
57  id.  492  ;  BeU  v.  Pierce,  51  id.  12.  Proof  of  residence,  or  locality 
of  assets,  or  of  death,  properly  presented,  confers  jurisdiction  in  the  first 
instance,  though  the  proof  may  turn  out  to  be  false,  and  the  decision  is 
conclusive  in  favor  of  innocent  third  parties.  2  R.  S.  221,  §  6  ;  id.  74, 
§  26 ;  1  R.  L.  445,  §  5  ;  People  v.  Tracy,  1  Den.  617 ;  1  Swab.  &  T.  6, 
7,  11,  53 ;  Bamstead  v.  Read,  31  Barb.  661 ;  Bolton  v.  Brewster,  32  id. 
389  ;  Monell  v.  Dennison,  8  Abb.  401 ;  Malcomh  v.  Phelps,  16  Conn. 
127 ;  Rohorg  v.  Hammond,  2  H.  &  G.  42 ;  31  Barb.  669 ;  OauJoOe  v 
Ferrie,  18  WaD.  465. 

S,  Jones,  for  respondent.  At  common  law,  administration  granted 
opon  the  estate  of  a  person  in  life  was  whoUy  void,  although  granted  b; 
a  court  having  full  power  and  jurisdiction.     Allen  v.  Dundas,  3  T.  R 
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125  ;  Griffith  ▼•  FraoMr^  8  Cranch,  9  ;  Jochumsen  ▼.  Suf,  Svgs.  Ek^  8 
Allen,  87.  Death  mast  have  occnrred  in  fact,  before  a  surrogate  has 
jurisdiction  to  grant  either  letters  testamentary  or  of  administration. 
Laws  1813,  chap.  79,  §§  3,  5,  p.  445;  Laws  1837,  chap.  460,  p.  524 1 
1  Kent's  Com.  (5th  ed.)  464.  Section  47  of  2  Revised  Statutes,  p. 
79,  is  simply  declaratory,  and  does  not  protect  sales  made  or  acts  done 
hy  administrators  appointed  over  the  estate  of  a  living  person.  Pt'osser 
V.  Wagner,  I  C.  B.  (N.  S.)  289  ;  Sheldon  v.  Wright,  5  N.  Y.  497. 
Chapter  359,  Laws  of  1870,  p.  826,  has  not  a  retrospective  effect. 
Sedgw.  on  Stat,  and  Const.  Law  (ed.  1867),  202.  It  is  not  in  the 
power  of  the  Legislature  or  court  to  confer  jurisdiction  on  a  surrogate 
over  the  estate  of  living  persons.  2  Kent's  Com.  (12th  ed.)  319,  326, 
tiSQy  409 ;  Bloom  v.  Burdick,  1  Hill,  139.  It  was  proper  to  set  up  the 
want  of  jurisdiction  in  the  surrogate.  Bolton  v.  Jacks,  7  N.  Y.  Sup. 
193-203;  Barton  v.  Winshta,  12  Wend.  102;  ^urrf  v.  Shipman,  6  Barb. 
625.  The  Surrogate's  Court  is  a  court  of  peculiar,  special  and  limited 
jurisdiction.  People  v.  Corlies,  1  Sand.  228 ;  People  v.  Barnes,  12 
Wend.  492 ;  In  re  Watson^  3  Lans.  408  ;  Corunn  v.  Merritt,  3  Barb. 
841  ;  2  R.  S.,  pt.  3,  chap.  3,  tit.  2,  art.  1,  §  1 ;  Paff  v.  Kinney,  1  Brad. 
I ;  Stat  at  Large,  179,  229,  286.  The  surrogate  had  no  jurisdiction 
over  the  subject-matter.     2  R.  S.  pt.  2,  chap.  6. 

Earl,  J.  On  the  1st  day  of  October,  1857,  the  intestate,  James 
Devine.  deposited  with  the  defendant,  a  savings  bank  in  the  city  of  New 
York,  the  sum  of  $485,  and  soon  thereafter  went  to  the  Island  of  Cuba 
with  his  wife,  the  present  plaintiff,  to  reside,  leaving  his  wife's  mother, 
Isabella  McNeil,  residing  in  the  city  of  New  York.  Neither  James 
Devine  nor  his  wife  having  returned  to  New  York  in  April,  1869,  Mrs. 
McNeil  applied  to  the  surrogate  of  New  York  for  letters  of  administra- 
tion upon  his  estate,. upon  sufficient  formal  proof  that  he  had  died  intes- 
tate, leaving  assets  in  the  county  of  New  York,  and  that  his  wife  was 
also  dead,  and  that  she  was  a  creditor;  and  in  May,  1869,  the  surrogate 
granted  letters  of  administration  to  Mrs.  McNeil  upon  his  estate.  The 
proceedings  resulting  in  the  letters  of  administration  complied  with  the 
statutes  upon  the  subject,  and  were  all  regular  in  form.  After  letters 
were  issued  to  her  she  went  to  the  savings  bank,  produced  her  letters 
and  demanded  and  received  the  deposit,  which  had  been  made  about 
twelve  years  before,  with  the  accumulation  of  interest. 

In  May,  1872,  the  plaintiff  returned  from  Cuba  to  New  York,  and  then 
for  the  first  time  learned  what  her  mother  had  done,  and  she  applied  to 
the  surrogate  for  letters  of  administration  upon  her  husband's  estata 
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apoD  allegationB  and  proofs  that  he  lived  in  Cuba  until  March,  1871, 
when  he  died  intestate,  and  the  surrogate  revoked  the  letters  which  had 
been  issued  to  Mrs.  NcNeil  and  granted  letters  to  the  plaintiff,  who  had 
again  married. 

The  plaintiff  then  demauded  the  deposit  of  the  defendant,  with  the 
accumulation  of  interest,  and  payment  being  refused  she  brought  this 
action  and  recovered.  The  sole  question  for  our  consideration  is,  whether 
the  payment  to  the  first  administratrix  is  a  defense  to  this  action. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  the  surrogate,  in  grant- 
ing letters  upon  the  estate  of  her  husband,  who  was  not  then  dead,  acted 
wholly  without  jurisdiction,  and  that  his  proceedings  in  granting  such 
letters  were  null  and  void.  The  question  as  to  the  effect  of  letters 
granted  under  such  circumstances,  so  far  as  I  can  discover,  has  never 
been  decided  in  this  State,  and  is,  in  this  case,  for  the  first  time  before 
this  court  for  consideration. 

Surrogate's  Courts  are  courts  of  limited  and  special  jurisdiction,  and 
yet  their  jurisdiction  to  grant  administration  upon  the  estates  of  de- 
ceased persons  is  general  and  exclusive.  No  other  courts  can  act  and 
discharge  the  same  functions.  Before  their  proceedings  can  have  any 
validity  or  confer  any  authority,  they  must  have  jurisdiction  to  act,  and 
this  is  true  of  all  courts.  No  court,  no  matter  how  general  its  jurisdic- 
tion may  l)e,  which  proceeds  without  jurisdiction  in  the  particular  case, 
can  make  a  valid  record,  or  confer  any  rights. 

When  a  statute  prescribes  that  some  fact  must  exist  before  jurisdiction 
can  attach  in  any  court,  such  fact  must  exist  before  there  can  be  jurisdic- 
tion, and  the  court  cannot  acquire  jurisdiction  by  erroneously  deciding 
that  the  fact  exists,  and  that  it  has  jurisdiction.  But  where  general 
jurisdiction  is  given  to  a  court  over  any  subject,  and  that  jurisdiction 
depends,  in  the  particular  case,  upon  facts  which  must  be  brought  before 
the  court  for  its  determination  upon  evidence,  and  where  it  is  required  to 
act  upon  such  evidence,  its  decision  upon  the  question  of  its  jurisdiction 
is  conclusive  until  reversed,  revoked  or  vacated,  so  far  as  to  protect  its 
officers  and  all  other  innocent  persons  who  act  upon  the  faith  of  it. 
Miller  v.  BrirJcerhoff,  4  Denio,  119  /  Staples  v.  Fairchild,  3  N.  Y.  41 ; 
People  V.  Sturtevantf  9  id.  263 ;  Skinnion  v.  KeUey,  18  id.  356 ;  Porter  v. 
Purdy^  29  id.  106 ;  Bumstead  v.  Becul,  31  Barb.  661 ;  Griffnan's  Lessee 
V.  Astor,  2  How.  (U.  S.)  319 ;  Holcotnh  v.  Phelps,  16  Conn.  127  ;  SUxU 
V.  Scott,  1  Baily  (Law  R.),  294;  Rohorg  v.  Hammond^  2  H.  &  6.  42; 
Drittaxn  v.  Kiiincdrd,  1  Brod.  &  Bing.  432. 

This  rule  as  to  the  jurisdiction  of  officers  and  courts  of  limited  and 
«pocial  jurisdiction  has  many  illustrations  in  the  cases  cited.     In  Staples 
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▼.  Fmrehild,  the  rule  is  announced  as  follows :  ^  Where  certain  facts  are 
to  be  proved  before  a  court  or  officer  of  special  and  limited  jarisdiction 
as  a  ground  for  issuing  process,  and  there  is  a  total  defect  of  evidence, 
the  process  will  be  void  ;  but  where  the  proof  has  a  legal  tendency  to 
make  out  a  proper  case,  in  all  its  parts,  for  the  jurisdiction  of  the  court 
or  officer,  although  such  proof  may  be  slight  and  inconclusive,  the  pitK 
cess  will  be  valid  until  set  aside  on  a  direct  proceeding  for  that  purpose. 
In  one  case  the  court  acts  without  authority,  in  the  other  it  only  errs  in 
judgment  upon  a  question  properly  before  it  for  adjudication.  In  the 
one  case  there  is  a  defect  of  jurisdiction  ;  in  the  other  there  is  only  error 
of  judgment."  In  Ihrter  v.  Purdy^  the  following  language  is  used : 
^'  When,  in  special  proceedings  in  courts  or  before  officers  of  limited 
jurisdiction,  they  are  required  to  ascertain  a  particular  fact,  or  to  appoint 
persons  to  act  in  such  proceedings,  having  particular  qualifications  or 
occupying  some  peculiar  relations  to  the  parties  or  the  subject ;  such  acts, 
when  done,  are  in  the  nature  of  adjudications,  which,  if  erroneous,  must 
be  corrected  by  a  direct  proceeding  for  that  purpose  ;  and  if  not  so  cor- 
rected, the  subsequent  proceedings  which  rest  upon  them  are  not  affected, 
however  erroneous  such  adjudications  may  be.''  In  GrignorCs  Lessee  v. 
Aiior^  where,  by  a  law  of  Michigan,  the  County  Courts  have  power^  un* 
der  certain  circumstances,  to  order  the  sale  of  the  real  estate  of  a  deceased 
person  for  the  payment  of  debts  and  legacies,  it  was  held  that  it  was  for 
that  court  to  decide  upon  the  existence  of  the  facts  which  gave  jurisdic- 
tion. In  Brittaxn  v.  Kinnaird,  Dallas,  Ch.  J.,  said :  "  The  magistrate, 
it  is  urged,  could  not  give  himself  jurisdiction  by  finding  that  to  be  a  fact 
which  did  not  exist,  and  he  was  bound  to  inquire  as  to  the  fact,  and  when 
he  has  inquired  his  conviction  is  conclusive  of  it." 

The  jurisdiction  of  Surrogates'  Courts  is  defined,  and  their  proceedings 
are  regulated  in  our  statutes.  It  is  provided  (2  R.  S.  74,  §  23)  that "  the 
surrogate  of  each  county  shall  have  exclusive  power,  within  the  county  for 
which  he  may  be  appointed,  to  grant  letters  of  administration  of  the  goods, 
chattels  and  credits  of  persons  dying  intestate  in  the  following  cases  :  1. 
When  an  intestate,  at,  or  immediately  previous  to  his  death,  was  an  in- 
habitant of  the  county  of  such  surrogate,  in  whatever  place  such  death 
may  have  happened.  2.  When  an  intestate,  not  being  an  inhabitant  of 
this  State,  shall  die  in  the  county  of  such  surrogate,  leaving  assets  there- 
in. 3.  When  an  intestate,  not  being  an  inhabitant  of  this  State,  shall  die 
out  of  the  State,  leaving  assets  in  the  county  of  such  surrogate  and  in  no 
other  county.  4.  When  an  intestate,  not  being  an  inhabitant  of  this 
State,  shall  die  out  of  the  State,  not  leaving  assets  therein,  but  assets  ol 
tnch  intestate  shall  thereafter  come  into  the  county  of  such  surrogate.** 
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It  18  further  provided  (§  26)  that  '^  before  any  letters  of  admiiuBtratioL 
shall  be  granted  on  the  estate  of  any  person  who  shall  have  died  intes- 
tate, the  fact  of  sach  person's  dying  intestate  shall  be  proved  to  the  sat- 
isfaction of  the  surrogate,  who  shall  examine  the  persons  applying  for 
such  letters,  on  oath,  touching  the  time,  place  and  manner  of  the  death, 
and  whether  or  not  the  party  dying  left  any  will ;  and  he  may  also,  in 
like  manner,  examine  any  other  person,  and  may  compel  such  person  to 
attend  as  a  witness  for  that  purpose." 

Under  these  provisions  of  the  statute,  the  surrogate  can  no  more  institute 
a  proceeding  than  the  judge  of  any  other  court  can  institute  a  suit.  He 
must  wait  until  some  person  interested  comes  before  him  and,  upon  proper 
allegations,  invokes  the  exercise  of  his  jurisdiction ;  and  then  he  has  not 
the  option  to  exercise  it  —  he  must  exercise  it.  If  he  should  refuse 
to  act,  he  can  be  compelled  to  action  by  mandamus.  While  the  statute 
gives  him  no  jurisdiction  to  administer  upon  the  estate  of  a  living  person, 
it  imposes  upon  him  the  duty  of  inquiry  as  to  the  death  of  any  person 
upon  whose  estate  letters  of  administration  are  applied  for,  and  the  in- 
quiry is  a  judicial  inquiry.  In  discharging  that  duty,  he  may  examine  the 
person  applying  for  letters  and  examine  other  witnesses,  and  in  making 
such  examination  he  is  discharging  his  judicial  functions  and  exercising 
his  rightful  jurisdiction.  He  can  compel  the  attendance  of  witnesses 
before  him  by  attachment ;  and  false  swearing  would  be  perjury  under 
our  statutes  upon  that  subject  When  proof  has  been  produced  to  his 
satisfaction,  the  other  conditions  of  the  statute  being  complied  with,  he 
must  issue  letters.  The  inquiry  may  be  a  difficult  one.  In  many  cases 
in  the  time  of  war,  in  the  cases  of  absence  upon  the  seas,  or  in  foreign 
lands,  and  in  the  case  of  long  absence  unheard  from,  death  cannot  be 
proved  with  infallible  certainty.  Witnesses  may  be  untruthful  or  mis- 
taken, and  the  surrogate  may  thus  be  led  into  error,  yet  he  must  act ;  the 
statute  makes  it  his  duty  to  do  so.  He  must  decide  upon  the  fact  of 
death  us  best  he  can  upon  the  evidence  produced,  exercising  a  judgment 
not  infallible.  Does  he  decide  it  at  his  peril  ?  If  he  decides  one  way, 
has  he  jurisdiction  ?  And  if  he  decides  the  other,  has  he  no  jurisdiction 
and  has  he  had  none  ? 

The  claim  is,  that  if  death  has  not  occurred,  although  the  surrogate 
may  have  been  satisfied  by  the  clearest  proof  before  him  that  death  had 
occurred,  his  proceedings  are  a  nullity  for  want  of  any  jurisdiction  to 
act.  The  consequence  is  that  they  furnish  no  protection  to  any  one. 
The  surrogate,  who  has  in  good  faith  ordered  the  sale  of  property  and 
the  distribution  of  money,  may,  in  after  years,  be  made  liable  for  the 
whole  estate.     After  many  years  it  may  be  a  question  whether  the  in- 
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Instate  died  in  one  month  or  in  another  month,  earlier  or  later ;  and 
shall  the  jurisdiction  of  the  surrogate  and  the  validity  of  his  proceedings 
and  his  protection  against  liabilitj  depend  upon  how  this  question  may 
1)e  determined  by  a  jury  upon  disputed  evidence  ?  If  the  surrogate's 
proceedings  are  to  be  held  null  and  void  in  case  he  errs  as  to  the  fact  of 
death,  the  same  result  must  follow  if  he  errs  as  to  the  p]ace  of  dealh, 
and  as  to  the  other  facts  mentioned  in  section  23,  above  cited.  The  fact 
of  inhabitancy  is  frequently  one  difficult  to  be  determined*  It  is  one 
the  surrogate  must  determine  before  he  can  issue  letters,  and  its  deter* 
mination  frequently  depends  upon  disputed  and  fallible  evidence ;  and 
if  error  as  to  the  fact  of  death  will  leave  him  with  no  jurisdiction,  so  will 
error  as  to  the  fact  of  inhabitancy,  and  the  consequence  will  be  that  in 
such  a  case  his  proceedings  will  give  no  protection  to  any  one.  A  con* 
struction  of  the  statutes  which  will  lead  to  such  results  will  make  the 
laws  as  to  the  jurisdiction  and  proceedings  of  Surrogates'  Courts  diffi- 
cult and  hazardous  to  execute,  and  should  not  be  tolerated  unless  the 
language  used  will  admit  of  no  other  construction.  I  am  of  opinion, 
taking  into  consideration  the  various  provisions  of  the  statutes,  that  it 
was  the  intention  of  the  legislature  to  confer  upon  Surrogates'  Courts 
sole  and  exclusive  jurisdiction  over  the  subject  of  granting  lei  ters  of 
admiDiBtration ;  and  as  part  of  that  jurisdiction  to  determine  tho  facts, 
upon  sufficient  evidence,  upon  which  their  action  must  rest. 

As  early  as  1792  (2  Oreenl.  420),  in  the  preamble  to  an  act  concern- 
ing administrators,  it  is  recited  that  ^*  administrations  had  been  frequently 
granted  in  this  State,  upon  the  mere  suggestion  of  the  party  applying 
for  the  same,  without  due  proof  of  the  death  of  the  person  upon  whose 
estate  they  were  granted ;  and  it  has  happened  that  administrations  had 
been  granted  upon  estates  of  persons  who  were  then  living  and  residing 
within  this  State ;  and  administrations  were  frequently  granted  to  per- 
sons in  no  wise  related  to  the  intestate,  and  who  procured  administration 
only  with  a  view  of  appropriating  the  estate  of  the  intestate  to  their 
own  use,  from  which  practice  great  inconveniences  were  likely  to  ensue," 
for  remedy  whereof  it  was  enacted  *^  that  no  letters  of  administration 
should  thereafter  be  granted  by  the  judge  of  probates  or  by  any  surro- 
gate upon  the  estate,  goods,  chattels  or  credits  of  any  person  represented 
as  having  died  intestate  until  due  proof  be  made  before  the  said  judge 
or  surrogate  to  his  satisfaction  that  such  person  was  dead  and  died  in- 
testate ; "  and  substantiaUy  the  same  provision  has  been  continued  in  the 
statutes  to  this  day.  This  provision  has  made  it  the  duty  of  the  )arn>- 
gate  to  institute  a  judicial  inquiry  into  the  facts  of  death  and  intestacy. 

The  statutes  furnish  a  complete  system.     The  surrogate  is  to  tak« 
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judicial  action  and  determine  the  facts  upon  which  his  jurisdiction  resta. 
If  the  case  be  a  proper  one  he  must  issue  letters,  and  then  the  letten 
are  conclusive  evidence  of  the  authority  of  the  administrator  until  re- 
versed on  appeal  or  revoked.  2  R.  S.  80,  §  56.  There  is  ample  power 
to  revoke  or  vacate  letters  in  case  they  have  been  improperly  gi  anted  ; 
but  in  that  case  the  acts  of  the  administrator,  done  in  good  faith,  are 
valid.  2  R.  S.  80,  §  47 ;  Laws  of  1887,  ch.  460 ;  Fltnn  v.  Chase,  4 
Denio,  85  ;  Kerr  v.  Kerr,  41  N.  Y.  272.  The  administrator  is  required 
to  give  a  bond  that  he  wUl  faithfully  execute  his  trust  and  obey  all 
orders  of  the  surrogate  touching  the  administration. 

Taking  all  these  provisions  together  it  is  apparent  that  it  would  be 
rare  that  a  living  person  would  be  seriously  harmed  by  administration  upon 
his  estate.  But  it  is  otherwise  with  persons  who  deal  with  those  who 
are  thus  clothed  as  administrators  with  the  conclusive  evidence  of  author- 
ity. This  defendant,  when  called  upon  by  the  first  administrator,  could 
not  resist  payment,  even  if  it  had  been  practicable  for  it  to  ascertain 
that  Devine  was  then  living ;  and  whether  he  was  dead  or  alive  was  an 
issue  which  it  would  not  have  been  permitted  to  litigate.  Prosser  v. 
Wagner^  87  Eng.  Com.  Law,  287,  and  note ;  Bdden  v.  Meeker^  47  N. 
Y.  307  ;  ParhanY,  Moran,  4 Hun,  717  ;  Williamson  Executors,  492. 

As  my  conclusion  in  this  case  is  based  upon  the  construction  of  the 
statutes  of  this  State  regulating  the  jurisdiction  and  proceedings  of  Surro- 
gates' Courts,  decisions  from  other  States  made  under  statutes  not  the 
same,  can  furnish  us  little  aid ;  but  the  following  authorities  tend  some- 
what to  sustain  the  conclusion  I  have  reached.  Bumstead  v.  Ready  31 
Barb.  661 ;  BolUm  v.  Brewster,  32  id.  389  :  MorreU  v.  Dennison,  8  Abb- 
401 ;  Holcomh  v.  Phelps^  1^  Conn.  127  ;  Rohorg  v.  Hammond^  2  Hair. 
&  Gill,  42  ;  Parhan  v.  Moran,  supra. 

There  is  a  dictum  adverse  to  my  conclusion  in  AUen  v.  Dundcu,  3  T 
R.  125  ;  and  also  in  Griffith  v.  Frasier,  8  Cranch,  9.  In  Jochumsen  v 
Suffolk  Savings  Bank^  3  Allen,  87,  the  precise  question  involved  in 
this  case,  of  the  payment  by  the  savings  bank  to  an  administrator  of  a 
depositor  appointed  in  his  life-time,  was  decided  under  the  Massachusetts 
statutes  adversely  to  the  views  I  have  expressed.  It  was  held  that  the 
depositor  could  recover  notwithstanding  the  prior  payment  by  the  bank 
to  the  administrator.  In  Bolton  v.  Jacks^  6  Robt.  Supr.  166,  there  is 
a  learned  discussion  of  the  question  of  the  jurisdiction  of  courts,  and  it 
was  there  held  that  if  a  surrogate  admitted  to  probate  a  will  of  a  testator 
not  at  the  time  of  his  death  an  inhabitant  of  his  county,  he  acted  without 
Jurisdiction,  and  that  his  proceeding  was  void  and  could  be  attaiked 
•oUaterally.     I  believe  the  decision  to  be  unsound  in  this  respect. 
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A  farther  criticism  of  cases  to  which  oar  attention  has  been  called 
woald  not  be  usefol.  The  question  for  oar  decision  is  not  free  from 
doubt ;  a  decision  either  way  would  be  confronted  with  some  authority 
and  meet  with  some  logical  difficulties. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to  abiie 
event 

Miller,  J.  The  question  to  be  determined  in  this  case  is,  whether 
payment  to  an  administrator,  duly  appointed  by  the  surrogate  as  the  law 
directs,  of  a  person  supposed  to  be  dead,  and  who  it  subsequently  ap- 
pears was  living  at  the  time  when  letters  were  granted,  is  valid  and  con- 
clusive against  an  administrator  actually  appointed  after  the  decease  of 
the  intestate. 

The  right  to  letters  of  administration  upon  the  estate  of  a  deceased 
person  is  regulated  by  statute,  and  it  is  provided  that "  before  any  letters 
of  administration  shall  be  granted  on  the  estate  of  any  person  who  shall 
have  died  intestate  the  fact  of  such  persons  dying  intestate  shall  be  proved 
to  the  9(Uuf action  of  the  surrogate  who  shall  examine  the  persons  applying 
for  such  letters  on  oath  touching  the  ttme,place  and  manner  of  the  death,  and 
whether  or  not  the  party  dying  left  any  anil,  and  he  may  also,  in  like  man- 
ner, examine  any  other  person,  and  may  compel  such  person  to  attend  as  a 
witness  for  that  purpose."  2  R.  S.  74,  §  26.  The  first  part  of  the  section 
cited  makes  provision  for  proof  of  death  and  intestacy  in  all  cases  to  the 
s&tisfaction  of  the  surrogate,  and  the  latter  portion  for  an  examination  as  to 
the  death,  circumstances  connected  therewith,  and  as  to  the  fact  whether  the 
p«rty  dying  left  a  will.  The  foundation  upon  which  the  proceedings  rest 
ar*»  death  and  intestacy,  and  both  of  these  must  be  satisfactorily  established. 
Sufficient  evidence  must  be  furnished  to  afford  a  reasonable  presumption 
and  to  satisfy  the  officer  of  these  essential  facts.  When  this  is  done  ac- 
cording to  the  rules  applicable  to  such  cases,  the  surrogate  is  legally 
bound  to  grant  the  letters  applied  for.  He  is  obligated  to  perform  this 
duty,  which  is  judicial  in  its  character,  and  carries  with  it  the  sanction 
of  lawful  authority.  Such  an  application  is  a  trial  by  the  officer  named 
of  the  fact  of  the  death  and  intestacy  of  the  person  whose  estate  is 
sought  to  be  administered  upon.  It  is  only  to  be  made  upon  notice  to 
the  heirs  at  law  and  next  of  kin,  or  to  such  parties  as  the  law  directs  ; 
but  when  the  proof  is  furnished  as  the  law  requires,  the  surrogate  would 
not  be  authorized  to  disregard  the  evidence  and  deny  the  application. 
He  has  no  alternative  but  to  issue  the  letters  demanded,  and  upon  refoaal 
to  do  so,  his  decision  would  be  the  subject  of  review  in  an  appellate 
tribunal  and,  if  adverse  to  the  plain  proof,  liable  to  reversal. 
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The  Btatate  also  proyides  that  letters  '*  granted  bj  any  officer  having 
jurisdiction  shall  be  condusiye  evidenoe  of  the  authority  of  the  persons 
to  whom  the  same  may  be  granted,  until  the  same  shall  be  reversed  on 
appeal  or  revoked,  as  in  this  chapter  provided."  2  R.  S.  80,  §  56.  A 
subsequent  provision  declares  that  all  sales  made  in  good  faith  and 
all  lawful  acts  done  by  administrators  before  notice  of  a  will,  or 
by  executors  or  administrators  who  may  be  removed  or  superseded^ 
etc,  shall  remain  valid,  and  shall  not  be  impeached  by  any  subsequent 
revocation  or  superseding  of  the  authority,  etc  2  R.  S.  79,  §  47. 
The  effect  of  these  last  provisions  must  depend  upon  the  construction  to 
be  given  to  the  section  first  cited  as  to  the  jurisdiction  thereby  acquired. 
They  were  evidently  incorporated  into  the  statute  as  part  of  an  entire 
system,  and  may  properly  be  considered  together.  The  power  and  the 
duty  of  the  surrogate  to  issue  the  letters  upon  satisfactory  proof  being 
furnished,  is  very  clear,  and  the  point  to  be  determined  is,  whether  he 
had  no  jurisdiction  because  it  subsequently  turned  out  that  the  alleged 
intestate  was  living.  It  is,  no  doubt,  true  that  the  surrogate  has  no 
jurisdiction  to  grant  letters  upon  the  estate  of  a  living  person  ;  but  a 
mode  has  been  provided  by  law  to  test  the  fact  whether  a  person  is 
deceased,  and  as  the  legislature  has  enacted  how  this  shall  be  done,  and 
as  the  adjudication  of  a  competent  tribunal  must  stand  when  jurisdiction 
is  acquired  until  reversed  or  superseded,  as  the  law  requires,  it  is  not 
apparent  that  such  a  determination  is  invalid  and  without  jurisdiction. 
If  the  statute  (§  24,  nqfra)  had  provided  only  for  the  issuing  of  letters, 
and  not  proceeded  to  state  what  proof  was  required,  it  might  well  be 
argued  that  no  jurisdiction  was  acquired.  So,  if  the  surrogate  had 
issued  the  letters  without  the  requisite  proof,  the  same  result  would 
follow.  As,  however,  it  does  declare  what  proof  must  be  given,  it  is 
difficult  to  determine  how  its  effect  can  be  avoided,  because  it  afterward 
is  made  to  appear  that  there  was  a  mistake,  or  that  the  evidence  was 
false  and  untrue.  While  this  may  furnish  sufficient  ground  for  issuing 
new  letters  superseding  those  first  issued,  it  cannot  render  all  which  has 
been  done  under  the  first  void  and  of  no  effect. 

The  legislature  has  conferred  upon  the  surrogate  of  each  county  in 
the  State  sole  and  ezdnsive  jurisdiction  within  the  county  to  grant  let- 
ters of  administration  of  the  personal  estate  of  persons  dying  intestate. 
It  has  given  authority  and  provided  what  proof  shall  be  given  upon  an 
application  for  letters,  and  that  the  surrogate  shall  be  satisfied  before 
he  grants  the  same.  The  power  of  the  legislature  to  enact  laws  in 
reference  to  the  administration  of  the  estates  of  deceased  persons  cannot 
be  doubted.    And  as  incident  to  that  power,  it  is  entirely  competent  t« 
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authorize  the  tribunal  constituted  for  such  a  purpose  to  pass  upon  the 
question  of  fact  and  determine,  what  is  often  difficult  to  ascertain, 
whether  the  person  whose  estate  is  the  subject  of  the  application  is 
living  or  dead.  It  must  be  determined  hy  some  tribunal  before  letters 
ean  be  granted,  and  no  satisfactory  reason  is  given  why  the  legislature 
should  not  declare  by  statutory  enactment  the  mode  in  which  it  shal]  be 
done  and  the  effect  of  such  a  determination.  Cases  arise  where  death 
takes  place  under  circumstances  where  no  living  witness  can  bo  pro- 
duced to  testify  to  the  fact.  Parties  disappear  suddenly,  with  no  traco 
of  their  whereabouts.  They  are  sometimes  lost,  or  supposed  to  be  lost, 
at  sea,  or  are  so  long  absent  from  their  homes  and  from  communication 
with  relatives  and  friends  as  to  raise  a  presumption  that  death  has  taken 
them  away.  If  the  doctrine  can  be  upheld  that  in  such  cases  there  is 
no  power  to  confer  jurisdiction  to  decide  the  question  as  to  the  death  of 
such  persons,  then  there  would  be  no  method  existing  to  dispose  abso- 
lutely of  estates  among  those  who  are  entitled  to  the  same  after  death 
has  been  judicially  determined.  And  even  after  the  avails  are  dis- 
tributed among  creditors  by  virtue  of  a  judgment  of  a  competent  court, 
and  payment  of  debts  made  by  a  legally  authorized  representative,  the 
parties  receiving  the  same  may  be  compelled  to  refund,  discharges  of 
liens  on  real  estate  set  aside  to  the  detriment  of  innocent  parties,  the 
title  to  real  estate  sold  by  order  of  the  surrogate  vacated,  and  the  most 
ineztiicable  confusion  ensue.  It  cannot  well  be  claimed  that  the  legis- 
lature has  not  the  power  to  provide  safeguards  for  the  protection  of 
innocent  third  parties  who  act  under  the  decree  of  a  competent  court, 
and  thus  remedy  the  evils  which  would  flow  from  a  want  of  such  power* 
Enactments  to  guard  against  such  consequences  cannot  be  regarded  as 
divesting  a  person  of  his  property,  or  interfering  with  rights,  without 
due  process  of  law,  in  violation  of  a  constitutional  right.  At  most,  such 
laws  are  but  regulations  in  regard  to  a  subject  of  general  interest  to  the 
entire  community,  and  are  essential  for  the  welfare  of  society,  the  pro- 
motion of  justice,  and  the  proper  administration  of  estates.  In  the  case 
at  bar  it  was  no  fault  of  the  defendants  that  they  paid  the  demand  to  an 
administrator  duly  qualified,  and  the  blame,  if  any,  rests  with  the  party 
who,  by  a  long  absence,  placed  himself  in  a  position  where  he  was  sup- 
posed to  be  dead.  At  common  law,  absentees  not  heard  from  within 
seven  years  are  presumed  to  be  dead. 

The  power  of  the  legislature  to  pass  laws  providing  for  the  vesting  of 
estates  in  certain  cases,  upon  the  presumption  of  death,  has  been  exer- 
dsed  for  a  long  period  of  time,  and  never  questioned.  1  B.  S.  749,  §  & 
Nor  has  it  ever  been  doubted  that  a  second  marriage  may  be  made  valid 
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by  statute  after  an  absence  for  a  sufficient  period  of  time.  2  id.  139,  S 
6 ;  Orapsey  v.  McKinney^  SO  Barb.  47.  The  statutes  cited  affect  im- 
portant rights,  and  if  such  cases  can  be  provided  for,  then  no  valid  reason 
exists  why  laws  may  not  be  enacted  which  will  authorize  the  granting  of 
adntinistration  upon  the  estatdS  of  persons  proved  to  be  dead,  and  whose 
voluntary  absence  has  led  to  that  conclusion.  While  a  person  is  thus  absent, 
creditors  may  attach  his  property,  the  State  may  dispose  of  his  real  estate 
by  a  sale  for  taxes,  and  the  local  authority  of  a  municipality  by  an  assess- 
ment sale.  Administration  does  not  go  as  far  as  this,  but  simply  changes 
the  condition  of  his  personal  estate  upon  the  proper  security  being  given. 
The  property  is  not  confiscated,  lost  or  misappropriated,  but  merely  placed 
in  the  hands  of  a  proper  person  to  dispose  of  it  as  the  law  directn.  True, 
the  security  taken  may  become  irresponsible,  but  this  may  happen  in  case 
of  actual  death,  and  hence  is  no  argument  against  the  power  of  an  admin- 
istrator appointed  by  a  competent  tribunal. 

The  letters  were  ample  authority  to  receive  the  money  and  justify  the 
payment ;  and  had  the  defendant  refused  to  pay,  no  defense  could  success- 
fully be  interposed  to  a  suit  brought.  The  decision  of  the  surrogate, 
with  sufficient  evidence  to  establish  death,  was  a  judicial  determination, 
and  is  a  protection  to  all  persons  acting  in  good  faith  by  virtue  of  the  let- 
ters issued  by  him.  In  Porter  v.  Purdy^  29  N.  Y.  1 06,  it  was  held,  that  the 
proceedings  in  courts,  o**  before  officers  of  limited  jurisdiction,  in  regard 
to  a  particular  fact,  and  which  are  in  the  nature  of  adjudications,  if  erro- 
neous, must  be  corrected  by  a  direct  proceeding  for  that  purpose,  and  if  not 
corrected,  the  subsequent  proceedings  which  rest  upon  them  are  not  af- 
fected, however  erroneous  such  adjudications  may  be.  This  doctrine  was 
ap))Iied  to  freeholders  appointed  to  assess  the  expense  of  a  sewer,  and  may 
l>e  especially  invoked  in  a  case  where  a  competent  tribunal  has  acted  judi- 
cially in  reference  to  a  subject  by  virtue  of  authority  expressly  conferred 
by  law.  See,  also,  2  Harr.  &  Gill,  42 ;  NoeU  v.  WeUg,  1  Ley.  235. 
In  AUan  v.  Jhmdas,  3  T.  R.  125,  it  was  held  that  payment  of  money 
to  an  executor  under  a  forged  will  was  valid,  although  the  probate  was 
afterward  declared  null,  and  administration  granted.  Some  remarks  are 
made  to  the  effect  that  the  ecclesiastical  court  has  no  jurisdiction  during 
the  life  of  a  party.  This  doctrine,  however,  has  no  application  to  cases 
for  which  provision  is  made  by  a  statutory  enactment.  Sheldon  v.  Wright^ 
1  Seld.  497,  is  also  relied  upon  by  the  plaintiff's  counsel.  It  was  an 
action  of  ejectment  where  title  was  acquired  by  virtue  of  proceedings  in 
a  Surrogate's  Court.  Some  remarks  are  made  in  the  opinion  to  the  effect 
tnat  the  provisions  of  the  Revised  Laws  of  1813,  which  differed  consid- 
erably from  the  Revised  Statutes  in  reference  to  Surroii^tes'  Courts,  ara 
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directory ;  bat  the  distinct  question  now  raised  was  not  presented,  and 
therefore  it  cannot  be  considered  as  anthoritatiye  and  controUbg.  Boitan 
r.  Jaeh,  6  Robt.  166,  involred  the  question  as  to  the  regularity  of  the 
probate  of  a  will  before  a  surrogate  in  a  different  county  from  that  in 
which  the  testator  died.     The  same  question  arose  in  Merrill  v.  Dennuon^ 

8  Abb.  401 ;  Boitan  v.  Brushy  id.  389,  in  each  of  which  cases  the  decision 

« 

was  in  conflict  with  Bolton  v.  Jacks, 

In  Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87,  the  question  now 
raised  was  distinctly  presented  upon  facts  almost  precisely  similar  to  the 
case  now  considered,  and  it  was  held  that  payment  to  the  administrator  of 
the  living  man  was  no  defense  to  the  suit  brought  by  him.  There  was 
no  statute  in  the  State  of  Massachusetts  miJdng  special  provision  in 
regard  to  the  subject  as  there  is  here,  and  therefore  it  has  no  applioition. 
In  reference  to  this  case  as  well  as  other  cases  which  uphold  the  same 
doctrine,  it  may  also  be  remarked  that  they  were  disposed  of  without  re- 
gard to  any  statutory  regulation  which  conferred  upon  a  tribunal  organ- 
ized for  that  purpose,  within  the  jurisdiction  where  they  were  decided, 
authority  to  investigate,  pass  upon  and  decide  the  question,  whether  a 
person  whose  estate  was  sought  to  be  administered  upon  was  deceased. 
Such  was  the  object  and  purpose  of  the  statutes  cited,  and  independent 
of  any  rule  which  may  have  otherwise  prevailed  where  no  tribunal  was 
vested  with  power  to  determine  the  question  of  death,  they  most  be  re* 
garded  as  conclusive. 

The  judgment  rendered  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

For  reversal,  Rapallo,  Andrews,  Millbr,  and  Earl,  JJ. 

For  affirmance,  Chubch,  Ch.  J.,  Allen  and  Foloeb,  JJ. 

JudgmmU 
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I  —  hfielebuming  •—  pruaiptktL 


flaliitiirs  lands  snnoimdliig  his  reridenoe,  were  planted  with  qmamswtd  shads 
and  fmit  trees  and  shrabbery.  On  adjoining  land,  the  defendant  owned  and 
operated  a  brick-ldln,  wherein  he  nuumfactared  brick  by  the  ose  of  anthracite  coal, 
thereby  prodadng  a  noziooB  vapor,  which  the  wind  carried  apon  plaintifTs  lands, 
and  which  injured  and  destroyed  his  trees  and  ahmbbery.  Defendant's  premises 
had  been  in  nse  as  a  brick-yard  though  not  nnintermptedly,  since  before  the  plain- 
tiff purchased  his  lands  and  for  more  than  twenty-five  years.    Held^  (1)  that  the 
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pJatfittff  was  entitled  to  an  injonction  to  restrain  the  defendant  from  wing  sndi  eoal 
as  would  prodaoe  the  nozloiu  vapor ;  (2)  tiiat  plaintiif  was  entitled  to  damages  ; 
(8)  that  the  plafaitifTs  right  was  not  aflfected  by  the  fact  of  the  prior  ooenpatlon  by 
defendant,  and  (4)  that  defendant  had  not  aoqnized  a  preeeclptive  rli^t,  tm  tiie  Idla 
had  not  been  used  onintezmptedly  for  twen^  years.    (See  noie,  p.  58(X) 

ACTION  to  recover  damages  resulting  from  an  alleged  nuisance,  and 
to  restrain  the  same.  The  case  is  substantially  presented  in  the 
facts  found  by  the  referee  which  are  as  follows :  **  llie  plaiudlEs  are 
the  owners  of  thirty  to  forty  acres  of  land  adjoining  the  village  of 
Castleton,  upon  the  Hudsou  river,  about  six  miles  below  the  city  of 
Albany ;  there  are  native  yellow  and  white  pines  upon  the  said  land 
which  grew  in  the  forest,  many  of  the  most  comely  of  which  have  been 
saved  by  the  plaintiffs  as  a  protection  against  winds  and  as  an  ornament 
to  the  grounds.  The  plaintifEs  have  caused  many  of  the  forest  trees  to 
be  removed,  and  have  greatly  ornamented  and  improved  the  said  grounds 
by  making  gravel  roads  and  walks  through  the  same,  and  by  planting 
Norway  spruce  and  other  ornamental  and  shade  trees,  and  have  erected 
an  elegant  dwelling-house  upon  the  said  premises,  with  bams  and  other 
out-houses,  and  therein  have  laid  out  large  sums  of  money,  and  have 
made  thereon  a  fine  garden  for  grapes,  plums,  etc ;  that  said  grounds 
have  been  graded,  terraced,  and  have  been  rendered  very  valuable  by 
the  moneys  expended  thereon  by  these  plaintiffs. 

That  defendant,  whose  lands  adjoin  the  said  lands  of  the  said  plain 
tiffs,  has  for  two  years  or  more  been  manufacturing  brick  upon  his  own 
land  and  adjoining  the  plaintiffs'  said  lands  ;  that  in  the  manufacture  of 
such  brick  he  mixes  anthracite  coal  dust  with  the  clay  and  sand  in 
moulding  his  brick,  and  in  constructing  his  kiln  a  portion  of  the  brick 
are  left  out  and  the  space  filled  with  the  anthracite  coal  dust ;  this  is 
done  in  the  outer  portions  of  the  kiln,  and  the  object  obtained  is  :  this 
coal  dust,  when  the  kiln  becomes  heated,  takes  fire  and  gives  sufiicient 
heat  to  bum  the  brick  to  the  outer  layers.  The  burning  of  the  kiln 
under  this  process  causes  a  sulphurous  acid  gas,  for  at  least  the  last  two 
days  of  the  burning,  to  escape  from  the  kiln,  which  is  very  poisonous 
and  injurious  to  persons  who  bhale  it,  and  is  very  destructive  to  many 
kinds  of  vegetation. 

The  evidence  in  the  case  shows  that  this  gas  from  the  defendant's 
kiln  hafr  on  several  occasions  killed  the  foliage  on  UiC  plaintiffs'  white 
and  yellow  pines,  their  Norway  spruce  ;  and  has,  af tcT  repeated  attacks, 
killed  and  destroyed  from  100  to  150  of  their  valuable  pine  and  Norway 
spruce  trees,  and  has  injured  their  grape  vines  and  plum  trees.  The 
evidence  is  very  conclusive  as  to  the  destnctive  qualities  of  thi^  sul- 
nhurous  add  gas  to  the  pine  and  Norway  spruce  trees,  and  to  grape 
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▼ines  and  plum  trees.  The  plaintifEs  have  already  suffered  oonsiderable 
damage  from  the  defeodant  buming  brick  at  his  kiln,  and  if  continued 
thej  must  inevitably  continue  to  suffer  and  their  property  be  greatly 
depreciated  in  value." 

The  referee  also  found  that,  "  on  the  premises  of  the  defendant  where 
he  has  and  does  manufacture  brick,  as  mentioned  in  the  pleadings  and 
evidence  in  this  cause,  the  same  have  been  known  and  used  as  a  brick- 
yard for  over  twenty-five  years ;  and  at  the  time  the  plaintiffs  improved 
and  beautified  their  property  they  knew  that  the  property  of  the  defend- 
ant had  been  previously  applied  to  such  use,  and  that  in  such  use  and 
manufacture  of  brick  •  anthracite  coal  and  coal  dust  was  used  and 
employed.  Near  to  the  premises  of  the  plaintiffs  one  Philip  H.  Smith 
has  a  brick-yard,  and  has  employed  the  same  in  the  manufacture  of  brick 
by  the  use  of  anthracite  coal  in  the  same  manner  as  the  defendant  has 
done  for  the  period  of  five  years ;  and  the  Hudson  River  Railroad 
Company,  whose  road  runs  in  front  of  the  plaintiffs'  premises,  and  near 
to  their  fruit  and  ornamental  trees,  have  on  the  average,  for  more  than 
four  years  past,  run  on  said  road  and  by  said  premises  of  the  plaintiffs, 
daily,  at  least  twenty-seven  trains  of  cars  propelled  by  locomotives  bum- 
ing and  using  the  same  description  of  coal  as  the  defendant.  That  the 
burning  of  brick  on  the  premises  of  the  defendant  by  the  use  of  anthra 
cite  coal  dust  does  not  affect  the  premises  of  the  plaintiffs  injuriously 
except  in  case  of  a  southerly  wind  at  the  time  of  burning ;  and  such 
injuries  have  happened  only  at  times,  and  not  continually,  while  defend- 
ant  has  occupied  said  premises.  That  anthracite  coal,  in  the  manner 
used  by  the  defendant,  has  been  employed  in  England  for  more  than 
half  a  century,  and  for  nearly  the  same  period  of  time  in  the  United 
States,  and  is  now  generally  used  by  all  manufacturers  of  brick  in  the 
State  of  New  York  and  elsewhere.  That  by  the  use  of  anthracite  coal 
in  the  manufacture  of  brick  a  much  larger  quantity  of  good  hard  brick 
is  produced,  and  at  much  less  expense,  than  by  buming  kilns  of  brick 
exclusively  with  wood ;  and  brick  cannot  be  successfully  manufactured 
for  market  by  the  use  of  wood  alone  and  compete  in  market  with  those 
who  use  anthracite  coal  in  the  manufacture.  That  the  prohibition  of 
the  use  of  coal  by  the  defendant  in  the  manufacture  of  brick  upon  his 
premises  is  of  great  damage  to  the  defendant,  and  substantially  destroys 
the  value  of  the  defendant's  property  as  a  brick-yard ;  that  as  a  brick- 
yard, employed  in  the  manufacture  of  brick  by  the  common  and  ordinary 
process  with  the  use  of  mineral  coals,  it  is  very  valuable  and  capable  of 
producing  from  8,000,000  to  4,000,000  of  brick  annually  at  good  profit 
to  the  defendant. 

Vol.  XX^72 
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The  referee  found,  as  condnsions  of  law,  that  plaintilb  were  entitled 
to  recover  the  damage  proved  to  have  been  sustained,  and  to  an  injiino- 
tion  restraining  defendant  from  burning  brick  at  the  place  named  by  the 
process  above  described. 

Geo,  W.  MiUer  and  W*  S.  Hevenor,  for  appellant.  An  injunction  could 
not  be  granted  unless  imminent  danger  of  great  and  irreparable  damage 
was  shown.  Wason  v.  Scmbom^  45  N.  H.  1 69 ;  Prosser  v.  Rcmdally  7 
Port.  (Ala.)  435 ;  Ray  v.  L^fnes^  10  Ala.  63 ;  Porter  v.  Wttham,  17  Me. 
292  ;  Jordan  v.  Woodward,  38  id.  424 ;  Morse  v.  MarJiias  W.  P.  Co.,  42 
id.  119  ;  Vamey  v.  Pope,  60  id.  192,  195  ;  Forte  v.  Groves,  29  Md.  188  ; 
Wynstanley  v.  Ley,  2  Swanst  333 ;  Earl  of  Ripon  v.  Hobart,  3  Myl.  & 
K.  169  ;  Middleton  v.  Franklin,  3  Cal.  238  ;  Eastman  v.  Amos  Man.  Co., 
47  N.  H.  74 ;  Bumham  v.  Kempton,  44  id.  88  ;  Bean  v.  Coleman,  id.  593  , 
Hodgman  v.  Richards,  45  id.  29  ;  1  Daniells'  Ch.  609 ;  Ang.  on  W.  C. 
174 ;  Dumesnil  v.  Bupant,  18  B.  Mon.  800 ;  Hood  v.  N.  7".  and  y,  H. 
R,  R,  Co,,  23  Conn.  609 ;  Bolster  v.  Catterlind.  10  Ind.  117  ;  Whittlesey 
V.  B.  and  F.  R.  R.  Co.,  28  Conn.  421  ;  Grey  v.  0.  and  P.  R.  R.  Co..  1 
Grant's  Cas.  412;  3  Cal.  238;  ffieskeU  v.  Gross,  7  Phil.  317;  Clark's 
Appeal,  62  Penn.  450 ;  Jones  v.  Powell,  Palm.  536 ;  Waterman's  Tres. 
on  P.  R.  577  (note)  ;  Irwin  v.  Dixion,  9  How.  (U.  S.)  10  ;  Zabriskie  v 
J.  C.  and  B.  R.  R.  Co.,  2  Beas.  314 ;  Robenson  Y.Pittenger,  1  Green's  Ch. 
57  ;  Gilbert  v.  Showerman,  23  Mich.  448 ;  Hill,  on  Injunction  (2d  ed.;^ 
306.  The  acts  of  the  defendant  did  not  amount  to  a  public  or  private 
nuisance.  Hill,  on  Injunction  (2d  ed.),  306  ;  Attorney- General  y.  Cleaioer^ 
18  Ves.  211  ;  Duke  of  Grafton  v.  HilMard,  id.  219  ;  Tichenar  v.  Wilson, 
4  Halst.  (N.  J.  Ch.)  197  ;  Crowder  v.  Tinhl&y,  19  Ves.  617  ;  Attorney-Gen- 
eral \,  Shef.  Gas  Co.,  19  Eng.  L.  and  Eq.  639  ;  3  DeG.,  McN.  &  G.  816 ; 
EUis  V.  State,  7  Black,  534  ;  Cross'  Case,  2  C.  «fe  P.  483  ;  Richard's  Appeal, 
57  Penn.  St.  105  ;  Rhodes  v.  Dunbar,  id.  274;  Bamfordv.  Tumley,  3  B. 
&  S.  62  ;  113  E.  C.  L.  80;  Phoffiix  v.  Com.  of  Em.,  1  Abb.  474;  Grey 
V.  0.  and  P.  R.  R.  Co.,  1  Grant,  412 ;  Huckenstine^s  Appeal,  70  Penn. 
St.  102  ;  Gilbert  v.  Showerman,  23  Mich.  448 ;  Washb.  on  E.  and  S.  (2d 
ed.)  592  ;  Barnes  v.  Calhoun^  2  Ired.  201 ;  Bradsher  v.  Lee*s  Heirs,  3  id. 
505 ;  Wason  v.  Sanborn,  45  N.  H.  169  ;  Attorney- General  v.  Perkins,  2 
Dev.  38  ;  Wier's  Appeal,  24  P.  F.  S.  231.  Plaintiffs,  by  acquiescence 
for  many  years,  are  precluded  from  equitable  relief.  Add.  on  Torta 
(Am.  Students*  Ed.),  99 ;  Williams  v.  Earl  of  Jersey,  1  Cr.  A  Ph.  97 1 
Cooper  y.  Hubbuck,  30  Beav.  160 ;  Cotckings  y.  Bassett,  8  L.  J.  (Ch.) 
286 ;  Ellis  v.  State,  7  Black,  354 ;  Cross'  Case,  2  C.  A  P.  483 ;  2  Russ. 
on  Crimes,  430;  Elliotson  v.  Fuihan,  4  B.  N.  C.  134 ;  2  Crabb's  R.  P., 
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f  2464  (24  L.  Lib.  701) ;  Gilbert  v.  Showerman,  23  AGcb.  448 ;  Attor- 
ney General  V.  Shef.  Gas  Co.,  3  DeG.,  McN.  &  G.  322;  Bankart  ▼. 
Bouffhtitn,  27  Beav.  431 ;  Heenan  v.  Dewar,  18  Grant's  Ch.  438 ;  Bank- 
hart  V.  Houghton,  2  DeG.,  McN.  &  G.  940 ;  Dann  v.  Spurrier,  7  Ves, 
235,  236 ;  Rochdale  Can  Go.  v.  King,  2  Sim.  (N.  S.)  88 ;  Jones  v.  Poto- 
ell  Palm.  538;  Stephen's  Com.  (17th  ed.)  402 ;  3  Kent's  Com.  (m.  p.) 
448.  The  doctrine  of  prescription  intervenes  for  the  protection  of  de- 
fendant against  the  interposition  of  equitable  relief,  even  if  he  should  be 
liable  upon  the  case  for  damages.  Crossleg  v.  Lightowkr,  L.  R.,  3  Eq. 
277 ;  LutrelTs  Case,  4  Rep.  47 ;  3  Cruise  on  R.  P.  (m.  p.)  532 ;  Add. 
on  Torts  (Am.  Students'  ed.),  53 ;  EUiotson  ▼.  Feetham,  4  B.  N.  C.  134  ; 
Bliss  V.  Cad,  5  Sc.  404  ;  3  Kent's  Com.  448  ;  Rex  v.  NevtUes,  Peake,  43  : 
Washb.  on  E.  and  S.  (2d  ed.)  592 ;  Smith  v.  Phillips,  8  Phila. ;  Crump 
▼.  Lambert,  L.  R.,  3  Eq.  Cas.  409.  Defendant  is  engaged  in  a  lawful 
and  necessary  business,  necessary  for  trade  and  commerce,  and  should  not 
be  enjoined.  Broom's  Leg.  Max.  84:  2  Sel.  N.  P.  1091 ;  1  M.  &  S. 
95;  Hole  v.  Barlow,  4  C.  B.  (N  S.)  336;  Attorney- General  y.  Cleaver, 
18  Ves.  211 ;  Duke  of  Grafton  v.  HUliard,  id.  219  ;  Tichenor  v.  JFt&on, 
4  Halst  (N.  J.  Ch.)  197 ;  83  Mass.  137  ;  Wash,  on  Eas.,  etc.,  593  ;  2  N. 
J.  Ch.  208. 

G.  P.  Jenks,  for  respondents. 

Karl,  J.  Tlie  plaintiffs  owned  about  forty  acres  of  land,  situate  in 
the  vilJage  of  Castleton,  on  the  east  bank  of  the  Hudson  river,  and  had 

* 

owned  it  since  about  1849.  During  the  years  1857, 1858  and  1859,  they 
built  upon  it  an  expensive  dwelling-house,  and  during  those  years,  and 
before  and  since,  they  improved  the  land  by  grading  and  terracing,  build- 
ing roads  and  walks  through  the  same,  and  planting  trees  and  shrubs, 
both  ornamental  and  useful. 

The  defendant  had  for  some  years  owned  adjoining  lands,  which  he 
had  used  as  a  brick-yard.  The  brick-yard  is  southerly  of  plaintiffs'  dwell- 
ing-house about  1,320  feet,  and  southerly  of  their  woods  about  567  feet. 
In  burning  bricks  defendant  had  made  use  of  anthracite  coal.  During 
the  burning  of  a  kiln  sulphuric  acid  gas  is  generated,  which  is  destructive 
to  some  kinds  of  trees  and  vines.  The  evidence  shows  and  the  referee 
found,  that  gas  coming  from  defendant's  kiln  had,  during  the  years  1869 
and  1870,  killed  the  foliage  on  plaintiffs'  white  and  yellow  pines  and 
Norway  spruce,  and  had,  after  repeated  attacks,  killed  and  destroyed 
from  100  to  150  valuable  pine  and  spruce  trees,  and  had  injured  their 
grape  vines  and  plum  trees,  and  he  estimated  plaintiffs'  damages  from  the 
gas  during  those  years  at  $500. 
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This  gas  did  not  oontinnally  escape  daring  the  bnniing  of  a  kiln,  hot 
only  daring  the  last  two  days,  and  was  carried  into  and  over  plaintifTs 
land  only  when  the  wind  was  from  the  soath. 

It  is  a  general  rale  that  eyery  person  may  exercise  ezclnsiye  dominion 
over  his  own  property,  and  snbject  it  to  sach  ases  as  will  best  subserve 
bis  private  interests.  Generally,  no  other  person  can  say  how  he  shall 
nse  or  what  he  shall  do  with  his  property.  Bat  this  general  right  of 
property  has  its  exceptions  and  qoalifications.  Sic  uUre  tuo  %a  alienum 
nan  laedas  is  an  old  maxim  which  has  a  broad  application.  It  does  not 
mean  that  one  must  never  use  his  own  so  as  to  do  any  in jnry  to  his 
neighbor  or  his  property.  Sach  a  rale  coald  not  be  enforced  in  civilized 
society.  Persons  living  in  organized  oommnnitles  mast  suffer  some  dam- 
age, annoyance  and  inconvenience  from  each  other.  For  these  they  are 
compensated  by  all  the  advantages  of  civilized  society.  If  one  lives  in 
the  city  he  must  expect  to  suffer  the  dirt,  smoke,  noisome  odors,  noise  and 
confusion  incident  to  dty  life.  As  Lord  Justice  James  beautifally  said 
in  Saknn  v.  Northhrancepeth  Ooal  Oo.y  L.  B.,  9  Cb.  Appeals,  705  :  ^  If 
some  picturesque  haven  opens  its  arms  to  invite  the  commerce  of  the 
world,  it  is  not  for  this  court  to  forbid  the  embrace,  although  the  fruit 
of  it  should  be  the  sights  and  sounds  and  smeUs  of  a  common  seaport 
and  ship-building  town  which  would  drive  the  Dryads  and  their  masters 
from  their  ancient  solitudes." 

But  every  person  is  bound  to  make  a  reasonable  use  of  his  property 
so  as  to  occasion  no  unnecessary  damage  or  annoyance  to  his  neighbor* 
If  he  makes  an  unreasonable,  unwarrantable  or  unlawful  use  of  it,  so  as 
to  produce  material  annoyance,  inconvenience,  discomfort  or  hurt  to  his 
neighbor,  he  will  be  guilty  of  a  nuisance  to  his  neighbor.  And  the  law 
will  hold  him  responsible  for  the  consequent  damage.  As  to  what  is  a 
reasonable  use  of  one's  own  property  cannot  be  defined  by  any  certain 
general  rules,  but  must  depend  upon  the  circumstances  of  each  case.  A 
use  of  property  in  one  locality  and  under  some  circumstances  may  be 
lawful  and  reasonable,  which,  under  other  circumstances,  would  be  anlaw<- 
ful,  unreasonable  and  a  nuisance.  To  constitute  a  nuisance,  the  use  must 
be  such  as  to  produce  a  tangible  and  appreciable  injury  to  neighboring 
property,  or  such  as  to  render  its  enjoyment  specially  uncomfortable  or 
inconvenient. 

Within  the  rules  thus  referred  to,  that  defendant's  brick  burning  was 
a  nuisance  to  plaintiffs  cannot  be  doubted.  Numerous  cases  might  b« 
cited,  but  it  will  be  sufficient  to  cite,  mainly,  those  where  the  precise 
question  was  involved  in  reference  to  brick  burning. 

The  earliest  case  is  that  of  the  Duik$  of  Qrafton  ▼.  HUliard  ei  al^ 
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decided  in  1786,  not  reported,  but  referred  to  in  AUartiey' General  y. 
Cleaver,  18  Vesey,  210.  Chancellor  Eldon  there  says  that  the  coart 
held  in  that  case  that  *'  the  manufacture  of  bricks,  though  near  the  hab> 
i cations  of  men,  if  carried  on  for  the  purpose  of  making  habitations  for 
them,  is  not  a  public  nuisance."  By  looking  at  that  case,  as  found  in  a 
note  to  WaUer  y.  Selfe^  4  Eng.  Law  and  Eq.  18,  it  will  be  seen  that 
no  such  decision  was  made  in  that  case,  and  that  no  such  language  was 
used  therein.  A  temporary  injunction  had  been  granted  in  the  first  in- 
stance, restraining  brick  burning,  but  it  was  dissolved  upon  the  defend- 
ant's showing  that  it  would  really  produce  no  annoyance  or  injury  to 
the  plaintiff.  In  Donald  v.  Humphrey,  14  F.  (Sc.)  1206,  the  plaintiff 
brought  an  action  to  restrain  brick  burning,  and  insisted  that  the  business 
was  per  se  a  nuisance  and  should  be  restrained  without  proof  of  actual 
injury,  but  the  court  held  that  the  business  of  burning  brick  was  a  law- 
ful business  and  not  per  se  a  nuisance,  but  that  the  question  as  to  whether 
it  was  a  nuisance  or  not  was  one  of  fact  to  be  determined  by  the  circum- 
stances of  each  case,  and  refused  an  injunction  without  proof  that  the 
business  was  so  conducted  as  to  be  a  nuisance  to  the  plaintiff. 

In  the  case  of  Walter  y,  Selfe,  supra,  the  defendants  were  enjoined 
from  burning  bricks  in  the  vicinity  of  the  plaintiffs*  premises  so  as  to 
occasion  damage  or  annoyance  to  the  plaintiffs  or  injury  or  damage  to 
the  buildings  thereon  standing  or  shrubberies  or  plantation  named  in  the 
bill.  In  Pollock  7.  Letter,  11  Hare,  266,  the  defendant  was  mAking 
preparations  to  bum  bricks  near  a  lunatic  asylum  of  which  plaintiff  was 
proprietor,  and  plaintiff  brought  his  bill  praying  an  injunction  to  restrain 
the  aefendant,  alleging  in  his  bill  that  the  smoke  and  vapor  arising  from 
the  brick  burning  would  be  injurious  to  his  patients  and  cause  them  to 
leave  his  asylum,  and  would  also  injure  the  trees,  shrubs  and  plants 
thereon  growing,  and  the  injunction  was  granted.  This  was  done,  it 
will  be  seen,  merely  upon  the  apprehension  of  damage  and  before  any 
was  actually  suffered.  After  the  decision  of  this  case.  Bole  v.  Barlow, 
4  C.  B.  (N.  S.)  336,  was  decided.  That  was  an  action  for  a  nuisance 
arising  from  the  burning  of  bricks  on  defendant's  own  land  near  to  the 
plaintiff's  dwelling-house,  and  the  judge  at  the  trial  told  the  jury  that 
no  action  lies  for  the  reasonable  use  of  a  lawful  trade  in  a  convenient 
and  proper  place,  even  though  some  one  may  suffer  inconvenience  from 
its  being  carried  on,  and  he  left  two  questions  to  the  jury,  first,  <<  was 
the  place  in  which  the  bricks  were  burned  a  proper  and  convenient  place 
for  the  purpose ; "  secondly,  if  they  thought  the  place  was  not  a  proper 
place  for  the  purpose,  then  "  was  the  nuisance  such  as  to  make  the  eoi 
joyment  of  life  and  property  uncomfortable."     It  was  held  that  thdre 
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was  no  misdirection.  That  case,  which  was  in  conflict  with  prior  author- 
ities, has  since  been  overruled  in  Beadmore  y.  TVtadweH,  81  Law  Jour. 
(N.  S.)  878 ;  Bamfard  v.  TutTileif,  31  Law  Jour.  (N.  S.  Q.  B.) 
286;  Oavey  y.  Ledhitter,  18  C.  B.  (N.  S.)  470;  Banham  y.  NaO, 
22  Law  Times  (N.  S.)  116;  EoberU  y.  darky  18  id.  49;  Luscombe 
V.  Steer^  17  id.  229.  In  Beadmore  y.  TVeadwell,  the  court  granted  an 
injunction  restraining  the  burning  of  bricks  within  650  yards  of  the 
plaintiff's  dweUing,  holding  that  the  burning  of  bricks  within  850  yards 
of  the  plaintiff's  residence  was  a  nuisance,  although  the  bricks  were  to 
be  used  in  the  erection  of  goyemment  fortifications.  Vice-ChanceUor  Stu- 
art says  :  "  Upon  the  facts  of  the  present  case,  notwithstanding  the  con- 
tradictory evidence,  my  mind  is  satisfied  that  there  has  been  an  actual 
and  positive  injury  to  the  plaintiff ;  that  the  comfort  and  enjoyment  of 
his  mansion  -house  are  injured ;  that  the  trees  planted  and  standing  and 
growing  for  ornament  have  been,  Id  some  cases,  entirely  destroyed,  and 
in  many  cases  injured." 

In  Batnfard  Y,  TWnZey,  Cockburn,  J.,  before  whom  the  case  was 
tried,  followed  Hole  v.  Barlow,  and  charged  the  jury  that  if  they 
thought  the  spot  was  convenient  and  proper,  and  that  the  use  by  the 
defendant  of  his  premises  was,  under  the  circumstances,  a  reasonable 
use  of  his  own  land,  he  would  be  entitled  to  a  verdict.  The  jury  found 
for  the  defendant,  but  upon  the  hearing  in  the  Exchequer  Chamber  it 
was  held  that  the  instructions  were  erroneous,  and  that  it  was  no  an* 
swer  in  an  action  for  a  nuisance  creating  actual  annoyance  and  discom- 
fort in  the  enjoyment  of  neighboring  property  that  the  injury  resulted 
from  a  reasonable  use  "of  the  property,  and  that  the  act  was  done  in  a 
convenient  place,  nor  that  the  same  business  had  been  carried  on  in  the 
same  locality  for  seventeen  years.  The  doctrine  of  Hole  v.  Barlow  was 
distinctly  repudiated,  and  that  case  was  in  terms  overruled. 

In  Gavey  v.  Ledhitter,  an  action  for  a  nuisance  caused  by  brick  burn- 
ing, the  judge  at  the  trial  left  it  to  the  jury,  in  substance,  to  say  whether 
the  acts  of  the  defendant  rendered  the  plaintiff's  residence  substantially 
uncomfortable,  and  whether  his  shrubs  and  fruit  trees  had  been  thereby 
injured ;  and  he  refused  to  ask  them  whether  the  bricks  had  been  burned 
in  a  convenient  place,  and  it  was  held  that  there  was  no  misdirection. 

In  Banham  v.  Ball,  a  bill  was  filed  for  an  injunction  to  restrain  the 
defendant  from  using  a  brick-kiln  in  such  a  way  as  to  be  a  nuisance  to 
the  property  of  plaintiff,  or  to  plaintiff  and  his  family.  There,  as  here, 
the  damage  and  annoyance  were  suffered  only  when  the  wind  blew  from 
the  direction  of  the  kiln,  and  Y.  C.  Stewart  said  '^  that,  prima  faa> 
a  brick-kiln  built  within  100  yards  in  front  of  a  mansion-house  would 
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be  a  naiBanoe,  QDleaa  the  process  used  for  boming  the  bricks  was  one  of 
an  unusual  kind." 

Moberti  v.  Clark  was  a  bill  for  an  injunction  restraining  the  defendant 
from  burning  brick  on  his  premises  to  the  injury  of  plaintiff's  premises, 
and  the  vice-chancellor  held  that  brick  burning  cairied  on  in  the  ordinary 
waj  was  a  nuisance  to  persons  living  within  the  limits  affected  by  it,  and 
.that  240  yards  was  no  extreme  limit  for  the  smoke  and  vapor  to  extend, 
and  that  it  was  such  a  nuisance  as  the  court  would  restrain. 

In  Luscomb  v.  Steers,  the  defendant  rented  premises  and  began  to  bum 
brick  within  1,442  feet  of  the  plaintiff's  house  on  premises  adjoining. 
At  the  time  when  the  bill  was  brought  no  actual  injury  had  been  sus- 
tained by  the  plaintiff,  but  the  bOl  was  predicated  upon  a  prospective 
nuisance.  The  court  denied  an  injunction  upon  the  grounds  that  no 
actual  injury  having  been  sustained  no  nuisance  existed ;  and  that  no 
evidence  having  been  given  to  establish  the  fact  of  prospective  nuisance, 
it  was  not  a  case  for  equitable  relief.  But  the  court  said :  *'  If  the 
business  should  hereafter  become  a  nuisance  to  the  plaintiff,  he  can  then 
apply  to  the  court  for  relief  and  his  rights  will  be  protected." 

In  this  country,  so  far  as  I  can  ascertain,  the  question  of  nuisance 
fi-om  brick  burning  has  rarely  been  before  the  courts.  The  only  case  to 
which  our  attention  has  been  called  is  Huckenttxne's  Appeal,  70  Penn. 
8t.  102  ;  S.  C,  10  Am.  Rep.  669.  In  that  case  Aonew,  J.,  says  :  <'  Brick 
making  is  a  useful  and  necessary  employment  and  must  be  pursued  near 
to  towns  and  cities  where  bricks  are  chiefly  used.  Brick  bu];ning,  an  essen- 
tial part  of  the  business,  is  not  a  nuisance  p^  $e,  Atty.-Gen,  v.  Cleaver, 
18  Ves.  219.  It,  as  many  useful  employments  do,  may  produce  some  dis- 
comfort and  even  some  injury  to  those  near  by,  but  it  does  not  follow 
that  a  chancellor  would  enjoin  therefor."  He  then  goes  on  to  say  that 
the  aid  of  an  injunction  is  not  a  matter  of  right,  but  of  grace,  and  con- 
cludes that  there  were  so  many  similar  nuisances  in  the  locality  that  it 
was  not  clear  that  this  nuisance  increased  the  discomfort  from  them,  and 
that  it  was  doubtful  whether  the  plaintiff  had  suffered  any  material  dam- 
age from  the  acts,  and  therefore  held  that  an  injunction  ought  not  to  issue 
and  that  the  plaintiff  should  be  left  to  his  remedy  at  law.  In  the  follow- 
ing analogous  cases  useful  industries  which  produced  smoke  or  noxious 
gases  or  vapors  or  odors,  were  declared  nuisances :  Catlin  v.  Valentine, 
9  Paige,  575 ;  Peck  v.  Elder,  3  Sandf.  Sup.  Ct.  129 ;  Taylor  v.  The 
People,  6  Park.  Cr.  352 ;  Davis  v.  Lamherson,  56  Barb.  480  ;  Hutching 
v.  Smith,  63  id.  251 ;  Whitney  v.  Bartholomew,  21  Conn.  213  ;  Cooper 
▼.  Randall,  53  111.  524 ;  Rex  v.  White,  1  Burr,  337  ;  Cook  v.  Forbes,  L 
B.,  5  £q.  Cas.   1 66 ;  Sampson  v.  Smith,  8  Sim.  272 ;  Tipping  v.  » 
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BeUn  Snuktnff  Cb.,  4  B.  &  L.  505  ;  Orun^  v.  lAimberty  L.  R.,  3  Eq.  Gas. 
409 ;  Pointer  r.  GiUy  2  Bolle's  Abr.  140.  Without  further  citation  of  au- 
thority, I  think  it  may  safely  be  »aid  that  no  definition  of  nuisance  can 
be  found  in  any  text-book  or  reported  decision  which  will  not  embrace 
this  case. 

But  the  claim  is  made  that  although  the  brick  burnyig  in  this  case  is 
a  nuisance,  a  court  of  equity  will  not  and  ought  not  to  restrain  it,  and  the 
plaintiffs  should  be  left  to  their  remedy  at  law,  to  recover  damages,  and 
this  daim  must  now  be  examined. 

Prior  to  Lord  Eldon's  time,  injunctions  were  rarely  issued  by  courts 
of  equity.     During  the  many  years  he  sat  upon  the  woolsack  this  remedy 
was  resorted  to  with  increasing  frequency,  and  with  the  development  of 
equity  jurisprudence,  which  has  taken  place  since  his  time,  it  is  well  said 
that  the  writ  of  injunction  has  become  the  right  arm  of  the  court.     It 
was  formerly  rarely  issued  in  the  case  of  a  nuisance  until  plaintiff's  right 
had  been  established  at  law,  and  the  doctrine  which  seems  now  to  pre- 
vail in  Pennsylvania,  that  this  writ  is  not  a  matter  of  right,  but  of  grace, 
to  a  large  extent  prevailed.     But  now  a  suit  at  law  is  no  longer  a  neces- 
sary preliminary,  and  the  right  to  an  injunction,  in  a  proper  case,  in  Eng- 
land and  most  of  the  States,  is  just  as  fixed  and  certain  as  the  right  to  any 
other  provisional  remedy.     The  writ  can  rightfully  be  demanded  to  pre* 
vent  irreparable  injury,  interminable   litigation  and  a  multiplicity  of 
suits,  and  its  refusal  in  a  proper  case  would  be  error  to  be  corrected 
by  an  appeUate  tribunal.     It  is  matter  of  grace  in  no  sense  except  that 
it  rests  in  the  sound  discretion  of  the  court,  and  that  discretion  is  not  an 
arbitrary  one.     If  improperly  exercised  in  any  case  either  in  granting  or 
refusing  it,  the  error  is  one  to  be   corrected  upon  appeal.     Coming  v. 
TVoy  Iron  and  Nail  Factory,  40  N.  Y.  191  ;  Reid  v.   Giffordj  Hopkins' 
Ch.  416 ;  PoUUt  v.  Long,  58  Barb.  20 ;  Mohawk  and  Hudson  S,  R,  Co. 
V.  Artcher,  6  Paige,  88  ;  Parker  v.  Winnipiseogee  Lake  Ootton  and  Woolen 
Co.,  2  Black  (U.  S.),  545,551 ;   Wehlnfr  v.  Gage,  39  N.  H.  182 ;  Dent 
V.  Auction  Mart  Association,,  35  L.J.  Ch.  555;  Attorney- General  v. 
United  Kingdom  Tel  Co.,  80  Beav.  287  ;  Wood  v.  SutcUffe,  2  Sim.  (N.  S.) 
165  ;  Clowes  v.  Staffordshire  Potteries  Co.,  L.  R.,  8  Ch.  App.  125.   Here 
the  remedy  at  law  was  not  adequate.     The  mischief  was  substantial  and, 
within  the  principle  laid  down  in  the  cases  above  cited  and  others  to  which 
our  attention  has  been  called,  irreparable. 

The  plaintiffs  had  built  a  costly  mansion  and  had  laid  out  their  grounds 
and  planted  them  with  ornamental  and  useful  trees  and  vines,  for  their 
comfort  and  enjoyment  How  can  one  be  compensated  in  damages  for 
the  destruction  of  his  ornamental  trees,  and  the  fiowers  and  vines  which 
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surrounded  his  home  ?  How  can  the  jury  estimate  their  value  in  dollars 
and  cents  ?  The  facts  that  trees  and  vines  are  for  ornament  or  luxury 
entitles  them  no  less  to  the  protection  of  the  law.  Every  one  has  the  right 
to  surround  himself  with  articles  of  luxury,  and  he  will  be  no  less  protected 
than  one  who  provides  himself  only  with  articles  of  necessity.  The  law 
wil  protect  a  flower  or  a  vine  as  well  as  an  oak.  Cook  v.  Forbes^ 
L.  R.,  5  £q.  Cas.  166;  Broadhent  v.  Imperial  Gat  Co,.,  7  De  G.,  McN. 
d;  6.  436.  These  damages  are  irreparable  too,  because  the  trees  and 
vines  cannot  be  replaced,  and  the  law  w-ll  not  compel  a  person  to  take 
money  rather  than  the  objects  of  beauty  and  utility  which  he  places  around 
his  dwelling  to  gratify  his  taste  or  to  promote  his  comfort  and  his  health. 

Here  the  injunction  also  prevents  a  multiplicity  of  suits.  The  injury 
18  a  recurring  one,  and  every  time  the  poisonous  breath  from  defendant's 
brick-kiln  sweeps  over  plaintiff's  land  they  have  a  cause  of  action.  Un- 
less the  nuisance  be  restrained  the  litigation  would  be  interminable.  The 
policy  of  the  law  favors,  and  the  peace  and  good  order  of  society  are 
best  promoted  by  the  termination  of  such  litigations  by  a  single  suit. 

The  fact  that  this  nuisance  is  not  continual,  and  that  the  injury  is  only 
occasional,  furnishes  no  answer  to  the  claim  for  an  injunction.  The 
nuisance  has  occurred  often  enough  within  two  years  to  do  the  plaintiffa 
large  damage.  Every  time  a  kiln  is  burned  some  injury  may  be  expecteds 
unless  the  wind  should  blow  the  poisonous  gas  away  from  plaintiffs' lands. 
Nuisances  causing  damage  less  frequently  have  been  restrained.  Moss 
▼.  Butler,  19  N.  J.  294;  Meigs  v.  Lister,  23  N.  J.  Eq.  200  ;  Clowes 
T.  North  Staffordshire  Potteries  Co,,  supra  ;  MuUigan  v.  EUca,  12  Abb. 
Pr.  (N.  S.)  259. 

It  matters  not  that  the  brick-yard  was  used  before  plaintiffs  bought 
their  lands  or  built  their  houses.  Taylor  v.  The  People,  supra  ;  Wier's 
Appeal,  74  Penn.  St.  230 ;  Brady  v.  Weeks,  3  Barb.  156 ;  Barwell  v. 
Brooks,  1  Law  Times  (N.  S.),  454.  One  cannot  erect  a  nuisance  upon 
his  land  adjoining  vacant  lands  owned  by  another  and  thus  measurably 
control  the  uses  to  which  his  neighbor's  land  may  in  the  future  be 
subjected.  He  may  make  a  reasonable  and  lawful  use  of  his  land  and 
thus  cause  his  neighbor  some  inconvenience,  and  probably  some  damage 
which  the  law  would  regard  as  damnum  absque  injuria.  But  he  cannot 
place  upon  his  land  any  thing  which  the  law  would  pronounce  a  nuisance, 
and  thus  compel  his  neighbor  to  leave  his  land  vacant,  or  to  use  it  in  such 
way  only  as  the  neighboring  nuisance  will  allow. 

It  is  claimed  that  the  plaintiffs  so  far  acquiesced  in  this  nuisinoe  as  to 
bar  them  from  any  equitable  relief.  I  do  not  perceive  how  any  aoquieso- 
ence  short  of  twenty  years  can  bar  one  from  complaining  of  a  nuisance, 
Vol.  XX.— 73 


578  NEW  YORK, 


Campbell  y.  Seaman. 


nnless  his  conduct  has  been  such  as  to  estop  him.  There  is  no  proof 
that  plaintiffs,  when  they  bought  their  lands,  knew  that  any  one  intended 
to  bum  any  bricks  upon  the  land  now  owned  by  defendant.  From  about 
1840  to  1853  no  bricks  were  burned  there.  Then  from  1853  to  1857 
bricks  were  burned  there,  and  then  not  again  until  1867.  From  1857  lo 
1867  the  brick-yard  was  plowed  and  used  for  agricultural  purposes. 
Before  suit  brought,  plaintiffs  objected  to  the  brick  burning.  No  act  or 
omission  of  theirs  induced  the  defendant  to  incur  large  expenses  or  to 
take  any  action  which  could  be  the  basis  of  an  estoppel  against  them, 
and  therefore  there  was  no  acquiescence  or  laches  which  should  bar  the 
plaintiffs,  within  any  rule  laid  down  in  any  reported  case. 

It  is  true  that  if  a  party  sleeps  on  his  rights  and  allows  a  nuisance  to 
go  on  without  remonstrance  or  without  taking  measures  either  by  suit  at 
law  or  in  equity  to  protect  his  rights,  and  allows  one  to  go  on  making 
large  expenditures  about  the  business  which  constitutes  the  nuisance,  he 
will  sometimes  be  regarded  as  guilty  of  such  laches  as  to  deprive  him  of 
equitable  relief.  But  this  is  not  such  a  case.  Badenhurst  v.  CocUey  6 
Grant's  Ch.  (Ont)  140 ;  Beenan  v.  Dewar,  18  id.  438 ;  Bankart  v. 
Houghton,  27  Beav.  425. 

The  defendant  claims  a  prescriptive  right  to  burn  bricks  upon  his  land 
and  to  cause  the  poisonous  vapors  to  flow  over  plaintiffs'  lands.  Assum* 
iug  that  defendant  could  acquire  by  lapse  of  time  and  continuous  us(tr 
the  prescriptive  right  which  he  claims,  there  has  not  here  been  a  con- 
tinuous use  and  exercise  of  the  right  for  twenty  consecutive  years. 
Anthracite  coal  was  first  used  for  burning  bricks  in  this  yard  in  1834, 
and  aftej  six  years  brick  burning  was  discontinued.  It  was  not  resumed 
again  until  about  1853,  and  after  four  years  it  was  again  discontinued, 
and  it  was  not  resumed  again  until  1867.  So  that  anthracite  coal,  which 
caused  plaintiffs'  damage,  had  not  been  used  in  all  for  twenty  years  and 
certainly  not  continuously  in  burning  bricks  upon  the  yard  now  owned 
by  defendant.  If  he  could  acquire  the  right  claimed  by  prescription,  he, 
and  those  under  whom  he  holds,  must  for  twenty  years  have  caused  the 
poisonous  gases  to  flow  over  plaintiffs'  land  whenever  they  burned  bricks 
and  the  wind  blew  from  the  direction  of  the  kiln.  Such  a  prescription 
neither  the  allegations  in  the  answer  nor  the  proofs  upon  the  trial,  nor 
the  findings  of  the  referee,  warrant.  The  referee  finds  that  the  premises 
of  defendant  have  been  known  and  used  as  a  brick-yard  for  over  twenty- 
five  years.  This  is  not  a  finding  that  they  have  been  used  as  a  brick-yard 
for  twenty -five  years  continuously,  or  that  they  have  caused  the  poisonous 
gases  to  fiow  over  plaintiffs'  land  for  that  length  of  time  continuously. 
Ball  V.  Bay,  L.  R.,  8  Ch    App.,  467 ;  Parker  v.  Mitchell  1 1  Ad.  &  EL 
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788 ;  BattUhiU  v.  Rred,  18  C.  B.  696  ;  Bradley  Fish  Co.  v.  Dudley,  37 
Conn.  136. 

Where  the  damage  to  one  complaining  y,i  a  nuisance  is  small  or 
trifling,  and  the  damage  to  the  one  causing  the  nuisance  will  be  large  in 
case  he  be  restrained,  the  court  will  sometimes  deny  an  injunction. 
But  such  is  not  this  case;  here  the  damage  to  the  plaintiffs,  as  found  by 
the  referee,  is  large  and  substantial.  It  does  not  appear  how  much 
damage  the  defendant  will  suffer  from  the  restraint  of  the  injunction. 
He  does  not  own  the  only  piece  of  ground  where  bricks  can  be  made. 
We  know  that  material  for  brick  making  exists  in  all  parts  of  our  State, 
and  particularly  at  various  points  along  the  Hudson  river.  An  injunc- 
tion need  not  therefore  destroy  defendant's  business  or  interfere  mate- 
rially with  the  useful  and  necessary  trade  of  brick  making.  It  does  not 
appear  how  valuable  defendant's  land  is  for  a  brick-yard,  nor  how 
expensive  are  his  erections  for  brick  making.  I  think  we  may  infer 
that  they  are  not  expensive.  For  aught  that  appears,  his  land  may  he 
put  to  other  use  just  as  profitable  to  him.  It  does  not  appear  that 
defendant's  damage  from  an  abatement  of  the  nuisance  will  be  as  great 
as  plaintiff's  damages  from  its  continuance.  Hence  this  is  not  a  case 
within  any  authority  to  which  our  attention  has  been  called,  where  an 
injunction  should  be  denied  on  account  of  the  serious  consequences  to 
the  defendant. 

We  cannot  apprehend  tliat  our  decision  in  this  case  can  improperly 
embarrass  those  engaged  in  the  useful  trade  of  brick  making.  Similar 
decisions  in  England,  where  population  and  human  habitations  are  more 
dense,  do  not  appear  to  have  produced  any  embarrassment.  In  this 
country  there  can  be  no  trouble  to  find  places  where  brick  can  be  made 
without  damage  to  persons  living  in  the  vicinity.  It  certainly  cannot  be 
necessary  to  make  them  in  the  heart  of  a  village  or  in  the  midst  of  a 
thickly  settled  community. 

Defendant  complains  that  the  damage  allowed  by  the  referee  was  too 
great.  He  had  the  evidence  and  all  the  circumstances  before  him,  and 
we  cannot  review  his  decision  upon  the  amount  of  damage. 

It  is  also  complained  that  the  injunction  contained  in  the  judgment  as 
entered  is  broader  and  more  unlimited  than  that  ordered  by  the  referee. 
This  is  a  matter  not  to  be  corrected  upon  appeal.  Defendant  should 
have  compelled  an  entry  of  judgment  in  accordance  with  the  decision  of 
the  referee.  If  plaintiffs  entered  a  judgment  not  authorized  by  the 
referee's  report,  defendant  should  have  moved  to  set  it  aside  or  to  cor- 
rect it. 

One  of  the  three  judges  who  heard  the  appeal  in  the  General  Term  dI 
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the  Supreme  Court  died  before  the  deciBion  was  made,  and  the  appeal 
was  decided  by  the  remaining  two  judges,  and  this  appeal  is  from  the 
judgment  entered  upon  that  decision.  It  is  now  objected  that  the  two 
judges  could  not  make  a  decision.  Even  if  the  defendant,  after  he  has 
appealed  from  the  judgment,  can  raise  the  objection,  we  are  of  opinion 
that  the  objection  is  not  well  founded,  and  that  two  judges  can  hold  a 
General  Term  and  decide  cases  argued  there.  Van  Renssdaer  v.  Wit- 
beck,  2  Lans.  499, 

It  follows  from  these  views  that  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Note.— See  Huckengtine's  Appeal,  10  Am.  Rep.  609,  and  note ;  S.  C,  70  Penn.  St  102; 
State  V.  Rankin,  16  Am.  Rep.  737;  S.  C,  3  S.  C.  438;  Slight  v.  Outzlqff,  17  Am.  Bep. 
476;  S.  a,  35  Wis.  675;  Adame  v.  Michael,  17  Am.  Rep.  516:  &  C,  38  Md.  516  ;  Wood 
on  Nuisance,  515.— Rep. 
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(40  Iowa,  469.) 

Surety — toJien  death  of,  does  not  dUcharge  estate. 

The  obligors  in  a  bond— one  of  whom  was  a  surety  only —  bound  themselves,  theiz 
"heirs,  executors  and  administrators."  The  surety  died,  and  after  his  death  a 
breach  occurred.    Heldf  that  his  estate  was  liable.* 

ACTION  on  a  bond  executed  by  W.  F.  Kidder,  as  principal,  and 
John  L.  Davies,  as  surety,  against  the  defendant,  as  executor  [we 
assume — the  original  report  gives  no  intimation  as  to  the  character  of  the 
defendant]  of  the  said  Davies.  The  bond  was  in  substance,  that  whereas 
the  obligees — the  plaintiffs  above  named — had  appointed  said  Kidder 
their  agent,  the  said  agent  should  properly  discharge  his  duties  and  pay 
over  all  money,  and  to  this  end  the  obligors  jointly  and  severally  bound 
'*  ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents." 

The  plaintiffs  alleged  a  failure  of  the  agent,  Kidder,  to  pay  over  cer- 
tain moneys.  The  defendant  alleged  that  the  said  surety,  John  L. 
Davies,  died  on  a  day  named  which  was  prior  to  the  alleged  breach,  and 
that  his  estate  became  thereby  discharged. 

The  plaintiffs  demurred  to  the  answer,  and  the  demurrer  being  over- 
ruled, and  judgment  rendered  for  the  defendant,  plaintiff  appealed. 

*  See  Wood  v.  Fisk,  anUf  528. 
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Broum,  Campbell  Sf  Goiddy  for  appellant. 

Davidson  Sf  Lane,  for  appellee. 

MiLLKR,  C.  J.  The  question  presented  in  the  record  is  whether  the 
death  of  Davies,  the  surety  in  the  bond,  operated  in  law  as  a  discharge 
of  his  estate  from  liability  for  the  default  of  the  principal,  happening 
after  the  death  of  the  surety.  In  other  words,  whether  the  death  of  the 
surety  operated  to  terminate  the  obligation  assumed  by  him  when  he 
executed  the  bond  on  his  part.  It  is  not  claimed  on  the  part  of  the 
defendant  that  the  liability  of  the  surety,  or  his  ol>ligation  as  such,  was 
terminated  by  reason  of  any  act,  or  omission  of  the  plaintiff,  but  it  is 
claimed  that  the  obligation  of  tiie  surety  ceased  and  the  bond  l)ecame 
defunct,  as  to  every  act  done  after  the  death  of  the  surety,  by  reason  of 
such  death  alone.  By  the  terms  of  the  bond  the  surety,  Davies,  bound 
himself,  his  "heirs,  executors  and  administrators,"  as  surety  for  his 
principal,  Kidder.  This  language  shows  no  intention  to  limit  the  lia- 
bility to  the  life-time  of  the  surety ;  on  the  contrary  it  imports  that  the 
liability  shall  continue  after  his  death,  and  binds  his  heirs  and  personal 
representatives.  This  intention  is  further  manifested  by  the  subsequent 
language  of  the  bond,  in  defining  more  particularly  the  obligation 
assumed  by  the  obligors  therein.  It  is,  that,  "  if  the  said  W,  F.  Kidder 
shall  promptly  pay  to  the  said  company  the  amounts  received  from  time 
to  time,  and  shall  well  and  truly  perform  all,  and  singular  the  duties  as 
agent  of  said  company,  as  directed,  according  to  the  provisions  of  the 
charter,  by-laws,  rules  and  regulations  of  said  company  now  existing,  or 
which  may  be  adopted  by  said  company,  /or  and  during  the  time  he 
officiated  as  said  agent,  .  .  .  then  this  obligation  shall  be  null 
and  void,  otherwise  remain  in  full  force  and  virtue."  This  language 
clearly  shows  that  the  obligation  of  the  sureties  to  the  bond  was  to  con- 
tinue for  and  during  the  time  Kidder,  the  principal,  should  ofRciate  as 
agent  of  the  company.  Of  course  the  death  of  Kidder  would  terminate 
the  obligation  of  the  sureties,  for  thereby  the  agency  of  Kidder  would 
terminate.  The  terms  of  the  bond  continue  the  liability  of  the  sureties 
as  long  as  Kidder  should  act  as  agent  of  the  company,  and  this  liability 
likewise,  by  the  terms  of  the  bond,  extends  to  the  heirs  and  legal  repre- 
sentatives of  the  sureties.  They  are  bound  by  as  clear  and  unmistaka- 
ble language  as  that  which  binds  the  sureties  personally.  Instead  of 
there  being  any  intent  manifested  to  limit  the  obligation  of  the  sureties 
to  the  terms  of  their  respective  lives,  it  is  clearly  shown  that  it  was 
intended  the  obligation  should  extend  to,  and  bind  the  heirs  and  per- 
sonal representatives  of  the  sureties,  and  that  the  binding  force  of  tho 
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bond,  and  the  sureties'  liability  should  continue  as  long  as  Kidder  should 
act  as  the  agent  of  the  company. 

No  case  exactly  in  point  has  been  cited  by  appellant,  and  no  authority 
whatever  is  cited  by  appellee.  We  are  clear,  however,  that  upon  the 
general  principles  regulating  contracts,  and  the  terms  of  the  bond  in  this 
case,  the  death  of  the  surety,  Davies,  did  not  terminate  the  binding  force 
of  the  bond  upon  his  heirs  and  legal  representatives  for  the  failure  of 
Kidder,  while  he  was  the  agent  of  the  plaintiff,  to  pay  over  money 
coming  into  his  hands  as  such  agent.  The  case  of  Gordon  v.  Calvert^ 
4  Russ.  581,  cited. )y  appellant,  supports  the  view  we  have  here  taken. 

The  court  erred  in  overruling  the  plaintiff's  demurrer  to  the  answer. 

Reversed, 


Cowan  v.  The  Iowa  State  Insurance  Compant. 

(40  Iowa,  551. ) 
Fire  insurance  — alienation  —  sale  by  one  partner  to  the  firm. 

Plaintiff,  being  the  owner  of  goods  which  were  msured  by  a  policy  conditioned  to  be  void 
in  case  of  alienation,  sold  the  goods  to  a  firm  of  which  he  was  a  member.  Held,  that 
this  was  not  such  an  alienation  as  would  avoid  the  policy. 

ACTION  upon  a  policy  of  insurance  against  fire,  issued  to  plaintiff, 
covering  a  stock  of  dry  goods  and  merchandise.  The  petition  averred 
the  loss  of  the  property  and  other  facts  entitling  plaintiff  to  recover. 

Defendant,  in  the  second  count  of  its  answer,  s^t  out  that  it  was  a  mu- 
tual insurance  company,  organized  under  the  laws  of  the  State  of  Iowa, 
and  the  following  was  one  of  the  provisions  of  its  articles  of  incorporation, 
printed  on  the  back  of  the  policy,  and  referred  to  therein : 

"  When  any  property  insured  in  this  company  shall  be  alienated  by 
sale  or  otherwise,  the  policy  thereon  shall  be  void ;  but  in  such  cases  the 
insured  may  assign  and  deliver  to  the  purchaser  or  purchasers  such  policy 
of  insurance,  and  such  assignee  or  assignees  shall  have  all  the  benefit  of 
such  policy,  and  may  bring  and  maintain  a  suit  thereon  in  his  or  her  or 
their  own  names ;  Provided^  that  before  any  loss  happens  he,  she,  or  they, 
shall  obtain  the  consent,  in  writing,  of  the  said  company  to  such  assign- 
ment,  and  have  the  same  indorsed  or  annexed  to  the  same  policy." 
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It  was  also  shown  that  the  following  condition  was  printed  upon  the 
back  of  the  policy,  and  expressly  made  a  part  thereof. 

'^  Policies  of  insurance  subscribed  by  this  company  shall  not  be  assigned 
without  the  consent  of  the  company,  expressed  by  indorsement  made 
thereon.  In  case  of  assignment  without  such  consent,  whether  of  the 
whole  policy  or  of  any  interest  in  it,  the  liability  of  the  company,  in  vir- 
tue of  such  policy,  shall  thenceforth  cease,  and  in  case  of  any  transfer  or 
change  of  title  in  the  property  insured  by  this  company,  such  insurance 
shall  be  void  and  cease,  unless  assigned  with  the  consent  of  the  com- 
pany." 

It  is  then  alleged  that  plaintiff  violated  these  conditions  by  the  sale^ 
alienation  and  transfer  of  all  the  insured  property  to  **  the  firm  of  Cowan 
&  Haskins,  a  copartnership  composed  of  plaintiff,  Samuel  Cowan,  and 
Omar  Haskins,*'  and  that  the  goods  insured  were,  at  the  time  of  the  loss, 
the  property  of  that  firm. 

A  demurrer  to  this  count  of  the  petition,  on  the  ground  that  it  does 
not  show  an  alienation  or  transfer  of  all  the  property,  but  shows  that  the 
plaintiff  still  retained  an  insurable  interest  therein,  which  was  covered  by 
the  policy,  was  sustained. 

From  the  judgment  of  the  court  upon  the  demurrer,  the  defendant 
appeals. 

Qratg  Si'  Cottier^  for  appellant. 

Work  Sf  Lea,  D.  C.  Beamen  and  J,  O.  Knapp,  for  appellee. 

Beck,  J.  Nothing  less  than  a  transfer  of  the  property  insured,  where- 
by plaintiff  would  part  with  all  his  interest  therein,  would  operate  to  defeat 
the  policy  under  the  condition  against  alienation,  pleaded  by  defendant. 
As  long  as  plaintiff  retained  an  insurable  interest  in  the  property, 
the  policy  attached  thereto  and  protected  plaintiff  to  the  extent  of  his 
interest.  May  on  Insurance,  p.  463,  §  381  ;  p.  303,  §  278  ;  Hitchcock  v, 
N,  W.  Tns.  Co.,  26  N.  Y.  68  ;  Went  Branch  Ins.  Co.  v.  Helfenstein,  40  Penn. 
St.  289  ;  Shearman  v.  Niagara  Fire  Ins.  Co.,  2  Sweeny,  470 ;  Femmidez  v. 
Great  Western  Ins.  Co.,  3  Robertson,  457  ;  Hoffman  v.  Placty  32  N.  Y. 
405. 

The  rule  is  based  upon  sound  reason  and  the  true  construction  of  the 
clause  in  question,  which  neither  in  its  language  nor  spirit  is  intended  to 
deprive  the  insured  of  the  right  to  dispose  of  a  part  of  the  property  by 
sale  or  otherwise.  This  would  operate  as  a  restraint  upon  trade  and  the 
free  sale  and  transfer  of  property  to  which  business  men,  who  most  enter 
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into  these  contracts  of  insurance,  would  never  submit.  It  is  not  de- 
manded for  the  protection  of  the  underwriters,  and  we  have  never  heard 
of  a  construction  giving  such  an  effect  to  a  condition  against  alienation. 
The  condition  of  the  policy  before  us  declares  that  the  instrument  shall 
be  void  upon  the  alienation  of  the  property  insured,  not  upon  the  aliena- 
tion of  a  part  of  it. 

In  our  judgment,  the  same  reasons  will  support  the  view  that  the 
transfer  of  an  interest  in  the  property  to  a  partner,  which  is  shown  by 
the  answer,  will  also  fail  under  the  condition  in  question,  to  defeat  plaiii- 
tifiTs  right  to  recover.  As  long  as  the  insured  owns  the  property,  or  a 
part  of  it,  or  an  interest  in  it  that  is  insurable,  the  policy  during  its  life 
covers  such  part  or  interest.  As  the  condition  cannot  be  construed  into 
a  contract  against  a  sale  of  a  part  of  the  property,  neither  can  it  be  re- 
garded as  an  undertaking  on  the  part  of  the  assured  not  to  dispose  of  an 
interest  in  it.  These  views  are  based  upon  the  consideration  that  no  in- 
crease of  risk  is  wrought  by  the  sale  or  transfer  of  a  part  of,  or  an  inter- 
est in,  the  property  insured. 

It  is  well  settled  that  a  partner  has  an  insurable  interest  in  the  prop- 
erty of  the  firm. 

The  transfer  pleaded  was  by  the  plaintiff  to  a  firm  of  which  he  was 
one  of  the  partners.  So  far  as  plaintiff  is  concerned,  whatever  interest 
he  retained  in  the  goods  never  passed  out  of  him.  As  the  transfer  is 
stated  in  the  answer,  plaintiff  passed  the  title  of  the  property  from  himself 
to  another  and  himself  It  is  true  that,  to  a  certain  extent,  a  copartner- 
ship is  considered  a  person  separate  from  the  partners  who  may  have 
transactions,  and  make  contracts  with  it  as  such.  But  it  is  not  true  that 
a  partner,  by  the  sale  of  the  property  to  the  firm,  actually  parts  with  the 
interest  which,  as  a  partner,  he  actually  holds  in  the  firm  property.  The 
answer,  therefore,  fails  to  show  such  an  alienation  as  will  defeat  the  policy 
and  bar  all  right  of  recovery  by  plaintiff. 

Cases  are  cited  by  defendant's  counsel,  holding  that  the  sale  by  one 
partner  to  another  of  his  interest  in  partnership  property,  upon  with- 
drawing from  the  firm,  or  upon  its  dissolution,  avoids  the  policy  issued  to 
the  firm,  under  the  condition  against  alienation.  FirdeyY,  Lycoming  Co, 
Mut.  Ins,  Co.,  30  Penn.  St.  312  ;  Keelerv.  Niagara  Fire  Ins.  Co.,  16  Wis. 
523  ;  Doher  ^  Bumb  v.  JStna  Im.  Co.,  15  Mo.  134 ;  Hartford  Fire  Ins. 
Co.  V.  Ross  et  al.,  23  Ind.  180 ;  Dix  et  al.  v.  Mercantile  Ins.  Co.,  22  El. 
272 ;  Western  Mass.  Ins.  Co.  v.  Biker,  10  Mich.  279  ;  Fallon  v.  Mut. 
Lis.  Co.,  1  Selv.  405. 

In  some  of  these  cases  doctrines  are  found  inconsistent  with  the  con- 
clusion we  have  reached,  but  we  do  hot  think  the  decisions  themselves 
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are  in  conflict  therewith.  It  will  be  readily  seen  that  by  the  transfer  of 
the  interest  of  a  partner  in  the  joint  property  to  his  copartner  and  his 
withdrawal  from  the  firm,  the  parties  in  interest  under  the  policy  are 
changed.  In  the  case  before  us,  they  remain  the  same ;  the  change  only 
affecting  the  property  covered — the  extent  of  the  liability  of  defendant 
under  the  policy,  in  case  of  a  loss,  and  without,  abridging  that  liability. 
The  demurrer  to  the  answer  was,  in  our  opinion,  correctly  sustained. 

Afinned. 


State  v.  Hollyway, 

(41  Iowa,  200. ) 

Criminal  /aw  —  robbery  —  intent  —  compelling  payment  of  debt. 

Defendant,  by  meaDs  of  threats  of  personal  violence  and  menaces,  compelled  J.  S.  to 
|)ay  to  him  money  which  defendant  believed  to  be  justly  due  to  him  from  J.  S. 
Held  not  to  constitute  robbery. 

INDICTMENT  for  robbery  committed  by  the  use  of  dangerous  and 
deadly  weapons  upon  the  person  of  one  John  Hamilton.    The  opinion 
states  the  case.     The  defendant  was  convicted  and  brought  the  appeal. 

J,  L,  Mitchell,  for  appellant.  When  property  is  taken  under  claim  of 
right,  although  the  claim  be  unfounded,  the  act  does  not  constitute  robbery 
even  when  force  or  threats  are  used.  1  Wheeler's  Crim.  Cases,  167  ;  2 
East's  P.  C.  510  ;  1  Hale,  506-7;  1  Leach,  43  ;  People  v.  Ball,  6  Parker's 
Crim.  Rep.  642 ;  Roscoe's  Crim.  Ev.  894,  and  cases  cited ;  2  Russell  on 
Crimes,  64, 98  ;  2  Archbold's  Crim.  Pleading  and  Practice,  366  ;  Barbour's 
Crim.  Treatise,  175  ;  8  Iowa,  540.  There  is  no  felonious  intent  in  appro- 
priating property  which  the  taker  believes  to  be  his  own.  People  v.  BaU, 
6  Parker,  642.  If  one  is  induced  by  false  pretenses  to  pay  a  debt  he  justly 
owes,  no  indictment  will  lie  therefor.     2  Bish.  Crim.  Law,  442 

M,  E.  Cutis,  Attorney-General,  for  the  State. 

Miller,  C.  J.  The  evidence  given  on  the  trial  shows  that  about  the 
18th  day  of  September,  1873,  the  defendant  drove  up  with  a  team  to  the 
place  of  business  of  John  Hamilton,  in  McPaul,  Fremont  county,  Iowa,  drew 
a  revolver  and  threatened  Hamilton  that  if  he  did  not  pay  him  (defendant) 
money,  which  the  latter  claimed  was  due  him  from  Hamilton,  he  would  shoot 
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him  (Hamilton) ;  that  defendaDt  demanded  a  settlement  and  the  payment 
of  the  amount  due  to  him,  admitting  that  he  owed  Hamilton  a  small  store 
account  which  he  consented  might  be  deducted  from  what  he  claimed 
of  Hamilton,  for  calves  sold  to  him  by  defendant.  Hamilton  expressed 
himself  ready  to  settle,  and  in  addition  to  the  account  presented  to  defend- 
ant his  note  procured  by  Hamilton  from  r.  third  party,  and  which,  with 
the  account,  exceeded  the  claim  of  the  defendant.  The  defendant  re- 
fused to  receive  the  note,  but  persisted  in  demand  for  his  payment  of  the 
balance  of  his  claim,  riter  deducting  the  store  account,  and  in  his  threats 
of  violence  in  case  Hamilton  refused.  Under  these  threats  Hamilton  paid 
defendant  $10.60,  being  the  balance  due  him,  less  twenty  cents,  and  a 
half  sack  of  flour,  which  was  in  consideration  of  former  transactions  be- 
tween them.  After  getting  the  money  and  the  flour  the  defendant  left 
without  trying  to  take  or  demanding  any  thing  else.  This  occurred  in  the 
afternoon.  The  defendant  had  been  at  Hamilton's  store  in  the  morning, 
and  they  then  had  a  quarred. 

Appellant  proposed  to  prove  that  the  day  prior  to  the  alleged  robbery 
Hamilton  had  gone  to  the  residence  of  the  defendant  for  the  purpose  of 
purchasing  of  him  some  calves ;  that  defendant  told  Hamilton  that  his 
(defendant's)  family  had  been  sick  for  a  long  time,  that  he  was  poor,  and 
his  family  were  out  of  groceries  and  provisions  and  in  need  of  medicines, 
none  of  which  he  could  buy  without  money  ;  that  he  had  nothing  else  out 
of  which  he  could  make  the  money,  and  was  therefore  compelled  to  sell 
the  calves,  otherwise  he  would  not  sell  them  at  all ;  that  they  agreed 
upon  the  price.  Hamilton  paying  five  dollars  down  and  agreeing  that 
the  defendant  should  come  to  town  the  next  morning  and  he  (Hamilton) 
would  pay  him  the  balance,  after  deducting  a  small  account  held  by 
Hamilton  against  defendant,  in  money ;  that  the  defendant  agreed  to  this 
and  delivered  the  calves  to  Hamilton,  who  took  them  home  with  him. 
The  defendant  further  proposed  to  prove  that  Hamilton  had  purchased 
the  note  on  the  defendant  after  he  had  bought  and  agreed  to  pay  for  the 
calves  in  cash.  All  of  this  evidence  the  court  rejected,  and  also  ruled 
from  the  jury  all  the  evidence  before  given  in  regard  to  the  note.  The 
defendant  also  proposed  to  prove  that  the  money  received  from  Hamilton 
was  applied  in  payment  of  his  claim  for  the  calves  sold.  This  was  also 
rejected. 

In  robbery,  as  in  larceny,  it  is  essential  that  the  taking  of  the  goods  be 
animo  furandi.  Unless  the  taking  be  with  a  felonious  intent  it  is  not 
robbery.  If  a  man,  under  a  bona  fide  belief  that  the  property  is  his  own, 
obtain  it  by  menaces,  that  is  a  trespass,  but  no  robbery.  Rex  v.  HaR,  3 
Car.  &  P.  409 ;  Hawkins'  Pleas  of  the  Crown,  ch.  34,  §  14.  Though  the 
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defendant  take  the  goods  with  violence  or  by  patting  in  fear,  yet  if  he  do 
80  under  a  bona  Jide  claim,  it  is  not  robbery  for  the  reason  that  the 
felonious  intent  is  wanting ;  2  Arch.  Crim.  PI.  and  Pr.  366 ;  Roscoe's 
Crim.  £y.  (7th  Am.  Ed.)  910,  and  cases  cited  in  the  notes  ;  Bex  v.  Don- 
naUy^  1  Leach,  196;  2  Am.  Crim.  Law,  §  1697,  and  cases  cited;  and 
see  1  Russell  on  Crimes,  872. 

If  one  be  induced  by  false  pretenses  to  pay  a  debt  which  he  justly 
owes,  already  due,  no  indictment  will  lie  therefor.  2  Bishop  on  Crim.  Law, 
442,  and  cases  cited. 

In  the  case  of  The  People  v.  HaU,  6  Parker's  Crim.  Reports,  642,  it 
was  held  that  if  the  defendant  believed  that  he  was  getting  his  own  prop* 
erty  back  or  security  for  it,  then  there  wists  no  felonious  intent.  This 
case  not  only  holds  Uiat  it  is  not  robbery  for  a  man  to  take  by  force  or 
putting  in  fear  property  to  which  he  believes  he  has  a  just  right,  but  also 
that  to  take  security  for  such  property  under  like  circumstances  is  not 
robbery. 

If  it  be  not  robbery  to  forcibly  t^e  property  from  another  as  a  security 
for  that  to  which  the  defendant  in  good  faith  lays  daim  as  the  owner 
thereof,  we  do  not  see  how  it  can  be  said  to  be  robbery  where  the  de- 
fendant by  putting  in  fear  compels  his  debtor  to  pay  that  which  the 
defendant  in  good  faith  believes  to  be  a  just  and  honest  debt  then  due. 
The  felonious  intent  is  wanting  in  the  latter  as  well  as  in  the  former 
case.  There  b  no  fraud  or  injury  intended  in  either  case.  The  intent 
in  both  is  to  obtain  that  which  he  believes  to  be  his  own  and  nothing 
more.  This  rebuts  the  inference  of  a  felonious  intent  that  would  arise 
from  the  forcible  and  unlawful  taking.  See  The  State  v.  Bondy  8 
Iowa,  o40. 

In  all  cases  of  this  kind  the  question  whether  the  act  was  done  with  a 
felonious  intent  is  one  of  fact  for  the  jury.  People  v.  HaU^  6  Parker's 
Cr.  R.,  supra.  The  evidence  rejected  by  the  court  below  tended  to  show 
that  there  was  no  felonious  intent  on  the  part  of  the  accused,  and  it  should 
have  been  admitted  for  that  purpose.  While  the  evidence  rejected  did 
not  afford  a  justification  of  the  act  of  the  defendant,  it  was  admissible  to 
show  that  it  was  not  a  felony,  and  in  this  case  might  authorize  a  verdict 
of  not  guilty  of  the  crime  of  robbery  for  which  he  is  indicted. 

It  may  be  proper  to  say  that  although,  in  the  absence  of  a  felonious 
intent,  it  is  not  robbery  to  compel,  by  means  of  threats  of  personal  violence 
and  menaces,  the  payment  of  money  against  the  will  of  the  party  men- 
aced, it  is  nevertheless  an  offense  under  the  statutes  of  Iowa.  The  act 
is  unlawful  and  punishable  under  section  3871  of  the  Code,  which  pro- 
vides for  the  punishment  of  malicious  threats  with  intent  to  extort  money 
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or  property,  or  with  intent  to  compel  the  person  threatened  to  do  some 
act  against  his  will,  and  the  case  comes  within  this  section  although  the 
object  and  purpose  of  the  threats  have  been  accomplished. 

The  judgment  of  the  District  Court  must  be  reversed  and  the  cause 
remanded  for  a  new  trial.  Reversed. 


Talbott  v.  The  Merchants'  Despatch  Transportation  Co. 

(41  Iowa,  247.) 

Conflict  of  law  -  'iontract,  of  affreiglUment  —  plcLce  of  performance. 

Plaintiff  delivered  to  defendant  at  Hartford,  Connecticut,  goods  to  be  transported  to  Des 
Moines,  Iowa,  and  received  a  bill  of  lading  exempting  the  defendant  from  liability  for 
losses  by  fire.  Such  exemption  was  valid  in  Connecticut  but  was  void  in  Iowa. 
The  goods  were  destroyed  by  fire  at  Chicago  while  en  imtte.  Held^  that  the  contract 
was  governed  by  the  laws  of  Connecticut  and  the  exemption  was  therefore  valid. 

ACTION  to  recover  the  value  of  four  cases  of  boots  delivered  by 
plaintiff's  agent  to  defendant,  a  common  carrier  at  Hartford,  Con- 
necticut, to  be  transported  by  said  defendant  to  Des  Moines,  Iowa.  The 
plaintiff  alleges  the  acceptance  of  the  goods,  an  agreement  to  carry,  and 
the  failure  to  deliver,  and  claims  the  value  thereof — $220.38.  The  defend- 
ant, by  answer,  admits  that  it  is  a  common  carrier,  the  receipt  of  the  goods 
and  the  failure  to  deliver,  and  avers  want  of  knowledge  as  to  value.  The 
defendant  also  avers  that  by  the  express  terms  of  said  agreement,  the 
goods  were  to  be  transported  and  delivered  in  Des  Moines,  in  like  order 
as  they  were  received,  damages  from  fire  excepted  ;  and  that  without 
any  fault  or  negligence  of  said  defendant,  said  cases  of  boots  were,  at 
Chicago,  Illinois,  destroyed  by  fire  (in  the  great  conflagration  of  October, 
1871),  while  in  transit  from  Hartford  to  Des  Moines.  The  bill  of  lading 
containing  the  agreement  was  annexed  as  an  exhibit  to  the  answer,  and 
it  shows  the  receipt  of  the  goods  in  good  order  and  the  marks  thereon* 
and  states  that  said  four  cases  of  boots  are  '^  to  be  forwarded  in  like  good 
order  (dangers  of  navigation,  collision,  and  fire,  and  loss  occasioned  by 
mob,  riot,  insurrection  or  rebellion,  and  all  dangers  incident  to  railroad 
transportation  excepted),  to  depot  only,  he,  or  they,  paying  freight  and 
charges  for  the  same  as  below." 

The  plaintiff  demurred  to  the  answer  because,  1.  It  does  not  allege 
that  plaintiff  has  assented  to  the  alleged  agreement.  2.  It  does  not 
show  that  the  loss  of  said  goods  occurred  through  any  exception  men- 
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tioned.  3  The  agreement  stipulated  for  absolute  exemption  from  lia- 
bility, even  though  the  loss  occurs  through  the  negligence  of  defendant, 
and  IS  therefore  against  public  policy  and  void. 

This  demurrer  was  sustained,  and,  the  defendants  electing  to  stand 
upon  the  answer,  judgment  was  rendered  for  plaintiff  for  the  amount  of 
the  claim.     The  defendant  appeals. 

Barcroft  ^  Cftven,  for  appellant.  The  contract  of  affreightment,  being 
entire  and  indivisible,  and  to  be  partly  performed  in  the  place  where 
made,  must  as  to  its  validity,  nature,  obligation,  and  interpretation,  be 
governed  by  the  lex  loci,  McDaniel  v.  The  C,  Sf  N,  W.  Ry,  Co.,  24 
Iowa,  412  ,  Naylor  v.  Bakze%  Taney's  C,  C.  61 ;  Po-pe  w.Nickerson^  3 
Story,  484.  The  written  agreement  signed  by  defendants  and  delivered 
to  plaintiff,  without  more,  is  sufficient  evidence  of  assent  to  its  terms. 
Mulligan  v  IlL  Cent.  R   Co,.,  36  Iowa,  181. 

Gatch,  Wright  Sf  RunneUs^  for  appellee.  A  contract  of  affreightment 
is  performed  by  delivery  of  the  goods  at  the  point  of  destination.  Naylor 
V.  BalizeU,  Taney's  C.  C.  61 ;  Pope  v.  Nickerson,  3  Story,  484 ;  Atlantic, 
etc.,  Co,  V.  Johnson,  4  Rob.  474 ;  Cope  v.  Cordova,  1  Rawle,  203.  The 
law  of  the  place  where  a  contract  is  to  be  performed  must  govern  in  deter- 
mining its  validity  and  effect.  Andrews  v.  Pond,  13  Pet.  77-8  ;  Hyatt  v. 
Bank,  8  Bush,  199.  By  the  law  of  Iowa,  where  this  contract  was  to  be 
performed,  the  contract  of  exemption  relied  on  by  defendant  was  illegal- 
Code  of  1873,  §  1308 ;  McDaniel  v  C.  S^  N.  W.  R.,  24  Iowa,  416.  As- 
sent  to  the  conditions  of  a  contract  cannot  be  inferred  from  silence,  when 
those  conditions  are  contrary  to  the  law  under  which  they  are  to  be  con- 
strued. 7?.  R  Co.  V  Mfg.  Co.,  16  Wall.  328 ;  Mich.  Cent,  R.  R.  Co,  v. 
Ifale,  6  Mich.  257.  A  contract  must  be  construed  most  strongly  against 
the  beneficiary.  Atwood  v.  Reliance  Trans.  Co.,  9  Watts,  88.  The  con- 
tract was  a  contract  of  insurance  against  all  but  specified  risks,  and  the 
answer  should  show  that  the  destruction  was  through  one  of  those  risks. 
Spence  v.  Chodwick,  59  E.  C.  L.  526 ;  Atkinsons,  Ritchie,  10  East  (2d 
Am.  ed.),  489.  Implications  will  not  be  indulged  in.  Angell  on  Corp. 
226a. 

Cole  J.  It  is  conceded  by  the  respective  counsel  that  the  contract  as 
shown  by  the  bill  of  lading,  containing  exceptions  from  liability  for  loss 
by  fire,  was  valid  and  binding  in  Connecticut.  Lawrence  v.  N,  T.  P,  B, 
R.  R.  Co.,  36  Conn.  63 ;  and  in  Illinois,  I,  C.  R.  R.  Co.  v.  Morrison,  19 
111.  136.  And  that,  by  Chap.  13,  Laws  of  11th  6.  A.  of  Iowa,  it  was 
enacted  "  that  in  the  transportation  of  persons  or  property  by  any  railroad 
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or  other  company,  or  by  any  person  or  firm  engaged  in  the  business  of 
transportation  of  persons  or  propei*ty,  no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  railroad  or  other  company,  person  or  firm  from  the 
full  liabilities  of  a  common  carrier,  which,  in  the  absence  of  any  contract, 
receipt,  rule  or  regulation,  would  exist  with  respect  to  such  persons  or 
property"  (see  Laws  of  1866,  p.  121),  and  that  thereby  the  exceptions  in 
the  bill  of  lading  in  thiB  case  would  be  inoperative  and  void  in  Iowa. 
The  main  question,  therefore,  presented  in  this  case  is,  whether  the  con- 
tract of  affreightment  shall  be  governed  by  the  laws  of  Connecticut  or  of 
Iowa.  Respecting  the  general  rule  that  a  contract  valid  where  made  is 
valid  everywhere,  and  that  where  a  contract  specifies  a  place  of  perform- 
ance it  is  to  be  interpreted  by  the  law  of  that  place,  the  counsel  are  also 
agreed.  The  question  of  difiiculty  in  this  case  is  in  determining  the 
place  of  the  performance  of  the  contract. 

It  was  held  by  this  court  in  McDanieh  v.  The  O,  Sf,  N.  W.  Ry,  Co.^ 
24  Iowa,  412,  that  a  contract  of  affreightment  made  in  Iowa  for  the 
transportation  of  cattle  by  railroad  from  Clinton,  Iowa,  to  Chicago, 
Illinois,  and  for  their  delivery  at  the  latter  place,  was  to  be  determined 
by  the  laws  of  Iowa,  for  that  the  contract  was  made  in  Iowa,  and  was 
therein  partly  to  be  performed.  Applying  the  rule  of  that  case  to  this, 
it  seems  necessarily  to  follow  that  since  this  contract  was  made  in  Con- 
necticut and  was  there  to  be  partly  performed,  its  validity  and  effect 
should  be  determined  by  the  law  of  that  State.  But,  without  determining 
that  such  a  rule  should  be  applied  to  its  full  extent  to  every  contract  or 
even  to  this,  we  here  ground  our  decision  of  this  cause  upon  the  special 
facts  of  the  case  which  show  that  the  contract  as  made  was  valid  in  Con- 
necticut, where  the  contract  was  made,  and  in  Illinois,  where  the  loss 
occurred.  Whether  a  different  rule  would  apply  if  the  defendants  had 
entered  upon  the  performance  of  their  contract  in  Iowa,  and  the  loss  had 
there  occurred,  we  need  not  determine. 

Our  conclusion  in  this  case  may  be  rested  upon  the  general  principle, 
that  when  there  are  several  possible  local  laws  applicable  to  the  case,  that 
law  is  to  be  applied  which  is  most  favorable  to  the  contract ;  or,  to  state 
the  same  rule  in  other  phraseology,  when  there  is  a  conflict  of  applicatory 
laws  the  parties  are  presumed  to  have  made  part  of  their  agreement  that 
law  which  is  most  favorable  to  its  validity  and  performance.  See  Wharton 
on  Conflict  of  Laws,  §  429,  and  authorities  there  cited.  Arnold  v. 
Potter y  22  Iowa,  194.  The  answer,  by  its  admission  of  the  exeaition  of 
the  agreement,  by  fair  implication,  if  not  necessarily,  admits  that  it  was 
accepted  or  assented  to  by  the  plaintiff.  Such  acceptance,  without  more, 
would  bind  him.     See  Midligan  v.  lU,  Cent.  R,  R,  Co.,  36  Iowa,  181* 
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A  fair  construction  of  the  exception  would  exempt  the  defendant  from 

liability  from  loss,  without  its  negligence,  by  Are,  although  such  fire  did 

not  result  from  collision.     In  other  words,  the  exception  relates  to  the 

loss  either  by  collision  or  fire,  and  not  alone  from  loss  resulting  from 

^^  collisions  and  fire."     Our  conclusion,  therefore,  is   that  the   answer 

presents  a  sufficient  defense  and  that  the  court  erred  in  sustaining  a 

demurrer  thereto. 

HeversetL 


BODEMACHER  V.  ThE  MILWAUKEE  AND  St.  PaUL  BaILWAT  CoHPANT. 

(41  Iowa,  297.) 

Constitutional  law  —  railroad  companies  subject  to  cnanges  of  the   general  laws  — 

liability /or  damage  from  fire. 

A  Btatate  provided  that  all  railroad  corporations  should  be  liable  for  damages  from  fires 
caused  by  the  operating  of  such  railroad.  Held^  valid  and  constitutioual  as  to  rail- 
roads incorporated  before  the  statute  was  passed. 

THE  petition  of  plaintiff  claimed  one  hundred  and  fifty  dollars,  on 
account  of  damages  alleged  to  be  done  his  fences  and  timber  from 
a  fire  started  by  an  engine  on  defendant's  road. 

The  answer,  amongst  other  defenses,  alleged  that  in  January,  1868, 
there  was  incorporated  under  the  laws  of  the  State  of  Iowa,  a  company 
known  as  the  McGregor  &  Sioux  City  Railway  Company.  That  during 
the  year  1868  and  1869  said  corporation  constructed  the  road  near  which 
the  injuries  occurred.  That  said  corporation  procured  from  the  then 
owner  of  the  tracts  of  land  upon  which  the  property  alleged  to  have  been 
injured  and  destroyed  was  situated  a  strip  of  land  one  hundred  feet  in 
width,  for  the  location  and  operation  of  the  road,  and  that  the  McGregor 
&  Sioux  City  Railway  Company,  in  1869,  conveyed  by  deed  to  defendant. 

The  plaintiff  demurred  to  the  count  of  the  answer  setting  forth  the 
above  defenses,  and  the  demurrer  was  sustained.  The  cause  was  then 
submitted  to  the  court  upon  the  following  agreed  statement  of  facts: 
«  The  plaintiff  owns  the  N.  E.  \  of  the  N.  E.  \,  and  S.  E.  \  of  S.  E.  \, 
section  1,  all  in  town  95,  range  15,  and,  on  the  11th  day  of  October,  1873, 
had  the  same  fenced  and  improved  with  an  ordinary  fence ;  outside  of 
his  fence  was  open  prairie  and  timber  land  belonging  to  others,  and  the 
ordinary  and  natural  growth  of  grass  and  weeds  standing  thereon,  dry 
and  dead,  as  grown,  and  on  the  land  on  which  the  fence  was  situated. 
The  railroad  track  of  defendant  passes  along  the  north  line  of  sections  1 
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and  2,  town  95,  range  15.  The  fire  started  in  dry  grass  accumulated 
near  the  end  of  the  ties  of  said  track  about  the  center  of  section  2,  and 
ran  out  across  the  railroad  land,  or  right  of  way,  and  burned  out  toward 
the  center  of  said  section  2,  and  then  angling  across  section  1  to  plaintiff's 
farm,  through  the  dry  grass  aforesaid,  where  the  injury  complained  of 
was  done.  The  fire  originate<l  from,  and  by  means  of  a  passenger  traiu 
going  west  on  said  railroad  track,  and  operated  by  said  company,  and  the 
damages  done  were  one  hundred  and  twenty-five  dollars." 

The  court  thereupon  rendered  judgment  for  plaintiff  for  $125.00  and 
costs.     Defendant  appeals. 

• 

Thomas  Updegrajff',  for  appellant.  A  general  incorporation  law  is  gene- 
ral only  in  the  sense  that  it  is  open  to  all  who  desire  to  avail  themselves 
of  its  provisions,  but  it  constitutes  a  special  charter  to  each  body  organized 
under  it.  Slate  Bank  of  Ohio  v.  Knoop,  16  How.  869.  Every  valuable 
privilege  given  by  the  charter  which  conduced  to  the  acceptance  of  it  is 
a  contract  which  cannot  be  changed  by  the  legislature  where  the  power  to 
do  so  is  not  reserved.  Dodge  v.  Woolsey^  18  How.  331.  The  charters 
of  railroads  and  similar  corporations  constitute  as  between  them  and  the 
State  contracts,  and  any  essential  alteration  in  them,  made  after  acceptance 
and  expenditure  of  money  under  them,  is  void.  3  Pars,  on  Cout.  (6th  ed.) 
632;  Angell  and  Ames  on  Corp.,  §  767;  Cooley  on  Const.  Lim.  273. 
Sovereignty  in  government  has  no  existence  in  fact.  1  Dana,  500.  The 
police  power  of  the  State  cannot  be  exercised  to  violate  contract  obliga- 
tions, but  only  to  prevent  unnecessary  injuries.  Cooley  on  Const.  Lim. 
572.  It  may  well  be  doubted  whether  that  is  a  proper  police  regulation 
which  imposes  a  new  obligation  for  the  benefit  of  others,  upon  a  party 
guilty  of  no  neglect  of  duty.  Id.  581.  Where  similar  statutes  have 
been  sustained — in  Maine  and  Massachusetts, — an  insurable  interest  is 
given  to  the  railroad  companies,  and  it  has  been  held  that  the  statute  does 
not  apply  to  property,  which  in  its  nature  is  not  capable  of  insurance. 
1  Redf.  479;  Pierce  on  Am.  R.  R.  1.  819;  87  Me.  92.  Every 
alteration  of  a  contract,  however  unimportant,  impairs  its  obligation. 
The  degree  of  impairment  is  immaterial.  4  Wheat.  518;  16  Wall. 
814;  10  Barb.  87;  18  id.  585;  21  id.  499;  21  N.  Y.  1  ;  Washington 
Bridge  Co.  v.  State,  18  Conn.  53 ;  Bailey  v.  R,  H,,  4  Harrington,  389 ; 
18  Am.  L.  R.  (N.  S.)  174 ;  Com.  v.  Penn.  Canal  Co.,  66  Penn.  41 ;  5  Am. 
Rep.  329,  and  cases  cited.  A  railway  company,  by  its  contract  securing 
right  of  way,  acquires  the  vested  right  to  contract  and  operate  its  railway 
in  a  careful  and  proper  manner  over  the  premises  affected,  subject  only 
to  liability  for  the  negligent  or  improper  exercise  of  the  right.  2  Iowa, 
Vol.  XX.— 75 
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288.  The  exposure  to  destruction,  by  fire,  of  property  adjacent  to  a 
railway  forms  a  proper  element  in  the  estimation  of  damages.  1  Redf. 
on  Railways,  803-5  ;  1  Foster,  359 ;  Snyder  v.  W,  U.  B.  i?.,  25  TTis.  60 ; 
W.  Sf  R.  R*  Co.  V.  StauffeTy  60  Penn.  Su  374.  Railway  companies* 
having  actjuired  the  right  to  the  use  of  the  right  of  way,  cannot  be  again 
compelled  to  pay  for  that  for  which  compensation  has  already  l)een  given* 
Com.  V.  Essex  Co.,  13  Gray,  239 ;  MiUiman  v.  0.  ^  S.  R.  i?.,  10  Barb. 
87  ;  Marsh  v.  N.  Y.  ^  E.  R.  R.,  14  Barb.  370 ;  Tombs  v.  R.  ^  S.  R.  /?., 
18  id.  585.  One  who  could  have  prevented  destruction  of  his  property 
by  burning  the  dry  accumulations  about  it,  or  employing  other  means 
common  with  the  owners  of  property  similarly  situated,  is  guilty  of  con- 
tributory negligence.  Kesee  v.  CS^  N,  W,  R.R,  Co.,  30  Iowa,  78  ;  O.S^  N. 
W.  R.  V.  ShanfeUy  47  111.  497.  Whenever  a  new  liability  or  right  is 
created,  and  a  new  remedy  provided,  that  remedy  is  exclusive.  3  Hill^ 
88;  1  Hill  on  Torts,  118-9. 

BouUon  ^  Duncany  for  appellee.  For  all  the  purposes  of  this  case  the 
defendant  stands  in  the  position  of  a  natural  person.  13  Am.  Law  Reg. 
187;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420  ;  R,  F.  ^  P. 
Ry.  V.  Louisa  Ry.,  13  How.  71 ;  Turnpike  Co.  v.  The  State,  3  Wall.  210  ; 
Boston  4"  Lowell  Ry.  v.  Salem  ^  LoweU  Ry.,  2  Gray,  1  ;  Pontchartrain  Ry. 
V.  'N.  0.  C  L.  P.  Ry.,  1 1  La.  Ann.  253.  The  police  power  of  the  State 
extends  to  the  protection  of  all  property  within  it.  Cooley  on  Const.  Lim. 
573.  In  enacting  the  statute  in  question,  the  legislature  has  only  re-asserted 
the  common  law ;  it  has  avoided  all  constitutional  encroachment.  Lyman 
V.  B.  4"  W.  Ry.,  4  Cush.  288 ;  Norris  v.  Androscroggin  Ry.,  39  Me.  273. 
Plaintiff  was  not  required  to  burn  the  accumulations  of  grass  and  weeds 
to  prevent  the  destruction  of  his  property.  Kellogg  v.  C.  S^  N.  W.  R.  R., 
26  Wis.  223.  Questions  in  a  law  case  must  be  raised  in  the  court  below, 
to  entitle  them  to  consideration  in  the  supreme  court  McNaught  v.  C 
4-  N.  W.  R.  R,  Co.,  30  Iowa,  336. 

Day,  J.  This  case  involves  the  constitutionality  of  the  latter 
clause  of  section  1289  of  the  Code  of  1873,  which  is  as  follows  :  "That 
any  corporation  operating  a  railway  shall  be  liable  for  all  damages  by 
fire  that  is  set  out  or  caused  by  the  operating  of  any  such  railway,  and 
such  damages  may  be  recovered  by  the  party  damaged  in  the  same  man- 
ner as  set  forth  in  this  section  in  regard  to  stock,  except  as  to  double 

damages." 

In  this  State  corporations  are  created  under  a  general  incorporation 
law.     The  Revision,  section  1158, Code  of  1873,  section  1058, provides: 
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Auy  number  of  persons  may  associate  themselves  and  become  incorporated 
for  the  transaction  of  any  lawful  business,  including  the  establishment  of 
ferries,  the  construction  of  canals,  railways,  bridges,  or  other  works 
of  internal  improvement ;  but  such  incorporation  confers  no  power  or 
privilege  not  possessed  by  natural  persons  except  as  hereinafter  provided. 
The  next  section  enumerates  certain  powers  of  a  corporation  which  are,  tc 
have  perpetual  succession,  to  sue  and  be  sued  in  the  corporate  name,  V> 
have  a  common  seal,  to  render  the  interest  of  the  stockholders  trans- 
ferable, to  exempt  the  private  property  of  its  members  from  debt,  to 
make  contracts,  acquire  and  transfer  property,  to  establish  by-laws  and 
make  rules  and  regulations  in  accordance  with  law.  The  possession  oi 
these  powers,  together  with  the  right  to  carry  on  the  business  for  whicb 
the  corporation  is  created,  and  the  right  to  exercise  all  the  incidental  pow< 
ers  essential  to  a  proper  enjoyment  of  the  powers  specifically  conferred, 
constitute  the  franchise  of  the  corporation,  which  exists  in  virtue  of  con- 
tract between  the  State  and  the  corporation  and  may  not  be  essentially 
abridged  or  impaired  by  the  legislature.  In  the  case  of  Dartmouth  College 
V.  Woodward,  4  Wheaton,  518,  Chief  Justice  Marshall  says  "a  corpora- 
tion is  an  artificial  being,  the  mere  creature  of  the  law  ;  it  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  existence.'*  And  in  Providence  Bank  v. 
BiUings,  4  Peters,  514,  the  same  judge  says :  "  The  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties  of  individuals  on 
a  collected  and  changing  body  of  me|[i.  Any  privileges  which  may 
exempt  it  from  the  burdens  common  to  individuals  do  not  flow  neces- 
sarily from  the  charter,  but  must  be  expressed  in  it,  or  they  do  not  ex- 
ist/' This  must  be  especially  true  under  our  general  incorporation  law, 
which  enacts  that,  except  as  otherwise  provided,  an  article  of  incor- 
poration confers  no  power  or  privilege  not  possessed  by  natural  persons. 
It  is  claimed  by  appellant  that  the  statute  in  question  (Code,  §  1289) 
impairs  the  contract  existing  between  tlie  State  and  the  corporation  under 
which  its  charter  is  conferred.  The  defendants  charter  authorizes  it 
to  construct  and  operate  a  railroad,  and  as  incidental  to  this  right,  confers 
upon  it  all  the  powers  necessary  to  its  proper  enjoyment. 

Any  legislation  which  deprives  the  <lefendant  of  the  right  to  operate 
its  road  would  clearly  be  an  infraction  of  contract,  and  unconstitutional. 

But  there  is  no  implied  contract  between  a  State  and  a  corporation  that 
there  shall  be  no  change  in  the  laws  existing  at  the  time  of  the  incorpora- 
tion which  shall  render  the  use  of  the  franchise  more  burdensome  or  less 
lucrative,  any  more  than  there  is  between  the  State  and  an  individual 
that  the  laws  existing  at  the  time  of  the  acquisition  of  property  shaU 
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remain  perpetually  in  force.  See  Thorpe  v.  The  RtUland  4*  Burlington 
My,  Co.,  27  Vt.  140.  An  individual  may  turn  all  his  real  estate  into 
money,  for  the  purpose  of  making  loans  when  the  legal  rate  of  interest 
is  ten  per  cent,  yet  there  can  be  no  doubt  that  a  legislature  could  after- 
ward reduce  the  legal  rate  to  six  per  cent,  thus  materially  lessening  his 
profits  and  affecting  the  value  of  his  property.  And  the.  same  thing  can 
btfdone  with  respect  to  a  corporation.  In  9  Gushing,  604,  it  is  deter- 
mined that  the  Provident  Institution  for  savings,  in  the  town  of  Boston, 
chartered  in  the  year  1816,  is  subject  to  the  general  laws  of  the  Common- 
wealth, passed  since  that  time,  relating  to  investments  of  deposits  by 
savings  banks  and  institutions  for  savings,  and  that,  although  the  institu- 
tion, at  the  time  it  was  incorporated,  had  the  right  and  power  under  the 
general  laws,  to  loan  money  at  six  per  cent  interest,  yet  there  can  be  no 
doubt  that  the  legislature  could  alter  the  law  so  that  the  institution  could 
take  only  four  or  five  per  cent.  In  the  course  of  their  opinion,  the  court 
say  :  '^  It  may,  perhaps,  be  said  that  the  corporation,  at  the  time  it  took 
its  charter,  could  invest  its  deposits  at  its  own  discretion  without  restric- 
tion as  to  the  modes  of  investment.  Be  it  so.  But  it  thus  acted,  not  by 
virtue  of  any  especial  power  or  privilege  granted  in  the  charter,  in  rela- 
tion to  investments,  because  the  charter  is  silent  upon  that  subject,  but 
wholly  under  and  by  virtue  of  the  general  laws  of  the  Commonwealth. 
No  special  power  or  privilege  being  given  in  the  charter,  as  to  the  mode 
of  conducting  its  business,  the  corporation  managed  all  its  affairs  accord- 
ing to  the  general  laws.  It  took  its  charter  subject  to  the  general  laws, 
and  of  course,  subject  to  such  changes  as  might  be  rightfully  made 
in  such  laws.  The  legislature,  surely,  did  not  guarantee  to  the  corpora* 
tion  that  there  should  be  no  change  in  the  laws,  that  the  whole  system  of 
legislation  should  remain  as  it  was  in  1816." 

In  The  Ohio  and  Mississippi  Railroad  Company  v.  Mc  CleUand^  25 
111.  140,  it  was  held  that  an  act  requiring  all  railroads  then  completed 
and  open  for  use  to  be  fenced,  and  imposing  a  penalty  for  all  damages 
which  may  result,  although  such  requirement  was  not  expressed  in  their 
charters,  did  not  contravene  a  provision  of  the  constitution  of  that  State 
similar  to  our  own  constitution.  In  announcing  the  opinion,  the  court 
said:  ''In  granting . this  charter,  the  legislature  has  not,  in  terms,  sur- 
rendered the  right  to  subject  it  to  general  police  regulations.  If  such  a 
result  has  ensued,  it  is  alone  by  implication.  But  we  have  seen  that,  in 
the  absence  of  express  language,  such  an  exemption  cannot  be  inferred. 
IrVhen  these  bodies  are  created,  although  they  are  artificial  persons,  intan- 
gible, and  only  existing  in  legal  contemplation,  they  are  held  to  be 
subordinate  to,  and  under  the  control  of  the  government,  to  the  same 
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extent  as  indiyiduals.  They  have  at  all  times  been  required  to  conform 
to  the  general  laws  of  the  State,  precisely  as  if  they  were  real  and  not 
artificial  persons.  To  hold  otherwise  would  be  to  say  that  the  legislature 
might  create  an  imperium  in  imperxo.  "  In  Gorman  v.  Pacific  Raihroady 
26  Mo.  441,  the  same  conclusion  was  reached,  where  the  charter  con- 
tained no  reservation  to  the  legislature  of  such  power.  In  this  case 
the  court  said :  '^  It  is  iuHisted  that  by  the  original  charter  of  the  company^ 
as  amended  previously  to  the  passage  of  the  act  of  24th  of  February » 
1853,  there  was  no  constitutional  authority  in  the  general  assembly  to 
alter  its  charter  by  imposing  upon  it  the  burden  of  fencing  the  road,  an 
obligation  which  was  not  imposed  by  the  original  law  creating  the  com- 
pany. *  *  *  It  is  settled  that  a  private  charter  is  a  contract  between  the 
government  and  the  company  to  which  it  is  granted,  and  that,  as  such,  it 
is  secured  by  the  Constitution  of  the  United  States  from  violation  by  the 
State  confej^ring  it.  But  while  private  charters  are  thus  protected,  it  is 
also  true  that  corporations,  like  natural  persons,  are  subject  to  those  regu- 
lations which  the  State  may  prescribe  for  the  good  government  of  the 
community.  There  is  no  reason  why  corporations  should  not  be  subject 
to  police  regulations,  as  well  as  natural  persons. "  In  Tliorpt  v.  The 
Rvilandand  Burlington  Railroad  Co.,  27  Vt.  140,  the  same  conclusion 
was  reached,  in  which  case  Mr.  Chief  Justice  Redpield,  announcing  the 
opinion  of  the  court,  said :  "  It  must  be  conceded  that  all  which  goes  to 
the  constitution  of  the  corporation  and  its  beneficial  operation  is  granted 
by  the  legislature  and  cannot  be  revoked,  either  directly  or  indirectly, 
without  a  violation  of  the  grant,  which  is  regarded  as  impairing  the  con- 
tract, and  so  prohibited  by  the  United  States  Constitution.  And  if  we 
suppose  the  legislature  to  have  made  the  same  grant  to  a  natural  person 
which  they  did  to  defendants,  which  they  may  undoubtedly  do  {Moor  v. 
Veazie,  32  Me.  343 ;  S.  C.  in  Error  in  the  Sup.  Ct.,  U.  S.,  4  Peters, 
568),  it  would  scarcely  be  supposed  that  they  thereby  parted  with  any 
general  legislative  control  over  such  person,  or  the  business  secured  to 
him.  But  it  must,  in  fact,  be  the  same  thing  when  applied  to  a  corpora- 
tion, however  extensive.  In  either  case  the  privilege  of  running  the 
road,  and  taking  tolls,  or  fisu-e,  or  freight,  is  the  essential  franchise  con- 
ferred. Any  act  essentially  paralyzing  this  franchise,  or  destroying  the 
profits  therefrom  arising,  would,  no  doubt,  be  void.  But  beyond  that,  the 
entire  power  of  legislative  control  resides  in  the  legislature,  unless  such 
power  is  expressly  limited  in  the  grant  to  the  corporations. "  See,  also, 
Bank  of  The  Republic  v.  County  of  HamiUon.  21  III.  53 ;  Gakjia 
and  Chicago  Union  Ry.  v.  [A>omis,  13  id.  548  ;  Norris  v.  Androscoggin 
Ry.  Co.,  39  Me.  273 ;  The  People  v.  Thomas  GaUagher,  4  Mich.  244. 
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In  the  above  cases,  from  25  111.,  26  Mo.,  and  37  Vt.,  the  statutes  con- 
sidered were  enacted  after  the  various  railroads  affected  by  them  had 
been  constructed  under  charters  imposing  upon  the  roads  no  obligation 
to  fence,  and  when  the  general  statutes  contained  no  such  requirement. 
When  the  railroads  were  constructed  the  companies  had  a  right  to  ope- 
rate them  without  fences,  and  they  were  liable  for  damage  to  stock  only 
In  the  case  of  negligence.  The  effect  of  these  statutes  was,  not  to  take 
away  the  franchise — the  right  to  operate  the  road — but  to  impose  upon 
it  conditions  and  subject  it  to  burdens  which  did  not  exist  when  the 
franchise  was  granted.  The  exercise  of  the  rights  conferred  was  made 
more  expensive  and  less  profitable.  Precisely  such  is  the  effect  of  the 
statute  under  consideration.  It  differs,  perhaps,  in  the  degree  of  the 
burden  which  it  imposes,  but  it  will  be  difficult  to  show  wherein  it  differs 
in  principle.  If  the  general  incorporation  law  of  the  State  had  contained 
u  provision  that  all  railroads  incorporated  under  it  should  be  absolutely 
liable  for  all  damages  by  fire,  occasioned  in  the  operation  of  the  road,  it 
would  not,  we  suppose,  be  contended  that  such  a  provision  would  be  re- 
pugnant to  any  constitutional  requirement.  This  shows  that  it  does  not 
contravene  any  just  notion  of  property,  that  the  owner  of  it  should  be 
liable  for  the  damages  occasioned  by  its  use.  It  is  true  the  generally 
received  doctrine  is  that,  for  a  lawful  and  reasonably  careful  use  of  prop* 
•erty,  the  owner  shall  not  be  made  answerable  in  damages.  But  this  is 
simply  a  principle  of  the  common  law.  It  is  not  so  wrought  into  the  idea 
of  property,  nor  is  it  so  hedged  about  by  the  constitution  that  the  legisla- 
ture may  not  change  it.  It  is  a  principle  of  the  common  law  that  the 
owner  of  vicious  domestic  animals  shall  not  be  liable  for  the  injuries  they 
inflict,  until  he  has  had  knowledge  of  their  vicious  propensities,  and 
neglects  to  restrain  them.  Yet  it  would  scarcely  be  claimed  that  an  act 
of  the  legislature  making  the  owner  liable  for  such  injuries,  without  such 
knowledge,  would  be  unconstitutional.  That  would  be  a  case  in  which 
one  of  two  equally  innocent  persons  must  suffer,  and  it  certainly  would 
be  as  competent  for  the  legislature  to  declare  that  the  loss  shall  be  borne 
by  the  owner  of  the  animal,  as  it  now  is  for  the  common  law  to  visit  the 
loss  on  the  person  injured. 

If,  then,  in  the  nature  of  the  interests  involved,  there  could  have  been 
no  objection  to  a  general  provision  in  the  incorporation  law  making  rail- 
roads liable  for  all  damages  occasioned  by  fire,  there  can  in  the  nature  of 
such  interests  be  no  valid  objection  to  imposing  such  liability  after  the 
incorporation  of  the  company,  for  the  law  contains  no  guaranty  that  a 
corporation  shall  be  exempt  from  such  interference.  The  right  to  enact 
the  statutes  above  considered  is  derived  under  the  police  power  of  the 
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State.  To  the  same  power  is  referred  the  right  to  establish  regulations 
requiring  existing  railways  to  ring  the  bell  or  blow  the  whistle  at  public 
crossings,  and  also  to  enact  laws  giving  a  right  of  action  to  the  repre- 
sentatives of  persons  killed  by  the  wrongful  act  of  another.  If  the  statute 
in  question  can  be  brought  under  the  general  police  power  of  the  State, 
its  constitutionality  will  not  be  questioned.  This  police  power  is  very 
extended  in  its  application.  It  cannot  take  the  property  of  A  and  vest 
it  in  B,  for  this  the  constitution  expressly  prohibits.  But  short  of  this 
limit  it  is  difficult  to  impose  upon  it  any  restriction. 

In  Thorpe  v.  Rutland  and  Burlington  R.  R,,  supra,  Redfield,  Chief 
Justice,  says  :  *'  This  police  power  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  State."  And  in  Commonwealth  v.  Alger,  7  Cush.  84, 
Chief  Justice  Shaw  says :  "  We  think  it  is  a  settled  principle,  growing 
out  of  the  nature  of  well-ordered  civil  society,  that  every  holder  of  prop, 
erty,  however  absolute  and  unqualified  may  be  his  title,  holds  it  under 
the  implied  liability  that  his  use  of  it  shall  not  be  injurious  to  the  equal 
enjoyment  of  others  having  an  equal  right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the  rights  of  the  community.  All  property  in 
this  Commonwealth  is  *  ^  *  held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good  and  general  welfare.  Rights 
of  property,  like  all  other  social  and  conventional  rights,  are  subject  to 
such  reasonable  limitattons  in  their  enjoyment  as  shall  prevent  them 
from  being  injurious,  and  to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  legislature,  under  the  governing  and  control- 
ling power  vested  in  them  by  the  constitution,  may  think  necessary  and 
expedient.  This  is  very  different  from  the  right  of  eminent  domain — 
the  right  of  a  government  to  take  and  appropriate  private  property  when- 
ever the  public  exigency  requires  it,  which  can  be  done  only  on  condition 
of  providing  a  reasonable  compensation  therefor.  The  power  we  allude 
to  is  rather  the  police  power,  the  power  vested  in  the  legislature  by  the 
constitution  to  make,  ordain,  and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes  and  ordinances,  either  with  penalties  or  without, 
not  repugnant  to  the  constitution,  as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  Commonwealth,  and  of  the  subjects  of  the  same.  It  is 
much  easier  to  perceive  and  realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise." 

In  the  License  Cases,  5  How.  504,  Mr.  Chief  Justice  Tanet,  on 
page  583,  says :  *'  But  what  are  the  police  powers  of  a  State  ?  They  are 
nothing  more  or  less  than  the  powers'  of  government  inherent  in  every 
sovereignty,  to  the  extent  of  its  dominions.     And  whether  a  State  passes 
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a  quarantine  law,  or  a  law  to  punish  offenses,  Or  to  establish  courts  of 
justice,  or  requiring  certain  instruments  to  be  recorded,  or  to  regulate 
commerce  within  its  own  limits,  in  every  case  it  exercises  the  same  power ; 
that  is  to  say,  the  power  of  sovereignty,  the  power  to  govern  men  and 
things  within  the  limits  of  its  dominion.  It  is  by  virtue  of  this  power 
that  it  regulates ;  and  its  authority  to  make  regulations  of  commerce  is 
as  absolute  as  its  power  to  pass  health  laws,  except  in  so  far  as  it  has 
been  restricted  by  the  Constitution  of  the  United  States." 

The  case  of  The  Commanwecdth  v.  Certain  hUoxicaiing  Mdquors,  115 
Mass.  153,  is  strongly  in  point.  In  that  case  complaint  was  made,  under 
the  statutes  of  1869,  chapter  415,  section  44,  against  cert^n  intoxicating 
liquors  alleged  to  have  been  deposited  by  Patrick  O'Counell  in  a  certain 
vehicle,  and  being  conveyed  by  him  to  some  unknown  person.  The 
Boston  Beer  Company  appeared  and  claimed  an  interest  in  certain  of  the 
liquors  seized.  At  the  trial  it  was  agreed  that  the  Boston  Beer  Company 
was  incorporated  under  the  statute  of  1827  for  the  purpose  of  manufac- 
turing  malt  liquors  in  the  city  of  Boston,  and  that  the  liquors  claimed 
by  the  Boston  Beer  Company  were  malt  liquors,  and  were  manufactured 
and  owned  by  the  said  corporations,  and  were  being  transported  by  O'Con- 
nell,  as  its  agent,  to  its  place  of  business  for  the  purpose  of  sale. 

The  claimant  asked  the  court  to  instruct  <*  that  the  statute  of  1869, 
chapter  415,  and  the  acts  in  addition  thereto  prohibiting  the  manufacture 
and  sale  and  the  transporting  of  intoxicating  liquors,  impair  the  obligation 
of  the  contract  contained  in  the  charter  of  said  company,  and  are  in  viola- 
tion of  the  Constitution  of  the  United  States,  and  not  therefore  binding 
on  said  company." 

The  court  held  that  this  instruction  was  properly  refused.  In  the 
course  of  the  opinion  the  court  said :  *^  The  authority  of,  the  legislature 
over  the  property,  or  the  use  of  the  property,  of  a  corporation  is  not  lost 
because  no  power  is  reserved  to  repeal  or  amend  its  charter.  Any  lawa 
the  sovereign  power  may  find  it  necessary  or  salutary  to  enact,  regulating, 
controlling,  restricting  or  prohibiting  the  sale  of  a  particular  kind  of  prop- 
erty for  the  general  benefit,  apply  as  well  to  the  property  of  corpora- 
tions, like  the  claimant,  as  to  individuals.  Such  laws  are  in  the  nature 
of  police  regulations,  and  individuals  and  corporations  are  alike  subject 
to  them.  Indeed,  all  property  is  held  subject  to  them,  and  it  is  immaterial 
that  the  restrkstion  is  imposed  after  the  property  is  acquired,  or  becomes 
valuable,  or  after  the  charter  is  granted,  or  before  it  became  necessary, 
in  the  judgment  of  the  legislature,  to  pass  a  law  on  the  subject  Every 
such  law  limits,  restrains,  impairsj  and  in  some  cases  destroys  the  uses 
which  were  previously  enjoyed  of  the  property  so  made  the  subject  of 
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legislation,  but  the  extent  to  which  it  may  do  so  does  not  affect  the  va- 
lidity of  such  laws,  or  their  equal  application  to  the  owners  of  such  prop- 
erty. They  are  presumed  to  be  passed  for  the  common  good,  and  to  be 
necessary  for  the  protection  of  the  public^  and  cannot  be  said  to  impair 
any  right  or  the  obligation  of  any  contract,  or  to  do  any  injury  in  the 
proper  and  legal  sense  ef  these  terms.  "  See  Brick  Pre$bf/teirum  Church 
V.  J^ew  York,  5  Cow.  538. 

It  would  seem  that  a  po^er  so  nearly  omnipotent  must  be  potent 
enough  to  require  that  the  ownor  of  property  shall  be  liable  for  the  dam- 
ages its  use  occasions. 

Our  Constitution  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  Yet  the  very  law  under  which 
defendant  is  incorporated  authorizes  the  incorporation  of  railways,  and 
the  employment  of  a  species  of  locomotion  which  experience  has  proved 
is  very  destructive  to  private  property.  The  constitutional  right  to  do  so 
has  never,  as  we  are  aware  of,  been  questioned,  and  it  would  startle  the 
legal  mind  if  it  should  be  questioned  at  the  present  day.  If,  then,  the 
legislature  may  authorize  to  be  put  in  force  a  power  which,  in  some  in- 
stances and  under  some  circumstances,  will  cause  damage  to  private 
property,  why  may  not  the  legislature  also  say  that  the  person  who  em- 
ploys that  force  shall  be  answerable  for  the  damages  which  it  occasions  ? 
The  statute  simply  recognizes  the  doctrine  that  the  use  of  the  locomotive 
engine  is  the  employment  of  a  dangerous  force ;  that  sometimes,  notwith- 
standing the  exercise  of  the  highest  care  and  diligence,  it  will  emit  sparks 
and  oause  destructive  conflagrations ;  that  when  this  occurs  loss  must  fall 
upon  one  of  two  innocent  parties ;  that  heretofore  that  loss  has  been 
borne  by  the  owner  of  the  property  injured ;  hereafter  it  shall  be  borne 
by  the  owner  of  the  property  causing  the  injury.  In  Conn  v.  May,  36 
Iowa,  240,  we  held,  under  a  statute  of  this  State,  that  the  person  who,  at 
a  certdn  season  of  the  year,  places  out  fire  upon  his  own  premises  and 
allows  it  to  escape,  is  absolutely  liable  for  the  injuries  occasioned.  Al- 
though that  case  was  twice  argued  before  us  counsel  did  not  even  suggest 
a  doubt  as  to  the  constitutionality  of  the  law.  In  1840  a  statute  was 
passed  in  the  State  of  Massachusetts  in  all  respects  similar  to  ours  except 
that  it  gives  the  railroad  corporation  an  insurable  interest  in  the  property 
for  which  it  may  be  held  responsible  in  damages.  Statutes  of  1840, 
chapter  85.  In  Lyman  v.  T/ie  Boston  ^r  Worcester  Ry,  Co.,  it  was  en- 
forced against  a  railroad  established  before  its  passage.  The  question 
of  its  constitutionality  was  not  raised. 

What  the  policy  of  this  legislation  may  be  experience  alone  can  show. 
It  may  be  that  it  will  prove  to  be  unreasonably  severe,  and  to  stand  in 
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the  way  of  material  progress  aud  the  best  interests  of  the  country  at 
large.  It  may,  upon  the  other  hand,  promote  a  high  degree  of  skill  and 
care,  and  stimulate  the  invention  and  use  of  improved  appliances,  lessen- 
ing the  danger  of  fires,  and  greatly  increasing  the  safety  of  property, 
without  any  detriment  to  public  interests.  With  these  questions  we  have 
nothing;  to  do. 

For  us  it  is  enough  to  know  that  the  statute  contravenes  no  constitu- 
tional  provision,  state  or  national ;  and  that  it  does  not  do  so  we  entertain 
no  doubt. 

The  other  questions  were  not  important. 

We  discover  no  error  in  the  record. 


Statb  t.  White. 

(41  Iowa,  816.) 

CHm^fMA  Iai0— intent  to  commit  crime  —  inUnt  ntjed  not  be  proved  at  UkUL 

Upon  the  trial  of  an  indlotment  for  an  assault  with  intent  to  commit  marder, 
the  defendant  may  be  convicted  of  an  assault  with  an  intent  to  commit 
manslaughter.    (See  nott^  p.  (SOL) 

INDICTMENT  for  '<an  assault  with  intent  to  commit  murder."    The 
defendant  was  convicted  of  an  ''assault  to  commit  manslanghter." 

PoUoek  A  Skidds^  for  appellant. 

M.  E.  (hitUy  Attorney-General,  for  the  State. 

Beck,  J.  An  opinion  was  filed  at  the  Davenport  October  term,  1870,  in 
this  case,  reversing  the  Judgment  of  the  District  Cknirt  Therenpon  the 
attorney-general,  within  the  time  prescribed  by  the  rules  of  this  coorti 
filed  a  petition  for  re-hearing,  which  was  allowed,  and  the  case  was  again 
submitted  npon  the  re-argument.  At  the  following  December  term  tlM 
cause  was  again  before  the  court  for  decision,  and  a  conclusion  was  reachedi 
concarred  in  by  all  the  justices  then  occupying  the  bench,  contrary  to  the 
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opinion  before  filed,  and  it  was  then  decided  that  the  judgment  of  the 
district  court  be  affirmed.  The  cause  was  assigned  to  one  of  the  justices, 
who  soon  thereafter  ceased  to  occupy  a  seat  on  this  bench,  for  the  prepara- 
tion of  an  opinion  in  accord  with  our  decision.  This,  however,  he  was 
unable  to  do  before  the  expiration  of  his  term  of  office,  and,  with  others 
this  case  stood  for  re-assignment  at  the  first  meeting  of  the  court  as  it  is 
now  organized.  Through  some  oversight,  the  cause  was  not  re-assigned, 
and  for  that  reason,  escaped  our  attention  until  our  last  term.  Upon 
another  consideration  by  the  court,  as  now  constituted,  ws  have  unani- 
mously reached  the  conclusion,  agreeing  with  the  decision  upon  the 
re-argument,  that  the  judgment  of  the  District  Court  ought  to  be  affirmed. 

Under  the  rules  of  this  court,  opinions  in  cases  whereon  petitions  for 
re-hearing  are  filed,  are  not  to  be  published  in  the  reports  until  the  final 
disposition  of  the  petition  for  re-hearing  or  the  decision  of  the  case  upon 
argument.  Through  another  oversight,  this  rule  was  not  observed  in  thi^ 
case,  and  the  opinion  found  its  way  into  the  reports.     See  41  Iowa,  8'i6. 

We  will  proceed  briefly  to  consider  the  only  question  involved  in  the 
case.  Counsel  for  defendant  insist  that  the  conviction  for  an  assault  with 
intent  to  commit  manslaughter  upon  an  indictment  for  an  assault  with  in- 
tent to  commit  murder  is  erroneous.  This  position  presents  the  point  we 
are  called  upon  to  decide. 

Code,  section  3873,  prescribes  the  punishment  for  the  crime  of  an  assauit 
with  intent  to  commit  murder.  Sections  8874,  8875,  provide  for  the 
punishment  of  assault  with  intent  to  maim,  rob,  steal,  to  commit  arson  and 
burglary,  and  to  inflict  great  bodily  injury.  No  other  provisions  are  found 
for  the  punishment  of  assaults  with  intent  to  commit  crimes  specifying  auch 
offenses  by  name.  But  section  8876  is  in  these  words:  *^If  &uy  person 
assault  another  with  intent  to  commit  any  felony,  or  crime  pumshable  by 
imprisonment  in  the  penitentiary  when  punishment  is  not  otheiwise  pre- 
scribed, he  shall  be  punished  by  imprisonment  in  the  peniiientiary,  not 
exceeding  flve  years,  or  by  flne  not  exceeding  flve  hundred  dollars,  and 
imprisonment  in  the  county  jail  not  more  than  one  year." 

The  following  sections  of  the  Code  must  be  considered  in  determining 
the  question  before  us: 

**  Sec.  4465.  Upon  an  indictment  for  an  offense  consisting  of  different 
degrees,  the  jnry  may  flnd  the  defendant  not  guilty  of  the  offense  charged 
in  the  indictment,  and  guilty  of  any  degree  inferior  thereto,  or  of  an 
attempt  to  commit  the  offense,  if  punishable  by  indictment." 

**  Sec.  4466.  In  all  other  cases  the  defendant  may  be  found  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged  in  the  indictment." 

Under  section  8876,  an  assault  with  intent  to  commit  manalaughter  may 
be  indicted  and  punished. 
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Murder  is  the  felonioas  killing  with  malice.  Manalaaghter  is  the  feloni- 
ous killing  without  malice.  The  crime  of  manslaughter  is  not  a  degree  of 
the  crime  of  murder,  but  is  a  distinct  offense  included  in  the  crime  of 
murder.  Under  section  4466,  one  indicted  for  murder  may  be  convicted 
of  manslaughter.  These  positions  are  too  apparent  to  demand  argument 
in  their  support.  The  same  conclusions  must  follow  in  regard  -tu  the 
offense  of  an  assault  to  commit  these  crimes.  An  assault  with  intent  to 
murder  covers  the  intent  to  unlawfully  kill  with  maUce.  An  assault  with 
intent  to  commit  manslaughter  includes  only  the  intent  to  kill  unlawfully 
without  malice.  The  intent  to  kill  unlawfully  without  malice  is  necessarily 
included  in  the  intent  to  kill  unlawfully  with  malice.  Remove  the  ingre- 
dient of  malice  in  the  last  case  and  you  have  the  first.  It  follows  that  an 
assault  with  intent  to  commit  manslaughter  is  necessarily  included  in 
an  assault  with  intent  to  murder;  one  indicted  for  the  last  crime  may, 
under  section  4466,  be  convicted  of  the  first. 

These  views  are  supported  by  the  following  cases,  which  are  directly  in 
point  upon  the  question:  State  v.  Butmouy  42  N.  H.  400;  State  v.  Waten^ 
89  Me.  54;  State  v.  Phirmey,  42  id.  884;  State  v.  MehoU,  8  Conn.  496;% 
Beebwith  v.  People,  26  IlL  600;  People  v.  Kennedy,  6  Cal.  188;  People  ▼• 
BngUek,  80  id.  214;  State  v.  Bmo,  40  Yt.  508;  WaM  v.  Ths  State,  28  Ind. 
150 ;  People  v.  Coughton,  44  Cal.  92. 

In  The  State  v.  Jarvie,  21  Iowa,  45,  this  court  held  that  an  assault  with 
intent  to  commit  murder  necessarily  included  a, simple  assault,  and  under 
section  4466,  which  is  section  4889  of  the  Revision  of  I860,. and  section 
8089  of  the  Code  of  1851,  a  prisoner  indicted  for  the  first  named  crime 
could  be  convicted  of  the  offense  last  mentioned.  If  upon  an  indictment 
for  an  assault  with  intent  to  commit  murder,  a  prisoner  may  be  convicted 
of  an  assault  simple,  on  the  ground  it  is  included  in  the  crime  alleged  in 
the  indictment,  it  follows  that  assaults  of  a  higher  degree  of  criminality 
are  also  included  in  the  offense  charged,  for  which  there  may  be  convio- 
tion. 

The  judprment  of  the  District  Court  is 

Affi/nnedm 


Non.  —  In  the  41  lova,  83S,  the  opfnlon  In  the  foregoing  oase^  deUrered  on  the  original 
hearing,  was  reported  and  was  selected  for  and  printed  in  this  vohune  of  the  AwnstoAM 
Rbfosts.  Immediatelj'  on  the  appearance  of  this  voliime,  we  were  informed  that  on  a 
rehearing,  the  Judgment  first  delivered  had  been  reversed  (the  oonstitntton  of  the  oonrt 
having  changed),  and  the  foregoing  opinion  delivered.  The  case,  therefore,  as  it  appean 
in  the  first  edition  of  this  volume  is  erroneous  in  not  giving  the  final  determination  of  the 
court. 

The  same  conclusion  as  tbat  reached  in  the  foregoing  case  on  the  rehearing;  was  reached 
by  the  Supreme  Court  of  Indiana  in  State  v.  Throckmorton^  68  Ind.  8M.  In  delivering  the 
opinion  Dowrav,  J.,  said:  "  We  are  aware  tbat  many  criminal  lawyers  of  this  State  are  oC 
the  opinion  that  there  can  be  no  such  thing  as  an  asaanlt  or  an  aaaanlt  and  batteiy  with 
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iDtent  to  oommlt  Tnan»1anghter.  It  is  said  by  Judge  Bicknell,  In  his  work  on  Criminai  Law, 
that  there  can  be  no  indictment  for  an  assault  and  battery  with  intent  to  oommlt  the  crime 
of  manslaug^hter;  because  the  peciiiiarity  of  manslaughter  is  that  it  is  free  from  the 
unlawful  Intention  to  kill.  Bicknell's  Criminal  Practice,  298.  It  is  a  mistake  to  say  that 
there  can  be  no  unlawful  Intention  to  kill  in  Toluntary  manslaughter.  Murphy  > .  The  StaU, 
91  Ind.  611.  Mr.  Bishop,  in  his  work  od  Statutory  Crimes,  section  SOB,  expresses  the 
opposite  view  to  that  taken  by  Judge  Bicknell,  and  thinks  such  yiew  contrary  to  the  actual 
course  of  things  in  the  other  States,  and  *not  sound  as  general  American  doctrine.*  In 
New  Hampshire  there  was  a  statute  proTlding  *that  If  any  person  shall  make  an  assantt 
upon  another  with  an  intent  to  commit  any  crime  described  in  this  chapter,  the  poniah- 
ment  whereof  shall  be,  etc,  he  shall  be  punished,*  etc.,  and  manslaughter  was  among  the 
crimes  described.  It  was'  held  that  this  provision  embraced  among  the  rest  an  assault 
with  intent  to  commit  manslaughter.  The  State  t.  Cafl(0an,  17  N.  H.  868.  In  Murithy  t. 
The  Siate^  mtpro,  the  court  in  speaking  of  the  instructions  given  said:  *By  these  instruc- 
tions the  jury  were  told  in  effect  that  there  could  be  no  purpose  to  kill  in  manslaughter, 
and  that  if  such  a  purpose  were  shown  to  exist,  the  killing  would  be  murder.*  This,  we 
think,  is  not  a  correct  exposition  of  the  law.  The  killing  may  be  unlawful  and  purposely 
done,  and  yet  tf  it  is  done  without  malice  in  a  sudden  heat  and  transport  of  passion 
caused  by  suflldent  provocation,  it  is  only  maoslaui^ter.  It  was  so  held  in  Dennieon  v. 
The  State*  18  Ind.  610,  etc.  ▲  reference  to  the  case  in  18  Ind.  will  show  that  the  question 
was  there  so  decided.  The  case  of  Dennimm  v.  The  State  is  cited,  and  followed  in  Hiost  t. 
The  State,  IB  Ind.  849,  and  LoTif^T,  The  State,  46  id.  688.** 

In  Mississippi  it  is  held,  that  one  indicted  for  assault  with  intent  to  kill  and  nmrdef; 
oannnot  be  indicted  of  assault  with  intent  to  commit  maaslaaghter.  BsdeO  t.  Slots,  OQ 
Miss.  498;  If ortjun  t.  Stats,  M  id.  66. 


TuBNEB  V.  Hawkeye  Telbgbaph  CoMPAmr. 

(41  Iowa,  468.) 

Telegraph — error  in  market  report — presumption  of  negligencd -^  damage; 

Defendant,  a  telegraph  company,  agreed  to  famish  plaintiff,  a  grain  dealer  at 
8.,  with  daily  reports  of  the  grain  market  at  C,  a  point  beyond  defendant's 
line.  By  reason  of  an  error  in  the  report  plaintiff  was  induced  to  parchaec 
a  quantity  of  grain  to  fill  a  contract  for  future  delivery.  HM,  (1)  that  in 
the  absence  of  evidence  it  would  be  presumed  that  the  report  was  correctly 
delivered  to  defendant  at  the  point  where  his  own  line  commenced  ;  (2)  that 
in  the  absence  of  evidence  it  would  be  presumed  that  the  error  occurred 
through  defendant's  negligence,  and  (8)  that  the  measure  of  damage  was  the 
difference  between  the  actual  purchaae-price  and  the  price  as  represented  ia 
the  report. 

i  CTION  to  recover  damages.     The  opinion  states  the  facts. 
Brown,  Stone  <k  Sears,  for  appellant. 
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Beck,  J.  Plaintiff  is  a  grain  dealer  doing  business  at  Steamboat 
Bock,  Harding  county,  and  the  defendant  is  a  corporation  operating  a 
telegraph  line  from  Albia  to  Northwood,  having  an  office  at  plaintiff's 
place  of  business.  The  defendant  contracted  to  furnish  plaintiff  at  Steam- 
boat Rock  daily  dispatches,  showing  the  prices  of  grain,  both  in  Chicago 
and  New  York,  for  the  consideration  of  ten  dollars  per  month.  Under 
this  contract,  on  the  17th  day  of  August,  1874,  the  defendant's  agent 
delivered  to  plaintiff  a  dispatch  showing  the  market  price  of  wheat  in 
Chicago  to  be  $1.21^  per  bushel.  This  report  was  incorrect;  on  that 
day  the  price  was  $1.56.  Upon  the  strength  of  this  information,  plaintiff 
directed  his  commission  merchants  at  Chicago,  by  telegraph,  to  purchase 
5,000  bushels  of  wheat,  to  fill  a  contract  for  the  delivery  of  that  quantity 
during  the  month  of  August.  Under  this  order^the  purchase  was  made 
on  the  19th,  the  intervening  day  being  Sunday,  at  the  price  of  $1.50  per 
bushel.  August  20th  the  price  of  wheat  dropped  to  $1.12,  and  on  the 
following  day  it  was  $1.12^.  The  price  of  the  grain  under  plaintiff's 
contract  to  deliver  the  5,000,  was  $1.32  per  bushel.  Plaintiff  claims  to 
recover  as  his  damages,  the  difference  between  the  value  of  the  grain  at 
$1.50,  the  price  paid  by  him,  and  $1.21^,  the  price  as  reported  by 
defendant,  being  28^  cents  per  bushel,  which  makes  the  total  sum  upon 
5,000  bushels  purchased,  $1,425.  This  sum,  together  with  interest 
thereon,  he  claims,  is  the  measure  of  his  damages. 

The  court  found  the  contract  declared  upon,  and  facts  as  above  set  out, 
and  further  that  "  the  defendant's  telegraph  line  was  not  in  good,  perfect 
working  order,  and  the  dispatch  delivered  and  furnished  to  plaintiff  was 
not  correctly  transmitted  on  account  of  the  negligence  and  want  of  care 
of  defendant  and  their  (its)  agents  and  employees."  Judgment  was 
rendered  for  the  sum  of  $1,425,  the  difference  between  the  price  of 
wheat  as  reported,  and  the  price  paid  by  plaintiff  for  the  5,000  bushels, 
purchased  to  fill  his  contract. 

I.  Defendant's  counsel  insist  that  the  finding  of  the  court  is  in  conflict 
with  the  evidence  and  the  law.  They,  amon^  other  objections  to  the 
judgment,  insist  that  there  was  no  proof  of  the  negligence  of  defendant; 
that  the  burden  of  establishing  negligence  in  sending  the  dispatch, 
reporting  the  price  of  grain,  rested  upon  plaintiff,  and  as  he  offered  no 
sufficient  evidence  of  that  fact,  he  failed  to  make  out  a  case  against 
defendant  The  point  may  be  briefly  disposed  of.  Defendant's  line  of 
telegraph  did  not  extend  to  Chicago,  but  at  Griunell  it  connected  with 
another  line  reaching  to  that  city,  from  which  the  market  reports  were 
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obtained,  and  sent  by  defendant  to  different  points  on  its  line.  It  is 
insisted  by  defendant  that  plaintiff  failed  to  show  that  a  correct  report 
was  furnished,  to  be  sent  from  Grinnell  upon  defendant's  line.  The 
evidence  shows  that  the  market  reports  were  received  at  Grinnell  on  the 
day  the  incorrect  one  was  delivered  to  plaintiff.  Upon  this  evidence  we 
must  presume  that  the  reports  received  there  and  delivered  to  defendant 
were  correct  The  rules  of  evidence,  in  the  absence  of  proof  showing 
the  report  delivered  to  defendant  at  Grinnell  to  be  either  correct  or 
incorrect,  require  us  to  presume  it  to  have  been  correct.  They  are  based 
upon  the  fact  that  men  ordinarily,  in  the  course  of  business,  act  correctly 
and  speak  truly.  Errors  and  intentional  misstatements  are  exceptions, 
and  not  the  rule  in  the  affairs  of  business.  Their  application  in  this  case 
is  demanded  by  the  fact  that  the  evidence  to  establish  error  in  the  report 
furnished  defendant  was  within  its  control  and  exclusive  knowledge. 
Plaintiff  was  utterly  unable  to  prove  the  correctness  of  the  report  fur- 
nished at  Grinnell,  while,  if  it  had  been  incorrect,  defendant  could  have 
readily  established  the  fact.  Still  another  reason  may  be  assigned  in 
support  of  our  ruling  upon  this  point.  The  agent  of  defendant,  as  he 
testifies,  destroyed  all  the  memoranda  and  papers  in  his  office  at  Grinnell, 
pertaining  to  the  transaction.  These,  it  is  presumed,  would  have  shown 
whether  the  report  was  correctly  made  to  defendant.  This  circumstance, 
without  satisfactory  explanation  of  the  cause  for  this  act,  raises  a  pre- 
sumption against  defendant,  as  it  is  hardly  reasonable  to  suppose  that  the 
papers  would  have  been  destroyed,  if  they  had  contained  evidence  reliev- 
ing defendant  of  the  charge  of  negligence. 

II.  Counsel  insist  that  the  evidence  is  not  sufficient  to  charge  defendant 
with  negligence.  As  we  have  seen,  the  presumption  of  the  law  is  that 
the  report  received  by  defendant  for  transmission  was  correct.  It  must 
be  presumed  that  ordinarily,  by  the  exercise  of  proper  care,  it  would  have 
been  correctly  transmitted.  The  burden  was  then  thrown  upon  the  de- 
fendant to  show  that  the  error  occurred  from  causes  or  conditions  that 
relieved  defendant  of  responsibility  As  it  was  delivered  to  plaintiff  in 
a  correct  form  we  are  required  to  presume  that  the  error  resulted  through 
negligence.  BardeUy.  Western  Uni<m  Tel  Co.,  62  Me.  209;  S.  C,  16 
Am.  Rep.  487 ;  Wharton  on  Negligence,  766,  and  authorities  cited. 

Sweatktnd  v.  Jfl,  Sf  M  Tel.  Co.,  27  Iowa,  435  ;  S.  C,  1  Am.  Rep.  285, 
does  not  support  the  position  of  defendant.  Under  the  contract  sued 
upon  in  that  case,  the  defendant's  liability  was  restricted.  It  was  held 
that,  under  such  restriction,  the  defendant  was  liable  for  want  of 
ordinary  care  and  the  burden  of  proving  negligence  was  upon  the 
plaintiff. 
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III.  Another  view  of  the  case,  in  our  opinion,  removes  all  doubt  of 
the  liability  of  defendant  under  the  evidence  found  in  the  record.  The 
contract  between  the  parties  was  not  for  the  sending  of  messages  but  that 
defendant  was  to  furnish  plaintiff  with  daily  reports  of  the  grain  market 
at  Chicago  and  New  York.  These  reports  were  not  sent  by  a  corre- 
spondent of  plaintiff  but,  as  we  understand  the  record,  were  to  be  procurea 
and  sent  by  defendant  from  Grinnell  or  from  some  other  place  on  their 
line.  In  tliis  view  of  the  case  defendant  was  liable,  even  though  the 
reports  sent  were  incorrect,  for  it  was  charged  with  the  duty  of  procuring 
them  and  liable  consequently  for  any  errors  which  destroyed  their  char- 
acter as  true  reports.  In  undertaking  to  furnish  reports  of  the  market 
they  bound  themselves  to  furnish  trtM  reports,  and  they  would  be  liable 
for  sending  those  which  would  tend  to  deceive  plaintiff,  and  thus  subject 
him  to  loss. 

IV.  Defendant's  counsel  urge  that  the  finding  of  the  court  to  the 
effect  that  ^  defendant's  telegraph  line  was  not  in  good,  perfect  working 
order,"  is  not  supported  by  the  evidence.  It  may  be  conceded  that  this 
objection  is  well  taken,  yet  it  does  not  require  the  reversal  of  the  case. 
The  court  correctly  found,  as  we  have  seen,  that  the  error  in  the  report 
resulted  from  defendant's  negligence.  This  would  render  it  liable  and 
sufficiently  support  the  judgment.  It  was  not  necessary  in  order  to  entitle 
plaintiff  to  recover  that  in  addition  to  defendant's  negligence  it  should  be 
shown  that  its  line  was  not  in  good  order. 

If  we  should,  therefore,  conclude  that  this  particular  finding  is  in 
conflict  with  the  evidence,  we  would  not  be  required  to  reverse  the 
judgment. 

v.  The  objection  of  defendant,  which  we  consider  in  the  last  place, 
is  directed  at  the  damages  allowed  by  the  court.  It  is  claimed  that,  as 
plaintiff  was  engaged  in  buying  grain  at  Steamboat  Rock  and  gave  de- 
fendant no  notice  that  the  market  report  furnished  was  intended  to  guide 
him  in  purchases  of  wheat  in  Chicago,  he  cannot  recover  as  damages  the 
loss  which  he  sustained  by  reason  of  the  error  in  the  dispatch,  in  the 
purchase  of  the  5,000  bushels  of  wheat.  Such  damages,  it  is  claimed,  did 
not  enter  into  the  contemplation  of  the  parties  when  the  contract  was 
made.  There  is  nothing  in  the  evidence  upon  the  subject  further  than 
that  plaintiff  was  a  purchaser  of  grain  at  Steamboat  Rock,  and  that  he 
sold  in  Chicago.  It  also  appears  that  he  made  contracts  for  the  delivery 
of  grain  at  that  city  at  a  future  day.  All  of  his  transactions  were  based 
upon  his  information  of  the  Chicago  market,  and  that  he  might  have 
speedy  and  accurate  information,  he  entered  into  the  contract  sued  upon. 
It  is  within  the  ordinary  course  of  business  for  a  dealer  in  grain  to  make 
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contracts  for  future  delivery,  and  to  depend  upon  future  purchases  to  en- 
able him  to  fulfill  bis  obligation.  These  purchases  are  made  whenever 
the  grain  can  be  had  at  a  price  offering  an  inducement  to  the  dealer,  and 
such  purchases  are  often  made  by  business  men  of  this  State  in  Chicago 
to  fill  their  contracts  for  delivery  in  that  city.  These  facts,  it  will  be 
presumed,  entered  into  the  contemplation  of  the  parties  to  the  contract  in 
suit.  The  defendant,  then,  cannot  claim  that  it  is  released  from  liability 
for  the  loss  sustained  by  plaintiff  on  the  ground  of  a  want  of  notice  of  the 
transaction  in  which  defendant  used  the  information  furnished  by  the 
report  of  the  market.  It  appears  to  us  that  as  defendant  contracted  to 
furnish  reports  of  the  Chicago  grain  market  to  plaintiff,  it  was  sufficiently 
notified  that  plaintiff's  transactions  were  to  be  in  that  market  and  there 
is  no  evidence  raising  a  presumption  that  defendant  was  authorized  to 
regard  him  as  a  seller  only  of  grain  there.  These  considerations  dispose 
of  the  argument  of  defendant  on  this  branch  of  the  case. 

YI.  The  damages  awarded  plaintiff  appear  to  us  to  be  no  greater  sum 
than  will  justly  compensate  him  for  the  loss  sustained.  He  was  led  to 
believe,  by  the  dispatch  delivered  by  defendant,  the  market  value  of 
wheat  was  $1.21^  per  bushel.  Upon  that  information  he  ordered  the 
purchase  of  wheat,  and  was  compelled  to  pay  $1.50.  He  could  have 
purchased  within  the  time  prescribed  by  his  contract  for  the  delivery  of 
the  wheat  for  even  less  than  the  price  named  in  the  false  report  upon 
which  he  acted.  It  was  the  cause  of  his  paying  28^  cents  more  per 
bushel  than  he  consented  to  pay,  and  38  cents  more  than  the  price  at 
which  he  could  have  purchased  the  grain  within  five  days  after. its  receipt. 
Certainly  plaintiff  suffered  loss  to  the  amount  of  the  judgment  through 
the  fault  of  defendant.  The  District  Court  awarded  him  no  more  than 
compensation. 

The  foregoing  dbcassion  disposes  of  all  questions  raised  in  this  case. 

The  judgment  is 

Affirmed, 


State  v.  Book. 

(41  Iowa,  550.) 

Criminal  law  — gambling  —  billiard-room. 

The  keeper  of  a  biliiard-room  where  parties  with  his  knowledge  play  billiards  with  the 
understanding  that  the  loser  shall  pay  for  the  use  of  the  table,  is  guilty  of  a  violatioii 
of  a  statute  against  keeping  a  house  resorted  to  for  the  purposes  of  gambling. 
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INDICTMENT  charging  that  the  defeodant,  at  a  time  and  place  stated, 
^^  kfpt,  used,  managed,  and  controlled  a  building,  erection  and  place, 
resorted  to  by  divers  persons  for  the  purpose  of  gambling  at  games  of  pin 
pool,  cards,  dice,  and  other  games,  for  money,  beer,  cigars  and  other 
things  of  value,  and  the  said  Peter  Book,  within  tlie  building  erection 
and  place  aforesaid,  then  and  there  suffered  and  permitted  persons  to 
play  at  games  of  pin  pool,  cards,  dice,  and  other  games,  for  money,  beer, 
cigars,  and  other  things  of  value,  contrary  to  the  statute,"  etc. 

The  defendant  pleaded  not  guilty,  and  on  a  trial  by  a  jury  was  con- 
victed and  adjudged  to  pay  a  fine  of  $50  and  costs,  from  which  judg- 
ment he  appeals. 

Glinion,  Hart  Sf  Brewer,  for  appellant. 

M,  E.  CuttSy  Attorney-General,  for  the  State. 

Miller,  C.  J.  The  evidence  shows  that  the  defendant  kept  a  place, 
as  charged  in  the  indictment,  where  persons  resorted  for  the  purpose  of 
playing  games  of  billiards,  pin  pool,  etc.,  and  where  the  defendant  also 
kept  cigars  and  drinks  for  sale ;  that  it  was  the  custom  or  habit  of  per- 
sons resorting  to  this  place  to  play  billiards  and  pin  pool,  **  and  the  los- 
ing party  to  pay  for  the  game ;  "  the  price  of  pin  pool  was  five  cents  a 
cue,  and  billiards  twenty  cents  a  game.  Sometimes,  too,  the  man  that 
got  beat  would  treat.  The  evidence  also  leaves  no  doubt  of  the  fact  that 
the  defendant  knew  that  games  of  billiards  and  pin  pool  were  played  in 
the  manner  the  evidence  shows ;  in  other  words,  that  it  was  usual,  in 
fact  universal,  for  them  to  play  those  games  with  the  agreement  or 
understanding  that  the  loser  should  pay  for  the  games,  and  that  they 
were  in  fact  so  played. 

I.  The  court,  amon*;  other  things,  charged  the  jury  that  if  they  found 
the  above  enumerated  facts  they  would  be  authorized  to  find  the  defend- 
ant guilty  under  the  indictment. 

It  is  urged  by  counsel  for  appellant  that  these  facts  do  not  constitute 
the  crime  charged  in  the  indictment.  In  other  words,  that  playing  the 
game  of  "  pin  pool  "  with  the  agreement  that  the  losing  party  shall  pay 
for  the  game,  and  he  does  so  in  fact,  is  not  gambling,  and,  therefore,  to 
suffer  such  playing  in  a  house  or  place  under  the  control  or  care  of  the 
defendant  does  not  constitute  the  crime  charged. 

The  statute  provides  that  to  **  play  at  any  game  for  any  sum  of  money 
or  other  property  of  any  value "  is  gambling.  Code,  §  4028.  Now, 
it  is  clearly  shown  and  not  disputed  that  the  defendant  kept  certain 
tables  on  which  divers  persons    were  in  the  habit  of  playing  at  what  is 
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called  the  game  of  "pin  pool."  That  this  play  is  a  ''^ game  "  there  is 
no  dispute,  and  there  is  no  controversy  ahoat  the  fact  that  for  the  use  of 
the  tables  and  other  instruments  of  the  game,  the  defendant  charged  and 
required  the  players  to  pay  a  certain  sum  of  money  for  each  cue  (what- 
ever that  is).  When,  therefore,  two  or  more  persons  played  this  game 
they  became  jointly  or  severally  bound  to  pay  the  sum  or  sums  of  money 
chargeable  therefor.  It  is  plain  that  if  they  play  the  game  or  games  in 
order  to  determine  which  of  the  players  shall  pay  the  entire  sum  or 
sums  which  they  would  be  jointly  or  severally  bound  to  pay,  they  play 
for  the  sum  each  one  would  be  bound  to  pay,  and  it  does  not  change  the 
matter  that  they  play  the  game  in  advance  of  paying  therefor.  The 
principle  is  the  same  as  if  the  money  had  been  staked  or  put  up  before 
tht:  game  was  played.  It  is  gambling  in  the  one  case  as  well  as  in  the 
other.  Nor  is  it  any  less  gambling  that  the  sum  of  money  played  for  is 
small.  To  "  play  at  any  game  for  any  sum  of  money,"  however  small^ 
comes  within  the  statute. 

This  view  is  sustained  by  The  State  v.  Leighton^  3  Foster  (N.  H.),  167> 
and  Ward  v.  The  State  of  Ohio^  17  Ohio  St.  32,  both  cases  being  pre- 
cisely in  point.  In  the  former  the  learned  judge  delivering  the  opinion 
of  the  court  says :  "  The  defendants  made  a  profit  from  the  use  of  the 
billiard  tables ;  for  the  ^  hire '  of  them  they  were  paid  a  shilling  a  game. 
The  persons  who  resorted  there  played  for  the  hire.  In  substance  they 
played  for  a  shilling  a  game.  The  loser  paid  and  the  winner  received 
the  sum.  By  an  understanding  among  the  players,  the  money  was  to 
be  applied  toward  defraying  the  expenses  of  the  tables  ;  but  still  it  was 
money  won  at  play  and  upon  the  chance  of  the  play."  The  same  doc- 
trine is  held  also  in  the  case  last  cited. 

In  Harhaugh  v.  The  People,  etc.,  40  111.  294,  and  Elewitt  v.  The 
State  of  Mississippi,  34  Miss.  606,  a  contrary  doctrine  is  held  under  the 
statutes  of  those  States.  Under  our  statute,  we  deem  the  former  the 
correct  view,  and  that  any  different  construction  would  not  be  warranted. 

The  judgment  of  the  District  Court  wiU  he  affirmed. 
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State  y.  Egglesht 

(41  Iowa,  574.) 

Criminal  law  —  wfutn  severed  €u:t8  constitute  one  offense — former  conviction. 

The  defendant  delivered  at  the  same  time  and  by  the  same  act,  to  the  teller  of  a  hank, 
four  forged  checks  which  purported  to  have  been  drawn  by  four  different  parties. 
Ileldy  that  tliis  constituted  but  one  offense  of  uttering  foiged  checks,  and  that  a  con- 
viction for  uttering  one  of  the  checks  was  a  bar  to  a  conviction  for  uttering  the  others. 


I 


NDICTMENT  for  uttering  a  forged  check  or  order.     The  agreed 
statement  submitted  showed  the  following  facts : 


"  On  the  19th  day  of  February,  1874,  the  grand  jury  of  Scott  county, 
Iowa,  returned  into  the  District  Court  of  said  county  eight  indictments, 
in  due  form  of  law,  and  each  indictment  charging  the  defendant,  T.  S. 
Kgglesht,  with  uttering  and  publishing  as  true  a  false  order  with  intent 
to  defraud  ;  and,  also,  eight  other  indictments  for  forgery.  The  orders 
were  forged,  and  were  uttered  by  the  defendant  as  charged  in  the  indict- 
ment, with  intent  to  defraud,  as  follows  : 

In  the  afternoon  of  February  14,  1874,  defendant  presented  to  the 
Davenport  National  Bank,  of  Davenport,  Iowa,  a  body  duly  incorpo- 
rated, and  with  which  T.  S.  Egglesht  &  Co.  had  an  account,  four  orders 
or  checks,  described  as  follows  : 

One  for  $1,760.55,  purporting  to  be  drawn  by  H.  Koehler  &  Lauge 
upon  the  Citizens'  National  Bank  of  Davenport,  Iowa. 

One  for  $1,550.51,  purporting  to  be  drawn  by  Krack  &  "Wohlenberg 
upon  the  Citizens'  National  Bank  of  Davenport,  Iowa. 

One  for  $830.50,  purporting  to  be  drawn  by  H.  P.  Beattie  upon  the 
First  National  Bank  of  Davenport,  Iowa. 

And  one  for  $1,460.10,  purporting  to  be  drawn  by  Dow,  Oilman  Ss 
Hancock  upon  the  First  National  Bank  of  Davenport,  Iowa. 

All  the  foregoing  described  checks  were  drawn  payable  to  the  order 
of  T.  S.  Egglesht  &  Co.,  and  were  indorsed  by  defendant  by  writing  the 
name  of  the  firm  upon  the  back  of  said  checks. 

Said  checks,  together  with  a  deposit-check  for  the  sum  of  $5,601.66 
(the  total  amount  of  the  four  checks),  were  placed  together  in  one  pack* 
age  and  placed  in  an  ordinary  bank  or  account-book,  which  said  bank 
furnished  defendant  and  other  depositors  of  said  bank,  and  in  which 
tjredits  to  depositors  were  placed.  That  after  being  so  placed  in  said 
book  and  the  book  closed,  said  book,  in  which  said  checks  were  inclosed, 
Was  handed  to  the  teller  of  said  bank  by  defendant,  who  took  them  out 


DECEMBER  TERM,  1875.  613 

State  y.  Egglesht. 

of  said  deposit-book,  and  after  examining  them  placed  the  amount  of  the 
same  to  the  credit  of  said  T.  S.  Egglesht  &  Co.,  bj  entering  the  amount 
the^^of  in  said  bank-book. 

After  the  credit  was  so  given  the  defendant  presented  a  check  upon 
said  Davenport  National  Bank  for  the  sum  of  $4,500,  signed  by  T.  S. 
Egglesht  &  Co.,  and  received  from  said  bank  the  amount  thereof  in  cur- 
rency. 

Near  the  same  time,  on  the  same  day,  at  the  First  National  Bank  of 
Davenport,  Iowa,  an  incorporated  body,  and  with  which  T.  S.  Egglesht 
&  Co.  had  an  account,  the  defendant  presented  four  checks  which  were 
exact  duplicates  of  the  four  presented  to  the  Davenport  National  Bank, 
and  above  described,  which,  with  a  deposit-check,  he  presented  in  the 
same  manner  as  described  above,  by  handing  them  in  one  package  to  the 
teller,  inclosed  in  the  bank-book  of  the  First  National  Bank,  which  the 
teller  examined  but  refused  to  pass  to  the  credit  of  the  defendant  or  the 
firm  of  T.  S.  Egglesht  &  Co.  until  inquiry  was  made  regarding  them* 
It  was  ascertained  that  they  were  forgeries,  and  they  never  were  credited 
to  defendant  or  said  firm. 

At  the  October  term  of  the  District  Court,  1874,  the  defendant  was 
put  upon  trial  for  uttering  at  the  Davenport  National  Bank  the  check 
purporting  to  be  drawn  by  Krack  &  Wohlenberg,  was  found  guilty  and 
sentenced  to  the  penitentiary  for  the  term  of  two  and  one-half  years. 
Said  case  is  designated  upon  the  records  of  the  court  as  number  12,730. 

After  said  conviction  the  case  designated  upon  the  docket  as  number 
12,732  was  called  for  trial,  the  indictment  in  said  case  charging  de- 
fendant with  uttering  the  check  purporting  to  be  drawn  by  H.  Koehler 
&  Lange,  when  defendant  interposed  a  plea  of  former  conviction,  setting 
forth  the  conviction  in  the  case  numbered  12,730,  and  alleging  that  the 
offense  upon  which  he*  was  charged,  tried  and  convicted,  is  the  same 
offense  as  that  charged  in  the  present  indictment ;  that  the  checks 
described  in  each  indictment  were  uttered  at  the  same  time,  in  the  same 
manner,  in  the  same  parcel,  and  under  the  same  circumstances,  at  the 
Davenport  National  Bank,  and  that  but  one  crime  was  committed  thereby. 

To  this  plea  the  State  interposed  the  following  demurrers  : 

Ist.  **  Because  the  check  for  the  uttering  of  which  defendant  had 
been  convicted  is  different  from  that  on  which  he  now  stands  indicted." 

2d.  ^'  Because  it  is  shown  from  the  record  that  the  crime  for  which 
defendant  has  been  convicted  is  a  different  one  from  the  one  for  which 
he  is  now  indicted." 

The  court  sustained  the  demurrer,  and  the  defendant  was  tried,  found 
guilty,  and  sentenced  to  the  penitentiary  for  two  and  one-half  years. 
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At  the  same  term  of  court  defendant  was  put  upon  his  trial  in  cause 
numbered  12,725,  for  uttering  at  the  First  National  Bank  the  check 
purporting  to  be  drawn  by  Dow,  Oilman  &  Hancock  for  $1,460.10,  was 
found  guilty,  and  sentenced  to  the  penitentiary  for  the  term  of  two  and 
one-half  years. 

After  the  conviction  last  above  referred  to,  the  cause  numbered  12,728 
was  called  for  trial.  The  indictment  in  that  case  charging  the  uttering 
of  the  check  purporting  to  be  drawn  by  H.  Koehler  &  Lange." 

To  this  defendant  interposed  a  like  plea  of  former  conviction,  to  which 
a  similar  demurrer  was  sustained,  and  defendant  was  tried,  convicted  and 
sentenced  to  the  penitentiary  for  two  and  one-half  years.  Defendant 
ai)peals. 

W,  A,  Foster,  for  appellant.  But  one  crime  is  committed  by  uttering 
a  number  of  forged  checks  at  the  same  time  to  the  same  party.  Each 
check,  although  purporting  to  be  drawn  by  different  parties,  cannot  be 
made  the  basis  of  a  distinct  offense.  1  Bish.  C.  L.,  §  985 ;  People  v. 
Van  Kuren,  5  Park,  Cr.  66;  State  v.  Benham,  7  Conn.  414;  Fiddler  v. 
State,  7  Humph.  508;  Roberts  v.  State,  14  Ga.  8;  State  v.  Nelson,  29 
Me.  329. 

Af,  E,  Cutts,  Attorney-General,  for  the  State.  The  stealing  of  the 
goods  of  several  parties  at  the  same  time  constitutes  as  many  distinct  offen- 
ses as  there  are  distinct  owners  of  the  goods  stolen,  and  a  conviction  for 
one  is  no  bar  to  a  subsequent  conviction  for  the  other  offenses.  United 
States  V.  Beerman^  5  Cranch's  C.  C.  412  ;  Com.  v.  Andrews,  2  Mass. 
409  ;  Regina  v.  Brettel,  1  Carr.  &  Mar.  609 ;  State  v.  Thurston,  2  Mc- 
Mullan,d82  ;  Rex  v.  Champneys,  2  Moody  &  Rob.  26. 

Day,  J.  Whether  certain  criminal  acts  constitute  one  crime  or  more 
must  depend  upon  the  nature  and  circumstances  of  the  acts  themselves. 

When  the  defendant  uttered,  at  the  Davenport  National  Bank,  four 
forged  checks,  the  character  of  his  act  became  fixed.  He  either  committed 
one  crime,  or  he  committed  four.  It  is  not  competent  for  the  State,  at  it^ 
election,  by  the  form  of  the  indictment,  to  give  to  defendant's  act  the 
quality  of  one  crime  or  of  four  at  pleasure.  The  act  partakes  wholly  of 
the  one  character  or  wholly  of  the  other. 

We  think  the  decided  weight  of  reason  and  of  authority  supports  the 
position  that  when  defendant  by  one  muscular  action  and  one  volition 
passed  to  the  bank  in  question  four  forged  checks,  and  procured  them  to 
be  placed  to  his  credit,  he  committed  one  crime,  and  not  four 
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Cases  invoiviog  analogous  principles,  but  none  ruling  the  precise  point 
involved,  have  been  cited  by  the  attorney-general. 

In  Regina  v.  Brettel,  1  Carr.  &  Mar.  609,  cited  by  appellee,  it  was 
held  that  where  the  defendant  stole  two  pigs  at  one  time,  and  was  con- 
victed and  punished  for  stealing  one,  such  conviction  could  not  be  pleaded 
in  bar  to  a  subsequent  prosecution  for  stealing  the  other  pig. 

The  same  doctrine  is  held  in  other  cases.  See  1  Wharton's  Criminal 
Law,  §  565,  note  x. 

But  the  decided  weight  of  authority  seems  to  be  opposed  to  this  view. 
See  Lorton  v.  State,  7  Mo.  55  ;  State  v.  Nehnn^  29  Me.  329  ;  State  v. 
WilliamSy  10  Humph.  101  ;  State  v.  Morphine,  37  Mo.  373  ;  Jackson  v. 
State,  Ulnd.  327. 

In  the  case  of  United  States  v.  Beermany  5  Crancli's  C.  C.  414,  also 
cited  by  appellee,  it  was  held  that  stealing  goods  of  several  persons 
at  one  time  constituted  as  many  distinct  offenses  as  there  were  distinct 
owners  of  the  goods  stolen,  and  that  such  offenses  might  be  charged  in  as 
many  distinct  indictments.  See,  also,  State  v.  TTiurston,  2  McMullan,  382. 
Directly  opposed  to  this  doctrine  is  Lorton  v.  State,  7  Mo.  55. 

It  seems  impossiUe  to  maintain  the  doctrine  of  the  former  cases  upon 
principle.  If  the  stealing  of  various  articles  owned  by  different  individ- 
uals constitutes  as  many  distinct  offenses  as  there  are  owners,  then  they 
cannot  be  united  as  one  offense  in  the  indictment.  If  one  should  at  the 
same  time,  and  as  one  act,  steal  two  watches,  each  of  the  value  of  fifteen 
dollars,  and  owned  by  different  persons,  and  another  person  should  steal 
in  the  same  manner  two  articles  of  like  value  owned  by  one  person,  it 
would  be  difficult  to  give  a  reason  satisfactory  to  the  legal  mind  why  one 
should  expiate  his  offense  with  a  fine  of  two  hundred  dollars  or  imprison- 
ment in  the  county  jail  for  sixty  days,  whilst  the  other  should  be  sent  to 
the  penitentiary  for  the  period  of  five  years. 

If  A  should  at  one  time,  and  as  one  act,  hand  to  a  merchant  four  coun- 
terfeit bills,  each  of  the  denomination  of  five  dollars,  and  have  the  amount 
passed  to  his  credit,  and  B  should  in  like  manner  pass  one  bill  of  the  de- 
n  jmination  of  twenty  dollars,  we  would  much  doubt  whether  the  "  perfec- 
tion of  human  reason"  would  be  evinced  in  sending  B  to  the  peniten- 
tiary ten  years  for  one  crime,  and  A  forty  years  for  four  crimes. 

Or,  suppose  that  the  defendant,  instead  of  passing  to  the  bank  four 
checks,  amounting  to  $5,000,  and  procuring  credit  thereon  had  paid  over 
in  a  similar  manner  the  sum  of  $5,000  in  bills,  each  of  the  denomination 
of  five  dollars,  would  it  be  claimed  that  he  had  committed  one  thousand 
criminal  offenses,  each  of  which  might  be  punished  by  imprisonment  for 
the  term  of  ten  years  ?  Yet  there  can  be  no  difference  in  principle  between 
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the  passing  of  a  counterfeit  bank  bill  and  the  uttering  of  a  forged  check 
or  draft.     That  the  defendant,  at  each  of  the  banks  in  question,  commit- 
ted but  one  offense,  is  well  sustained  bj  authority.     See  I^e  People  v. 
Van  Keuren,  5  Park.  Cr.  66 ;  StaU  v.  Benhamj  7  Conn.  414. 

It  is  urged  by  the  appellee  that  if  the  State  had  failed  to  prove  the  for- 
gery of  the  check  described  in  the  first  indictment  tried,  there  would  have 
been  an  acquittal,  and  that  it  is  a  dangerous  rule  to  allow  such  acquittal 
to  be  pleaded  in  bar  to  a  subsequent  prosecution  for  uttering  another 
check,  since  it  would  thereby  be  placed  in  the  power  of  the  defendant  to 
secure  a  trial  upon  the  indictment  under  which  he  knows  no  conviction 
can  be  had,  and  then  plead  the  judgment  of  acquittal  as  a  bar  to  the  other 
indictments.  But  the  State  can  and  should  prevent  the  happening  of 
any  such  contingency,  by  charging  the  uttering  of  all  the  checks  offered  at 
the  same  time,  in  one  indictment  and  as  one  offense.  When  this  is  done, 
proof  that  any  one  of  the  checks  was  known  to  be  forgery,  will  support 
the  indictment 

In  77ie  People  v.  Van  Keuren,  tupra^  a  party  who  had  a  roll  of  counter- 
feit bills  in  his  possession  was  indicted  for  having  one  counterfeit  bill  in 
his  possession,  with  intent  to  utter  as  true,  and  was  acquitted  of  the 
charge,  and  it  was  held  the  acquittal  was  a  bar  to  a  prosecution  on  account 
of  the  other  bills.  , 

The  court  erred  in  sustaining  the  demurrers  to  the  defendant's  pleas. 

Reverzedim 


Weare  v.  Van  Meter 

(42  Iowa,  128.) 
Tena'nii''i'nMxmi'mon  — piirc/iase  by  one  tenant  at  tax  sale, 

\nicre  one  tenant-in-common  purchases  the  land  held  by  himself  and  his  cotenants,  at 
a  tax  sale,  he  will  be  regarded  as  holding  the  title  in  trust  for  his  cotenants  unless 
they  refuse  to  contribute. 

ACTION  of  partition.     The  defendants  claimed  to  hold  the  sole  and 
entire  title  to  the  land  in  question,  and  denied  plaintiff's  interest. 
The  opinion  states  the  facts. 

The  court  below  found  for  the  defendants  and  dismissed  the  petition. 
Plaintiff  appealed. 
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Fraer  ^  Bamham  Sf  G.  M,  Gilchrist,  for  appellant 
H,  St.  Clair  Sf  J,  Van  Meter,  for  appellee. 

Beck,  J.  The  plaintiff  claims  title  to  an  undivided  interest  in  the 
land  under  a  sheriff's  sale  and  deed  based  upon  a  judgment  against  the 
mother  of  the  defendants,  who  Was  a  tenant-in-common  with  plaintiff, 
and  holds  title  to  an  uudivided  two-thirds  of  the  land.  Prior  to  this  sale 
the  defendant,  Henry  Van  Meter,  became  a  purchaser  of  all  the  lands  at 
a  sale^for  taxes  accruing  after  he  acquired  an  interest  in  the  lauds,  and 
received  a  tax  deed  upon  such  sale.  He  now  claims  that  this  tax  deed 
divests  plaintiff  of  all  interest  in  the  land. 

The  question  presented  for  decision  in  the  case  is  this :  May  a  tenant- 
in-common,  by  acquiring  a  tax  title  covering  all  the  land  held  by  himself 
and  cotenants,  defeat  the  title  of  his  cotenants  to  their  undivided  in- 
terest ?  We  think  not,  and  base  our  conclusion  upon  the  principles 
which  we  proceed  to  announce. 

A  tenant-in-common  holds  a  several  interest  in  the  lands,  which  is  so 
far  identical  with  his  cotenants'  interest  that,  in  all  matters  affecting  the 
estate,  he  will  be  regarded  as  acting  for  them  as  well  as  himself.  He 
cannot,  therefore,  purchase  an  outstanding  adverse  title  and  set  it  up 
against  his  cotenants,  if  they  are  willing  to  reimburse  him,  pro  rata,  for 
the  money  by  him  so  expended.  He  will  be  regarded  as  holding  the 
title  he  thus  acquires  in  trust  for  his  cotenants  until  the  presumption  is 
repelled  by  their  refusal  to  contribute  in  payment  of  his  outlays.  Lee 
et  al  V.  Fox,  6  Dana,  172;  Venable  et  al.  v.  Beauchamp,  3  id.  321  ; 
Sn^ea^s  Heirs  et  al,  v.  Atherton,  6  id.  276 ;  Van  Home  v.  Fonda,  5 
Johns.  Ch.'  388 ;  Flagg  v.  Mann,  2  Sumner,  486  ;  Coleman  v.  Coleman, 
3  Dana,  398. 

It  is  not  shown  that  the  plaintiff  in  this  case  ever  refused  to  contribute 
to  the  expense  incurred  by  defendants  in  the  purchase  of  the  tax  title. 
He  could  have  at  any  time  enforced  contribution  from  them.  .  Sears  v. 
Sellow,  28  Iowa,  501. 

It  has  been  held  that  the  title  acquired  by  a  tenant  in  common  under 
a  purchase  of  the  land  at  a  tax  sale  is  fraudulent  and  void  as  against  his 
cotenants.  Browne  v.  Hogle  et  al.,  30  111.119;  Piatt  v.  St.  Clair's 
Heirs,  6  Ohio,  227  ;  Douglass  v.  Dangerfield,  10  id.  152  ;  Cktckering  et 
al.  V.  Faile  et  al,  38  111.  342  ;  Burhans  et  al  v.  Van  Zandt  et  al.,  7  N.  Y. 
523  ;  Moore  v.  Tilman,  44  111.  367  ;  Frge  v.  Bank  of  Illinois,  11  id.  367. 

Under  the  foregoing  principles  and  authorities  defendant  must  be  re- 
garded as  ^^^  trustee  of  his  cotenants,  holding  the  tax  title  for  their 
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benefit.  The  equitable  interest  held  by  the  cotenants  under  the  tax 
title  of  defendant  could  properly  be  ascertained  in  this  partition  action : 
indeed  this  is  the  appropriate  proceeding  for  that  purpose.  When  as- 
certained the  laud  would  be  partitioned  among  the  various  parties  as 
their  respective  interests,  determined  by  their  cotenancy  existing  before 
the  acquisition  of  the  tax  title,  demanded. 

The  position  of  defendant's  counsel  that  defendant  holds  the  record  or 
proper  title  and  plaintiff,  if  he  have  any  rights  to  the  land,  must  hivoke 
the  aid  of  equity  for  permission  to  redeem  from  the  tax  sale,  is  answered 
by  the  consideration  of  the  doctrines  above  announced.  • 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is  re- 
manded for  proceedings  in  accord  with  this  opinion. 


Reversed, 


Mewhirter  v.  Hatten. 

(42  Iowa,  288.) 

Husband  and  wife  —  action  by  wife  for  pn-sonal  injuries — concurrent  right  of  action  by 

husband. 

By  statute  a  married  woman  wais  alone  authorized  to  bring  action  for  an  injnry  to  her 
per^oii.  Held^  that  the  husband  had  altM)  a  right  of  action  for  consequential  injury 
to  himself  resulting  from  an  injury  to  his  wife,  in  being  deprived  thereby  of  her  labor 
and  service.* 

• 

A  CTION  against  a  physician  and  surgeon  for  malpractice  in  the  treat- 
1\.  ment  of  plaintiff's  wife  whereby  she  was  alleged  to  have  sustained 
serious  injury  and  to  have  been  permanently  disabled  in  body. 

The  petition  among  other  things  states  that  the  plaintiff  has  been  com- 
pelled to  pay  out  and  expend  large  sums  of  money  in  caring  for  and 
doctoring  his  wife,  and  has  been,  and  will  during  her  natural  life,  owing 
to  the  injuries  caused  by  the  negligence  of  the  defendant,  be  deprived  of 
the  physical  labor  and  assistance  of  his  said  wife  to  the  great  damage  of 
the  plaintiff,  etc. 

The  defendant  filed  a  piotion  to  strike  out  of  the  petition  the  state- 
ment that  plaintiff  had  been,  and  would,  during  the  life  of  his  wife,  be 
deprived  of  her  labor  and  assistance,  as  being  immaterial.  The  court 
sustained  the  motion,  and  the  plaintiff  standing  upon  his  pleading,  the 
court  rendered  judgment  for  defendant  for  costs.     Plaintiff  appeals. 

^  ■■■      —  ■■  ■ -  ■■-  ■  -^-  I  I  — ■■■■—■    ■■—      -  tttm 

♦  See  Hunt  v.  Toion  of  Winjield,  17  Am.  Rep.  482,  and  Smith  v.  St.  Joseph,  id.O0OL 
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<7.  E.  Richards  and  Brown  Sf  Churchill,  for  appellee* 

Miller,  C.  J.  The  question  presented  for  decision  is,  whether  m 
married  man  is  entitled  to  the  personal  labor  and  assistance  of  his  wife 
to  any  extent  whatever,  so  as  to  be  entitled  to  maintain  an  action  against 
one  who,  by  injuries  committed  upon  her,  deprives  him  of  such  labor 
and  assistance. 

Bv  the  common  law  the  husband  was  entitled  to  the  labor  and  earn- 
lugs  of  the  wife  and  to  all  property  and  money  acquired  as  the  fruits  of 
such  labor  or  earnings.  Duncan  v.  RosseUe  et  cU.,  15  Iowa,  501 ;  Laing 
V.  Cunningham,  17  id.  510.  The  common  law,  however,  has  in  this  re- 
spect been  modified  by  our  statutes.  How  far  the  modification  extends 
we  will  proceed  to  inquire.     The  Code  provides  as  follows  : 

"  Section  2202.  A  married  woman  may  own  in  her  own  right  real 
and  personal  property  acquired  by  descent,  gift,  or  purchase,  and  manage, 
sell,  convey,  and  devise  the  same  by  will,  to  the  same  extent  and  in  the 
same  manner  that  the  husband  can  property  belonging  to  him." 

"  Section  2211.  A  wife  may  receive  the  wages  of  her  personal  labor 
and  maintain  an  action  therefor  in  her  own  name  and  hold  the  same  in 
her  own  right ;  and  she  may  prosecute  and  defend  all  actions  at  law  and 
in  equity  for  the  preservation  and  protection  of  her  rights  and  property, 
a&  if  unmarried." 

*'*•  Section  2212.  Neither  husband  nor  wife  is  Hable  for  the  debts  or 
liabilities  of  the  other  incurred  before  marriage,  and,  except  as  herein 
otherwise  declared,  they  are  not  liable  for  the  separate  debts  of  each 
other ;  nor  are  the  wages,  earnings,  or  property  of  either,  nor  is  the 
rent  or  income  of  such  property  liable  for  the  separate  debts  of  the 
other." 

*^  Section  2562.  A  married  woman  may  in  all  cases  sue  and  be  sued 
without  joining  her  husband  with  her,  to  the  same  extent  as  if  she  were 
unmarried,  and  an  attachment  or  judgment  in  such  action  shall  be  en- 
forced by  or  against  her  as  if  she  were  a  single  woman." 

We  have  held  under  the  Revision  of  1860,  which  contained  substan- 
tially the  above  provisions,  that  a  married  woman  may  maintain  an 
action  in  her  own  name  for  an  injury  to  her  person  or  reputation ;  that 
for  such  iLJury  a  right  of  action  accrues  to  her  which  is  her  own  separate 
property,  and  that  in  an  action  for  such  injury  her  husband  cannot  bo 
joined.  Mussdman  v.  GaUigher,  32  Iowa,  383  ;  Pancoast  v.  BumeU,  id. 
894.  Appellee,  therefore,  insists  that  since  the  husband  cannot  be  joined 
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in  an  action  with  the  wife  for  the  recovery  of  her  property,  he  has  no 
right  to  sue  separately  for  an  injury  to  her,  which  it  is  claimed  is  exda- 
sively  the  property  of  the  wife,  and  it  is  claimed  also  that  such  is  the 
effect  of  the  holding  in  the  cases  referred  to.  It  is  also  insisted  by 
couQoel  for  appellee  that  under  section  2211  of  the  Code,  above  set  out, 
the  husband  is  in  no  degree  entitled  to,  and  has  no  claim  upon,  the  per- 
sonal labor  or  assistance  of  the  wife ;  that  this  is  her  own  separate  prop- 
erty, and  that  he  cannot  therefore  join  with  her  in  an  action  therefor. 

In  the  case  of  Mundman  v.  GaJUghery  supra,  the  language  of  the 
opinion  is  dear  and  explldt  that,  in  the  right  of  action  which  accrues  to 
the  wife  for  the  direct  injury  to  her,  the  husband  has  no  interest,  that 
she  alone  must  sue  thereon,  but  that  this  does  not  predude  the  husband 
from  maintaining  an  action  for  the  consequential  injuries  suffered  by 
him,  nor  that  these  are  merged  in  the  right  of  action  which  accrues  to 
the  wife.  If  the  husband  be  entitled  to  the  assistance  or  labor  of  the 
wifb  in  any  degree,  then  to  deprive  him  of  such  assistance  or  labor  by  a 
direct  injury  to  the  wife,  which  renders  her  incapable  of  rendering  such 
assistance  or  labor,  is  an  injury  to  the  husband  for  which  he  may  main- 
tain his  action.  This  brings  us  to  consider  and  determine  whether  or 
not,  under  section  221 1  above,  the  husband  is  entitled  to  the  labor  or 
assistance  of  his  wife.  That  section  provides  that  the  ^  wife  may  receive 
the  wages  of  her  personal  labor  and  maintain  an  action  therefor  in  her 
own  name,  and  hold  the  same  in  her  own  right."  We  think  that  the 
terms,  ^*  wages  of  her  personal  labor,"  as  here  used,  refer  to  cases  where 
the  wife  is  employe(f  to  some  extent  in  performing  labor  or  services  for 
others  than  her  husband,  or  where  she  is  carrying  on  some  business  on 
her  own  behalf;  such,  for  instance,  as  dressmaking,  or  the  millinery 
business  or  school-teaching.  In  a  word,  she  is  entitled  to  the  wages  for 
her  personal  labor  or  services  performed  for  others,  but  her  husband  is 
entitled  to  her  labor  and  assistance  in  the  discharge  of  those  duties  and 
obligations  which  arise  out  of  the  married  relation.  We  feel  very  dear 
that  the  legislature  did  not  intend  by  this  section  of  the  statute  to 
release  and  discharge  the  wife  from  her  conomon-law  and  scriptural 
obligation  and  duty  to  be  a  "help-meet"  to  her  husband.  If  such  a 
construction  were  to  be  placed  upon  the  statute,  then  the  wife  would 
have  a  right  of  action  against  the  husband  for  any  domestic  service  or 
assistance  rendered  by  her  as  his  wife.  For  her  assistance  in  the  care« 
nurture  and  training  of  his  children,  she  could  bring  her  action  for  oom« 
pensation.  She  would  be  under  no  obligation  to  superintend  or  look 
after  any  of  the  affairs  of  the  household  unless  her  husband  paid  her 
wages  for  so  doing.     Certainly,  such  consequences  were  not  intended  by 
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the  legislature,  and  we  cannot  bo  hold  in  the  absence  of  positiye  and 
explicit  legislation. 

In  the  second  case  of  GratU  v.  Greitn^  41  Iowa,  88,  which  was  au 
action  by  a  wife  against  the  administrator  of  her  deceased  husband's 
estate,  for  services  rendered  in  taking  care  of  her  husband  in  his  hfe-tioM 
during  a  period  of  his  insanity,  it  was  held  that  she  could  not  recover 
for  such  services,  notwithstanding  she  had  been  employed  by  the  guardian 
of  her  insane  husband  to  perform  them.  It  is  there  held  that  it  is  the 
right  and  duty  of  husband  and  wife  to  protect  and  care  for  each  other 
in  case  of  sickness  or  insanity.  These  and  like  services  arising  out  of 
the  married  relation  are  to  be  rendered  in  conformity  with  the  mutual 
obligations  which  have  been  assumed  in  entering  into  that  relation,  and 
are  not  such  as  have  "  wages  "  attached  thereto,  within  the  meaning  of 
the  statute.  When  the  wife  performs  labor  or  services  for  others  for 
which  wages  accrue,  such  wages  are  her  own  separate  property,  but  for 
labor  performed  and  assistance  rendered  in  the  discharge  of  her  domestic 
duties  as  a  wife  no  wages,  in  the  proper  meaning  of  that  term,  attach  or 
follow.  Both  husband  and  wife  have  in  their  marriage  vows  bound 
themselves  to  the  discharge  of  their  respective  duties  toward  each  other, 
for  which  no  wages  as  such  are  due.  These  duties  being  mutual,  their 
discharge  by  the  parties  constitute  the  only  compensation  contemplated 
by  law. 

In  Peters  v.  Peters,  decided  at  the  present  term,  it  was  held  that  the 
wife  could  not  maintain  an  action  against  her  husband  for  assault  and 
battery.     It  is  there  said  that,  '^  whilst  it  must  be  admitted  that  ver} 
radical  changes  have  been  made  in  the  relation  of  husband  and  wife^ 
still  it  seems  to  us  that  these  changes  do  not  yet  reach  to  the  extent  o/ 
allowing  either  husband  or  wife  to  sue  the  other  for  a  personal  mjury 
committed  during  coverture/'     It  seems  to  us,  also,  that  these  changet* 
have  not  transformed  the  wife  into  a  hired  servant,  or  established  th< 
law  to  be  that  the  husband,  when  prostrated  on  a  bed  of  sickness,  wil 
not  be  entitled  to  the  tender  care  and  watchfulness  of  his  wife,  unless  hc^ 
has  the  ability  and  expects  to  pay  her  wages  therefor.     These  dutie? 
are  mutual  and  reciprocal  and  essential  to  the  harmony  of  the  marital 
relation.     To  abrogate  these  duties,  or  remove  the  mutual  obligations  to 
perform  them,  would  be  to  dissolve  that  relation  and  establish  that  of 
master  and  servant. 

We  are  of  opinion  that  the  court  erred  in  sustaining  the  defendant's 
motion  to  strike  out,  and  the  judgment  must  be 

aevenBtL 
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Vah  Pelt  v.  The  City  op  Davenport. 

(42  Iowa,  308.) 
Municipal  corporation  —  liability  of,  for  insufficient  culvert, 

Ib  an  action  against  a  city  to  recover  damages  for  in  jories  occasioned  to  plaintiffs  proi^ 
erty  by  reason  of  an  insufficient  culvert,  held,  (1)  that  the  city's  liability  was  not 
altered  by  the  fact  that  the  culvert  had  been  paid  for  by  the  county  ;  (2)  that  the  city 
was  not  liable  if  it  employed  a  competent  engineer  to  construct  the  culvert  even  though 
he  misjudged  as  to  the  capacity  required  ;  (3)  that  the  city  was  bound  to  exercise 
reasonable  care,  judgment  and  skill  in  the  construction  of  the  culvert ;  and  (4)  that  if 
plaintiff  could  have  protected  his  property  at  slight  expense  he  could  not  recover 
beyond  what  such  protection  would  have  cost    (See  note^p,  626.) 

ACTION  for  damages. 
The  petition  in  substance  alleges  that  in  the  year  1871  the  defendant, 
a  duly  incorporated  city,  constructed  a  culvert  on  Case  street,  near  the 
plaintiff's  premises,  in  such  a  careless  and  improper  manner  that  it  ob- 
structed the  How  of  a  natural  stream  of  water  running  near  plaintiff's 
premises,  and  caused  large  quantities  of  water  to  be  discharged  thereon, 
damaging  and  depreciating  his  property  to  the  extent  of  $500. 

The  answer  admits  the  making  of  the  culvert  described,  but  denies  that 
it  was  constructed  in  a  careless  manner,  and  denies  the  other  allegations 
of  the  petition. 

The  answer  further  alleges  that,  in  1871,  in  the  judgment  of  the 
proper  officers  of  defendant,  it  became  necessary  to  establish  the  grade  of 
Case  street,  and  to  construct  a  culvert  across  a  drain  for  surface  water 
flowing  over  that  part  of  said  street,  near  plaintiff's  premises.  That  said 
grade  and  culvert  were,  in  the  judgment  of  the  constituted  authorities, 
established  and  built  in  a  proper  manner,  and  that  if  the  property  of 
plaintiff  has  been  injured,  it  was  without  the  fault  or  wrong  of  defendant, 
and  on  account  of  his  own  fault  in  not  bringing  his  lot  to  a  proper  grade. 

Afterward  the  defendant  filed  an  amendment  to  its  answer  as  follows  : 
*'  That  the  culvert  referred  to  in  plaintiff's  petition  was  built  under  an 
appropriation  made  by  the  board  of  supervisors  of  Scott  county,  Iowa 
and  was  alone  paid  for  by  the  county  of  Scott.  That  said  Scott  county, 
through  its  proper  officers,  directed  the  building  of  said  culvert,  and 
appropriated  the  money  therefor,  and  that  said  defendant,  or  its  engi- 
neers, in  building  said  culvert  acted  for  and  as  the  agent  of  said  Scott 
county,  and  that  said  culvert  was  not  in  fact  built  or  paid  for  by  said 
defendant,  but  that  said  defendant  acted  alone  for  said  county. 

A  demurrer  to  this  amendment  was  sustained. 
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The  evidence  shows  that  the  city  of  Davenport  prcjected  one  of  its 
streets  across  a  ravine  with  banks  on  each  side  four  or  five  feet  h^gh,  and 
for  the  purpose  of  allowing  the  passage  of  the  water  accumulating  in  the 
ravine,  the  city  constructed  the  culvert  in  question,  which  is  sixty  feet 
long,  and  has  a  capacity  of  three  by  six  feet.  This  ravine  drains  a  large 
surface  ;  it  has  always  been  the  natural  place  for  the  surface  water 
to  run,  and  after  rains  the  water  flows  through  it  for  several  days.  It 
empties  into  the  Mississippi  river  a  few  hundred. feet  south  of  the  cul- 
vert. Tlie  ravine  originally  ran  close  to  the  edge  of  plaintiff's  lot,  but 
when  the  culvert  was  constructed  the  channel  of  the  ravine  was  removed 
about  thirty  feet,  improving  the  appearance  of  the  lot.  A  portion  of 
plaintiff's  lot  is  about  eighteen  inches  below  the  established  grade  of  the 
city.  The  culvert  is  not  sufficient  to  carry  off  the  water  that  comes  down 
in  a  heavy  rain.  The  engineer  of  the  city  who  drew  the  plans  for  the 
culvert  believed  it  would  be  large  enough  to  carry  off  all  the  water  that 
would  come  down  the  ravine. 

There  was  evidence  tending  to  show  that  if  plaintiff's  lot  was  brought 
to  grade,  a  wall  or  rip-rap  sufficient  to  protect  it  from  overflow  and 
damage  could  be  constructed  for  $25. 

There  was  a  jury  trial  and  a  verdict  and  judgment  for  plaintiff  for 
t850.     Defendant  appeals. 

H,  M.  Martin^  for  appellant. 

Roit  ^  Benson,  for  appellee. 

Dat,  J.  1.  There  was  no  error  in  sustaining  the  demurrer  to  the 
amendment  to  defendant's  answer.  It  is  not  denied  that  the  culvert  in 
question  is  within  the  corporate  limits  of  the  city,  and  was  built  under 
the  direction  of  the  officers  of,  and  belongs  to  the  city.  The  mere  fact 
that  the  board  of  supervisors  of  Scott -county  appropriated  the  money  to 
pay  for  the  structure  does  not  exonerate  the  defendant  from  liability  for 
negligence  or  carelessness  in  its  construction.  The  owner  of  premises  is 
liable  for  any  nuisance  erected  thereon,  upon  the  ground  that  he  is  bound 
to  control  and  use  his  property  in  such  manner  as  not  to  produce 
ijijury  to  others.  7%«  Mayor  of  New  York  v.  Bailey^  2  Denio,  433. 
II.  The  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
2.  '*  In  constructing  the  culvert  the  defendant  was  only  required  to  use 
reasonable  care  ;  such  care  as  a  prudent  man  would  use  under  like  cir- 
cnmslances  in  reference  to  his  own  property.  If  you.  therefore,  find  that 
the  city  had  an  engineer  who  was  competent  to  take  charge  of  such  work, 
and  that  the  size  of  the  culvert  was  left  to  him  and  that  he  honestly  be* 
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lieved,  in  drafting  the  plans  for  the  culvert,  that  he  was  maidng  it  large 
enough,  then,  even  if  he  were  mistaken,  the  defendant  is  not  responsihle 
for  his  mistake,  and  the  plaintiff  cannot  recover."  The  refusal  of  the 
court  to  give  this  instruction  is  assigned  as  error. 

Taken  together  it  announces  a  correct  rule  of  law  and  should  have  been 
given.  The  city  cannot  be  held  liable  unless  for  some  neglect  or  omis- 
sion of  duty  or  negligence  in  its  performance.  It  is  not  claimed  that  the 
culvert  was  out  of  repair,  nor  that  it  was  in  any  way  defective  in  con- 
struction, except  that  it  was  too  small  to  admit  of  the  passage  of  the 
surface  water  which  accumulated  in  the  ravine  in  consequence  of  unusually 
heavy  showers.  As  the  city  must  act  through  the  agency  of  others,  it 
was  its  duty  to  select  a  competent  engineer.  When  such  selection  is 
made,  the  city  has  in  that  regard  discharged  its  duty,  and  no  direct  neg- 
ligence or  omission  is  attributable  to  it.  If  a  competent  engineer  acts 
in  good  faith  in  drafting  the  plans  of  a  culvert,  and  honestly  believes  that 
he  is  making  i-t  large  enough  to  accomplish  the  desired  purpose,  then  no 
negligence  of  the  servant  is  attributable  to  the  principals. 

If  he  is  sufficiently  competent  and  makes  a  mistake  after  the  honest 
exercise  of  his  best  judgment,  it  is  such  mistake  as  is  inseparable  from 
human  action.  The  making  of  such  mistake  cannot  be  attributed  to 
negligence,  for  negligence  is  the  failure  to  exercise  ordinary  care.  If,  then, 
the  city  can  be  held  responsible  for  the  consequences  of  such  mistakes,  it 
is  bound  ^t  its  peril  to  secure  what  is  impossible,  absolute  perfection  in 
its  servants  and  agents. 

In  7%6  Rochester  WkUe  Lead  Company  v.  The  Oity  of  Mochester^  8 
N.  Y.  463,  the  defendant  was  held  liable  for  injuries  resulting  from  an 
insufficient  culvert  built  for  the  purpose  of  conducting  the  water  of  a 
small  natural  stream,  which  had  previously  been  the  outlet  through  which 
the  surface  water  of  a  portion  of  the  city  had  been  carried  off,  and  which, 
because  of  its  want  of  capacity  and  the  unskillfulness  of  its  construction, 
failed  to  discharge  the  waters  which  accumulated  by  a  freshet,  so  that 
they  were  set  back  upon  the  property  of  plaintiff.  But  in  that  case  it 
was  shown  that  the  engineer  was  incompetent  and  the  culvert  was  im- 
properly constructed. 

III.  It  is  urged  that  the  defendant  can  in  no  event  be  held  liable  for 
the  want  of  capacity  of  the  culvert,  and  the  court  was  asked  in  substance 
so  to  instruct  the  jury.  Ic  is  claimed  that,  to  decide  the  kind  and  capacity 
of  a  culvert  is  a  judicial  act,  and  that  an  error  in  judgment  is  in  the 
nature  of  a  judicial  error  for  which  the  corporation  cannot  be  held  liable. 

We  have  already  seen  that,  for  a  mere  mistake,  notwithstanding  the 
exercise  of  reasonable  prudence  and  care,  and  the  possession  and  exercise 
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of  oompetent  skill  on  the  part  of  its  agents,  the  dty  is  not  liable.  But 
this  position  of  defendant  goes  much  further  and  discharges  the  city 
absolutely  from  liability  because  of  the  dieged  judicial  nature  of  the  aot 
it  is  called  upon  to  perform,  notwithstanding  the  failure  to  possess  and 
employ  reasonable  judgment  and  skill. 

In  support  of  this  view,  counsel  cite  AftUs  v.  The  (Jity  of  BrooMyn^  32 
N.  Y.  489.  In  that  case  it  was  held  that  the  city  was  not  responsible 
for  a  want  of  judgment  in  devising  a  system  of  sewerage ;  and  that  the 
duty  was  of  a  judicial  nature,  requiring  deliberation  and  judgment.  In 
that  case  it  was  laid  down  as  a  very  clear  proposition  that  if  no  sewer 
had  been  constructed  at  the  localitv  referred  to,  an  action  would  not  lie 
against  the  corporation,  and  it  was  said  that  the  plaintiff's  premises  were 
in  no  worse  condition  from  the  construction  of  an  insufficient  sewer  than 
if  none  had  been  made. 

This  case  involves  different  principles.  By  projecting  its  street  across 
the  ravine  the  defendant  rendered  necessary  the  construction  of  a  culvert 
to  admit  of  the  discharge  of  accumulating  surface  water.  Before  the  street 
was  extended  the  water  in  this  ravine  passed  freely  and  unobstructedly 
and  without  damage  to  plaintiff's  property.  As  the  improvement  made 
by  the  dty  created  a  necessity  for  a  culvert,  which  the  city  could  not 
neglect  to  construct  without  being  derelict  in  its  duty,  it  was  incumbent 
upon  it  to  exercise  reasonable  care,  judgment  and  skill  in  its  construe-  * 
tion.  EUU  V.  Iowa  City,  29  Iowa,  229 ;  Oily  of  Mc  Gregor  v.  Boyle^  34 
id.  268. 

IV.  There  was  evidence  tending  to  show  that  if  plaintiff  had  raised 
his  lot  to  grade,  a  wall  or  rip  rap  sufficient  for  its  protection  against 
damage  could  have  been  built  for  twenty-five  dollars.  The  defendant 
asked  the  court  to  instruct  as  follows :  **  The  law  makes  it  the  duty  of 
all  persons  to  protect  their  own  property  from  damages,  if  they  can  do  so 
by  ordinary  efforts,  and  they  can  charge  the  delinquent  party  for  such 
expense  and  efforts  only.  Henoe,  the  court  instruct  you  that  if  you  find 
that  the  plahitiff  at  a  reasonable  expense  could  have  protected  his  prop- 
erty by  building  what  the  witnesses  call  a  rip  rap  or  wall,  and  he  has 
failed  to  do  so,  then  all  he  can  recover  as  damages  will  be  the  cost  of 
such  rip  rap  or  wall."  The  refusal  to  give  this  instruction  is  assigned  as 
error.  That  it  should  have  been  given,  see  Simpson  v.  Simpson^  34 
Iowa,  568. 

V.  The  court  in  substanoe  instructed  the  jury  that  if  plaintiff  was 
entitled  to  recover,  the  measure  of  his  damages  would  be  the  difference 
in  the  value  of  the  lot  immediately  before  and  inmiediately  after  the 
grading  of  the  street  and  the  ooiintmction  of  the  culvert.    This  instmetioa 
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is  erroneous.  The  rale  announced  by  the  court  is  the  proper  one  when 
the  act  complained  of  takes  a  part  of  or  effects  a  change  in  the  realty 
itself,  which  is  the  subject  of  controversy.  In  this  case  no  part  of  the 
lot  was  taken,  nor  was  any  change  wrought  upon  it.  The  ravine  was 
removed  thirty  feet  from  the  lot,  which  all  the  testimony  shows  greatly 
improved  its  appearance.  The  only  detriment  which  the  lot  sustains  is 
in  its  liability  to  overdo w  from  unusually  heavy  rains.  The  true  measure 
of  damage  is  the  injury  which  the  lot,  buildings  and  other  property  of 
plaintiff  sustains  from  the  successive  overflows  when  they  occur,  unless  it 
should  appear  that  by  reasonable  expenditure  and  precaution  he  could 
have  guarded  against  injury. 

VI.  It  is  ui^ed  that  the  instructions  are  not  excepted  to  in  such 
manner  that  the  errors  assigned  upon  them  can  be  reviewed.  That  case 
establishes  the  rule  which  applies  under  section  2789  of  the  Code,  where 
the  exceptions  are  not  taken  at  the  time  the  instructions  are  given,  but 
within  three  days  after  verdict.  The  abstract  in  this  case  shows  that  the 
instructions  complained  of  were  excepted  to  at  the  time  they  were  given. 
The  exception  is,  therefore,  governed  by  section  2787  of  the  Ck)de,  which 
provides  that  it  may  be  without  any  stated  reason  therefor. 

The  foregoing  discussion  presents  our  views  upon  all  the  questions 
which  will  probably  arise  upon  the  re-trial.  It  follows  that  the  judgment 
must  be  Reversed. 

NOTB.— As  to  daty  of  maniclpal  coiporatioiifl  as  to  sewers,  see  City  of  Cine^tinaH  v. 
Penny t  8  Am.  Rep.  73  ;  S.  0.,  21  Ohio  St  499  ;  ThitnUm  y.  8t,  JoBeph,  11  Am.  Rep. 
463  ;  S.  C,  51  Mo.  010  ;  Dixon  y.  Baker,  16  Am.  Rep.  591 ;  S.  a,  65  m.  518. 

It  is  well  settled  that  a  municipal  oorporatioii  is  not  responsible,  in  a  priyate  action, 
for  not  providing  sewerage  for  every  or  for  any  x>art  of  the  dty  or  village.  The  daty 
of  providing  sewers  is  one  requiring  the  exercise  of  deliberation,  judgment  and  discr^ 
tion,  and  is  judicial  in  its  nature.  For  misoonduct  or  delinquency  in  the  performance 
of  judicial  duties  no  action  lies.  But  where  a  duty  purely  ministerial  is  violated  or 
negligently  performed,  by  a  public  body  or  officer,  an  injured  party  may  have  redress 
by  action.  The  ordinance  of  a  city  corporation,  directing  the  construction  of  a  public 
improvement  within  the  general  scope  of  its  powers,  is  a  judicial  act ;  but  the  protecu- 
Hon  of  the  work  is  ministerial  in  its  character,  and  the  corporation  must  see  that  it  is 
done  in  a  safe  and  skillful  manner.  The  powers  and  duties  of  the  common  council  in 
regard  to  the  opening  of  sewers,  etc.,  are  discretionary;  no  liability  arises  for  injuries 
caused  by  the  making  of  an  improvement,  but  for  misconduct  and  unskUlf ulness  in 
effecting  the  improvement,  and  for  not  keeping  it  in  proper  condition  after  it  has  been 
made,  an  action  will  lie. 

Mills  V.  City  of  Brooklyn,  32  N.  T.  489 ;  Wilson  y.  Mauor,  etc.,  of  New  York,  1 
Denio,  696.  Having  pohited  out  this  distinction  which  is  observed  In  the  dedsiou, 
we  will  cite  some  of  the  cases  which  bear  upon  this  subject 

An  early  and  important  case  is  Bocksster  WhiU  Lead  Oo,  ▼.  Ths  Oity  qf  Boefteiter,  t 
K  T.463. 

Fhis  was  an  action  to  recover  damages  for  Injuries  caused  to  plainttfTs  factory,  1^ 
negligence  in  the  construction  of  a  culyert    The  referee  reported,  that  a  aatonl 
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stream,  which  was  the  outlet  for  the  surface  waters  of  fouT  hundred  acres  7f  land,  and 
having  its  sonroe  eighty  rods  west  of  State  street,  in  the  above  city,  crossed  the  street 
near  plaintiff's  factory.  That  by  direction  of  the  common  council,  a  culvert  was  con- 
structed to  carry  off  all  the  water  of  the  stream.  That  it  was  built  by  a  non-profes- 
sioual  engineer,  and  should  have  been  one-third  larger.  That  a  flood  occurred  from 
rain  and  the  melting  of  snow  on  the  land  drained,  which  produced  an  amount  of  water 
that  the  culvert  was  unable  to  pass,  and  the  water  set  back  on  and  injured  plaintiff's 
premises.  That  the  culvert  was  abundantly  large  for  the  natural  stream,  but  was  in- 
sufficient to  carry  off  the  water,  when  a  great  rain  or  melting  of  snow  occurred.  Under 
this  state  of  facts  the  court  held  that  the  city  was  liable.  They  say  :  *'  A  municipal 
corporation  in  the  construction  of  its  sewers,  drains,  etc.,  is  bound  to  exercise  that  care 
and  prudence  which  a  discreet  and  cautious  individual  would  use,  if  the  whole  loss  or 
risk  were  to  be  his  own."  "The  corporation  having  undertaken  to  build  sewers  in 
pursuance  of  the  power  conferred  by  charter,  they  were  bound  to  exercise  such  skill  in 
the  construction,  and  to  give  such  sufficiency  of  capacity  to  the  drain,  as  that  it  should 
not  become  a  nuisance  to  the  property  of  tiiose  persons  who  resided  in  the  neighbor- 
hood.  Or  in  other  words,  having  elected  to  act,  under  the  power  granted  by  charter, 
they  must  be  held  responsible  for  a  complete  and  perfect  execution.  It  is  the  duty  of  a 
municipal  corporation  to  build  a  sewer  so  that  it  shall  not  become  a  nuisance  to  the 
neighborhood,  as  much  as  it  is  to  avoid  the  same  result,  by  keeping  it  in  repair  after  It 
has  been  built" 

Mayer,  etc,  qf  New  York  v.  Furze,  3  Hill,  612.  Error  to  the  New  York  Common 
Pleas.  Furze  brought  action  alleging  his  occupancy  of  a  building  on  Pearl  street  \  that 
there  were  sewers  and  culverts  in  said  street,  designed  to  carry  off  the  water,  which  the 
defendants  allowed  to  become  filled  up  and  obstructed,  by  reason  of  which  his  premises 
were  overflowed.  The  court  below  charged  the  jury  that  the  defendants  were  bound 
to  put  and  keep  in  repair  the  sewers,  etc.,  and  to  see  that  they  remained  unobstructed 
so  as  to  carry  off  the  rain  or  water  from  the  streets. 

The  plaintiff  had  judgment,  which  was  affirmed. 

B<xrtony.  City  of  Syracuse,  36  N.T.  54.  This  was  an  action  on  the  case  for  negli- 
gence, in  wliich  defendant  was  charged  with  culpability,  in  omitting  to  keep  a  sewer  in 
proper  repair,  and  in  suffering  it  to  become  filled  with  dirt  and  rubbish  by  reason  of 
which  the  flow  of  the  water  was  impeded,  causing  it  to  set  back  through  the  drain  into 
plaintiff's  cellar  to  his  injury.  The  court  held  that  **in  the  construction  qf  sewers  and 
in  keying  them  in  repair,  municipal  corporations  act  ministerially,  and  are  bound  to 
exercise  needful  diligence,  prudence  and  care." 

Lewenthal  v.  The  Mayor,  etc,,  of  New  York,  61  Barb.  fill.  The  plaintiff's  house  was 
overflowed  by  water  flowlDg  therein  from  ^e  street  sewer  through  the  sewer  conneo- 
tion.  The  plaintiff  alleged  that  by  reason  of  carelessness  and  unskillf  ulness  in  con- 
structing the  sewer,  the  same  **  was,  and  is  of  insufficient  sise  and  capacity  to  carry  off 
the  water  and  refuse  which  it  was  and  is  intended  to  do,"  and  "  is  utterly  insufficient 
and  unfit  to  perform  the  work  for  which  it  was  constructed."  The  overflow  happened 
when  there  was  a  very  heavy  shower  of  rain.  The  court  held  :  An  action  will  lie 
against  the  corporation  to  recover  the  damages  sustained  by  an  individual  by  the  burst- 
ing o^  overflowing  of  a  sewer  built  under  the  direction  of  such  corporation,  and  made  of 
insufficient  size  and  capacity  to  carry  off  the  water,  where  the  injury  done  was  the 
direct  consequence  of  the  imperfect  and  insufficient  construction  of  the  sewer,  of  which 
the  corporation  had  repeated  notice. 

Another  question  arises  in  the  consideration  of  this  subject,  viz. :  Must  knowledge 
in,  or  notice  to,  the  public  authorities,  of  the  defects  which  existed,  be  shown  in  order 
to  fix  this  liability  ?  This  is  not  in  all  cases  necessary.  In  Barton  v.  City  of  Syracuse^ 
supra,  BoGKBS,  J.,  remarks:  ** It  is  also  insisted  that  the  recovery  is  erroneons,  because 
there  was  no  xnroof  of  notice  to  the  corporation  of  the  needed  repair,  before  the  injury 
complained  of  occurred.    Such  notice  was  not,  however,  necessary  in  this  case.    The 
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iBjvry  hereTOBdltod  lifmi  au  omiadon  of  doty— anagleet  to  do  aa  act  which  it 
inenmbent  on  the-deteiidant  to  do." 

'McGartky^T.  City  ofSpraamey  46  K.  T.  19i.  The  pMatHFB  premiieB  weie  flooded, 
and  his  goods'weve'danuiged,  dn  ooaseqoenoe  of  the  inability  of  a  branch  sewer  to  carry 
off  the  -water -which  feUdaving  a  heavy  lain,  and  which  luul  become  obstraoted  by  the 
falling  of  a  poftion  of  the  bricks  of  which  the  inlet  was  constmcted,  and  the  accnmnla- 
tioD  of  mad  and  street  'iQKh.  The  point  was  raised  that  the  city  had  no  notice  that  the 
sewer  neMed  tepairlug.  The  ooort  held  that  mere  absence  of  notice  does  not  necessa- 
rily'absolve  the  dty  from  the  charge  of  negligence.  Rapallo,  J. :  "  Where  the  obstruc- 
tion'ordilafyidation  is  an  oidlnary  result  of  the  use  of  the  sewer  which  ought  to  be  an- 
ticipated, and  oonld  be  gnarded  against  by  oooasional  examination  and  cleansing,  the 
omission  to  make  such  examination,  and  to  keep  the  sewer  dear,  is  a  neglect  of  duty 
which  Tenders  the  dty  liable." 

It  is  not  necessary  that  the  city  shoold  haves»pres9  notice  of  defects,  if  ample  time 
has  elapsed  to  render  them  notorions.  Bequa  v.  City  of  Sochetter,  45  N.  Y.  129; 
Walker  v.  City  o/Loekport,  43  How.  966. 

There  is  a  tinrd  qilleetion  of  vast  importance,  and  which  arises  very  frequently.  A 
oerpoiation  being  the  jndge  as  to  whether  it  will  build  sewers  at  all  or  not,  is  it  also  the 
sole  judge  as  to  the  natore,  dimensions,  and  capacity  of  the  sewers  which  it  has  deter- 
xflined  to  bniki  ?  Is  a  feeciatian  of  the  common  council,  or  the  decision  of  a  public  offi- 
cer, determining  the  size  of  the  sewers  which  are  to  be  built,  a  judicial  act  for  neglect  or 
deHnqnency  in  the  performance  of  which  a  dvll  action  is  not  maintainable  ? 

in  MeOaiihy  t.  dty  of  Syracttse,  n^n-a,  Rapallo,  J.,  says  :  '*  The  entire  omission 
to  construct  a  eewer,  or  the  failure  to  make  it  of  nafftdent  size,  has  been  held  not  to 
create  a  liability  on  the  part  of  the  city,  for  the  reason  tlu&t  the  duty  of  determining 
where^sswefs  sbadl  be  looited,  and  their  €ttmengionSy  is,  in  its  nature,  judicial."  Judge 
Bapaux)  cites  in  support  of  this  view,  ifiUs  v.  City  of  Brooklyn,  32  N.  T.  489.  This 
language,  however,  is  clearly  6bitei\  for  the  question  before  the  court  was  not  of  con* 
struction,  but  of  obstruction. 

In  the  MiHs  ease  the  plaintiff's  premises  were  injured  by  the  inability  of  a  sewer  to 
entry  off  the^rater  which  ran  toward  it  The  complaint  alleged  the  erection  of  certUn 
seweij  by  the  city  ;  that  said  sowers  are,  and  a>ways  liave  been,  insufficient  to  conduct, 
■nd  carry  away  pM«iiptiy,the  water,*'  etc.  Dbnio,  Ch.  J.,  8a3rB  :  The  grievance  of 
which  the  plaintffis  oompUdn  is,  that  suffident  sewerage  to  carry  off  the  surface  water 
from  thdr  lot  and  hoase  has  not  been  provided.  A  sewer  of  a  certain  capadty  was 
built,  but  it  was  insufficient  to  carry  off  all  the  water  which  came  down  in  a  rain  storm, 
and  the  plaintnTs'  premises  were,  to  a  certain  extent,  unprotected.  Theur  condition  was 
certainly  no  worse  than  it  would  faaye  been  if  no  sewer  at  all  had  been  constructed.  So 
far  as  the  one  laid  down  opeiated  it  relieved  the  plaintiff's  lot,  but  the  relief  was  not 
adequate.  If  the  defendants  wonld  have  been  liable  if  they  had  done  nothing,  they 
are  of  course  HaUe  for  the  Insuffldent  character  of  the  work  which  they  constructed.'* 
The  judge  clearly  shows  that  no  liability  attaches  for  an  omission  to  provide  any  sewer- 
age, and  then  he  holds  t^t  the  corporation  is  the  judge  of  the  size  of  the  sewers  which 
itwfllbuild,  and  that  t^ey  are  not  responsible  if  they  prove  insuffldent  He  remarks, 
^  tiMt  it  is  a  wise  provision  of  the  law  that  an  actiim  for  damages  does  not  lie  for  errors 
of  judgment  on  the  part  of  the  agents  of  the  public ."  This  language  however,  is  used 
iR«  ease  where  the  error  of  judgment  was  not  the  cause  of  the  injury. 

In  Ashley  v.  City  of  Port  Huron,  15  Alb.  L.  J.  81,  recently  decided  by  the  Supreme 
Oamtof  Michigan,  Gooun',  J.,  examined  with  hisnsnal  ability  the  principle  and  the  au- 
thorities relatbig  to  the  liaMlity  of  munidpcl  oorporatkms  respecting  sewers.  The  Court 
dedded  the  following  piopoBitious  : 

A  municipal  oorporation  is  sot  Bable  to  individuals  for  damages  sustained  by  them 
throagfa  Its  faihiroto  eorerdne  its  legidatlve  anthority,  or  thtongh  any  proper  «eroisa 
tSiereof. 
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Bat  a  manidpal  oorpoiation  is  no  more  exempt  fromliabiUl^y  tliaaan  individaal 
when  that  which  it  doee  neoeoaarily  or  natmally  lesnltB  in  the  invasion'  of'  the  Imeliold 
of  a  citi£6n. 

"  Therefore,  if  a  city  so  construct  a  sewer  that  the  noeeoBaryrewlt  is  tbatwatsnr  an 
collected  by  it  and  thrown  npon  the  private  premisssof  an  individual  to  his  injnry,  the 
dty  is  responsible  for  sach  injury. 

The  flooding  of  private  premises  is  jast  as  mneh  an  appropriation  of  private  property 
as  would  be  the  taking  of  an  easement  in  it 

The  opinion  was  as  follows  : 

CooLBY,  Ch .  J.  The  action  iu  this  case  was  instituted  to  recover  damages  for  an  injury 
caused  to  the  house  of  the  plaintifF  by  the  cutting?  of  a  sewer  under  the  direction  of  the 
city  authorities,  and  under  dty  legislation  the  validity  of  which  in  xioint  of  form  is  not 
disputed  ;  the  necessary  result  of  cutting  the  sewer  the  plaintiff  daims  was  to  collect 
and  throw  large  quantities  of  water  upon  his  premises  which  otherwise  would  not  have 
flowed  upon  them,  and  it  is  for  an  injury  thereby  caused  that  he  sues.  The  evidence 
offered  on  the  part  of  the  plaintiff  tended  to  establish  the  case  he  declared  npon,  but 
the  court  instructed  the  jury  that  though  they  should  find  tlie  facta  to  be  as  the  plaintifl 
claimed,  they  must  still  return  a  verdict  for  the  defendant  The  ground  of  this  decision, 
as  we  understand  it,  was,  that  the  dty,  in  ordering  the  constructiau  of  the  sewer  and  in 
oonstruciiing  it,  was  acting  in  the  exercise  of  its  legislative  and  discretionary  authority, 
and  was  consequently  exempt  from  any  liability  to  persons  who  might  happen  to  be  iup 
jured .  That  is  the  ground  that  is  assumed  by  couusel  for  thOi  city  in  this  court,  and  it 
is  supposed  to  be  the  ground  on  which  the  case  was  dedded  in  the  coiut  below. 

In  Pontiac  v.  Carter^  32  Mich.  164,  the  question  of  the  liability  of  a  munidpal  corpora- 
tion for  an  injury  resulting  from  an  exercise  of  its  legislative  powers  was.  considered, 
and  it  was  denied  that  any  liability  could  arise  so  long  as  the  corporation  confined 
itself  within  the  limits  of  its  jurisdiction.  That  was  a  case  of  an  inddentaL  injury  to 
property  caused  by  the  grading  of  a  street  The  plaintiff's  premises  were  in  no  way 
invaded,  but  they  were  rendered  lees  valuable  by  the  grading,  and  tliere  was  this 
peculiar  hardship  in  the  case,  that  the  injury  was  mainly  or  wholly  owing,to  the  fad 
that  tiie  plaintiff's  dwelling  had  been  erected  with  refeieuee  ta  a.grade  previously 
established  and  now  changed.  In  the  subsequeiit  case-  of  CUy-of  Deiwitw,  Beekmant 
M  Mich.  125,  the  same  doctrine  was  reaffirmed.  That  was  a  case  ol  injury  by  being 
overturned  in  a  street  in  consequence  of  what  was  claimed  to  be  an  insalRdeat  covei- 
ingof  a  sewer  at  a  point  where  two  streets  crossed  each  otiier.  It  was- coasted^ upon 
as  a  case  of  negligence,  but  the  negligence  consisted  only  in  tills  :  tiiat  the  city  had 
failed  to  provide  for  covering  the  sewer  at  the  crossing  of  a  -street  for  sadbi'  a  widlli 
Bs  a  proper  regard  for  the  safety  of  i)eople  passing  along  the  street  woaldre«[aire«  If 
this  case  is  found  to  be  within  the  principle  of  the  cases  referred  to,  the  rallng  below 
most  be  sustained,  and  that,  we  think,  is  the  only  question  we  .have  to  diasuasi 

The  cases  that  bear  upon  the  precise  point  now  involved  are  namesons.-  In  Prapiry^ 
tors  of  Locks  f  etc.,  v.  Lowell,  7  Gray,  223,  it  was  held  that  a.cHy  was  liable  inan  aefetoii 
of  tort  for  draining  water  through  sewers  and  drains  into  a  canal  owttsdr  by  a  private 
corporation,  thereby  causing  injury  to  the  canal ;  the  condusioii  being  pkanted  on-tlie 
right  of  the  corporation  '*  to  an  unmolested  enjoyment  of  the  proper^."  In  FrankUn 
V.  Fisk,  13  Allen,  211,  it  is  said  by  Chapman,  J.,  ''when  highways areestabUshedtbegr 
are  located  by  tiie  public  authorities  with  exactness,  and  the  easemeBt  of  the  pnbUe, 
whidi  consists  of  the  right  to  make  them  safe  and  convenient  for  traveleni,a]id  to  use 
them  for  public  travel,  does  not  extend  beyond  the  limit  of  the  locattoa.  A  snveyor 
of  highways  who  fells  a  tree  upon  the  adjoining  land  extra  vkuny  is  a  •  trospaaimr-  (dting 
Elder  v.  BemiSf  2  Mete  299) ;  neither  his  office  nor  the  existenee^of  ■  the  higfawwy  gives 
him  any  authority  to  meddle  with  the  land  outside  the  limits  of  the  higbiffay.  In 
Haskell  V.  New  Bee^ord,  106  Mass.  2W,  a  city  was  hekl  liable  to  the  owner  of  a  pilvats 
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doek  into  which  to  his  injury  the  mnd  and  filth  from  its  sewer  was  dischaiged.  In 
Wilwn  V.  New  Torkf  1  Denio,  605,  on  facts  substantially  Ulie  those  in  the  present  case, 
it  was  denied  that  pliiiuti£f  had  any  redress  against  the  city.  This  decision  was  after- 
ward questioned  in  the  same  ooait  ( Week  y.  Srockport^  16  N.  T.  161, 170,  noU)^  and  in 
some  other  cases  to  which  reference  will  be  made  further  on.  In  Laoour  y.  New  York, 
3  Duer,  406,  it  was  decided  that  a  municipal  ooiporation  in  the  exercise  of  its  authority 
over  its  property  was  as  much  bound  to  manage  and  use  it  so  as  to  produce  no  injury 
to  others  as  would  be  an  indiyidual  owner,  and  tliat  if  the  necessary  result  of  an  excaya- 
tion  in  a  public  street  was  to  injure  the  building  on  adjoining  ground,  the  corporation 
must  respond  for  such  injury.  In  Conrad  y.  Ithacay  16  N.  Y.  158,  a  municipal  corporsr 
tion  was  held  liable  to  one  whose  building  was  carried  away  in  consequence  of  the 
negligent  construction  of  a  bridge  by  the  corporation  over  a  stream  flowing  through  it 
In  Rochester  White  Lead  Co.  y.  Socfiesterf  3  N.  T.  463,  the  city  was  made  to  respond  in 
damages  for  flooding  private  premises  with  waters  gathered  in  the  sewer.  This  case 
is  commented  on  in  Mills  y.  Brooklyriy  32  N.  T.  489,  and  distinguished  from  one  in 
which  the  injury  complained  of  arose  from  the  insuffldency  of  a  sewer  which  was 
constructed  in  accordance  with  tlie  plan  determined  upon.  Obviously  the  complaint 
in  that  case  was  of  the  legislation  itself,  and  of  incidental  injuries  which  it  did  not  sufll- 
dently  provide  against  The  like  injuries  might  result  from  a  failure  to  construct  any 
sewer  whatever.  But  dearly  no  aotion  could  be  sustained  for  a  mere  neglect  to  exer- 
cise  a  discretionary  authority.  Compare  Smith  v.  Mayor ^  etc.y  6  N.  T.  Su]).  (T.  & 
C.)  685  ;  4  Hun,  637  ;  Nims  y.  Mayor^  etc.,  59  N.  T.  50a  Cases  of  flooding  lands  by 
neglect  to  keep  sewers  ill  repair,  of  which  Barton  v.  Syracuse^  37  Barb.  292,  and  36  N. 
T.  51,  is  an  instance,  are  passed  by,  inasmuch  as  it  is  not  disputed  by  counsel  for  the 
defendant  in  this  case,  that  for  negligent  injuries  of  that  description  the  corporation 
would  be  responsible.  Those  cases  are  supposed  by  counsel  to  be  distingnished  from 
the  one  before  us  in  this — that  here  the  neglect  complained  of  was  only  of  a  failure  to 
exercise  a  legislative  function,  and  thereby  provide  the  means  for  carrying  o£F  the 
water  which  the  sewer  threw  upon  the  plaintiff's  premises.  The  distinction  is  that  tha 
obligation  to  establish  open  sewers  is  a  legislative  duty,  while  the  obligation  to  keep 
them  in  repair  is  ministeriaL  But  it  is  not  strictiy  the  failure  to  construct  sewers  to 
carry  off  the  water  that  is  complained  of  in  this  case  ;  it  is  of  the  positive  act  of  casting 
water  upon  the  plaintiffs  premises  by  the  sewer  already  constructed. 

An  action  like  the  one  at  bar  was  sustained  in  Nevins  v.  Peoria^  41  111.  502;  Aurora 
y.  QUlett,  56  id.  132;  Aurora  v.  Reed,  JSJ  id.  30;  Alton  y.  Hope,  68  id.  167;  Jacksonville 
y.  Lambert,  62  id.  609.  The  same  is  true  of  Pettingrew  y.  Evansville,  26  Wis.  223, 
where  Dixon,  Ch.  J.,  is  at  some  pains  to  distinguish  tiie  case  from  one  of  merely  ind- 
dental  injuries.  The  case  of  Vincennes  v.  Richards,  23  Ind.  381,  appears  by  the  report 
to  have  turned  on  this  distinction;  and  see  Cotes  v.  Davenport,  9  Iowa,  227.  The  doc- 
trine of  the  foregoing  cases  is  approved  by  Judge  Dillon  in  his  treatise  dn  Munidpal 
Corporations,  vol.  2,  p^  799,  note,  where  several  Upper  Canada  cases  are  dted  in  its  sup- 
port We  refer  also  to  Mer^ld  v.  Worcester,  110  Mass.  216,  where  the  same  distinc- 
tion is  somewhat  considered  by  Wellb,  J.  In  St  Peter  v.  DeTinison,  68  K.  T.  416,  the 
action  was  against  a  contractor  with  the  State  for  the  enlargement  of  the  canal,  who,  in 
blasting  rode,  had  caused  an  injury  to  the  plaintiff  while  the  latter  was  employed  on 
other  premises  in  the  vidnity.  Tlie  defendant  daimed  the  same  exemption  which  the 
State  would  have  had  under  the  same  drcumstanoes.  Conceding  that  he  might  stan<f 
in  the  place  of  the  State,  the  court  hdd  he  was  not  entitied  to  protection.  Even  the 
State,  it  was  said,  could  not  intrude  upon  the  lawful  possession  of  a  citizen.  The  caese 
of  incidental  injuries,  where  the  actor  confined  himself  to  the  premises  where  he  had  a 
right  to  work,  was  considered  and  distingnished,  and  the  clear  liability  of  the  defend* 
ant  where  the  injury  was  accomplished  by  an  actual  invasion  of  another's  premises, 
wasalllrmed. 

It  is  very  manifest  from  this  reference  to  authorities  that  they  recognize  in  moiddpal 
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ooiporatious  no  exemptioii  from  responsibility  where  the  injury  an  individual  has  re- 
ceived is  a  direct  injury  accomplished  by  a  corporate  act,  which  is  in  the  nature  of  a 
trespass  npon  him.  The  right  of  an  individual  to  the  occupation  and  enjoyment  of  his 
premises  is  exclusive,  and  the  public  authorities  have  no  more  liberty  to  trespass  npon 
it  than  has  a  private  individual.  If  the  corporation  send  people  with  picks  and  spades 
to  sat  a  street  through  it  without  first  acquiring  the  right  of  wi^,  it  is  liable  for  a  tort ; 
but  it  is  no  more  liable  under  such  circumstances  than  it  is  when  it  pours  upon  his  hind 
a  flood  of  water  by  a  public  sewer,  so  constructed  that  the  flooding  must  be  a  necessary 
reeutt.  The  one  is  no  more  unjustifiable  and  no  more  an  actionable  wrong  than  the 
oU^r.  Each  is  a  trespass,  and  in  each  instaucethe  city  exceeds  its  lawful  jurisdiction. 
A  municipal  charter  never  gives  and  never  could  give  authority  to  appropriate  the  free- 
hold of  a  citizen  without  compensation,  whether  it  be  done  through  an  actual  taking  of 
it  for  streets  or  buildings,  or  by  flooding  it  so  as  to  interfere  with  the  owner's  posses- 
sion. His  property  right  is  appropriated  in  the  one  case  as  much  as  in  the  other.  Ptmi' 
pel'v  V.  Green  Bay  Oo.^  18  Wall.  16;  Kismond  v.  Qrem  Bay  Co,,  1  Wis.  316;  Eaton  v. 
B.  a  AM.  R.  R.  Co.,  51N.  H.  601 

A  like  excess  of  jurisdiction  appears  when  in  the  exercise  of  its  powers  a  municipal 
corpoiation  creates  a  nuisance  to  tike  injury  of  an  individual.  The  doctrine  of  liability 
in  such  cases  is  familiar,  and  was  acted  upon  in  Pennoyer  y.  Saginaw,  8  Mich.  R34. 

The  recent  case  of  Rowe  v.  Fortsmouth,  decided  by  the  Supreme  Court  of  New 
Hampshire,  66  N.  H.  291,  is  in  accord  witii  the  views  we  have  expressed. 

It  follows  that  the  judgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 


Peed  y.  McEee. 

(42  Iowa,  689.) 

ilUffcU  contract  —  mortgage  to  compound  feUmy, 

Defeiidant's  son  having  been  guilty  of  the  crime  of  embezzlement,  defendant  executed 
a  mortgage  in  settiement  of  the  amount  embezzled  in  consideration  of  an  agreement 
that  the  son  should  not  be  prosecuted.  Held,  that  the  consideration  was  illegal  and 
the  mortgage  void. 

ACTION  to  foreclose  a  mortgage  executed  by  John  and  Jane  McEee 
to  secure  certain  promissory  notes  made  by  B.  A.  McEee.  The 
petition,  in  addition  to  the  foreclosure  of  the  mortgage,  asks  judgment 
against  the  maker  of  the  notes.  A  decree  was  entered  dismissing  the 
petition  as  to  John  and  Jane  McEee,  and  granting  the  relief  asked 
against  the  other  defendant.     Plaintiff  appeals. 

Jcanei  Ernbree  and  McHenry  Sf  Bowen^  for  appellant 

S.  N,  Lindley  and  Howe  ^  OampheU^  for  appellees. 

Bbok,  J.  The  answer  of  the  mortgagors,  John  and  Jane  McEee, 
shows  that  they  were  sureties  upon  the  notes  secured  by  the  mortgage, 
and  the  only  consideration  thereof  was  the  compounding  of  a  felony  of 
which  their  co-defendant  and  son,  R  A.  McEee,  had  been  guilty  in  em 
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bezzling  a  large  sum  of  money  ;  that  plaintiff  had  fall  knowledge  of  the 
crime,  and  for  the  protection  of  Stewart  Groodrell,  late  United  States 
Pension  Agent,  for  whom  plaintiff  was  acting  as  clerk,  against  loss 
on  acconnt  of  snch  embezzlement,  the  notes  were  executed  under  an 
agreement  to  compound  and  settle  the  crime,  and  in  consideration  there- 
of ;  and  that  defendants  were  induced  to  execute  the  mortgage  in  suit, 
which  covers  their  homestead,  in  consideration  that  their  son  and  co- 
defendant  should  be  relieved  from  all  prosecutions  on  account  of  the 
crime  of  which  he  was  charged,  which  was  promised  them  by  plaintifiE, 
and  held  out  as  an  inducement  for  the  execution  of  the  mortgage. 

In  our  opinion  the  evidence  before  us  sustains  this  defense.  There  is 
conflict  upon  this  point  of  the  case  between  the  evidence  of  the  witnesses 
of  the  respective  parties,  but  in  our  judgment  the  fair  preponderance 
is  upon  the  side  of  defendants.  There  can  be  no  doubt,  we  think,  that 
defendants  executed  the  mortgage  for  the  purpose,  and  no  other,  of  re- 
lieving their  son  from  prosecution  on  account  of  his  crime,  and  that  the 
inducements  in  the  nature  of  agreements  and  promises  that  he  should 
not  be  prosecuted,  led  them  to  believe  that  he  would  be  discharged  from 
arrest  under  which  he  was  then  held,  and  no  future  steps  would  be  taken 
to  bring  him  to  justice.  We  are  well  satisfied  that  plaintiff,  the  agent 
of  Goodrell,  who  was  the  sufferer  by  the  crime,  if  not  a  direct  party  to 
these  agreements  and  promises,  had  full  notice  that  they  were  made  and 
that  they  were  used  as  an  inducement  influencing  defendants  to  execute 
the  mortgage.  Indeed  the  preponderance  of  the  evidence  is  to  the  effect 
that  he  authorized  the  agreement  to  be  made  and  sanctioned  it  after  it 
was  entered  into. 

The  offense  charged  against  defendant's  son  b  and  was  at  the  time  a 
felony.  Rev.,  §  4244.  The  compounding  of  crimes  of  this  character 
was  punishable  as  a  misdemeanor.  Rev.,  §  4287.  The  promises  and 
agreement  under  which  defendants  executed  the  mortgage  were,  there* 
fore,  in  violation  of  law,  and  the  instrument  sued  on,  being  based  upon 
such  promises,  and  a  part  of  the  unlawful  agreement,  will  not  be  en* 
forced  in  an  action  thereon,  but  will  be  held  void.  This  conclusion  fe 
based  upon  doctrines  too  familiar  to  require  the  citation  of  authorities 
in  their  support. 

In  our  opinion,  therefore,  the  court  below  correctly  ruled  in  holding 
that  plaintiff  could  not  recover  upon  the  mortgage,  and  the  decree  dis- 
missing the  petition  as  against  John  and  Jane  McKee  must  be  affirmed. 
No  question  arises  in  this  court  in  regard  to  the  judgment  rendered  on 
the  note  against  R.  A.  McKee,  as  he  does  not  appeal  therefrom. 


or  Tan 


SUPREME   COURT 


OF 


MICHIGAN. 


Underwood  v.  People. 

(82  Mich.  1.) 

CmuHtuiional  law  —  verdict  ofjvary  —  cor{finement  of  om  aequiUed  on  dke  grmmd  nf 

insanity  —  due  process  of  law. 

A  statote  provided  that  when  the  defense  of  insanity  was  set  up  npon  the  trial  of  an 
indictineut  for  mnider,  etc.,  the  jury  should  find  specially  whether  the  defendant 
was  insane  when  the  alleged  crime  was  committed,  and  that  if  they  acquitted  on  that 
ground  the  verdict  should  so  state;  that  thereupon  the  court  should  sentence  the  de* 
fendant  to  confinement  in  the  insane  hospital  until  such  time  as  the  governor  should 
discharge  him  ;  that  such  discharge  should  be  granted  whenever  the  prison  inspectors 
should  summon  certain  officers  named,  to  examine  the  defendant  and  they  should 
certify  to  the  governor  that  he  was  no  longer  insane.  Heldf  (1)  that  the  jury  had  the 
constitutional  right  to  give  a  general  verdict,  but  that  a  special  verdict  was  not 
unanthorised ;  (2)  that  the  statute  was  unconstitutional  in  that  it  provided  for  depriving 
one  of  his  liberty  without  due  process  of  law 
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NDICTMENT  for  murder.    The  opinion  states  the  case. 

Henry  M,  Cheever^  for  plaintiff  in  error. 

Andrew  J.  Smithy  Attorney-Greneral,  for  the  People* 


Campbell,  J.  Underwood  brings  error  upon  a  jodgment  of  the  re- 
corder's court  of  Detroit,  whereby  he  was  committed  to  the  State  prison 
insane  hospital,  as  a  person  charged  with  murder  and  acquitted  on  the 
ground  of  insanity.     He  claims  that  the  statute  is  invalid. 

The  statute  in  question,  being  act  No.  168  of  the  Laws  of  1873,  en* 
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titled  ^<  An  act  to  provide  for  the  custody  and  safe-keeping  of  personi 
who  are  tried  for  murder  and  other  high  crimes,  and  are  acquitted  by 
reason  of  insanity/'  provides  in  substance,  that  when  the  defense  of  in- 
sanity is  set  up  in  the  cases  provided  for,  the  jury  shall  find  specially 
whether  the  respondent  was  insane  when  the  alleged  crime  was  com- 
mitted, and  if  acquitted  on  that  ground  the  verdict  shall  so  declare,  in 
such  case  the  court  is  to  sentence  him  to  confinement  in  the  insane  hos- 
pital of  the  State's  prison  until  discharged  in  the  manner  pointed  out. 
This  can  only  be  done  when  the  prison  inspectors  summon  (as  they  are 
empowered  to  do)  the  circuit  judge  of  the  circuit  from  which  he  is  sent, 
and  the  medical  superintendent  of  the  Kalamazoo  insane  asylum,  who 
are  thereupon  to  examine  into  his  condition,  and  if  they  certify  he  is  not 
insane,  the  governor  is  to  discharge  him. 

The  finding  of  the  jury  is  confined  to  the  prisoner's  condition  at  the 
time  of  the  commission  of  the  alleged  criminal  act.  The  indictment  or 
information  embraces,  and  can  lawfully  embrace,  no  issue  except  the 
prisoner's  guilt  as  charged.  The  right  of  trial  by  jury  is  secured  by 
constitutional  provisions,  and  it  would  not  be  competent  to  make  any 
substantial  changes  in  its  character.  As  suggested  in  People  v.  Marion, 
29  Mich.  31,  one  of  its  substantial  elements  is  the  right  af  the  jury  to 
give  a  general  verdict  on  the  merits.  Any  collateral  inquiry  would  be 
foreign  to  the  issue.  And  as  no  insane  person  is  subject  to  be  put  on 
trial,  a  finding  that  they  had  been  trying  such  a  person  would  be  some- 
what inconsistent  with  the  notion  that  the  trial  could  have  been  proper. 
The  statute  has  avoided  this  error  by  confining  their  attention  to  the 
time  of  the  offense  ;  and  while  it  is  not  competent  to  prevent  an  acquit- 
tal on  a  reasonable  doubt  of  insanity,  which  would  require  a  general 
verdict  of  not  guilty,  yet  if  the  jury  agree  that  the  prisoner  was  insane, 
md  that  he  would  have  been  guilty  if  not  so,  they  are  undoubtedly  at 
liberty,  though  they  cannot  be  compelled,  to  find  that  fact  specially.  We 
f^annot  hold  a  special  verdict  or  finding  unauthorized,  as  the  common  law 
{umishes  abundant  precedents  to  the  contrary.     1  Hale's  P.  C.  38. 

The  questions  to  be  considered  must  be  determined  on  the  assump- 
tion that  the  verdict  itself  is  authorized. 

As  insanity,  when  discovered,  was  held  at  common  law  to  bar  any 
further  steps  against  a  prisoner,  at  whatever  stage  of  the  proceedings, 
it  was  always  competent  to  institute  an  inquiry  into  his  condition.  This 
investigation  was  sometimes  had  by  the  court  alone,  and  sometimes  by 
aid  of  a  jury  of  inquest,  which  is  regarded  as  the  safest  and  most  reg- 
ular  practice.  See  1  Hale's  P.  C.  29  to  37,  passim.  There  are  some 
English  statutes  providing  for  most  cases.     In  England  the  detention 


JUNE  TERM,  1876.  635 

Underwood  v.  People. 

is  during  her  Majesty's  pleasure,  whether  on  an  acquittal  by  season  of 
insanity,  or  upon  an  inquest.  See  Oxford's  case,  9  C.  &  P.  525  ;  Regina 
▼.  Goode,  7  A.  &  E.  536 ;  Reg.  v.  Hodges,  8  C.  &  P.  195 ;  Rex  v. 
PrUehardj  7  id.  803 ;  Rex  v.  Dyson,  id.  305.  In  Oxford's  case 
the  jury  evidently  had  doubts  whether  he  had  actually  done  the  act 
charged,  and  subsequent  events  showed  that  it  was  not  likely  he  was 
dangerous,  M  insane  at  all,  yet  he  was  never  discharged.  Our  compiled 
laws,  long  before  this  statute,  authorized  the  judge  to  conduct  such  an 
inquiry,  when  the  jury  render  such  a  verdict  (C.  L.,  §  7957),  and  this 
is  a  better  course. 

There  can  be  no  reason  to  doubt  the  propriety  of  making  provision 
to  secure  to  such  unfortunate  persons  protection  and  care,  in  such  a  way 
as  to  prevent  them  injuring  or  being  injured,  if  they  are  dangerous  or  in 
need  of  seclusion.  The  State  has  an  ultimate  guardianship  over  non 
compotes,  in  cases  where  it  is  necessary. 

But,  inasmuch  as  such  authority  can  only  exist  over  those  who  are 
thus  disqualified,  the  power  of  determining  their  condition  is  one  of 
great  importance,  and  one  which  especially  involves  judicial  oversight. 
In  this  country,  where  all  legislation  must  be  within  constitutional  lim« 
its,  and  does  not  reach  the  full  parliamentary  range,  private  liberty  can 
never  be  subjected  to  the  mere  discretion  of  any  person.  No  one  can 
be  deprived  of  liberty  without  due  process  of  law.  Any  involuntary 
control  or  seclusion  is  imprisonment,  and  that  is  only  justifiable  when 
enforced  under  valid  laws.  Every  person  has  a  right  at  all  times  to 
resort  to  the  courts  to  have  the  legality  of  restraint  determined,  unless 
he  is  imprisoned  under  a  valid  judgment,  under  proceedings  where  he 
had  a  regular  trial  of  hearing. 

The  present  statute  requires  the  respondent  to  be  confined  until  he  is 
discharged  in  the  manner  pointed  out  by  the  act.  This  requires,  first, 
the  action  of  the  prison  inspectors,  for  whose  action  the  statute  has  made 
no  direct  provision,  unless  they  choose;  second,  the  summoning  of  a 
circuit  judge  from  any  part  of  the  State  to  the  State  prison,  and  the 
summoning  of  the  asylum  superintendent  from  Kalamazoo  to  the  same 
place;  ^tr(f,  a  joint  examination  and  agreement,— either  being  compe- 
tent to  balance  the  other,  and  their  disagreement  turning  the  scale  in 
favor  of  imprisonment. 

It  was  held  in  People  ex  reL  Att'g,  Gen.  v.  Lawton,  Judge  of  Probate, 
30  Mich.  386,  that  a  law  was  not  enforc&able,  unless  it  furnished  ade« 
quate  means  to  secure  the  purposes  for  which  it  was  enacted.  See,  also, 
People  V.  Smith,  9  Mich.  193.  It  would  be  attributing  more  than 
folly  to  the  legislature  to  assume  that  they  would  intentionally  pass  a  law 
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which  would  leave  a  sane  man  liable  to  perpetual  imprisonmenl  where 
he  has  been  acquitted  of  crime.  There  is  nothing  in  this  law  or  else- 
where which  could  compel  the  performanee  of  the  functions  necessary 
to  release  a  sane  person  committed  to  the  insane  asylum.  The  inspectors 
of  the  prison  act^  or  not,  as  they  see  fit.  Neither  the  prisoner  nor  his 
friends  can  compel  action.  No  circuit  judge  can  be  compelled  to  per* 
form  functions  not  judicial  in  that  capacity,  and  if  he  could,  the  law 
points  out  no  means  of  bringing  him  and  the  medical  superintendent  away 
from  their  own  counties  at  the  command  of  a  board  of  inspectors.  The 
law  furnishes  no  means  of  summoning  and  swearing  witnesses,  or  secur*- 
ing  the  means  of  a  fair  examination,  or  of  determining  any  rules  of  action. 

But  the  more  serious  difficulty  is  in  the  nalnire  of  the  proceedings 
themselves.  In  the  first  place,  the  prisoner  is  sent  into  confinement 
without  any  legal  investigation  into  his  condition  at  that  time,  when  he 
may  be  perfectly  sane,  and  when,  having  been  acquitted,  he  is  entitled 
to  all  the  privileges  of  any  innocent  man.  There  may  be  a  very  long 
interval  between  the  offense  and  the  trial. 

Having  been  so  secluded,  he  is  exciuded  from  the  right,  and  all  others 
are  excluded  from  the  power  of  resorting  to  any  effectual  means,  or  any 
means  whatever,  of  securing  a  judicial  inquiry  into  his  sanity.  Neither 
judge  nor  expert  has  any  power  under  our  constitution  to  select  his  own 
means  and  process  of  inquiry,  and  pass  ex  parte  upon  the  liberty  of 
citizens.  The  proceedings  contemplated  by  this  statute  are  not  only  in- 
quisitorial and  ex  parte,  but  the  officers  selected,  who  are  undoubtedly 
as  fit  as  any  one  to  conduct  such  inquiries,  have  no  power  to  act  until 
the  inspectors  choose  to  call  them.  It  practically  leaves  the  liberty  of 
the  person  confined  to  depend  upon  the  uncontrolled  pleasure  of  the  in* 
specters.  A  more  dangerous  scheme,  and  one  more  entirely  opposed  to 
the  constitutional  provision  securing  to  every  one  the  protection  of  due 
process  of  law,  could  hardly  be  devised. 

It  is  a  result  of  the  dangers  which  have  been  multiplied  by  the  absurd 
lengths  to  which  the  defense  of  insanity  has  been  allowed  to  go,  under 
the  fanciful  theories  of  incompetent  and  dogmatic  witnesses,  who  have 
brought  discredit  on  science,  and  made  the  name  of  experts  unsavory  in 
the  community.  No  doubt  many  criminals  have  escaped  justice  by  the 
weight  foolishly  given  by  credulous  jurors  to  evidence  which  their  common 
sense  should  have  disregarded.  But  the  remedy  is  to  be  sought  by  correct* 
ing  false  notions,  and  not  by  destroying  the  safeguards  of  private  liberty. 

The  judgment  must  be  reversed,  and  the  prisoner  discharged. 


CoOLET,  J.,  and  Graves,  C.  J.,  concurred. 
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P&BLBT  y.  ThB   CotJKTT  OF  MUSKSaOK. 

(32  Hich.  132.) 
County  tretuurer  -^  liability  as  to  county  funds  -^  liability  ofhorro/werfrom  trwuwrer. 

A  coanty  tzeasnrer  i«  the  debtor  and  not  the  bailee  of  the  oonnty  ;  and  tbevefore  iX  he 
wrongfully  lends  money  received  by  him  aa  treasurer  and  aiterward  becomes  a 
defaulter,  the  borrowers  are  not  liable  to  the  coanty  in  an  action  for  money  had  and 
received. 

Semble^  that  if  such  borrower  is  liable  in  any  form  of  action  it  mnst  be  on  the  case,  or 
by  bill  in  equity. 

A  CTION  for  money  had  and  received.     The  opinion  states  the  case. 

Ashley  Pond  and  C,  I,  Walker^  for  plaintiffs  in  error. 

A.  T,  McReynolds,  Eggleston  S^  KleinhoM  and  D.  Darwin  Hughes^  for 
defendant  in  error. 

Campbell,  J.  Plaintiffs  in  error,  who  are  surviving  partners  of  Per* 
ley,  Palmer  &  Co.  (consisting  of  themselves  and  Charles  Merrill,  de- 
ceased), are  sued  for  moneys  alleged  to  have  been  received  by  or  used 
for  that  firm,  belonging  to  the  county  of  Muskegon.  The  action  is  under 
the  common  counts  for  money  had  and  received,  and  its  items  were  given 
under  a  bill  of  particulars.  The  funds  are  claimed  to  have  been  fur- 
nished or  used  by  Martin  Perley,  then  county  treasurer,  out  of  county 
moneys  in  his  hands.  The  case  presents  many  separate  questions  of  law 
and  evidence,  the  most  important  of  which  relate  to  the  legal  position  of 
the  treasurer  as  financial  officer  of  the  county.  There  are  also  questions 
of  partnership  and  agency,  and  of  evidence.  Martin  Perley  turned  out 
to  be  a  defaulter  in  office. 

He  became  county  treasurer  on  the  15th  of  January,  1869.  The  po- 
sition of  the  various  parties  before  and  after  that  time  was  regarded  as 
important  on  the  trial,  and  was  in  some  respects  undisputed,  and  in 
others  controverted.  Before  December  8, 1868,  Martin  Perley  had  been 
in  partnership  with  the  three  other  persons  named,  and  had  owned  a  mil] 
with  them  in  Laketon.  On  that  day  he  sold  out  his  interest  in  the  mill 
to  Jonas  H.  Perley,  and  the  partnership  was  dissolved.  When  the  firm 
of  Perley,  Palmer  <&  Co.  was  formed  does  not  very  dearly  appear. 
Their  firm  business  was  not  chiefly  done  in  that  part  of  the  State.  From 
December,  1868,  to  the  latter  part  of  February,  1869,  the  mill  was  not 
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in  nse,  and  Martin  Perley  receiyed  a  small  sum  for  watching  it.  Aboat 
the  22d  of  Febrnary,  1869,  Martin  Ferley  made  an  arrangement  to 
rent  the  mill  from  the  owners  for  1869,  and  continued  to  run  it  as  lessee 
under  that  and  a  new  arrangement  until  he  went  out  of  office  in  June, 
1872.  At  the  time  of  the  first  arrangement  Palmer  and  Merrill  owned 
a  considerable  quantity  of  logs,  known  as  the  Little  River  logs,  in  which 
Jonas  H.  Perley  had  no  concern.  These  logs  Martin  Perley  agreed  to 
saw  for  them.  During  the  same  year  he  states  that  he  sawed  some  other 
logs  for  all  of  them,  as  well  as  for  other  parties.  He  acted  as  agent  for 
them  in  selling  their  lumber  during  his  tenancy,  and  the  proceeds  passed 
through  his  hands.  During  this  period  he  was  sometimes  in  advance, 
and  sometimes  they  were  in  advance.  The  balance  against  him  on  the 
account  kept  in  their  name  was  quite  large.  During  this  same  period 
dealings  were  had  in  the  separate  name  of  Jonas  H.  Perley,  on  which 
the  balance  was  also  fluctuating.  On  the  close  of  the  business,  and  al- 
lowing all  the  Jonas  H.  Perley  account  (as  claimed  by  Martin  Perley) 
to  have  been  a  partnership  business,  the  balance  seems  to  have  been 
against  Martin  Perley. 

In  the  course  of  his  business  dealings  with  these  various  parties  Mar- 
tin Perley  kept  all  his  money  indiscriminately  in  the  same  bank  accounts, 
including  county  moneys  and  the  proceeds  of  business  transactions.  The 
deposits  were  drawn  out  and  renewed,  and  paper  was  discounted  from 
time  to  time  by  the  bankers,  and  the  proceeds  deposited.  In  some  cases 
^  the  accounts  were  overdrawn  and  subsequently  made  good. 

The  suit  is  based  on  the  claim  that  defendants  are  responsible  for  all 
county  moneys  which  entered  into  these  dealings,  as  moneys  which  came 
to  their  hands  unlawfully  ;  and  that,  although  refunded  to  Martin  Perley, 
such  refunding  does  not  discharge  the  obligation  unless  used  for  the 
county  purposes,  or  in  some  way  applied  specifically  as  county  money. 
If  the  balance  of  accounts  between  Martin  Perley  and  the  firm  in  ques- 
tion was  in  their  favor,  it  is  evident  they  have  reaped  no  profit,  and  have 
had  no  more  in  amount  than  was  due  them,  and  that  Martin  Perley  has 
used  up  money  for  other  purposes  to  the  full  extent  of  his  defalcation ; 
so  that  in  refunding  to  the  county  they  simply  shift  a  debt  from  one 
creditor  to  another.  The  principal  inquiry  therefore  relates  to  the  nature 
of  the  county  treasurer's  powers  and  functions  in  dealing  with  the  funds 
which  have  come  to  his  possession. 

The  court  below  instructed  the  jury  that  the  county  treasurer  stands 
on  the  footing  of  a  bailee,  and  that  moneys  in  his  hands  can  never  lose 
their  character  as  a  bailment  so  long  as  they  can  be  traced ;  but  remain 
county  property  throughout,  whether  deposited  or  remaining  in  the  treaB« 
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Hirer's  hands,  except  when  coming  into  the  hands  of  persons  having  no 
knowledge  of  their  origin.  Upon  the  question  of  constmctive  knowl« 
edge  chaiges  were  also  given  which  need  not  be  referred  to  in  this  im- 
mediate connection. 

The  position  of  a  public  officer  is  peculiar,  and  the  differences  in  the 
difEerent  systems  of  statutes  show  that  the  responsibility  is  not  by  any 
means  uniform.  There  seems  to  be  nothing  at  common  law  which  dis- 
tinguished public  treasurers  or  depositaries  from  any  other  financial 
managers.  Where  the  same  person  receives  and  pays  out  money,  the 
identity  of  the  particular  money  received  must  almost  necessarily  be 
changed  constantly,  and  it  must  have  been  customary  for  a  long  time  to 
place  such  funds  in  what  may  be  supposed  to  be  safer  custody  than  pri- 
vate premises  will  always  afford.  The  usual  rule  in  regard  bailments 
exonerates  the  bailee  who  has  done  all  that  was  in  his  power  to  prevent 
loss  or  accident,  and  there  are  authorities  which  on  this  ground  discharge 
public  treasurers  from  any  greater  liability.  There  are  others  which 
hold  them  to  be  debtors,  and  not  bailees,  and  not  exonerated  under  any 
circumstances. 

It  is  well  settled  that  in  the  case  of  all  but  special  deposits,  the  money 
deposited  becomes  the  property  of  the  banker,  and  he  becomes  the  debtor 
of  the  depositor.  No  depositor  can,  upon  refusal  to  pay  a  check,  re- 
plevy or  seize  the  funds  in  the  bank.  His  redress  must  be  as  a  creditor 
in  some  form  of  action  to  enforce  his  debt.  Statutes  sometimes  give 
priority  to  peculiar  debts,  but  except  in  such  cases  the  depositor  has  no 
advantage  over  any  other  creditors.  ConCl  Bk,  of  Albany  v.  Hughes^  17 
Wend.  94 ;  Marine  Bank  v.  FuUon  Bank,  2  Wall.  252 ;  Foster  v. 
JSssex  Bank,  17  Mass.  479  ;  Bank  of  Kentucky  v.  Wister,  2  Peters, 
818  ;  Ch-aves  v.  Dudley,  20  N.  Y.  76 ;  Matter  of  Franklin  Bank,  1  Paige, 
249  ;  Chapman  v.  White,  6  N.  Y.  412  ;  Bournes  v.  Phoenix  Bank,  6 
Hill  297  ;  Swartwout  v.  Mechanics'  Bk.f  5  Denio,  555. 

The  deposit  which  creates  these  contract  relations  must  be  either  the 
money  of  the  officer  or  of  the  public,  but  it  cannot  usually  be  that  of  both. 
If  any  officer  Js  required  or  authorized  by  law  to  make  deposits  in  any 
particular  place  or  with  any  particular  person,  he  is  usually,  if  not  uni« 
versally,  protected  from  any  further  responsibility,  so  long  as  he  leaves 
it  there,  and  is  not  a  guarantor  of  the  safety  of  the  deposit  The  owner* 
ship  and  liability  appear  to  be  co-extensive.  In  Swartwout  v.  Mechanic^ 
Bank,  5  Denio,  555,  this  question  came  up  and  was  carefully  discussed. 
Swartwout,  while  collector  of  New  York  city,  deposited  money  with 
the  defendant  bank  in  his  official  name,  while  he  had  a  separate  account 
In  his  individual  name  at  the  same  time.     Some  time  after  his  removal 
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lie  signed  a  oheck  for  the  balance,  by  the  n«iie  of  Samuel  Swvetimint, 
kUe  eoUeeiorj  which  the  bank  refuged  to  honor  on  the  ground  that  the 
money  belonged  to  the  United  States,  and  had  been  applied  by  the  bank, 
which  had  been  a  government  depositary,  to  balance  their  aoconnt  with 
the  government.  The  ooart  held  that  it  woold  not  be  sufficient  to  show 
this  money  had  been  officially  received  for  the  benefit  of  the  United 
States,  in  order  to  entitle  the  government  to  the  money.  As  the  col- 
lector was  not  one  of  those  officers  who  had  been  required  by  authority 
to  deposit  in  these  banks,  it  was  like  any  other  deposit.  '^  liable  to  be 
4rawn  only  by  the  depositor."  The  court  use  further  this  language  : 
^'  The  addition  of  '  collector,'  in  the  keeping  of  the  account,  may  have 
been,  and  probably  was,  to  distinguish  and  keep  separate  the  money  he 
received  in  his  official  capacity  from  that  which  he  received  in  his  own 
individual  capacity.  But  a  deposit  in  this  manner  can  hardly  be  deemed 
A  payment  over  of  the  money  in  dischai^  of  his  official  duty,  or  the  ex- 
^ecution  of  his  trust  It  is  placed  in  deposit  ready  to  be  paid  over  upon 
his  own  draft,  when  called  upon  by  the  proper  officer  or  authority.  A 
deposit  to  the  secretary  of  the  treasury  would  have  placed  it  beyond  the 
control  of  the  plaintiff ;  but  a  mere  deposit  by  a  collector  in  his  own 
name,  with  his  official  addition,  is  no  accounting  for  the  money  received 
by  him  in  his  official  capacity.  A  county  treasurer,  sheriff,  surrogate, 
or  other  such  officer,  opens  an  account  with  a  bank  with  his  addition, 
And  keeps  a  separate  account  in  such  capacity ;  most  clearly  he  can  col- 
lect such  deposits  in  his  own  name,  and  the  bank  would  not  be  permitted 
to  show  that  the  money  belonged  to  the  county,  etc.  The  same  rule  and 
principle  apply  to  the  present  case." 

The  same  principle  was  applied  in  Sinu  v.  Brittain^  4  B.  &  Ad.  875, 
where  money  had  been  deposited  with  an  agent  in  the  name  of  one  6rib- 
ble  in  a  separate  account  as  managing  owner  of  a  ship,  he  keeping  a 
separate  private  account.  After  his  death  it  was  held  no  suit  could  be 
brought  for  this  money  except  by  his  executors,  and  that  the  other  own- 
ers could  not  claim  it.  The  court  liken  it  to  a  bank  deposit,  and  say  it 
was  a  loan  to  the  agent  by  Gribble  alone,  and  not  enduring  to  any  one 
else. 

The  same  principle  is  illustrated  by  the  course  of  the  United  States 
decisions  on  offidal  liability.  In  EHioU  v.  Swartwout,  10  Peters,  137, 
and  Bend  v.  Boytj  13  id.  263,  it  was  held  assumpsit  would  lie  against 
\  collector  for  money  received  by  him  in  excess  of  duties,  if  paid 
under  protest.  An  act  was  then  passed  requiring  collectors  when  money 
was  paid  under  protest  not  to  retain  it,  but  to  place  it  to  the  credit  of 
ibe  treasurer  of  the  United  States,  and  provision  was  made  for  refund- 
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ing  oat  of  the  treasury.  In  Oary  v,  Ourtts,  3  How.  236,  it  was  held 
that  this  change  in  the  law  exonerated  collectors  from  liability  in 
assumpsit  for  such  moneys,  whether  the  collector  had  paid  it  to  the 
United  States  or  not,  since  it  was  recoverable  from  him  by  the  IFnited 
States,  and  there  could  be  no  double  liability  in  assumpsit  for  the  same 
money. 

Jn  Ui  S,  V.  Buford,  3  Peters,  12,  one  Morrison,  a  deputy  quartermas- 
ter-general, had  paid  to  Buford,  who  was  a  deputy  commissary,  ten 
thousand  dollars  of  government  funds  without  legal  authority.  The 
payment  was  unauthorized  and  disallowed.  An  act  of  congress  author- 
ized a  settlement,  and  credit  to  Morrison,  on  his  assigning  his  claim 
against  Buford.  This  was  done,  and  in  a  suit  against  Buford  by  the 
United  States,  it  was  held  the  government  had  no  better  right  than 
Morrison,  and  was  barred  by  the  same  statute  of  limitations  which  would 
have  applied  to  him  as  assignor.  And  in  AftUenherger  v.  Cooke,  18  Wall. 
421,  where  the  collector  of  internal  revenue  had  taken  drafts  instead  of 
money  for  public  dues,  to  avoid  the  risk  of  robbery  in  a  dangerous  dis- 
trict, it  was  held  he  could  collect  the  securities  in  his  own  name.  The 
statutes  of  the  United  States  are  too  explicit  to  leave  any  doubt  concern- 
ing the  duties  and  responsibilities  of  officers  dealing  with  public  funds, 
and  in  providing  where  and  how  such  moneys  shall  be  kept.  But  in 
the  only  case  where  officers  are  allowed  to  choose  their  banks  of  de- 
posit, they  are  required  to  do  so  at  their  own  risk.  U.  S.  Bev.  Skat.,  S 
a«47. 

The  statutes  of  this  State  and  of  the  territory  have  generally  distin- 
guished between  the  State  and  county  funds,  providing  specifically  for 
the  deposit  or  preservation  of  the  former,  and  leaving  the  latter  to  be 
dealt  with  and  accounted  for  dijfferently.  In.  1829  the  territorial  treas- 
urer was  required  to  keep  a  bank-book  showing  receipts  and  moneys 
drawn,  and  no  money  could  be  checked  out  except  by  checks  counter- 
signed by  the  auditor,  and  all  moneys  were  to  be  deposited  within  three 
days  after  receipt,  and  such  deposit  exonerated  the  sureties.  2  Terr.  L. 
743. 

The  legislation  since  the  State  was  organized  has  in  like  manner 
recognized  bank  deposits  of  State  money,  and  has  frequently  regulated  the 
subject,— See  Laws  of  1835-6,  pp.  8,  9,  43,  61,  52,  63,  148;  R.  S.  of 
1888,  pp.  29,  90,  98 ;  Laws  of  1839,  pp.  «8,  120 ;  Laws  of  1853,  pp.  71, 
88 ;  Laws  of  1855,  p.  238 ;  Laws  of  1861,  pp.  150,  583  ;  Laws  of  1863, 
p.  351.  It  is  contemplated  that  all  State  funds  shall  remain  specifically, 
either  in  the  State  treasurer's  office,  or  as  deposits  in  bank,  so  that  they 
can  be  counted  monthly.  Laws  of  1861,  p.  31.  And  on  the  vacancy  of 
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the  offioe  by  resignation,  limitation  or  death  the  moneys,  as  well  as  other 
property  in  the  treasury,  are  to  be  taken  possession  of  specifically  by  the 
State  officers.  C.  L.  1871,  p.  160.  There  is  no  State  money  the  title  to 
which  passes  to  the  treasurer  indiyidually.  His  whole  dealing  with  it  u 
official  and  specific. 

In  the  case  of  county  treasurers  there  has  never  been  any  law  authoris- 
ing or  requiring  them  to  make  deposits  or  protecting  such  deposits,  except 
as  to  State  funds,  by  R.  S.  of  1838,  pp.  90,  98.  And  there  is  no  law 
authorizing  any  one  but  the  treasurer  to  handle,  or  to  intermeddle  with 
the  funds,  but  only  to  investigate  the  accounts.  If  he  accounts  fairly, 
and  meets  all  obligations  as  presented,  there  can  usually  be  no  occasion 
to  inquire  further,  and  no  such  duty  has  been  imposed  of  counting,  as  is 
required  for  State  moneys.  In  regard  to  county  funds  the  treasurers  are 
responsible  as  debtors,  and  in  case  of  vacancy  the  moneys  belon^ng  to 
the  treasury  are  not  to  be  taken  possession  of  specifically,  but  are  to  be 
delivered  over  on  oath,  by  the  previous  officer,  if  alive,  and  in  case  of  his 
death,  by  his  personal  representatives.  C.  L.  1871,  §  518.  There  is  no 
principle  which  would  allow  private  persons  to  meddle  with  county  records 
or  county  funds  in  county  possession.  It  can  only  be  on  the  theory  that 
the  treasurer  is  a  debtor,  at  all  events,  for  the  money  received  by  h:m,  and 
that  the  title  vests  in  him  personally,  that  his  representatives  can  have 
any  thing  to  do  with  the  funds.  Accordingly  his  liability  is  absolute,  and 
not  ajffected  by  unavoidable  loss  or  accident,  which,  in  case  of  bailments^ 
could  not  fail  to  release  him,  without  injustice. 

Where  the  law  has  authorized  or  required  a  collecting  officer  to  receive 
any  thing  but  money,  it  has  been  held  that  as  to  such  receipts  he  was 
only  liable  for  what  he  specifically  received.  Montgomery  v.  GrovemoTy  7 
How.  (Miss.)  68 ;  Peck,  Trustee  v.  James,  Trustee,  3  Head,  75 ;  and  it 
was  held  m  U.  S,  v.  Morgan,  11  How.  154,  that  where  an  officer  had 
lawfully  received  and  canceled  treasury  notes  which  were  afterward  lost 
by  his  servant  on  the  way  to  the  post-office,  he  was  only  liable  for  the  loss 
and  inconvenience  arising  from  their  not  being  returned  to  the  treasury, 
and  not  for  their  amount  in  money.  But  where,  without  such  authority 
of  law,  he  receives  something  else  in  lieu  of  money,  he  must  account  for 
it  as  money.     Coxe,  N.  J.  242. 

There  has  no  doubt  been  some  conflict  as  to  this  liability  and  ita 
grounds..  In  Supervisors  of  Albany  v.  Dorr,  25  Wend.  440,  where  *the 
officer's  bond  was  in  substance  the  same  as  here,  it  was  held  a  county 
treasurer  was  not  liable  where  the  identical  moneys  he  had  received  were 
stolen  without  his  fault.  This  was  affirmed  in  7  Hill,  583,  by  a  divided 
court,  the  chancellor  voting  for  afiirmance.     The  next  year,  in  Musmg  r. 
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Shattucky  1  Denio,  238,  a  town  oollector  was  held,  under  precisely  similar 
circumstances,  liable  as  a  debtor.  No  attempt  was  made  to  overrule  the 
former  case,  which  was  referred  to,  but  the  statutory  duties  were  held 
broad  enough  to  compel  the  liability.  This  case  was  also  affirmed  on 
error,  but  no  opinion  published.  See  note  to  7  Hill,  584.  In  some  cases 
the  liability  has  been  based  on  the  terms  of  the  official  bond,  which  is 
supposed  to  have  enlarged  his  liability,  and  made  it  rest  on  contract* 
U.  S.  V.  Prescote,  3  How.  578,  followed  m  Ui  S.  v.  Dashiel,  4  Wall. 
182,  and  Ui  S.  v.  Keehlevj  9  id.  83.  In  this  latter  case,  however,  the 
court  lay  stress  on  the  fact  that  the  defendant  had  paid  over  United 
States  funds  to  the  confederate  authorities  without  any  proof  of  coercion, 
and  refer  to  the  acts  of  congress  relieving  parties  who  have  been  deprived 
of  funds  by  force.  In  Boyden  v.  U»  S,y  13  Wall.  17,  where  the  bond  was 
merely  to  perform  the  trust  faithfully,  the  same  absolute  liability  was  en- 
forced against  a  receiver  who  had  been  robbed  by  violence.  In  Bevaru 
V.  U,  S,j  13  Wall.  56,  the  receiver,  if  he  had  done  his  duty,  would  have 
paid  over  the  funds  in  his  hands  before  the  war,  and  was  in  actual  default, 
and  the  court  expressly  reserve  an  opinion  as  to  his  liability  if  he  had 
been  innocent  The  same  is  true  of  HaUihwrton  v.  U.  S.,  13  Wall.  63. 
In  Commonwealth  v.  Comly,  3  Penn.  St.  372,  and  StcUe  v.  Harper,  6 
Ohio  St.  607,  the  liability  is  rested  on  contract. 

It  is  to  be  remarked  that  the  United  States  statutes  have  usually  re- 
quired the  identical  money  received  to  be  kept  and  paid  over,  so  as  to 
create  a  bailment  in  the  strict  sense  of  the  term,  and  the  decisions  have 
recognized  the  holder  as  a  bailee,  but  with  liability  increased  by  contract. 

The  cases  decided  are  not,  as  it  is  seen,  entirely  consistent.  It  is  dif- 
ficult to  see  how  an  officer  can  be  compelled  to  give  a  bond  going  beyond 
his  official  duties,  as  a  condition  of  being  allowed  to  hold  his  office. 
Where  an  office  is  purely  of  legislative  creation,  of  course  it  can  be  sub* 
jected  to  any  conditions  deemed  proper.  But  it  seems  more  reasonable 
to  construe  all  the  statutes  together,  and  to  make  the  bond  the  measure 
of  official  duty,  instead  of  making  it  an  independent  contract.  Most  of 
the  decisions  in  regard  to  local  treasurers  have  done  this.  We  have  found 
no  decisions  in  other  States  upon  the  liability  of  State  treasurers,  but  our 
own  statutes  have  distinguished  them  to  some  extent  as  suggested,  and 
their  duties  are  usually  such  as  to  require  constant  attention,  whereas 
many  of  the  local  officers  have  very  light  official  duties,  and  are  differently 
situated  as  to  banks  and  other  instrumentalities  of  finance. 

In  Coleratn  v.  I^U,  9  Mete.  499,  the  question  came  up  directly  as  to 
the  character  of  funds  in  the  hands  of  a  collector.  He  had  been  collector 
for  two  separate  years,  1840  and  1841,  and  had  applied  some  collections 
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of  1841  to  cover  op  his  defioiencioB  in  1840,  and  his  sureties  for  1841 
insisted  they  were  entitled  to  the  benefit  of  these  payments,  and  that  the 
oredit  should  be  changed  to  1841  by  the  town.  But  the  court  held  other« 
wise,  and  used  this  language :  *^  Neither  is  it  a  case  of  misapplication  of 
any  specific  funds  which  the  coUeotor  was  bound  to  pay  to  the  treasurer 
of  the  town.  The  specific  money  reoeived  by  a  collector  in  the  collection 
of  taxes  is  lus  money,  and  not  that  of  the  town."  And  in  bihabUanit  of 
Haneock  y.  Hastzardy  12  Cush.  112,  the  liability  of  a  treasurer  for  stolen 
money  was  rested  on  the  principle  of  Ooleratn  y.  Bell,  that  it  was  his 
•wn  money,  for  which  he  had  become  a  debtor,  and  liable  at  all  eyents. 
This  same  principle  has  been  recognised  several  times  in  Indiana,  and 
tlie  idea  of  hailtneat  repudiated.  Allen  v.  State,  6  Blackf.  252  ;  Morheck 
y.  State,  28  Ind.  86 ;  HaibeH  v.  SUiie,  22  id.  128  ;  Rock  y.  Stinger,  36 
id.  d46 ;  Stmmbetch  y.  State,  38  id.  483 ;  in  New  Jereey,  in  Board  of 
Jtatieet  y.  Fejmimare,  Coxe,  242,  and  in  Pennsylyania,  in  Hayee,  Treas, 
y.  Grter,  4  Bisney,  80. 

Some  of  these  cases  are  yery  instructive.  In  Morbeek  v.  State,  it  was 
shown  that  the  town  treasurer  had  the  best  safe  in  town,  and  the  money 
stolen  was  kept  separate,  and  a  considerable  amount  of  his  own  was  stolen 
with  it.  In  Htdbert  v.  State^  the  county  commissioners  had  purchased  a 
safe  and  ordered  the  county  money  to  be  kept  in  it,  which  was  done,  and 
the  safe  broken  open  and  robbed.  It  was  held  the  treasurer  was  a  debtor, 
and  not  a  bailee,  and  could  do  with  the  money  as  he  chose,  and  must  bear 
the  respOBsibility,  and  that  their  order  was  beyond  their  authority  and 
would  not  avail  him.  In  Rock  v.  Stinger,  the  treasurer  had  loaned  out 
county  money  on  notes  payable  to  him  ofiidally,  and  it  was  held  they 
were  Ms  indiyidual  property,  and  not  that  of  the  county.  This  case  refers 
to  the  decisions,  and  discusses  the  relations  of  the  officers  very  fully,  and 
among  other  things  recognizes  the  rule  indicated  by  our  statute  as  to  the 
death  ef  an  officer,  using  these  remarks  :  ^  Suppose  a  township  trustee 
•honld  die,  with  moneys  received  by  him  as  such  in  his  hands,  can  it  be 
claimed  that  the  money,  even  if  the  specific  bills  or  coin  received  by  him 
offidally  could  be  identified,  would  go  to  his  successor,  and  net  to  his 
administrator?  We  think  it  quite  clear,  in  the  case  supposed,  that  the 
money  would  go  to  the  administrator,  because  simply  the  title  was  in  the 
trustee.     This  view  is  fully  sustained  by  authority,"  etc 

In  SteMaek  v.  State,  38  Ind.  483,  the  facts  were  in  some  respects 
like  those  at  bar.  A  township  trustee  kept  bank  deposits  in  which  he 
mixed  his  own  and  township  funds,  and  overdrew  his  account,  and  paid 
township  debts  with  the  overdraft,  for  which  he  gave  his  official  due* 
bSl.    But  it  w«s  held  the  deposit  account  was  a  private  matter  in  which 
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neither  the  township  nor  the  sureties  on  his  bond  had  imy  ooiceni^  Mid 
on  which  they  were  not  liable  for  wh»t  was  drawn. 

The  relations  of  a  treasurer  to  money  in  his  hands  are  alao  oocnsideFed 
in  a  similar  way  in  Inhahiiants  of  New  Provideme  r.  McMaeknmj  4 
Vroom,  889. 

Although  a  l^giftlatiye  construction  is  not  aathority  for  the  past,  yet 
the  law  of  1874,  providing  for  the  deposit  of  Wayne  county  funds,  and 
forbidding  their  loan  on  deposit  except  under  conditions  specified,  and 
postponing  its  operations  until  the  next  official  term  of  the  county  treas- 
urer, indicates  what  has  been  the  general  understanding  on  this  subject. 
2  L.  1874,  p.  8. 

If  the  moneys  in  bank  were  not  throughout  held  under  contract  rela- 
tions with'  the  county  itself,  then  it  is  iraposBible  to  see  how  an  actioa 
would  lie  for  money  had  and  received,  either  against  the  bank  primarily, 
or  against  those  who  receive  it  from  the  bank.  Neither  can  it  be  clear 
otherwise  why  the  bank  would  not  in  every  case  of  a  check  be  bound  to- 
look  to  the  purpose  for  which  it  was  drawn.  County  funds,  as  fmch,. 
cannot  lawfully  be  drawn  from  the  county  treasury  at  the  mere  will  of 
the  treasurer.  He  must  have  countv  vouchers  for  them.  But  if  monev 
as  soon  as  received  by  him  is  credited  to  the  county,  no  second  credit  can 
bo  needed,  and  whether  the  treasurer  in  his  discretion  keeps  it  in  his 
onu  office  or  elsewhere,  will  not  change  the  accounts.  The  treasurer 
receives  money  daily,  not  only  from  different  sources,  but  for  different 
purposes.  Some  of  it  is  liable  to  deductions  for  his  pay.  Some  belongs 
to  the  State,  some  to  the  town  libraries,  and  other  funds  to  other  pur- 
poses. These  cannot  be  distinguished  in  his  hands  so  as  to  make  one 
rather  than  another  suffer  for  his  defaults.  Whether  he  deposits  money, 
or  spends  it,  or  keeps  it,  and  whether  he  loses  it  honestly  or  dishonestly, 
his  liability  is  the  same.  He  must  account  for  the  sums,  and  not  the 
identical  funds  received,  and  must  account  for  them  at  all  events.  There 
can  be  no  middle  ground  between  personal  and  official  ownership  of  moneys. 

If  the  moneys  used  by  Martin  Perley  could  be  treated  as  specifically 
county  funds,  the  liability  of  parties  receiving  them  would  be  immediate, 
and  would  not  depend  upon  his  default.  They  might  have  been  sued  at 
any  time,  before  as  well  as  after  his  accounting  ;  and  that  is  the  effect 
of  the  charges  given.  But  in  case  his  final  default  should  exceed  the 
amount  received  by  one  party,  and  not  reach  the  sum  of  all  his  loans, 
it  would  at  once  raise  a  difficulty  not  easily  disposed  of.  But  in  law 
there  can  be  no  difference  between  a  loan  to  a  banker  and  a  loan  to  any 
one  else.  There  is  no  rule  of  law  which  presumes  one  borrower  with* 
out  security  is  safer  than  another.     And  where,  as  hei^B,  the  deposits 
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were  promiscaous  and  from  all  soarces,  it  would  be  idle  to  attempt  to 
attach  contract  relations  with  the  county  to  funds  which  no  ingenuity 
oould  identify. 

There  is  not  much  difficulty  in  reaching  the  personal  duty  of  the 
treasurer.  He  is  bound  to  have  money  to  pay  liabilities  as  required,  to 
the  full  extent  of  his  receipts.  And  he  is  bound  when  his  term  ends  to 
hare  the  balance  ready  to  turn  over  to  his  successor.  He  could  not  be 
liable  to  a  civil  action  if  he  makes  all  the  payments  required  by  law  to 
be  made.  He  and  his  sureties  are  bound  on  their  bond  when  any  such 
failure  occurs.  And  it  appears  to  be  reasonable  that  if  he  has  with  any 
dishonest  understanding  put  money  into  the  hands  of  others  which  has 
not  been  returned,  and  which  it  was  known  could  not  have  come  froni 
any  other  source,  and  could  only  have  been  derived  from  his  office,  an  I 
must  be  officially  accounted  for  and  restored,  those  persons  have  don* 
an  injury  for  which  they  should  be  accountable  to  those  whom  tlK>> 
have  injured.  It  may  be  questionable  how  far  the  county  could  be  re 
garded  as  directly  damnified,  if  the  sureties  are  responsible,  or  damni- 
fied beyond  the  deficiency  in  their  ability.  But  there  can  be  no  injury 
where  all  that  is  borrowed  has  been  restored.  In  such  a  case  as  the  one 
suggested  the  injury  consists  in  destroying  to  a  given  extent  his  power 
to  meet  his  obligations,  and  this  cannot  be  done  when  he  is  placed  again 
in  his  former  position.  As  he  is  the  only  legal  custodian  of  county 
funds,  no  one  can  be  required  to  do  more  than  put  them  in  his  hands. 
He  has  a  right  to  demand  them,  and  he  can  keep  them  where  he  pleases. 
He  is  himself,  to  all  intents  and  purposes,  the  treasury,  and  bound  to 
account  for  all  that  he  receives,  and  no  one  else  can  supervise  his  action. 

But  an  action  based  on  any  such  theory  must  be  an  action  on  the  case, 
or  a  bill  in  equity,  and  not  an  action  for  money  had  and  received.  It  can 
never  be  determined  in  advance  when  money  is  lent,  how  far  the  county 
will  be  injured,  or  that  it  will  be  injured  at  all.  And  the  action  is  not  based 
on  the  source  or  identity  of  the  particular  funds  which  have  been  used. 
It  must  depend  more  on  the  state  of  the  accounts  than  upon  the  identity 
of  the  money,  and  the  wrong  is  much  in  the  nature  of  a  voluntary  trans- 
fer of  property  in  fraud  of  creditors,  whereby  they  will  be  delayed  or 
hindered,  and  of  which  the  county  may  justly  complain  if  actually  de- 
frauded. 

As  we  are  of  opinion  that  the  action  is  improperly  framed,  we  need 
not  discuss  the  other  questions. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted 


The  other  justices  concurred. 
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(32  Mich.  813.) 

C&Miaeraticn  —  agreement  to  withdraw  obiections  to  bankruptt^  proeoedm^. 

Vbe  coiiBideiation  of  a  contract  was  that  one  of  the  oontractliig  parties  should  withdraw 
opposition  to  bankrai^tcy  proceedings  pending  against  his  firm  and  consent  to  an 
adjadication  against  tbeoL    Eeld,  ttkt  tiie  consideration  was  valid. 

A  GTION  on  a  contract     The  opinion  states  the  case. 

A.  M.  OulveTj  Ahan  Peck  and  ITieodare  Romeyn^  for  plaintiff  in  error. 
Rienzi  Loud  and  C.  L  Walker,  for  defendants  in  error. 

Campbell,  J.  Suit  was  brought  below  on  an  agreement  by  defend- 
ants to  famish  to  Jesse  Crowell  the  value  of  a  certain  house  formerly 
owned  by  him,  or  means  to  buy  it,  and  also  money  enough  to  support  him. 
The  alleged  consideration  was  his  withdrawal  of  opposition  to  certain 
bankruptcy  proceedings  pending  against  his  firm,  and  consent  to  amend- 
ments and  adjudication  against  them.  A  separate  count  contained  the 
averment  of  an  additional  agreement  to  procure  the  withdrawal  of  oppo- 
rition  by  the  other  partners. 

The  facts  averred  are  set  forth  substantially  as  follows :  On  the  3d 
day  of  February,  1871,  Crowell  owned  the  dwelling-house  property  in 
question,  at  Albion,  which  is  valuable.  On  the  15th  of  October,  and  until 
February  17,  1871,  he  was  a  member  of  a  commercial  firm  at  Albion, 
under  the  style  of  J.  Crowell  &  Co.,  composed  of  himself,  William  V. 
Morrison  and  Osman  Rice.  The  firm  was  indebted  to  various  creditors, 
among  whom  were  the  defendants,  and  the  First  National  Bank  of  Mar- 
shall, and  the  National  Exchange  Bank  of  Albion,  of  which  latter  Irwin 
was  president.  On  the  4th  of  November,  1870,  these  two  banks  (the 
latter  by  Irwin  as  its  president)  filed  a  petition  in  bankruptcy  against 
the  firm,  with  the  necessary  jurisdictional  allegations,  averring  an  act  of 
bankruptcy  by  the  suspension  of  payment  of  their  paper,  and  also  setting  up 
individual  acts  of  bankruptcy  against  Bice.  On  the  2dd  of  Novemb(  r 
the  respondents  in  bankruptcy  joined  issue,  denying  the  acts  of  bank- 
mptcy,  and  demanding  a  trial  by  jury,  which  had  not  come  to  trial  on  the 
14th  of  February,  1871,  when  Crowell  withdrew  and  procured  the  others 
to  withdraw  opposition,  amd  consented  and  procured  their  consent  to  the 
steps  contemplated  by  the  contract     On  the  dd  day  of  February,  1871, 
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the  contract  is  alleged  to  have  been  made  as  before  mentioned.  On  the 
9th  of  March  defendants  proyed  their  debts  and  became  parties  to  the 
proceedings. 

The  defendants  demurred  to  the  special  counts,  the  grounds  of  demur- 
rer being,  Ist,  that  the  declaration  sets  out  no  consideration  for  the  prom- 
ises of  the  defendants  ;  2d,  that  the  contract  was  yoid  as  against  public 
policy ;  and  8d,  that  it  was  a  fraud  on  the  partners  of  Crowell.  Tlie 
demurrer  was  sustained,  and  error  is  brought  on  the  rulings. 

The  objection  for  want  of  consideration  rests  on  seyeral  distinct  grounds 
which  were,  in  substance,  that  there  was  nothing  showing  a  doubtful  case, 
or  a  defense,  or  belief  in  a  defense,  in  good  faith,  to  the  bankruptcy,  and 
nothing  to  show  that  the  proposed  amendments  were  material,  or  that 
defendants  could  haye  been  benefited,  or  Crowell  injured,  by  his  con- 
sent to  the  adjudication.  It  is  insisted  that  all  these,  or  enough  of  them 
to  make  out  a  consideration,  should  affirmatiyely  appear. 

If  the  arrangement  was  not  illegal,  it  is  not  disputed  that  it  may  be 
upheld  if  any  valid  consideration  appears.  But  it  is  claimed  there  is  no 
presumption  of  that  kind  arising  out  of  the  facts  set  out.  The  rule  as 
to  consideration  for  agreements  to  abstain  from  litigation,  present  or  con- 
templated, does  not  seem  to  differ  from  that  relating  to  any  other  con- 
tracts, although  upon  the  facts  difficulties  often  arise.  The  rule  seems 
to  be  well  determined,  that  there  must  be  a  benefit  on  one  side,  or  a  det- 
riment suffered  or  service  done  on  the  other.  We  find  nothing  to  indi- 
cate that  the  benefit  rendered  need  be  to  the  party  contracting,  if  it  is  to 
any  one  else  at  his  procurement  or  request,  any  more  than  in  other  con- 
tracts. And  in  the  present  case,  if  the  arrangement  made  was  to  the 
detriment  of  Crowell,  or  for  the  advantage  of  the  petitioning  creditors, 
it  is  not  important  what  share  defendants  may  have  had  in  the  advantage. 
PuUin  v.  Stokes,  2  H.  Bl.  312 ;  Smith  v.  Algar,  1  B.  &  Ad.  603 ;  Anorir 
ymous,  Cowp.  129  ;  HoodY.  Jones,  1  Doug.  (Mich.)  188.  It  is  admitted 
that  if  Crowell  lost  any  advantage  which  he  had  a  right  to  insist  upon, 
or  if  the  creditors  obtained  an  advantage  otherwise  not  obtainable,  and 
which  Crowell  had  a  right  to  withhold,  or  if  there  was  an  honest  doubt 
concerning  their  respective  rights,  there  would  be  a  sufficient  considera- 
tion.    But  it  is  not  admitted  that  the  declaration  shows  this. 

By  withdrawing  opposition  to  the  bankruptcy  proceedings,  and  consent- 
ing to  amendments  and  to  a  decree,  Crowell  divested  himself  of  the 
possessory  control  and  of  the  legal  ownership  of  his  whole  estate,  and 
subjected  it  without  further  delay  to  the  disposition  of  the  bankrupt 
court,  and  to  ratable  distribution  by  an  assignee  among  liis  creditors. 
He  had  a  right  to  the  control  of  it  until  otherwise  ordered  by  the  bank- 
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nipt  court,  and  he  could  not  lose  title  to  it  unless  adjudged  a  bankrupt. 
If  not  so  declared,  he  would  have  retained  the  dominion  recognized  by 
the  common  law  and  State  statutes,  and  could  apply  it  as  he  saw  fit  so 
long  as  he  committed  no  fraud.  He  thereby  gave  up  a  positive  valuis  ^n 
present  enjoyment,  and  a  contingent  right  of  absolute  control  and  domin- 
ion, in  case  he  succeeded  on  the  issue. 

That  these  were  valuable  rights  cannot  be  doubted.  The  courts  re- 
gard involuntary  bankruptcy  as  an  injury  to  which  a  party  should  not  be 
subjected  except  for  his  legal  omissions  or  violations  of  duty.  The  Su- 
preme Court  of  the  United  States  has  recognized  this  principle  very  plain- 
ly, in  refusing  to  raise  presumptions  of  fraud  to  bring  transactions  within 
the  statutes.  See  Mayn  v.  Fritton,  20  Wall.  414,  following  WiUon  v. 
City  Bank^  17  id.  473,  in  which  the  subject  is  fully  discussed.  Mr. 
Justice  MiLLEB  says,  concerning  involuntary  bankruptcy  (p.  482),  "  But 
when  a  person  claims  to  take  from  another  all  control  of  his  property,  to 
arrest  him  in  the  exercise  of  his  occupation,  and  to  impair  his  standing 
as  a  business  man,  in  short  to  place  him  in  a  position  which  may  ruin 
him  in  the  midst  of  a  prosperous  career,  the  precise  circumstances  or  facts 
on  which  he  is  authorized  to  do  this  should  not  only  be  well  defined  in 
the  law,  but  clearly  established  in  the  court."  And  Lord  Kenton,  in 
Kaye  v.  Bolton^  6  T.  R.  134,  sustaining  an  agreement  to  withdraw  bank- 
ruptcy proceedings,  on  the  promise  of  a  third  person  to  pay  creditors,  as 
Entirely  reasonable,  says  :  ^'  It  would  be  monstrous  to  say  that  the  bank- 
rupt's estate  shall  still  be  torn  to  pieces  by  the  expenses  of  the  commis- 
sion." Common  experience  shows  that  an  estate  can  seldom  be  applied 
in  bankruptcy  as  prudently  or  economically  as  in  private  hands,  by  debt- 
ors, and  that  often  (as  remarked  by  Miller,  J.,  in  17  Wall.  486),  "by 
forbearance  of  creditors,  by  meeting  only  such  debts  as  are  pressed,  and 
even  by  the  submission  of  some  of  their  property  to  be  seized  on  execu- 
tion, they  are  finally  able  to  pay  all,  and  to  save  their  commercial  char- 
acter and  much  of  their  property. 

The  law  gave  Crowell  an  absolute  right  to  contest  these  proceedings 
before  a  jury,  of  which  he  could  not  be  deprived,  except  by  consent 
This  right  he  surrendered  by  the  agreement  in  question,  if  made  as  alleged. 

On  the  other  hand,  if  we  assume  the  allegations  to  be  true,  it  appears, 
and  must  be  taken  as  true,  that  the  creditors  of  the  firm  thought  it  for 
their  advantage  to  procure  a  decree  in  bankruptcy,  and  were  willing  to 
pay  a  large  price  for  that  privilege.  They,  and  not  Crowell,  appear  as 
the  parties  anxious  for  a  withdrawal  of  the  legal  controversy  to  be  sub- 
mitted to  the  jury,  and  for  a  confession  of  judgment  (or  what  is  anal- 
ogous to  that)  which  would  expedite  their  proceedings,  and  prevent  abso- 
Vol.  XX 82 
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lute  delay  and  possible  failure.  It  is  plain  that  this  was  in  fact^  and  was 
considered,  an  advantage. 

We  have,  then,  a  double  consideration,  whereby  Crowell  gave  up  im- 
portant rights,  and  the  creditors  gained  important  advantages. 

It  is  urged,  however,  that  unless  Crowell  had  a  defense,  or  at  least  a 
c<ise  of  doubt  in  his  favor,  that  there  was  no  justice  in  defending,  and 
iheiefore  no  consideration  for  abstaining  which  the  law  can  favor.  And 
reference  is  made  to  compromises  where  no  suit  has  been  commenced,  as 
«tanding  on  the  same  footing  with  cases  of  litigation.  There  are  some 
cases  which  appear  to  confoubd  the  distinctions,  and  which  may  deserve 
consideration,  although  upon  the  present  declaration  without  amendment 
It  is  doubtful  whether  it  is  very  important.  But  the  questions  are  before 
us,  and  cannot  be  regarded  as  foreign  to  the  case. 

It  has  been  held  that  a  party  who  gets  an  agreement  in  his  favor,  by  a 
relinquishment  or  an  agreement  to  relinquish  a  right,  must  have  some 
right,  or  some  show  of  a  right  to  relinquish.  This  was  held  in  Edwardt 
v.  Bough,  11  M.  &  W.  641,  in  regard  to  a  declaration  on  an  agreement 
to  abstain  from  prosecuting,  which  did  not  aver  any  debt,  actual  or  sup- 
posed. This  case,  however,  contains  an  express  assertion  that  if  suit  had 
been  commenced  before  the  compromise,  no  such  showing  would  b^  need- 
ed, and  the  saving  of  litigation  and  its  attendant  expenses  would  be  a  suffi- 
cient consideration  in  itself.  In  Cook  v.  Wright,  1  B.  &  S.  559,  the 
court  intimate  that  the  declaration  in  Awards  v.  Baugh  was  sufficient, 
and  that  the  decision  was  questionable.  In  Kaye  v.  DuUon^  7  M.  &  6. 
807,  the  consideration  was  confined  to  the  transfer  of  an  interest,  and 
held  bad  because  there  was  none.  In  Jones  v.  Ashbumham,  4  East,  455, 
it  was  held  an  agreement  to  forbear  suit  was  nugatory  unless  it  was  in 
favor  of  some  person  named  or  otherwise  designated,  and  in  that  instance 
^.here  was  no  person  liable  to  suit  indicated  or  existing.  In  Barber  v. 
Fox,  2  Wm.  Saunders,  136,  £in  heir's  promise,  based  on  a  bond  in  which 
there  were  no  words  binding  heirs,  was  held  invalid,  as,  in  Tooley  v. 
Windham,  Cro.  Eliz.  206,  was  a  promise  to  compensate  a  personal  tort  of 
an  ancestor,  on  which  there  was  no  surviving  cause  of  action.  In  ^Sbo- 
man  v.  Seaman,  12  Wend.  381  ;  Busbg  v.  Conoway,  8  Md.  55 ;  Prater 
V.  MiUer,  25  Ala.  320,  it  was  held  an  agreement  not  to  oppose  a  will 
formed  no  consideration  for  a  compromise,  unless  the  party  would  be  in 
some  way  interested  in  its  defeat  See,  also,  Jarvis  v.  StUton,  3  Ind.  289. 
And  in  Boody,  Jones,  1  Doug.  (Mich.)  188,  it  was  held  an  agreement  not 
to  attach  property,  where  there  was  nothing  to  attach,  was  no  consideration 
for  a  promise.  But  in  the  latter  case,  as  in  the  best  considered  cases  gen- 
erally, it  is  also  held,  that  when  parties  have  acted  without  fraud,  the 
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barden  is  on  the  defendant  to  defeat  the  agreement^  which  wiU  be  pre- 
sumed good  until  facts  are  alleged  against  it  to  invalidate  it.  Paris  v, 
Deoster,  15  Vt.  379  ;  Wade  y.  Simeon^  2  C.  B.  565  ;  Gatdd  v.  Armstrong 
2  Hall  (S.  C),  267.  And  if  the  parties  act  in  good  faith,  even  where  they 
know  all  the  facts,  and  there  is  a  promise  widiout  legal  liability  to  base 
it  on,  the  courts  hesitate  to  disturb  the  agreements  of  parties  on  any  a&- 
■sumption  that  an  advantage  which  they  have  obtained,  and  conceive  to  be 
-worth  paying  for,  is  not  considered  valuable.  The  decisions  in  this  State 
have  gone  far  to  sustain  such  bargains.  Weed  v.  TWy,  2  Doug.  (Mich). 
544 ;  Van  Dyke  v.  Davisy  2  Mich.  148  ;  Moore  v.  Detroit  Locomotive 
Works,  14  id.  266  ;  Hull  v.  Swarthout,  29  id.  249  ;  Gates  v.  Shutts,  7 
id.  127.  In  Van  Dyke  v.  Davis,  the  party  had  no  title  whatever.  In 
Moore  v.  Locomotive  Works,  the  defendant  had  become  liable  for  not 
-delivering  machinery,  and  it  was  regarded  as  an  advantage  gained  to  tlie 
plain ti£E  to  get  the  property,  instead  of  a  lawsuit  for  damages,  so  as  to 
uphold  a  waiver  of  delay.  In  Gates  v.  ShuUs,  the  claim  was  supposed 
lo  be  barred  by  the  statute  of  limitations. 

The  decisions  generally  hold  that  an  agreement  to  settle  an  existing  suit 
is  sustainable  without  reference  to  the  merits  of  the  controversy,  unless 
under  very  peculiar  circumstances.  It  is  so  held  on  the  ground  that  an 
jdteration  in  the  position  of  the  parties  may  of  itself  be  an  advantage,  and 
may,  in  the  absence  of  fraud  or  other  controlling  reason,  be  a  sufficient 
<x>nsideration.  In  Cook  v.  Wright,  1  B.  &  S.  559,  the  court  held  that 
there  could  be  no  doubt  whatever  that  the  compromise  of  a  suit  was  a 
sufficient  consideration ;  but  that  the  reason  was  not  the  saving  of  the 
costs,  but  the  change  of  position,  and  that  in  all  cases  where  parties  had 
40  changed  their  position  the  same  rule  would  apply.  There  a  person 
not  liable  for  a  rate  had  compromised  it  with  the  commissioners  and 
4igreed  to  pay  the  reduced  sum,  both  knowing  the  facts  but  differing  as  to 
the  law  ;  and  he  was  held  liable.  In  Barlow  v.  Ocean  Ins.  Co.,  4  Mete 
^70,  it  was  held  a  settlement  with  an  insurance  company  could  not  be 
disturbed  by  the  subsequent  discovery  of  facts  which  would  have  prevent 
•ed  it  if  known.  In  Wade  v.  Simeon,  2  C.  B.  565,  it  was  said  that  th( 
fact  that  a  plaintiff  knew  he  had  no  cause  of  action  would  not  necessa 
rily  defeat  a  compromise  unless  he  knew  he  could  not  under  any  circum- 
stances have  got  a  verdict.  In  Gould  v.  Armstrong,  supra,  the  test  was 
^kewise  stated  to  be  whether  there  "  could  he  "  any  recovery.  In  Union 
Bank  V.  Geary,  5  Pet  113,  the  parties  were  not  ignorant  of  the  facts, 
but  the  law  was  doubted.  So  in  Longridge  v.  Dorville,  5  B.  &  Aid.  117, 
it  was  held  a  compromise  would  not  fail  unless  it  was  clear  there  could 
be  no  possible  liability. 
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The  cases  refer,  among  other  things,  to  the  contingencies  of  losing 
testimony  as  not  to  be  disregarded.  And  in  Gooper  v.  Parker,  15  C.  B. 
822,  the  doctrine  is  very  broadly  laid  down.  A  defendant  had  pleaded 
infancy,  which  was  not  true  in  fact.  The  suit  was  compromised  for 
a  smaller  sum,  and  that  plea  was  by  the  same  agreement  withdrawn.  The 
court  held  the  plaintiff  bound.  Parke,  B.,  uses  this  language :  '*  I  can- 
not see  why  this  is  not  a  good  plea.  The  value  of  the  defendant's  giring 
up  the  question  in  the  action  in  the  county  court  cannot  be  ascertained. 
In  dealing  with  a  plea  of  this  sort,  the  court  does  not  enter  into  a  con- 
sideration of  the  value  of  the  satisfaction  if  the  plaintiff  agrees  to  accept 
it.  The  advantage  to  the  plaintiff  of  the  defendant's  giving  up  the  plea 
of  infancy  in  the  county  court,  though  an  untrue  one,  might  be  great." 
Martin,  B.,  very  briefly  concurs  by  saying  still  more  broadly,  that  par- 
tics  should  be  allowed  to  have  their  agreements  carried  out  as  they  make 
them.     The  decision  was  unanimous. 

It  is  also  held  that  the  presumption  will  always  be  raised  that  plead- 
ings are  not  put  in  for  sham  purposes  or  in  bad  faith,  and  that  they  can- 
not be  attacked  except  upon  averments  to  the  contrary.  BidweU  v.  Cat- 
ion, Hobart,  216;  Smith  v.  Manteitk,  13  M.  &  W.  427  ;  Wilson  v.  OUif 
Bank,  17  WaU.  473. 

There  is  no  reason  for  presuming  unfairness  when  parties  are  merely 
relying  on  their  legal  rights,  and  no  reason  why  they  should  be  debarred 
from  demanding  compensation  for  giving  them  up.  If  there  has  been 
fraud  or  unfairness  in  bringing  about  a  settlement,  the  want  of  any  hon- 
est cause  of  action  or  probable  defense  may  be  a  fact  to  be  considered 
among  the  rest. 

In  the  present  case  Crowell  does  not  appear  on  the  pleadings  as  the 
moving  party,  and  there  is  nothing  to  indicate  fraud.  He  gave  up  valu- 
able privileges,  and  the  creditors  got  valuable  benefits  thereby,  on  which 
they  put  their  on^n  estimate.  The  bargain  cannot  be  presumed  to  have 
been  fraudulent,  and  the  consideration  is  valid,  unless  the  whole  trans- 
action was  unlawful. 

Upon  the  general  question,  see  further,  Morey  v.  NewfanSy  8  Barb.  658 ; 
Stoddard  v.  Mix,  14  Conn.  12  ;  Farmers'  Bank  v.  Blair,  44  Barb.  652  ; 
Atke  V.  Backhouse,  3  M.  &  W.  633. 

So  far  as  any  question  arises  concerning  fraud  against  Cro well's  partners, 
we  do  not  perceive  how  it  can  be  presented  on  this  record.  If  the 
defendants  could  set  up  any  fraud  against  them  to  avoid  the  contract, 
upon  which  we  need  not  pass  here,  such  fraud  is  not  to  be  presumed. 
And  under  the  second  count,  which  avers  their  consent,  it  must  be  like* 
wise  presumed  to  have  been  fairly  obtained. 
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]N  either  do  we  think  there  is  any  ground  for  holding  such  an  agree- 
ment to  be  in  fraud  of  the  bankrupt  law.  It  has  been  held  that  secret 
agreements  by  favored  creditors  to  withdraw  opposition  to  the  discharge 
of  debtors,  or  to  abstain  from  examining  them,  are  void,  because  bj  their 
position  in  the  case  other  creditors  are  at  liberty  to  rely  on  thaii 
prosecuting  all  necessary  inquiries  and  developing  all  important  facts^ 
which  such  agreements  tend  to  smother.  It  is  held  such  arrangements 
have  a  direct  tendency  to  favor  fraudulent  dealings  with  assets,  and  to 
conceal  the  truth  upon  the  merits.  Hall  v.  Dyztm,  10  L.  &  Eq.  424 ; 
Dexter  v.  Snow,  12  Cush.  594;  Tuxhury  v.  MiUer^  19  Johns.  311  ; 
Bea  V.  Leggett,  3  Seld.  176  ;  Nerot  v.  Wallace,  3  T.  R.  17.  And  on 
similar  principles  a  secret  promise  to  pay  a  creditor,  who  signs  a  com- 
promise with  others,  and  so  induces  them  to  regard  him  as  acting  withoni 
such  an  inducement,  is  held  fraudulent.     Ccue  v.  Gerrish,  15  Pick.  49. 

But  a  debtor  who  devotes  all  his  property  to  be  used  ratably  for  all 
his  creditors  does  what  the  law  highly  favors  and  approves.  This  is  the 
very  aim  and  purpose  of  the  bankrupt  law,  and  the  only  end  for  which 
the  petition  in  bankruptcy  was  filed.  No  act  can  be  in  fraud  of  a  law 
which  it  is  intended  and  calculated  to  carry  out.  Crowell  merely  bar- 
gained to  submit  to  the  purposes  of  this  law,  when  he  had  before  resisted 
the  attempt  to  bring  him  within  it.  If  it  had  been  a  bargain  to  conceal 
or  withdraw  his  assets  from  distribution,  or  to  procure  a  collusive  discon* 
tinuance  of  the  suit  after  other  creditors  had  appeared,  there  might  have 
been  some  reason  for  doubting  its  validity.  But  an  agreement  to  sub* 
mit  to  a  bankruptcy  decree,  and  to  have  the  estate  disposed  of  in  due 
course  of  law,  is  entirely  proper  and  valid. 

The  judgment  should  be  reversed,  and  the  demurrer  overruled,  with 
costs,  and  the  cause  remanded  to  the  court  below,  that  the  defendants 
may  plead  over. 

The  other  justices  ooncorred. 
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TOUNOBLOOD   y.    SSXTOK. 
(32MiclL406.) 

Tax  —  equity  will  not  rtatrain  eolUcticn  of,      CmutitiUional  law --^ tax  on  liquor-^ 

tion  is  not  "license," 

Equity  has  no  jarisdiction  to  restrain  the  collection  of  a  personal  tax,  even  if  it  be  ille* 
gal ;  nor  will  it  assame  joriadiction  to  prevent  a  multiplicity  of  soltB  when  the  partiea 
have,  severally,  remedies  at  law. 

A  statute  provided  for  the  assessment  of  a  spedfled  tax  on  liquor  dealers,  the  money 
thereby  raised  to  be  devoted  to  the  use  of  liie  towns,  villages,  and  cities  in  which  the 
business  was  carried  on.  Held,  (1)  not  a  "  State  tax,"  and  therefore  not  withhi  the  con- 
stitutional provision  directing  the  application  of  "  specific  State  taxes  ;  **  (2)  that  the 
fact  that  the  same  tax  was  levied  on  all  dealers  without  regard  to  the  amount  of  bust- 
neas  did  not  render  it  unjust  or  unequal ;  (3)  that  the  parties  taxed  could  not  object 
because  the  municipality  had  no  voice  in  the  levy,  nor  because  the  sheriff  and  not  the 
tax  collector  wairmade  the  collector,  and  (4)  that  the  tax  was  not  equivalent  to  a  li- 
cense so  as  to  come  within  the  constitutional  prohibition  of  licensing  the  sale  of 
liquors. 

BILL  in  equity  to  restrain  the  collection  of  a  tax  assessed  against 
the  several  complainants  separately  in  respect  to  the  business  ol 
Liquor  dealers.     The  opinion  states  the  case. 

Romeyn  ^  Weir  and  F.  A.  Baker,  for  complainants. 

George  H,  Prentisy  C.  A.  Kent  and  Andrew  J.  Smith,  Attorney-General^ 
for  defendant. 

CooLET,  J.  The  bill  in  this  cause  was  filed  to  restrain  the  ooUectioo 
from  the  several  complainants  of  a  tax  assessed  against  them  separately, 
in  respect  to  the  business  in  which  each  is  engaged.  It  is  a  personal  tax 
purely.  It  was  decided  at  an  early  day  in  this  State,  that  equity  had  no 
jurisdiction  to  restrain  the  collection  of  a  personal  tax,  even  conceding  it 
to  be  illegal ;  the  ordinary  legal  remedies  being  ample  for  the  party's 
protection.  Williams  v.  Detroit,  2  Mich.  560.  The  principle  has  ever 
since  been  regarded  as  not  open  to  controversy  in  this  State,  and  it  was 
applied  without  its  soundness  being  contested  in  Henry  v.  Gregory,  29^ 
Mich.  68,  decided  last  year.  In  other  States  it  is  supported  by  a  strong 
preponderance  of  authority.  Brewer  v.  Springfield,  97  Mass.  152 ; 
Durant  v.  IkUon,   98   id.   469;    Loud  v.    Charlestown,   99    id.   208; 

Whiting  v.  Boston,  106  id.  89;  HunneweU  v.  Charlestown,  106  id. 
350 ;  Rockingham  Savings  Bank  v.  Portsmouth,  52  N.  H.  17 ;  Dodd  t* 

Hartford,  25  Conn.  832 ;  Bitter  v.  Patch,  12  Cal.  298 ;  Berri  v.  PcOek, 
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12  id.  299  ;  W<yrth  v.  FayeUeviUe,  Winst  Eq.  (N.  C.)  70;  Van  Cott  v. 
SupervUorSy  18  Wis.  247;  Greene  y.  Mumford^  5  R.  I.  472 ;  McCoy  y» 
ChiUicothe,  3  Ohio,  370;  Conley  v.  Chedtc,  6  Nev.  322;  Deane  v. 
Todd,  22  Mo.  90 ;  Sayre  v.  Tompkins,  23  id.  443 ;  Barrow  v.  J)avu, 
46  id.  394;  McPike  v.  Petc^,  48  id.  525;  Brooklyn  v.  Meserole,  2$ 
Wend.  132  ;  Intendant  v.  Pippin,  31  Ala.  542 ;  Baltimore  y.  Baltimore 
^  Ohio  B.  B.  Co.,  21  Md.  50;  />w«  v.  Chicago,  11  WaU.  109 ;  iKin- 
neivinkle  y.  Georgetown,  15  id.  547. 

The  question  then  presents  itself,  how  this  bill  came  to  be  filed,  and  on 
what  ground  the  Superior  Court  was  asked  to  and  did  proceed  to  render  a 
decision  on  the  merits.  The  jurisdictional  question  has  not  been  argued 
iu  this  court,  but  we  are  not  inclined  to  pass  it  oyer  in  silence,  thereby 
giving  countenance  to  the  idea,  that  by  the  mere  acquiescence  of  parties  a 
jurisdiction  may  be  made  for  a  court  of  chancery,  by  means  of  which  the 
extraordinary  remedy  by  injunction  can  be  made  use  of  to  restrain  public 
officers  in  their  action,  where  neither  the  legislation  of  the  State  nor  the 
general  principles  which  control  the  action  of  courts  haye  eyer  giyen  this 
remedy.  The  writ  of  injunction  is  peculiarly  liable  to  abuse ;  and  the 
practice  of  resorting  to  it  in  cases  where  it  is  not  allowed  by  law,  relying 
upon  the  opposite  party  to  oyerlook  or  waiye  the  illegality,  is  not  one  that 
can  safely  be  encouraged  or  sanctioned.  The  jurisdiction  of  courts  i» 
neyer  subject  to  be  enlarged  or  diminished  at  the  discretion  of  parties ; 
and  it  would  be  peculiarly  mischieyous  to  permit  jurisdiction  to  rest  upon 
consent  or  waiyer  in  cases  where  general  public  interests  are  to  be  affected 
by  the  litigation. 

The  grounds  suggested,  but  not  argued,  as  giying  equitable  jurisdictioi> 
in  the  case,  a,Te,Jir8t,  that  thereby  a  multiplicity  of  suits  may  be  ayoided ; 
second,  that  otherwise  the  proceedings  may  ripen  into  a  cloud  upon  the 
title  to  complainants'  land ;  and,  third,  that  irreparable  injury  is  threatened 
to  complainants  in  their  business.  As  the  tax  is  only  personal,  and  as 
yet  affects  no  real  estate,  and  may  neyer  do  so,  the  second  ground  call» 
for  no  consideration.  The  force  of  the  third  must  rest  in  the  fact  that 
enforcing  the  tax  may  in  some  cases  compel  the  suspension  of  business, 
because  it  is  more  than  the  person  taxed  can  afford  to  pay.  But  if  this 
consideration  is  sufficient  to  justify  the  transfer  of  a  controyersy  from  a 
court  of  law  to  a  court  of  equity,  then  eyery  controyersy  where  money  is 
demanded  may  be  made  the  subject  of  equitable  cognizance.  To  enforce 
against  a  dealer  a  promissory  note  may  in  some  cases  as  effectually  break 
up  his  business  as  to  collect  from  him  a  tax  of  equal  amount  This  is  not 
what  is  known  to  the  law  as  irreparable  injury.  The  courts  haye  neyer 
recognized  the  consequences  of  the  mere  enforcement  of  a  money  demand 
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as  faHlng  within  that  category.  It  is  trae  the  Federal  courts  have  treated 
the  unlawful  taxation  of  a  franchise  as  a  case  of  possible  irreparable 
injury.  Oshom  v.  United  States  Banky  9  Wheat.  788.  But  this  was  on 
the  ground  that  the  tax,  if  enforced,  might  destroy  the  franchise,  and  in 
effect  the  corporation  itself, — the  artificial  person  which  was  taxed, — and 
the  case  has  little  analogy  to  that  of  the  taxation  of  a  particular  business 
tarried  on  by  individuals. 

If  complainants  rely  upon  the  jurisdiction  of  equity  to  take  cognizance 
of  a  controversy  where  thereby  a  multiplicity  of  suits  may  be  prevented, 
the  reliance  fails,  because  the  principles  that  govern  that  jurisdiction  have 
no  application  to  this  case.  It  is  sometimes  admissible  when  many  parties 
are  alike  affected  or  threatened  by  one  illegal  act,  that  they  shall  unite  in 
a  suit  to  restrain  it ;  and  this  has  been  done  in  this  State  in  the  case  of  an 
illegal  assessment  of  lands.  Scofieldy.  Lansing^  17  Mich.  437.  But  the 
cases  are  very  few  and  very  peculiar  where  this  can  be  permitted,  unless 
each  of  the  complainants  has  an  equitable  action  on  his  own  behalf. 
Now,  the  nature  of  this  case  is  such  that  each  of  these  complainants,  if 
the  tax  is  invalid,  has  a  remedy  at  law  which  is  as  complete  and  ample 
as  the  law  gives  in  other  cases.  He  may  resist  the  sheriff's  process  as 
he  might  any  other  trespass,  or  he  may  pay  the  money  under  protest,  and 
at  once  sue  for  and  recover  it  back.  But  no  other  complainant  has  any 
joint  interest  with  him  in  resisting  this  tax.  The  sum  demanded  of  each 
is  distinct  and  separate,  and  it  does  not  concern  one  of  the  complainants 
whether  another  pays  or  not.  All  the  joint  interest  the  parties  have  is  a 
joint  interest  in  a  question  of  law ;  just  such  an  interest  as  might  exist  in 
any  case  where  separate  demands  are  made  of  several  persons.  Such  a 
common  interest  there  might  be  if  several  persons  should  give  several 
promissory  notes  on  distinct  purchases  of  a  worthless  article ;  and  such 
there  might  have  been  under  the  former  prohibitory  liquor  law  had 
demands  been  made  against  several  persons  for  liquors  illegally  sold  to 
them.  'We  venture  to  say  that  it  would  not  be  seriously  suggested  that 
a  common  interest  in  any  such  question  of  law,  where  the  legal  interests 
of  the  parties  were  wholly  distinct,  could  constitute  any  ground  of  equi- 
table jurisdiction  when  the  several  controversies  affected  by  the  question 
were  purely  legal  controversies.  Suits  do  not  become  of  equitable  cogni- 
zance because  of  their  number  merely.  This  was  affirmed  in  Lapeer 
CourUy  V.  Harty  Har.  Ch.  157,  and  in  the  two  cases  of  Sheldon  v.  School 
District^  25  Conn.  224,  and  Dodd  v.  Martfordy  id.  282,  which  in  their 
facts,  so  far  as  this  question  is  concerned,  were  like  the  present  case,  with 
a  single  exception  which  is  not  to  the  advantage  of  these  complainants. 
In  those  cases  the  single  assessment  of  a  school-tax  was  involved,  and  the 
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parties  concerned,  if  permitted  to  unite,  might  have  had  the  whole  con- 
troversy determined  in  the  one  suit.  In  this  case  the  controversy  is  eiUier 
separate,  as  the  tax  is  several  against  each  individual,  or  it  is  general,  as 
it  affects  all  the  persons  taxed  under  the  law.  Considered  as  a  contro- 
versy which  affects  all  the  persons  taxed,  this  suit  would  wholly  fail  in 
tlie  purpose  of  preventing  a  multiplicity  of  suits,  because  the  court  In 
which  it  was  brought  has  only  a  local  and  limited  jurisdiction.  Other 
suits  might  be  brought  outside  of  Detroit,  and  in  every  county  pf  the 
State ;  and  at  best  this  suit  would  only  reduce  the  number  of  suits,  while 
it  could  not  prevent  a  multiplicity  of  them.  On  this  general  subject  we 
content  ourselves  with  referring  further  to  Jone»  v.  Garcia^  1  Turn.  & 
Russ.  297  ;  Teaton  v.  Lenox,  8  Pet.  123  ;  Adams'  Eq.  198-202. 

Other  considerations  ou  this  branch  of  the  case  we  abstain  from  pre- 
senting, because  an  argument  has  been  withheld ;  and  under  such  cir- 
cumstances we  deem  it  advisable  to  present  none  but  those  which  are 
not  only  conclusive,  but  are  unquestionable.  We  present  these  for  the 
purpose  of  showing  that  if  the  merits  of  this  controversy  were  with  the 
complainants,  the  bill  would  nevertheless  be  dismissed,  because  the  par- 
ties have  no  standing  in  a  court  of  equity.  They  cannot  make  remedies 
for  themselves  which  the  law  has  not  given  them.  We  do  not  know 
whether  there  was  any  express  assent  on  the  part  of  the  defendant  to 
ibis  jurisdiction.  If  there  was,  it  could  be  of  no  avail,  for  reasons  al- 
ready stated.  He  would  be  powerless  in  any  case,  but  specially  so  in  a 
case  like  the  present,  where  he  is  acting  in  a  public  capacity  ;  and  the 
consent,  if  given,  would  not  be  on  his  own  behalf,  but  ou  behalf  of  the 
public,  whom  for  any  such  purpose  he  has  no  authority  to  represent. 

The  question  then  arises  whether,  the  case  being  one  of  which  the 
court  below  had  no  jurisdiction,  this  court  on  appeal  shall  proceed  to 
express  an  opinion  upon  the  merits.  The  considerations  which  bear 
upon  that  question  are  conflicting.  As  a  general  rule  an  opinion  on  the 
merits  of  a  controversy  ought  to  be  declined  when  the  court  is  powerless 
to  give  tlie  relief  demanded.  But  this  case  is  in  many  particulars  ex- 
ceptional. It  has  been  argued  on  the  merits,  the  State  intervening 
for  the  purpose ;  and  there  is  no  reason  for  any  suggestion  or  suspicion 
that  in  this  court,  at  least,  it  is  not  a  h<ma  fide  controversy.  The  legsil 
points  involved  in  the  merits  have  been  presented  in  good  faith,  and  we 
have  no  reason  to  suppose  that,  should  the  controversy  be  presented  again 
in  a  more  regular  form,  the  case  would  assume  any  different  phase  on  the 
argument  There  is,  besides,  abundant  reason  apparent  on  this  record 
for  believing  that  the  public  interest  demands  an  early  determination  of 
the  questions  involved.  The  pendency  of  this  suit  has  to  some  extent 
Vol.  XX.— 83 


658  MICHIGAN, 


Youugblood  y.  Sexton. 


delayed  for  a  considerable  period  the  enforcement  of  a  State  law  whidi 
is  supposed  to  be  of  high  importance ;  and  if  this  should  go  off  on  the 
jurisdictional  question,  there  is  reason  to  look  for  further  litigation  which 
would  constitute  a  ground,  or  at  least  a  pretense  for  further  delaj. 
Under  all  the  circumstances,  we  are  agreed  that  an  examination  of  the 
case  on  the  merits,  and  an  opinion  thereon,  are  not  only  justifiable,  b*U 
are  demanded  bj  considerations  of  public  importance. 

The  question  which  lies  at  the  foundation  of  the  litigation  relates  to 
the  validity  of  the  act  for  the  taxation  of  the  liquor  traffic,  passed  May 
8,  1875.  General  Laws  of  1875,  p.  274.  The  complainants,  it  appears, 
have  severally  been  assessed  a  tax  as  dealers  in  liquors,  and  they  contest 
the  payment  on  the  ground  that  the  legislature  had  no  constitutional 
authority  to  impose  it.  A  number  of  reasons  are  assigned  for  the  inva- 
lidity of  the  tax,  and  these  we  shall  consider  separately. 

1.  It  is  objected  that  the  tax  is  a  State  specific  tax,  and  that  the  law 
imposhig  it  is  unconstitutional,  because  it  devotes  the  money  raised  to 
the  use  of  the  towns,  villages  and  cities  in  which  the  business  taxed  is 
carried  on,  in  violation  of  Article  I,  §  14  of  the  Constitution,  which  pro- 
vides that  ^'  all  specific  State  taxes,  except  those  received  from  the  min- 
ing companies  of  the  Upper  Peninsula,  shall  be  applied  in  paying  the 
interest  upon  the  primary  school,  university  and  other  educational  funds, 
and  the  interest  and  principal  of  the  State  debt,  in  the  order  herein  re 
cited,  until  the  extinguishment  of  the  State  debt,  other  than  the  amounts 
due  the  educational  funds,  when  such  specific  taxes  shall  be  added  to 
and  constitute  a  part  of  the  primary  school  interest  fund."  The  only 
question  that  arises  upon  this  objection  is  whether  this  tax  is  a  State  tax 
Cr  not.  It  was  settled  in  WalcoU  v.  People,  17  Mich.  68,  that  the  State 
might  pass  laws  for  the  levy  of  new  specific  taxes,  and  in  Kitson  v.  Ann 
Arbor,  26  Mich.  825,  that  local  specific  taxes  might  be  authorized.  The 
substantial  difference  between  this  case  and  the  one  last  cited  consists 
in  the  fact  that  there  the  tax  was  levied  under  a  city  ordinance  and  here 
it  is  levied  by  general  law.  In  both  cases  the  money  was  to  be  put  to 
local  purposes.  In  one  sense,  undoubtedly,  any  tax  levied  by  a  general 
law  is  a  State  tax  ;  but  if  the  moneys  are  to  be  put  to  local  uses,  the 
only  substantial  difference  between  that  and  one  levied  by  local  action 
consists  in  this :  that  in  one  case  the  State  levies  the  tax,  and  in  the 
other  it  authorizes  the  levy.  All  taxation  must  be  authorised  by  the 
State,  and  we  know  of  no  reason  why  all  taxation  for  the  ordinary  pur- 
poses of  government  may  not  be  levied  under  general  laws  when  no 
express  provision  of  the  Constitution  forbids  it.  Such  legislation  is  no 
novelty  in  this  State  or  elsewhere.    Highway  and  school  taxes  are  rerj 
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commonlj  levied  in  that  way ;  the  local  authorities,  as  to  some  of  them, 
having  no  option,  bnt  being  put  under  legal  compulsion  to  assess  and 
collect  them.  The  school  mill  tax  may  be  taken  as  an  illustration 
Collected  uiider  a  general  law,  it  was  nevertheless  put  to  the  uses  of  the 
community  which  paid  it ;  and  it  was  in  no  proper  sense  any  thing  more 
than  a  local  tax.     Neither  is  the  tax  now  in  question. 

2.  It  is  said  the  tax  is  invalid  because  it  is  not  levied  on  any  princi- 
pie  of  equality  or  uniformity,  and  consequently  lacks  one  of  the  essential 
elements  of  lawful  taxation.  If  the  precise  point  here  is  that  the  tax 
is  unequal  and  unjust  because  it  is  not  levied  in  proportion  to  the  business 
done,  then  the  objection  is  without  force.  It  may  possibly  be  true  that  an 
apportionment  according  to  the  business  done  would  have  been  more  just ; 
but  a  question  of  this  nature  concerns  the  legislature,  and  not  us.  Courts 
cannot  annul  tax  laws  because  of  their  operating  unequally  and  unjustly. 
If  they  could  they  might  defeat  all  taxation  whatsoever ;  for  there  never 
yet  was  a  tax  law  that  was  not  more  or  less  unequal  and  unjust  in  its 
practical  workings.  Kirhy  v.  ShaWy  19  Penn.  St.  258  ;  GommonweaUh 
V.  Savings  Banky  5  Allen,  428  ;  Allen  v.  Brew,  44  Vt.  174 ;  Grim  v.  School 
District,  57  Penn.  St  483 ;  People  v.  Warthington,  21  111.  171 ;  Cobum 
V.  Richardson,  16  Mass.  213,  215  ;  Citee  v.  Society  for  Savings,  32  Cono. 
173,  184.  But  the  objection  to  a  want  of  uniformity  is  wholly  mis- 
placed here.  Uniformity  is  the  very  basis  of  this  tax.  It  is  levied  en- 
tirely without  discrimination ;  and  the  real  objection  made  to  it  is,  not 
that  it  lacks  uniformity,  but  that  the  legislature  were  unjust  in  making 
It  uniform  instead  of  levying  it  by  some  standard  of  discrimination. 
The  objection  presents  a  case  of  misapplication  of  terms.  It  is  also 
presented  to  the  wrong  tribunal.  The  question  whether  a  tax  is  just 
and  equal  or  not  is  not  a  question  of  law.  And  this  will  meet  any  objec- 
tion to  the  law  based  upon  the  fact  that  other  kinds  of  business  are  not 
similarly  taxed.  Apportionment  of  taxation  is  purely  a  legislative  function. 

3.  It  is  urged  that  the  tax  is  void  as  a  local  tax  because  the  municipali- 
ties hsL^fi  no  voice  in  its  levy  and  collection.  In  support  of  this  objection 
deciPioPB  are  cited  in  which  this  court  affirmed  the  right  of  the  munici- 
palitieF  to  choose  their  own  local  officers,  and  to  decide  for  themselves 
whether  they  would  burden  their  property  with  taxes  for  mere  local  con- 
veniences in  which  the  people  of  the  State  at  large  had  no  interest 
Those  decisions  were  made  in  cases  in  which  the  municipality  was  object- 
ing to  unusual  legislation  which  proposed  to  subject  it  to  extraordinary 
burdens.  There  is  nothing  of  the  like  nature  here.  The  municipality 
Is  not  complaining,  and  the  legislation  proposes  to  makes  its  burdens 
lighter,  instead  of  heavier.     The  complaint,  if  any  local  rights  are  invaded, 
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oomes  from  a  wrong  soaroe.  The  city  ought  to  be  here  showing  cause  why 
die  should  be  compelled  to  receive  the  tax,  instead  of  these  complainants 
showing  cause  why  they  should  not  pay  it  over  to  the  city.  When  the 
city  of  Detroit  shall  object  to  having  the  money  thrust  upon  her,  it  will 
be  time  enough  to  inquire  whether  any  of  her  privileges  are  taken  away 
by  the  law  ;  at  present  it  is  sufficient  to  say,  that  parties  whose  interests 
are  dii>ectly  antagonistic  to  those  of  the  city  in  regard  to  the  particular 
matter  in  controversy  are  not  to  be  heard  objecting  on  her  behalf  that 
the  rights  of  the  city  are  violated  by  the  collection  of  a  tax  for  her  use. 
But  it  cannot  escape  even  the  most  casual  observation,  that  the  purpose 
of  this  legislation,  so  far  as  it  involves  local  rights,  is  directly  the  opposite 
to  that  which  was  held  inadmissible  in  People  v.  Iliirlbut,  24  Mich.  44, 
and  Park  Commissioners  v.  Common  Council  of  Detroit,  28  id.  228. 
The  legislation  which  came  under  consideration  in  those  cases  was 
designed  to  eventuate  in  taxation  of  the  people  of  Detroit  against  their 
opposition  ;  this  only  provides  for  a  general  tax,  which  so  far  as  it  is  col 
lected  within  any  particular  locality,  is  handed  over  to  the  local  authori- 
ties and  credited  to  the  local  contingent  fund.  As  a  part  of  that  fund  it 
will  be  put  to  such  purposes  as  the  local  authorities  may  agree  upon,  and 
presumptively  these  will  be  the  general  purposes  of  local  government. 
The  law  therefore  favors  the  localities,  instead  of  forcing  unusual  burdens 
upon  them. 

4.  It  is  objected  that  the  sheriff  is  made  the  collector  of  township, 
village  and  city  taxes  under  this  law,  when  by  right  that  duty,  and  the 
fees  which  are  given  for  its  performance,  belong  to  the  township,  village 
or  city  collector,  or  treasurer.  This  objection,  like  the  last,  comes  from 
the  wrong  source.  Those  on  whose  behalf  it  is  made  are  not  here  as 
parties,  and  we  are  not  aware  that  they  complain.  The  parties  taxed  are 
the  persons  who  manifest  this  decided  interest  in  the  constitutional  emol- 
uments of  the  office  of  collector,  and  not  those  who  are  said  to  be  entitled 
to  the  fees.  If  the  objection  were  a  valid  one,  it  is  not  clear  that  it  could 
invalidate  the  tax ;  it  might  only  raise  the  question  of  the  right  of  a 
particular  officer  to  collect  it.  It  is  certain  that  it  could  constitute  no 
objection  to  the  tax  in  equity  ;  for  as  between  the  town  or  city  and  the 
party  taxed,  the  equity  of  the  tax  is  not  in  the  least  affected  by  the 
circumstance  that  the  wrong  officer  is  deputed  to  collect  it,  if  that  con- 
stitutes the  only  valid  objection.  But  we  think  the  objection  is  without 
force,  either  at  law  or  in  equity.  Admitting  what  these  complainants 
insist  upon,  that  the  township  and  city  collectors  have  a  constitationa] 
right  to  perform  all  the  duties  that  belonged  to  their  offices  when  the 
constitution  was  adopted,  it  does  not  follow  that  they  are  entitled  to 
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collect  this  tax.  A  constitutional  right  to  perform  the  old  duties  cannot 
be  extended  to  cover  new  duties  merely  because  they  happen  to  be  of  a 
similar  nature.  This  law  takes  from  the  local  officers  uothiug  ;  the  com- 
plaint of  it  is  that  in  providing  for  a  new  duty  it  confers  it  upon  another 
officer  instead  of  upon  the  township  and  city  officers.  In  this  there 
is  nothing  unusual.  Sheriffs  in  many  States  are  collectors  of  taxes,  and 
in  this  State  thay  have  always  in  some  contingencies  been  collectors.  It 
is  true  that  in  collecting  this  tax  the  sheriff  acts  on  behalf  of  the  muni- 
cipalities ;  but  so  he  does  in  any  case  where  the  tax  warrant  is  delivered 
to  him  ;  and  so  do  the  county  treasurer  and  auditor-general  in  collecting 
taxes,  for  they  collect  the  local  taxes  as  well  as  those  levied  for  State 
purposes.  The  whole  tax  system  is  something  in  which  the  State  at 
large  is  concerned,  and  the  rules  by  which  it  may  be  made  to  operate 
harmoniously  cannot  be  rules  so  inflexible  as  not  to  yield  to  circumstances, 
when  the  legislature  deems  it  essential. 

But  there  is  another  consideration  that  is  conclusive  on  this  point. 
This  objection,  like  the  last,  is  supposed  to  find  support  in  the  reasoning 
of  this  court  in  People  v.  HurUmt^  24  Mich.  44.  *But  in  that  case  we 
took  especial  pains  to  show  that  for  some  purposes  the  townships,  vil- 
lages and  cities  of  the  State  could  not  be  permitted  to  act  independently, 
but  were  and  must  be  subject  to  compulsion  by  the  State.  The  case  of 
taxes  for  general  purposes  was  specially  instanced,  and  it  was  said  the 
municipalities  could  not  be  left  to  collect  these  or  to  refuse  to  collect 
iliem  at  their  own  volition ;  they  must  collect  them,  and  they  must  sus- 
tain local  government,  whether  willing  to  do  so  or  not.  To  that  extent 
every  part  of  the  State  was  concerned  in  the  action  of  every  other  part, 
because  disorder  in  one  locality  would  derange-  more  or  less  the  whole 
system.  In  the  previous  case  of  People  v.  Mahaney^  13  Mich.  487,  it. 
had  been  decided  that  the  State  had  power  to  take  control  of  the  police 
of  the  city ;  and  this  was  cited  with  approval  in  People  v.  Hurlbut,  on 
the  express  ground  that  the  police  of  the  State  and  the  preservation  of 
order  in  every  locality  was  matter  of  State  concern,  and  not  of  mere 
local  interest  It  requires  no  argument  to  demonstrate  this ;  the  effect 
upon  the  whole  State  of  abrogating  local  government  in  a  single  city  or 
township,  and  leaving  every  thing  to  disorder  and  to  the  unrestrained 
passions  of  bad  men,  would  inevitably  be  pernicious  beyond  estimate. 

Now  the  law  under  consideration,  though  having  revenue  for  one  ob- 
ject, has  the  police  of  the  State  for  another.  It  was  deemed  important 
to  adopt  it  as  a  matter  of  police  regulation.  The  legislature  saw  fit  not 
to  leave  it  to  the  localities  to  enforce  it  or  not  at  their  option,  and  it  la 
matter  of  reasonable  inference  that  they  refrain  from  doing  so  because 
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the  refusal  of  a  locality  to  enforce  it  would  introduce  disorder  into  the 
system.  Whether  that  was  the  reason  or  not,  they  had,  as  we  think,  an 
unquestionable  right  to  make  all  such  provisions  as  they  deemed  essen- 
tial to  preclude  the  probability  of  the  law  being  nullified  in  any  quarter. 
If  to  accomplish  this  it  was  deemed  essential  to  commit  the  execution  of 
the  law  to  county  instead  of  municipal  officers,  we  know  of  nothing  to 
preclude  it.  There  is  certainly  nothing  in  the  previous  decisions  of  this 
court  that  is  inconsistent  with  this  feature  of  the  law. 

5.  The  objection  which  appears  to  be  principally  relied  upon  is,  that 
a  tax  on  the  traffic  in  liquors  under  this  law  is  equivalent  to  a  license  of 
the  traffic,  and  therefore  comes  directly  in  conflict  with  that  provision  of 
the  Constitution  which  declares  that  ^'  the  legislature  shall  not  pass  any 
act  authorizing  the  grant  of  license  for  the  sale  of  ardent  spirits  or  other 
intoxicating  liquors." —  Const.,  Art-  IV,  Sec.  47.  In  order  to  arrive  at 
the  exact  meaning  of  this  provision,  and  to  show  what  the  convention 
and  the  people  had  in  view,  and  intended  to  accomplish  in  adopting  it, 
no  little  industry  has  been  expended  in  sifting  the  proceedings  of  the 
convention,  and  in  bringing  before  us  the  expression  of  views  by  the  dif- 
ferent members  of  that  body  upon  the  subject  of  the  liquor  traffic  But 
one  needs  to  give  very  little  attention  to  the  proceedings,  in  order  to  be 
convinced, — what  in  fact  is  a  part  of  the  public  history  of  the  time, — 
that  members  of  the  convention  who  expressed  views  leading  to  the 
same  result  in  shaping  the  instrument  to  be  submitted  to  the  people,  had 
objects  in  view  which  were  totally  different,  and  expected,  or  at  least 
hope<l,  to  accomplish  wholly  different  ends  by  means  of  the  provision 
finally  agreed  upon.  The  provision  itself  was  experimental,  and  no  one 
could  safely  predict  the  consequences  ;  but  while  those  who  favored  the 
total  destruction  of  the  traffic  in  ardent  spirits  hoped  to  accomplish  that 
object  by  means  of  a  prohibition  of  license,  others,  not  willing  to  destroy 
the  trade,  regarded  the  inhibition  of  license  as  a  removal  of  embarrass- 
ing restrictions  and  impediments.  The  provision  agreed  upon  was  not 
of  itself  a  prohibition  of  the  traffic,  and  upon  this  the  most  diverse  views 
might  be  concentrated ;  but  beyond  this  there  was  no  harmony  of  pur- 
pose whatsoever.  With  license  prohibited  a  broad  field  was  still  left  for 
legislation,  and  each  side  might  hope  to  obtain  the  advantage  in  that,  and 
not  to  find  the  constitutional  provision  interpose  any  serious  obstacle. 
For  these  reasons  the  proceedings  of  the  Constitutional  convention  are  aa 
nearly  as  possible  worthless  for  any  purpose  of  giving  aid  in  the  con* 
struction  of  this  provision ;  and  we  can  only  take  it  as  it  stands,  and  seek 
the  meaning  in  the  words  employed  to  express  it. 

Does,  then,  a  tax  upon  the  traffic  in  liquors  come  within  the  oondem- 
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nation  of  this  provision  of  the  Constitation,  as  being  eqaivaient  to  a 
license  of  the  traffic  ?  Is  it  the  same  in  legal  effect,  or  is  it  the  same  ao- 
cording  to  the  popular  understanding  of  the  term  '*  license  "  ?  This  'is  the 
question  that  presents  itself  for  decision  on  this  branch  of  the  case. 

The  popular  understanding  of  the  word  *'  license  "  undoubtedly  is,  a 
permission  to  do  something  which  without  the  license  would  not  be  allow- 
able. This  we  are  to  suppose  was  the  sense  in  which  it  was  made  use  of 
in  the  Constitution.  But  this  is  also  the  legal  meaning.  '^  The  object 
of  a  license,"  says  Mr.  Justice  Manning,  *4s  to  confer  a  right  that  does 
not  exist  without  a  license."  Chilvers  y.  People,  11  Mich.  43,  49.  With- 
in this  definition,  a  mere  tax  upon  the  traffic  cannot  be  a  license  of  the 
traffic,  unless  the  tax  confers  some  right  to  carry  on  the  traffic  which 
otherwise  would  not  have  existed.  We  do  not  understand  that  such  is 
the  case  here.  The  very  act  which  imposed  this  tax  repealed  the  pre- 
vious law,  which  forbade  the  traffic  and  declared  it  illegal.  The  trade 
then  became  lawful,  whether  taxed  or  not ;  and  this  law,  in  imposing  the 
tax,  did  not  declare  the  trade  illegal  in  case  the  tax  was  not  paid.  So 
far  as  we  can  perceive,  a  failure  to  pay  the  tax  no  more  renders  the 
trade  illegal  than  would  a  like  failure  of  a  farmer  to  pay  the  tax  on  his 
farm  render  its  cultivation  illegal.  The  State  has  imposed  the  tax  in 
each  case,  and  made  such  provision  as  has  been  deemed  needful  to  in- 
sure its  payment ;  but  it  has  not  seen  fit  to  make  the  failure  to  pay  a 
forfeiture  of  the  right  to  pursue  the  calling.  If  the  tax  is  paid,  the 
traffic  is  lawful ;  but  if  not  paid,  the  traffic  is  equally  lawful.  There  is 
consequently  nothing  in  the  case  that  appears  to  be  in  the  nature  of  a 
license.  The  State  has  provided  for  the  taxation  of  a  business  which 
was  found  in  existence,  and  the  carrying  on  of  which  it  no  longer  pro- 
hibits ;  and  that  is  all. 

But  it  is  urged  that  by  taxing  the  business  the  State  recognizes  its 
lawful  character,  sanctions  its  existence,  and  participates  in  its  profits,-— 
all  of  which  is  within  the  real  intent  of  the  prohibition  of  license.  The 
lawfulness  of  the  business,  if  by  that  we  understand  merely  that  it  is  no 
longer  punishable,  and  is  capable  of  constituting  the  basis  of  contracts, 
was  undoubtedly  recognized  when  the  prohibitory  law  was  repealed ; 
but  as  the  illegality  of  the  traffic  depended  on  that  law,  so  its  lawfulness 
DOW  depends  upon  its  repeal ;  the  tax  has  nothing  to  do  with  it  what- 
ever. Now  it  is  not  claimed,  so  far  as  we  are  aware,  that  the  repeal  of 
the  prohibitory  law  was  incompetent ;  and  if  not,  the  mere  recognition 
of  the  lawfulness  of  the  traffic  cannot  make  the  tax  law  or  any  other  law 
invalid.  It  is  only  the  recognition  of  an  existing  and  conceded  fact,  and 
thf  courts  cannot,  if  they  would,  refuse  to  recognize  it. 
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The  idea  that  the  State  lends  it  countenance  to  any  particalar  traffic  bj 
taxing  it  seems  to  us  to  rest  upon  a  very  transparent  fallacy.  It  certainly 
ov€  "looks  or  disregards  some  ideas  that  must  always  underlie  taxatioii« 
Taxed  are  not  favors ;  they  are  burdens ;  they  are  necessary,  it  is  true,  to 
the  existence  of  government,  but  they  are  not  the  less  burdens,  and  are 
ort.r  submitted  to  because  of  the  necessity.  It  is  deemed  advisable  to 
make  careful  provision  to  preclude  these  burdens  becoming  needlessly 
oppressive ;  but  it  is  conceded  by  all  the  authorities,  that  under  some  cir- 
cumstances they  may  be  carried  to  an  extent  that  will  be  ruinous  to 
individuals.  It  would  be  a  remarkable  proposition,  under  such  circum- 
ptances,  that  a  thing  is  sanctioned  and  countenanced  by  the  government 
when  this  burden,  which  may  prove  disastrous,  is  imposed  upon  it,  while, 
on  the  other  hand,  it  is  frowned  upon  and  condemned  when  the  burden  is 
withheld.  It  is  safe  to  predict  that  if  such  were  the  legal  doctrine  any 
citizen  would  prefer  to  be  visited  with  the  untaxed  frowns  of  government 
rather  than  with  those  testimonials  of  approval  which  are  represented  by 
the  demands  of  the  tax  gatherer. 

It  may  be  supposed  that  some  idea  of  special  protection  is  involved 
when  a  business  is  taxed ;  taxation  and  protection  being  reciprocal.  If 
the  tax  upon  any  particular  thing  was  the  consideration  for  the  protection 
given  to  the  owner  in  respect  to  it,  this  might  be  so  ;  but  the  maxim  of 
reciprocity  in  taxation  has  no  such  meaning.  No  government  ever  under- 
takes to  tax  all  it  protects.  If  a  government  were  to  levy  only  poll  taxes, 
it  would  not  be  on  the  idea  that  it  was  to  protect  only  the  persons  of  its 
citizens,  leaving  their  property  open  to  rapine  and  plunder.  In  this  State 
our  taxes  are  derived  mainly  from  real  estate  ;  but  it  has  never  been  sug- 
gested that  real  estate  was  entitled  to  special  considerations  in  conse* 
quence.  In  Great  Britain  real  estate  pays  a  relatively  insignificant 
portion  of  the  taxes,  although  in  the  social  and  political  state  it  is  more 
important  than  all  other  property.  As  a  general  fact  the  United  States 
has  not  taxed  real  property ;  and  though  during  the  recent  rebellion  it 
taxed  most  kinds  of  business  for  war  purposes,  the  number  of  subjects 
taxed  has  been  several  times  reduced  by  legislation  since,  and  may  rea- 
sonably be  expected  to  be  further  reduced  hereafter.  But  the  business 
taxed  is  no  more  protected  than  the  business  not  taxed ;  and  the  fisheries, 
which  are  favored  by  bounties,  are  as  much  protected  as  either.  All  this 
is  only  an  apportionment  of  taxation  by  the  selection  of  subjects  which 
under  all  the  circumstances  it  is  deemed  wise  and  politic  to  subject  to  the 
burden.  Whether  a  person  in  respect  to  his  property  or  his  occupatioii 
Calls  within  the  category  of  taxables  or  not  is  immaterial  as  affecting  his 
claim  to  protection  from  the  government.     It  is  enough  for  him  that  the 
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goyemment  has  selected  for  itself  its  own  subjects  for  taxation,  and 
prescribed  its  own  rules.  It  is  his  liability  to  taxation  at  the  will  of  the 
goYernment  that  entitles  him  to  protection,  and  not  the  circumstances  of 
his  being  actually  taxed.  And  the  taxation  of  a  thing  may  be,  and  often 
is  when  police  purposes  are  had  in  view,  a  means  of  expressing  disap 
proval  instead  of  approbation  of  what  is  taxed. 

There  has  undoubteely  been  felt  and  expressed  a  strong  sentimental 
objection  to  the  doing  of  any  thing  by  the  State  that  even  seemed  to  be 
a  lending  of  its  countenance  to  a  business  which  the  objectors  regarded 
as  an  evil  in  itself  ;  especially  to  the  State  participating  in  the  profits  of  a 
pernicious  trade.  But  the  objection  never  found  expression  in  laws  for- 
bidding the  taxation  of  liquors  or  of  the  business  of  dealing  in  them. 
Indeed,  in  this  State  liquors  have  always  been  taxable  as  property ;  and 
so  have  been  the  implements  by  means  of  which  forbidden  games  of 
chance  have  been  carried  on.  Yet  when  the  keeper  of  billiard  tables  is 
compelled  to  pay  a  tax,  it  can  be  no  defense  to  him,  either  in  law  or  in 
morals,  that  he  is  compelled  to  do  so  from  the  profits  of  an  illegal  business. 
To  refuse  to  receive  the  tax  under  such  circumstances  would  tend  to  en- 
courage the  business,  instead  of  restraining  it ;  and  would  not  only  be  un- 
wise because  of  exempting  one  man  from  his  fair  share  of  taxation,  but 
also  because  it  would  tend  to  defeat  the  State  policy  which  forbids  games 
of  chance  and  hazard.  The  idea  that  a  thing  is  favored  because  it  Lb 
taxed  may  be  examined  in  the  light  of  the* practice  of  this  State  in  some 
other  particulars.  It  has  always  been  the  custom  in  apportioning  taxes 
by  valuation  to  make  some  discrimination  based  on  reasons  of  public 
policy.  As  an  illustration  we  may  mention  the  case  of  property  devoted 
to  educational  or  charitable  purposes,  and  which  as  a  rule  has  been 
exempted  from  general  taxation.  The  general  belief  has  been,  that  the 
interests  and  welfare  of  the  whole  community  would  be  best  subserved  by 
abstaining  from  any  imposition  of  the  burdens  of  government  upon  such 
property  ;  and  the  legislature  in  apportioning  the  taxes  has  accepted  this 
general  belief  and  acted  upon  it.  It  has  been  done  as  a  matter  of  favor 
and  by  way  of  encouragement ;  and  yet  if  the  argument  against  the  tax 
in  this  case  is  sound,  we  do  not  see  why  tho  State  should  not  have  evi- 
denced its  approbation  of  educational  and  charitable  institutions  by  taking 
special  care  that  they  should  feel  its  burdens,  while  at  the  same  time  it 
stigmatized  other  things  which  were  regarded  as  immoral  or  pernicious 
by  refusing  to  permit  them  to  appear  on  the  tax  roll.  A  tax  roll  might, 
undoubtedly,  be  made  in  this  manner  a  roll  of  reputable  names,  or  even 
a  roll  of  honor,  but  how  any  sound  public  policy  would  be  subserved  bjr 
it  must  require  considerable  ingenuity  to  point  out.  It  would  assuredly 
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not  be  Buch  policy  as  States  have  usuaUj  acted  upon.  While  in  tha 
selection  of  objects  for  taxation,  revenue  is  to  be  considered  and  kept  in 
view,  it  is  impossible  to  exclude  other  considerations.  In  proposing  a  tax 
it  might  always  be  a  question  whether  it  should  be  imposed  upon  persons, 
or  upon  property  by  value,  and  if  so,  upon  what  property,  or  upon 
business  ;  and  if  so,  what  kind  of  business,  or  whether  it  should  not  be  a 
ocmbination  of  all  these.  One  method  might  be  the  easiest  for  the  col- 
lection of  the  necessary  revenue,  but  most  injurious  or  unequal  in  its 
results ;  one  might  discourage  industry  and  another  encourage  it ;  one 
might  collect  the  tax  from  luxuries,  and  therefore  fall  mainly  upon  the 
rich,  while  another  would  collect  it  from  necessaries  and  be  oppressive  to 
the  poor.  The  whole  question  would  be  quite  as  much  one  of  policy  as 
of  necessity,  and  a  legislator  would  be  unfit  for  his  office  who  did  not  look 
beyond  the  proposed  tax  to  its  probable  results.  This  is  especially  true 
in  every  case  where  the  tax  has  reference  to  police  us  well  as  revenue.  A 
particular  business  may  then  be  taxed  while  others  are  spared,  not  only 
because  for  any  reason  it  can  best  bear  the  burden,  but  also  because  such 
surroundings  attach  themselves  to  the  business  taxed  as  to  render  the  dis- 
couragement and  discipline  of  heavy  taxation  wise  and  politic  In  the 
few  cases  in  which  the  right  to  do  this  has  been  denied  on  the  ground  of 
inequality,  the  courts  have  affirmed  it  as  being  beyond  question.  See 
Durach's  Appeal,  62  Penn.  St.  491,  494;  Fletcher  v.  Olivery  25  Ark. 
289 ;  State  v.  Parker,  32  N.  J.  426,  431.  The  Federal  government  has 
gone  to  a  great  extent  in  the  same  direction,  levying  duties  in  some  cases 
which  in  their  results  are  prohibitory ;  and  in  the  case  of  the  State  banks 
purposely  taxing  them  out  of  existence.  Veazie  Bank  v.  Fenno,  8  Wall. 
533.  This  case  does  not  call  for  any  expression  of  opinion  upon  legisla- 
tion of  that  extreme  character,  for  we  have  nothing  in  this  law  that  goes 
beyond  the  ordinary  legislation  when  it  is  enacted  for  the  double  purpose 
of  revenue  and  regulation. 

This  State  has  never  shown  any  disinclination  to  make  things  morally 
and  legally  wrong  contribute  to  the  public  revenue  when  justice  and  good 
morals  seemed  to  require  it.  If  it  were  to  act  upon  the  idea  of  refusing 
to  derive  a  revenue  from  such  sources,  it  ought  to  decline  to  receive  fines 
for  criminal  ofi^enses  with  the  same  emphasis  that  it  would  refuse  to 
collect  a  tax  from  an  obnoxious  business.  If  the  tax  is  laid  by  way  of 
discouragement  or  regulation,  it  has  the  same  general  object  in  view  with 
the  fine ;  not  only  as  it  affects  the  person  taxed  and  the  community,  but 
also  in  the  use  to  which  the  money  is  devoted.  Yet  the  Constitution  ex- 
pressly provides  for  a  library  fund  to  be  derived  from  the  violations  of 
the  public  law  (Constitution,  Art  XIII,  §  12),  a  provision  that  may 
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as  legitimately  be  said  to  be  a  license  of  crime,  as  a  tax  on  a  traffic  may 
be  said  to  be  a  license  of  the  traffic. 

Taxes  upon  business  are  nsuallj  collected  in  tne  form  of  licence  fee^ ; 
and  this  may  possibly  have  lead  to  the  idea  that  seems  to  have  prevailed 
in  some  quarters,  that  a  tax  implied  a  license.  But  there  is  no  neces- 
sary connection  whatever  between  them.  A  business  may  be  licensed 
and  yet  not  taxed,  or  it  may  be  taxed  and  yet  not  licensed.  And  so  far 
is  the  tax  from  being  necessarily  a  license,  that  provision  is  frequently 
made  by  law  for  the  taxation  of  a  business  that  is  carried  on  under 
a  license  existing  independent  of  the  tax. 

Such  is  the  case  where  cities,  under  proper  legislative  authority,  cax 
occupations  which  are  carried  on  under  licenses  from  the  State.  Ouid  v. 
Richmond^  28  Gratt  464 ;  Napier  v.  Hodges,  81  Texas,  287 ;  Outhbert  v. 
Oonfy,  82  Ga.  211 ;  Wendover  v.  Lexington,  15  B.  Monr.  258 ;  see,  also^ 
Home  Ins.  Oo.  v.  Augusta,  50  Ga.  580.  The  license  confers  a  privilege, 
but  it  is  not  perceived  why  a  privilege  thus  conferred  should  not  be  taxed 
as  much  as  any  other.  The  Federal  laws  give  us  illustration  of  the  tax- 
ation of  illegal  traffic.  A  case  in  point  was  that  of  the  taxation  of  the 
liquor  traffic  in  this  State  previous  to  the  repeal  of  the  prohibitory  law  ; 
the  Federal  law  found  a  business  in  existence  and  it  taxed  it  without 
undertaking  to  give  it  any  protection  whatever.  McGuire  v.  Com., 
3  Wall.  887 ;  Pervear  v.  Com.,  5  id.  475.  What  would  have  pre- 
vented the  State  from  taxing  the  same  traffic  at  the  same  time  ?  Is  it  any 
more  restricted  in  the  selection  of  subjects  of  taxation  than  the  general 
government  is  ?  If  one  may  tax  and  at  the  same  time  refuse  to  protect 
may  not  the  other  do  the  same  ?  The  only  reason  suggested  for  a  nega^ 
tive  reply  to  these  questions  is,  that  it  was  the  State  itself,  not  the  United 
States,  that  made  the  business  illegal,  and  it  would  be  inconsistent  and 
absurd  to  declare  it  illegal  and  at  the  same  time  tax  it.  But  how  the 
inconsistency  would  appear  in  one  case  rather  than  the  other  is  not 
apparent.  The  illegality  was  declared  by  competent  authority,  and  yet 
the  Federal  government  taxed  the  trade,  at  the  same  time  refusing,  or 
being  unable  to  protect  it.  If  protection  because  of  the  tax  was  due  to 
the  very  thing  upon  which  the  tax  was  imposed,  there  would  be  an 
inconsistency  in  taxing  a  prohibited  trade ;  but  treating  taxation,  how- 
ever and  wherever  it  may  fall,  as  the  return  for  the  general  benefits  of 
government, — for  the  protection  of  life,  liberty,  the  social  and  family 
relations,  as  well  as  to  business  and  property, — which  is  the  only  legal 
and  proper  idea  of  taxation,  there  is  no  inconsistency  whatever  in  making 
a  thing  which  is  not  protected  one  of  the  measures  or  standards  by  which 
to  determine  how  much  the  party  owning  or  supporting  it  ought  to  pay  to 
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the  gOTernment.  If  one  puts  the  goyernment  to  gpecutl  inooDvenicmoe 
and  cost  by  keeping  up  a  proliibited  traffic  or  maintaining  a  nuisance,  the 
fact  is  a  reason  for  discriminating  in  taxation  against  him ;  and  if  the  tax 
is  imposed  on  the  thing  which  is  prohibited,  or  which  constitutes  the 
nuisance,  the  t&x  law,  instead  of  being  inconsistent  with  the  hiw  declaring 
the  illegality,  is  in  entire  harmony  with  its  general  purpose  and  may 
sometimes  be  even  more  effectual.  Certainly,  whatever  discriminations 
are  made  in  taxation  ought  to  be  in  the  direction  of  making  the  heaviest 
burdens  fall  upon  those  things  which  are  obnoxious  to  the  public  interests, 
wherever  that  is  practicable. 

For  these  reasons  we  think  the  objections  which  have  been  made  to 
[he  law  have  no  validity. 

The  decree  of  the  Superior  Court  dismissing  the  bill  will  be  affirmed, 
with  costs. 

The  other  jostioes  concurred. 


Elliott  v.  Van  Bu&sk. 

(33  Mich.  49.) 
Evidmee"-^  amount  required  in  eivU  actions  involving  criminal  atti* 

In  an  action  for  an  aasaalt  and  battery  with  attempt  to  ravish,  hM,  that  plaintiff 
not  required  to  prove  the  charge  beyond  a  reasonable  doabt ;  a  prepondexanoe  oi 
evidence  was  sufficient* 

A  CTION  for  assault  and  battery.     The  opinion  states  the  case. 

Dart  Sf  Shields  and  2).  Johnson,  for  plaintiff  in  error. 

II,  B.  Carpenter  Sf  M.  V*  Montgomeryy  for  defendant  in  error. 

Campbell,  J.  Emma  Van  Buren  sued  Richard  Elliott  for  an  assault 
and  battery,  one  count  of  the  declaration  averring  an  attempt  to  ravish. 
The  chief  bodily  damage  shown  on  the  trial  consisted  of  bruises  and  in« 
juries  creating  bodily  weakness,  and  the  aggravation  of  a  malady  accom* 
pauied  with  fits.     The  jury  rendered  a  verdict  of  five  thousand  dollars. 

*  See  Kane  v.  Hibemia  Ins.  Co.,  ante^  p.  409  ;  also  Joneo  v.  CfreaoeSt  posL 
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Errors  are  alleged  upon  various  rulings  during  the  trial,  and  in  the 
charge  to  the  jury. 

The  course  of  the  argument  renders  it  proper  to  refer  briefly  to  some 
preliminary  considerations. 

This  action  is  nothing  more  than  trespass  for  an  assault  and  batterjp-. 
There  is  no  such  thing  as  a  private  action  for  a  crime  as  such.  The  civil 
grievance  here  charged  was  an  assault,  described,  as  was  proper,  with 
its  attendant  circumstances  of  enormity,  including  an  attempt  to  ravish. 
This,  however,  does  not  make  it  differ  from  an  action  for  a  lighter  griev- 
ance, except  as  showing  a  heavier  ground  of  complaint,  for  which,  if 
made  out,  the  damages  allowed  would  be  likely  to  be  larger.  The  as- 
sault could  be  shown  under  either  count,  and  if  the  whole  circumstances 
of  enormity  were  not  made  out,  this  would  not  defeat  the  action,  but 
would  only  bear  on  the  amount  recovered.  There  is  no  rule  of  evidence 
which  requires  a  greater  preponderance  of  proof  to  authorize  a  verdict 
in  one  civil  action  than  in  another,  by  reason  of  the  peculiar  questions 
involved.  Watkins  v.  Wallace,  19  Mich.  57.  The  doctrine  of  this  case 
has  been  adhered  to  in  this  State,  and  the  court  rightly  refused  to  direct 
the  jury  that  they  could  find  no  verdict  upon  the  main  charge,  unless  on 
proof  of  the  nature  and  degree  required  on  an  indictment  for  an  attempt 
to  commit  the  crime  of  rape  ;  that  is  to  say,  in  other  words,  they  must 
be  convinced  beyond  a  reasonable  doubt.  Indeed,  if  such  a  direction  would 
have  been  proper  at  all,  it  would  have  been  applicable  to  the  whole  case  ; 
for  a  common  assault  has  always  been  indictable,  and  an  attempt  to  com- 
mit a  felony  was  only  a  misdemeanor  at  common  law,  and  the  rule  of 
reasonable  doubt  is  not  confined  to  felonies.  No  doubt  a  jury  will 
always  feel  disposed  to  scrutinize  an  infamous  charge  more  closely  than 
a  trifling  one,  and  will  not  convict  without  being  well  satisfied,  but  there 
is  no  rule  of  law  which  adopts  any  sliding  scale  of  belief  in  civil  contro* 
versies. 

We  are  also  compelled  to  remark  that  it  is  not  in  the  province  of  an 
appellate  court  to  consider  the  amount  of  the  verdict,  or  the  weight  of 
the  evidence.  The  court  of  trial  may  set  aside  a  verdict  which  violates 
justice,  and  it  is  to  that  tribunal  that  parties  must  apply  for  relief  against 
excessive  damages,  or  any  other  of  the  wrongs  for  which  it  may  be  right 
to  grant  a  new  trial.  We  are  bound  in  all  cases  to  assume  that  the 
jury  have  done  no  legal  wrong  when  acting  within  their  province.  II 
the  court  below  has  committed  no  legal  error,  we  can  only  afllrm  tb« 
judgment. 

[The  other  errors  assigned  were  not  important.] 

Judgment  affirmed* 
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Thb  MatoB)  Etc.)  of  Nilbs  v.  Muzzt. 

(88  Mich.  61.) 

UwiMpal  q^losn  —  righi  to  rtoo/otrfor  urvicu  wttide  of  ihefy' iiiffUsUd  duOu, 

The  mayor  of  a  dty,  who  waa  a  lawyer  by  profeesioii,  wa«,  without  ooUosion  or  fraud, 
employed  under  a  reeolatlon  of  the  common  oooncil  to  appear  for  the  city  and  defend 
a  suit  against  it.  Held^  that  the  employment  was  valid,  and  that  he  could  recover 
the  valne  of  his  services. 

i  GTION  to  recover  for  services.    The  opinion  states  the  case. 

Edward  Bacofiy  for  plaintiff  in  error. 

Wi  J.  Gtlberty  for  defendant  in  error. 

Per  Curiam.  Muzzy  being  an  attorney  and  counselor  at  law  and  in 
chancery,  and  having  been  elected  mayor  of  Niles,  and  in  virtae  of 
which  office  he  was  one  of  the  common  council,  he  was  employed 
under  a  resolution  of  the  common  council  to  appear  and  defend  the 
city  iL.  a  suit  in  chancery  brought  against  it  by  one  Young  in  the 
Federal  court  at  Detroit.  In  pursuance  of  such  employment  he  appeared 
for  the  city  in  his  professional  character  and  rendered  services  which  the 
court  found  to  be  worth  one  hundred  dollars.  The  court  below  gave 
judgment  in  his  favor  for  that  sum  with  interest.  Having  rendered  these 
valuable  professional  services,  it  is  now  objected  that  he  ought  not  to  be 
paid  for  them  because  he  was  mayor  and  councilman.  There  is  no  ques- 
tion open  in  regard  to  their  worth  to  the  city,  or  as  to  the  necessity  there 
was  for  them.  £very  such  consideration  is  closed  by  the  finding.  Nei- 
ther his  duty  as  mayor,  or  as  councilman,  or  as  both,  included  any  such 
service.  He  was  no  more  required,  in  consequence  of  his  official  posi- 
tion, to  employ  his  time  and  talents  as  a  counselor  at  law  in  conducting 
a  suit  brought  against  the  city,  than  he  was  to  pay  the  debts  of  the  city 
out  of  his  own  private  funds.  There  may  have  been,  and  probably  was, 
substantial  reason  for  thinking  his  services  in  the  case  would  be  particu* 
larly  useful  to  the  city,  and  if  such  was  the  case,  we  see  no  cause  for 
saying  that  the  dty  was  obliged  to  forego  his  professional  assistance 
unless  he  would  give  it  for  nothing.  When  a  case  shall  be  presented 
showing  fraudulent  or  collusive  conduct  on  the  part  of  one  so  situated, 
or  between  one  so  situated  and  other  mimidpal  officials,  there  will  be 
room  for  different  considerations.     The  finding  fairly  excludes  the  ez« 
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isteDoe  of  any  thing  of  that  kind  here,  and  shows  that  his  apeoific  3e> 
Ttces  were  sought  by  the  city  and  given  by  him ;  that  they  were  meri- 
torious and  actually  worth  to  the  city  when  rendered  the  erp\  mentionAff. 
The  judgment  must  be  affirmed,  with  costs. 


VfLLAOB  OF  St.  Johns  ▼.  MoFarlah. 

(88  Mich.  72.) 

Mwnidpal  corporation  -^firo  limits  — erection  within  —  equity  will  M  rettram, 

k  ooart  of  equity  ha«  no  jurisdiction  to  restnin  the  erection  of  a  wooden  building 
within  the  fire  limitB  of  a  manidpal  corpomtion,  although  sach  erectton  is  prohibited 
by  ordinance. 


B 


ILL  in  Equity  to  restrain  the  erection  of  a  certain  building.    The 
opinion  states  the  case. 


B,  StrteUandj  for  complainant. 
Spamlding  Sf  Oratuany  for  defendant. 

Marston,  J.  The  complainant  filed  its  bill  to  restrain  defendant 
from  erecting  a  wooden  building  within  certain  established  fire  limits 
contrary  to  the  provisions  of  an  ordinance,  a  copy  of  which  as  set  forth 
in  the  bill  was  as  follows  :  ^'  No.  1.  The  board  of  trustees  of  the  village 
of  St.  Johns  ordain,  that  there  shall  not  be  built,  enlarged  or  placed  upon 
any  lot  or  part  of  a  lot  fronting  on  Clinton  avenue,  between  RaDroad  and 
State  streets,  any  wooden  or  wooden  roofed  building."  The  answer 
admitted  that  a  resolution  which  the  board  of  trustees  termed  an  ordinance 
had  been  adopted,  and  there  was  no  proof  introduced  on  the  subject,  the 
case  being  permitted  to  stand  in  this  respect  upon  the  statement  in  the 
bill  as  admitted  in  the  answer. 

A  court  in  chancery  has  no  jurisdiction  to  restrain  the  threatened  vio- 
lation of  a  village  ordinance,  unless  the  act  threatened  to  be  done,  if  car- 
ried out,  would  be  a  nuisance.  If  it  were  otherwise,  the  court  might  be 
called  upon  in  all  classes  of  cases  to  restrain  the  doing  of  acts  prohibited 
by  statute.  Mayor^  etc.,  v.  7%omej  7  Paige,  261 ;  AtCy.-  Gen.  v.  VHca 
hu.  Co,  2  Johns.  Ch.  871, 
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The  erection  of  a  wooden  building  within  the  limits  of  a  city  or  vil- 
lage is  not  in  and  of  itself  a  nuisance.  Neither  does  the  fact  that  the 
erection  of  8t.ch  is  prohibited  by  ordinance  make  it  a  nuisance.  If  this 
were  so,  then  the  doing  of  any  act  prohibited  by  law  would,  upon  the 
same  reasoning,  be  a  nuisance.  The  act,  ii  prohibited,  would  be  illegal ; 
but  something  more  than  mere  illegality  is  required  to  give  this  court 
Jurisdiction.  It  was,  however,  insisted  that  the  erection  of  a  wooden 
building  in  a  thickly  settled  portion  of  a  village  increases  the  danger  in 
-case  of  fire,  and  thereby  injures  adjoining  property.  There  are,  however, 
many  kinds  of  trades  and  occupations,  some  of  them  prohibited  by  law, 
which,  when  carried  od,  equally  tend  to  injure  adjoining  property,  yet  no 
one  would  contend  that  a  court  of  chancery  should  interfere  by  injunc- 
tion. It  was  also  claimed  that  if  the  relief  prayed  for  was  refused 
there  was  no  other  adequate  remedy,  and  that  therefore  the  court  ought 
to  grant  relief.  This  may  be  true  under  the  ordinance  set  forth.  That 
the  legislature,  however,  can  give  the  village  power  to  establish  fire 
limits  and  enforce  obedience  thereto  was  not  denied,  and  could  not  well  be. 
If  a  proper  ordinance  was  framed  with  an  appropriate  penalty  for  all 
violations  of  its  provisions,  we  think  the  remedy  at  law  would  be  found 
adequate.  The  fact  that  the  remedy  was  not  adequate  in  this  particular 
case,  on  account  of  the  ordinance  not  being  sufficiently  stringent  in  its 
provisions,  cannot  give  this  court  jurisdiction  to  interfere. 

The  decree  of  the  court  below  must  be  affinned,  with 

The  other  justioes  concorred. 
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Sunday  —  travel  on  —  iiyury/rom  d^ective  way, 

1  penon  walked  about  a  mile,  in  a  town,  on  Sunday  for  ezeicise.  Heldf  not  a  traveler 
in  such  a  sense  as  to  bar  her  reoovery  against  the  town  for  injuries  suffered  during 
such  walk  from  a  defect  in  the  highway. 

A  CTION  on  the  case  for  an  injury  occasioned  to  plaintiff's  hand  by  a 

-^    defect  in  defendant's  highway.     The  plaintiff's  evidence  showed 

that  on  Sunday,  March  22,  1874,  she  went  from  her  home  to  her  aunt's 

house,  about  one-fourlh  of  a  mile  distant,  to  get  her  cousin  to  go  to  walk 

with  her ;  that  she  and  her  cousin  went  out  to  walk  and  walked  down 

Bridge  street ;  that  while  they  were  going  down  said  street  her  said 

cousin  stepped  upon  the  end  of  a  loose  plank  in  the  sidewalk,  which  so 

raised  the  other  end  nearest  the  plaintiff  that  she  hit  her  toe  against  it 

and  fell,  receiving  the  injuries  complained  of ;  that  the  distance  walked 

was  about  a  mile,  and  that  the  walk  was  for  exercise  solely. 

The  defendants  requested  the  presiding  judge  to  instruct  the  jury  that 

traveling  on  Sunday  except  from  necessity  or  charity  is  prohibited  by 

law ;  that  the  presumption  of  law  is  that  traveling  on  the  Lord's  day  ia 

unlawful ;  that  in  order  for  a  person  to  recover  damages  for  an  injury 

sustained  while  traveling  on  the  Lord's  day  it  is  incumbent  upon  such 

person  to  satisfy  the  jury  that  the  traveling  was  from  necessity  or 

charity ;  that  walking  out  upon  the  street  or  sidewalk  in  company  with 
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an  invited  friend  for  the  purpose  of  recreation,  a  walk  or  pleasure,  L» 
not  an  act  of  necessity  or  charity  and  is  not  authorized  by  law ;  and, 
that  if  the  plaintiff  was  thus  walking  and  received  the  injury  complained 
of  from  the  alleged  defective  sidewalk,  she  cannot  recover  from  the  city 
bound  by  law  to  keep  the  sidewalk  in  repair. 

These  instructions  were  refused;  but  the  judge  instructed  the  jury 
that  traveling  for  the  purpose  of  making  a  call  or  visit  of  pleasure 
would  be  unlawful ;  that  a  distinction  was  raised  not  very  obvious  but 
sustained  by  law ;  that  while  traveling  for  the  purpose  of  making  a  visit 
to  a  friend  merely  for  the  purpose  of  spending  the  evening  in  company, 
was  not  lawful,  traveling  on  Sunday  for  the  purpose  of  exercise,  gentle 
exercise  in  the  open  air,  intending  to  make  no  call  at  any  house,  but, 
after  taking  the  walk,  returning  home,  would  not  be  unlawful ;  that  the 
distinction  was,  in  one  case  the  traveling  was  for  visiting,  and  in  the 
other,  for  no  such  purpose,  but  simply  a  walk  in  the  open  air  without 
any  object  of  pleasure. 

There  was  no  other  evidence  relating  to  the  traveling  or  its  purposes, 
or  the  cause  of  the  injury.  The  plea  was  the  general  issue.  The  ver^ 
^ict  was  for  the  plaintiff  for  $1,800. 

The  defendants  excepted. 

JKf.  T.  Ludden,  city  solicitor,  for  defendants. 
Z.  If.  Hutchinson  Sf  A,  B.  Savage,  for  plaintiff. 

Virgin,  J.  The  decision  of  this  case  involves  the  interpretation  of 
11.  S.,  ch.  18,  §§  40  and  65,  defining  the  liability  of  towns  for  injuries 
received  through  their  defective  ways,  viewed  in  connection  with  that  of 
ch.  124,  §  20,  prohibiting  traveling  on  the  Lord's  day. 

The  first  section  mentioned  requires  towns  to  open  and  keep  their 
ways  "  safe  and  convenient  for  travelers ; "  and  there  is  no  provision 
requiring  ways  to  be  kept  thus  for  any  persons  other  than  "  travelers.** 
This  being  the  extent  of  the  provision  is  the  full  measure  of  liability. 
Peck  V.  Ellsworth,  36  ^le.  393. 

Section  65  providing  a  remedy  for  "  any  person  "  injured  "  through 
any  defect  or  want  of  repair  "  in  any  public  way,  relates  to  those  only 
for  whom  ways  are  established,  to  wit,  "  travelers."  Sttnson  v.  Gardi* 
ner,  42  Me.  248 ;  Leslie  v.  Leiaiston,  62  id.  468. 

In  general  terms,  ways  are  established  and  constructed  at  the  public 
expense  for  the  accoinmoclation  of  all  persons  who  in  performing  the 
duties,  or  prosecuting  the  general  pursuits  of  life  whether  of  business  or 


MARCH  TERM,  1876.  675 


O'Connell  v.  The  City  ol  Lewiston. 


pleasure,  have  occasion  to  pass  and  repass  along  and  upon  them  on  foot, 
with  horses  and  carriages,  or  with  teams  for  the  transportation  of  prop- 
erty. And  persons  thus  using  a  public  way  are  "  traveler  "  within  this 
statute,  and  are  entitled  to  the  remedies  therein  provided.  When,  how- 
ever, they  cease  to  use  it  for  the  substantial  purposes  for  which  ^t  is 
establishea  and  appropriate  it  to  uses  foreign  thereto,  they  can  no  longer 
claim  to  be  "  travelers  "  or  be  entitled  to  the  remedies  provided  in  behalf 
of  "  travelers."  This  principle  is  illustrated  by  numerous  familiar 
decisions  which  need  not  be  cited  here. 

Can  a  person  recover  for  an  injury  received  through  a  defect  in  a  way 
while  traveling  in  violation  of  the  Lord's  day  statute  ?     This  question 
has  been  repeatedly  decided  in  the  negative  in  this  and  several  other 
States,  while  other  courts  of  acknowledged   learning  and   ability  have, 
arrived  at  the  opposite  conclusion. 

Was  the  plaintiff,  at  the  time  of  receiving  the  injury  complained  of, 
traveling  in  violation  of  ch.  124,  §  20,  which  provides  :  "  whoever,  on 
the  Lord's  day,  .  .  travels,  or  does  any  work,  labor  or  business  on  that 
day,  except  works  of  necessity  or  charity,  .  .  shall  be  punished  by  fine," 
etc.  ? 

It  is  evident  that  the  answer  depends  to  a  great  extent  on  the  mean« 
ing  which  the  legislature  intended  to  give  to  the  word  "  travels  "  in  this 
statute.  For  if  the  idea  of  traveling  is  precisely  the  same  in  the  two 
statutes — if  the  term  ^^  traveler  "  as  used  in  both  are  synonymous,  then 
the  plaintiff  was  violating  the  penal  statute  when  she  was  injured,  and 
cannot  recover  therefor,  unless  she  was  within  the  excepting  clause. 

Although  a  particular  word  or  phrase  is  generally  used  in  one  and  the 
same  sense  as  often  as  it  occurs  in  the  same  chapter,  the  provisions  of 
which  pertain  to  the  same  general  subject-matter,  it  does  not  follow  that 
it  is  to  receive  the  same  interpretation  in  a  penal  as  in  a  remedial  statute. 
That  every  passing  along  and  upon  a  highway  under  ch.  18  which  consti- 
tutes traveling  as  there  used  and  entitles  the  traveler  to  a  remedy  there- 
for provided  for  an  injury  received,  does  not,  if  done  on  Sunday,  neces- 
sarily constitute  a  traveling  within  the  provisions  of  ch.  124,  becomes 
evident,  from  various  considerations. 

In  construing  the  statute  of  ways,  the  decisions  have  never  recog- 
nized any  distinction  between  walking  from  place  to  place  in  town,  and 
walkintr  or  riding  from  town  to  town.  But  such  a  distinction  is  apparent 
in  ch.  124  as  will  be  seen  by  comparing  sections  20  and  21.  Thus  §  21 
forbids  any  innholder  or  victualer,  on  the  Lord's  day,  to  suffer  "  any 
persons,  except  travelers,  strangers  or  lodgers,  to  abide  in  his  house,"  etc. 
If,  however,  every  person  who  walks  in  the  street  from  place  to  place  in 
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the  town  "  travels,"  within  §  20,  he  would  also  thereby  become  a  ^  trav- 
eler" within  §  21  and  the  phrase  "except  travelers"  would  become  a 
nullity  as  all  would  be  **  travelers  "  who  happened  into  the  inn.  That 
such  was  not  the  original  intention  of  the  legislature  is  rendered  still 
more  apparent  by  regarding  the  language  of  the  statute  of  1821,  ch.  9,  §  3 
(from  which  §  21  of  ch.  124  was  derived),  which  forbade  innholders  and 
others  there  enumerated  to  •*  entertain  any  of  the  inhabitants  of  the 
respective  towns  where  they  dwelt,  or  others  not  being  travelers,"  etc. 
This  language  would  seem  to  make  it  certain  that  the  citizens  of  a  town 
when  visiting  an  inn  and  certain  other  places'  of  entertainment  kept 
therein,  were  not  considered  "  travelers." 

Moreover,  the  numerous  provincial  statutes  on  this  subject  enacted  ia 
^lassachu setts,  from  time  to  time  from  its  earliest  times  down  to  1791,  not 
only  contained  provisions  prohibiting  traveling  strictly  so  called,  but 
they  also,  by  distinct  and  variously  expressed  clauses,  forbade  under  spe 
cific  penalties,  **  unnecessary  walking  in  the  streets,  highways,  fields,"  etc 
But  this  last  and  all  similar  provisions  were  omitted  from  the  Mass.  Stat,  of 
1791  and  all  succeeding  statutes  in  that  Commonwealth,  ^nd  "  it  is  rea- 
sonable to  infer  that  the  provisions  against  mere  unnecessary  walking  in 
the  streets  were  intentionally  omitted  in  the  legislature,  and  for  the  rea- 
son that  they  were  an  unwise  and  arbitrary  interference  with  the  comfort 
and  conduct  of  individuals."  Hamilton  v.  J3!t>5/on,  14  Allen,48l.  Be- 
fore the  separation,  the  laws  of  Massachusetts  were  our  laws.  After  be* 
coming  a  State,  our  earliest  statute  providing  for  the  "  due  observation  of 
the  Lord's  day  "  (Stat.  1821,  ch.  9),  was  substantially  a  transcriptof  that  of 
1791,  ch.  58,  except  as  to  its  penalties  ;  and  section  1  provided,  **  No 
traveler,  drover,  wagoner,  teamster,  or  any  of  their  servants,  shall  travel 
on  the  Lord's  day,  except  from  necessity  or  charity."  The  only  substan- 
tial  difference  between  that  and  the  present  statute  is  a  substitution  of 
**  whoever  "  for  the  different  classes  specified  in  the  other.  The  effect 
of  the  change  simply  enlarges  the  number  of  persons  to  whom  the  stat* 
ute  may  apply,  but  it  in  no  wise  changes  the  act  by  which  they  may  incur 
the  penalty,  the  word  "  travel "  remaining. 

Our  conclusion  is  that  a  young  lady,  who,  on  the  Lord's  day,  walks 
one-fourth  of  a  mile  to  her  aunt's  house  and  calls  there  and  invites  her 
cousin  to  walk  with  her,  and  they  then  proceed  to  walk  three-fourths  of 
a  mile  simply  for  exercise  in  the  open  air,  is  not  thereby  traveling  in 
violation  of  R.  S.,  ch.  124,  §  20. 

This  decision  has  the  authority  of  the  court  in  Massachusetts  after  a 
complete  review  and  thorough  analysis  of  the  statutes.  Hamiltofi  v 
Boston,  14  Allen,  475. 
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If  the  testimony  is  true,  the  verdict  is  not  against  the  weight  of  evidenoe 
or  against  law. 

Motions  and  exceptions  overruled.     Judgment  on  the  verdict, 

Appleton,  C.  J.,  Walton,  Barrows  and  Peters,  JJ.,  ooncarred. 


DOHERTY  V.  DOLAN. 

(65  Me.  87.) 

Damages  —  on  breach  of  contract  to  convey  lancU 

In  an  action  for  breach  of  an  agreement  to  convey  laud,  held^  that  the  measnre  of  dam- 
age was  the  value  of  the  land  at  the  time  of  the  breach,  less  so  much  of  the  price  as 
remained  unpaid,  with  interest  thereon  ;  and  this  whether  the  breach  was  willful  or 
tlirough  defendant's  inability  to  convey  ;  but  that  tlie  plaintiff  had  his  election  to 
resciud  the  contract  and  recover  the  amount  paid,  with  interest,  as  money  had  and 
received. 

ACTION  on  the  case  for  damages  for  a  breach  of  contract  to  convey 
land. 

The  plaintiff  Iiad  paid  $1,000  at  the  time  the  contract  was  made,  and 
agreed  to  pay  the  balance,  $9,250,  upon  receipt  of  the  deed. 

There  was  evidence  tending  to  show  that  the  property  was  incumbered, 
and  the  defendant  thereby  unable  to  give  a  clear  title  thereto,  that  the 
plauitiff  offered  to  pay  the  defendant  the  purchase-money  due  by  the 
terms  of  the  memorandum  before  the  suit  was  brought,  and  that  the 
property  was  worth  $10,000. 

Upon  the  question  of  damages,  thQ  presiding  justice  instructed  the 
jury  as  follows  :  "I  instruct  you  for  the  purpose  of  this  case  that  the 
plaintiff,  if  entitled  to  recover ^t  all,  is  entitled  to  recover  the  $1,000, 
whicii  it  is  admitted  he  paid  toward  the  purchase-money  of  this  property. 
It  is  entirely  unnecessary  to  consider  the  other  elements  of  damage,  such 
as  loss  of  time  and  loss  of  interest,  because  the  whole  claim  of  the 
plaintiff  here  for  damages  is  $1,000.  lie  fixed  his  claim  for  that  in  hii 
writ,  and  cannot  in  any  event  recover  more  than  that." 

The  defendant,  the  verdict  being  for  the  plaintiff  for  $1,000,  alleged 
exceptions. 

T.  H.  BaskeU,  for  defendant. 
^  P.  JFrank^  for  plaintiff. 
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Peters,  J.  The  defendant  contends  that  the  election  as  to  the  time 
when  a  deed  was  to  be  made  out  was  with  him.  If  that  is  so,  he  has 
SI. 000  of  the  money  of  the  plaintiff  prepaid  to  him,  which  he  can  keep 
as  long  as  he  {)Ieiises,  and  never  make  the  deed.  The  implication  from 
the  argument  is,  that  a  deed  is  to  be  delivered  within  some  time,  and 
that  must  be  a  reasonable  time.     In  this  niling  the  court  was  right. 

In  another  respect,  however,  we  think  an  error  was  committed  at  the 
trial.  The  judge  should  have  ruled,  that  the  plaintiff  could  recover  as 
damages  what  the  land  was  worth  at  the  time  the  defendant  should  have 
furnished  the  deed,  less  so  much  of  the  consideration  agreed  to  be  given 
for  it,  as  remained  unpaid.  That  could  not  exceed  $1,000,  as  no  more 
was  claimed  in  the  writ.  But  it  might  be  less.  If  the  value  of  the 
property  was  but  $10,000,  then  the  damages  under  this  rule  would 
have  been  but  $750,  while  the  direction  was  peremptory  that  the  dam- 
ages should  be  $1,000,  if  the  plaintiff  could  recover  at  all.  Herein  the 
learned  judge  erred. 

The  action  is  based  upon  the  contract,  setting  out  that  it  had  been 
broken  upon  the  part  of  the  defendant.  It  is  not  a  suit  for  the  consid- 
eration paid,  but  a  suit  for  the  damages  necessarily  resulting  to  the  plain- 
tiff, because  the  defendant  had  refused  to  convey.  The  general  rule  of 
damages  in  this  form  of  action  is  well  settled.  If  the  plaintiff  had  paid 
nothing  down,  and  the  land  was  worth  at  the  date  of  the  breach  more 
than  he  was  to  give  for  it,  the  difference  would  be  his  profit,  and  he 
could  recover  that  amount.  If  there  was  no  difference  between  the 
contract  price  and  the  value  of  the  land,  when  it  shoidd  have  been  con- 
veyed, and  nothing  wtis  paid,  then  his  damages  would  be  nominal  only ; 
or  if,  in  such  case,  the  land  was  worth  less  than  the  contract  price,  he 
would  then  have  nominal  damages  for  the  technical  breach.  So,  if  the 
plaintiff  had  paid  the  contract  price  in  fuU,  he  could  recover  the  value 
of  the  land  at  the  time  it  should  have  been  conveyed  to  him,  whether 
the  value  was  then  more  or  less  than  the  contract  price.  And  so  it  logi- 
cally follows,  there  being  a  part  payment,*  and  the  land  worth  less  than 
the  contract  price  at  the  time  a  conveyance  should  have  been  made,  that 
the  damages  recoverable  would  be  what  the  land  was  then  worth,  less 
the  amount  of  the  price  paid  for  it  that  remained  unpaid.  By  paying 
the  full  price,  the  vendee  is  entitled  to  the  land  or  its  value,  whatever 
the  value  may  be.  The  recovery  of  damages,  according  to  these  rules, 
puts  him  in  as  good  condition  as  if  the  contract  had  been  performed. 
He  gets  exact  indemnity.  Warren  v.  Wheeler,  21  Me.  484 ;  Iftll  v.  ff<h 
hart,  16  id.  164 ;  Robinsons,  Heard,  15  id.  296 ;  RusseU  v.  Copeiandy  30 
id.  332  ;  Lawrence  yr.  Chase,  54  id.  196. 
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The  plaintiff)  however,  while  he  admits  that  this  is  a  correct  statemeut 
of  the  general  rule,  in  Ciises  where  a  vendor  refuses  to  convey  to  the 
vendee  when  he  has  the  power  to  do  so,  contends,  that  a  different  rule 
prevails  in  cases  where  the  vendor,  through  unanticipated  causes  which 
he  cannot  control,  although  acting  in  good  faith,  is  unable  to  convey ; 
contending  that  in  such  case  the  measure  of  damages  is  the  amount  of 
consideration  actually  paid  and  interest  thereon.  If  this  position  is  a 
correct  one,  the  verdict  should  stand. 

This  rule,  as  contended  for  by  the  plaintiff,  is  undoubtedly  the  estab- 
lished law  of  the  English  courts.  Many  of  the  American  State  courts 
have  adopted  it.  It  prevails  in  New  York,  although  much  doubt  of  its 
correctness  has  been  expressed  by  individual  members  of  the  courts  of 
that  State.  See  remarks  of  Denio,  J.,  in  Conger  v.  Weavevy  20  N.  Y, 
140;  of  Mason,  J.,  in  PumpeUy  v.  Phelps^  40  id.  59 ;  see  also,  S.  C,  suh 
nomine,  Brinckerhoffy.  Phelps^  24  Barb.  100.  The  Supreme  Court  of 
the  United  States  does  not  sustain  the  doctrine.  Hopkins  v.  Lee,  6 
Wlieat.  109.  In  Sedgwick  on  Damages  (6th  Ed.),  218,  after  reviewing 
many  English  and  American  cases,  it  is  by  the  author  strongly  disajv 
proved.  We  do  not  discover  that  the  precise  point,  namely,  whether  the 
measure  of  damages  depends  at  all  upon  the  cause  of  the  failure  to  con- 
vey, has  ever  been  noticed  in  any  reported  case  in  our  own  State.  Still 
it  can  hardly  be  regarded  here  as  a  new  question.  We  think  it  is  virtu- 
ally settled  by  decisions  in  analogous  cases.  In  the  case  of  personal 
property,  the  measure  of  damages  has  uniformly  been  based,  in  this 
Stato,  upon  the  value  of  the  articles  when  they  should  have  been  deliv- 
ered, and  not  upon  the  consideration  paid  therefor.  Smith  v.  Berry,  18 
Me.  122  ;  Furlong  v.  PoUeys,  30  id.  491 ;  Berry  v.  Dwinel,  44  id.  255  ; 
Bush  V.  Holmes,  53  id.  417. 

The  reason  assigned  in  the  New  York  cases«(and  in  cases  elsewhere) 
for  the  adoption  of  the  rule  there  adopted,  is  the  analogy  that  is  claimed 
to  exist  between  actions  for  the  breach  of  a  covenant  to  convey  land, 
iind  actions  for  the  breach  of  a  covenant  for  the  quiet  enjoyment  of  land 
and  for  warranty  of  title.  Baldwin  v.  Munn,  2  Wend.  399  ;  Peters  v. 
McKeon,  4  Denio,  546.  But  that  can  be  no  argument  for  the  doctrine 
here,  but  conclusive  argument  against  it,  inasmuch  as,  while  the  rule 
of  damages  in  those  courts,  under  the  covenants  of  quiet  enjoyment  and 
warranty  of  title,  is  the  consideration  paid  for  the  land  and  interest,  the 
measure  in  this  State  is  the  value  of  the  land  at  the  time  of  eviction. 
Hardy  v.  Nelson,  27  Me.  525;  JElder  v.  TVue,  32  id.  104,  and  cases 
there  cited.  Still  it  is  not  to  be  admitted  that  a  complete  similitude 
exists  between  the  two  classes  of  covenants,  in  their  legal  bearing  and 
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effect.  There  is  less  harshness  in  applying  our  role  to  contracts  to  oan« 
yej,  than  to  the  case  of  covenants  in  deeds.  ImproTements  are  not  so 
likely  to  be  made  upon  the  land  in  the  former  as  in  the  latter  case  by 
the  person  in  possession.  The  correctness  of  the  compari<ion  is  ques- 
tioned in  the  opinion  of  the  majority  of  the  court  in  PumpeUy  y.  Phdpt^ 
vide  supra. 

We  think  the  rule  that  we  are  disposed  to  adhere  to,  as  adapted  to  all 
cases,  a  reasonable  one.  The  pecuniary  damages  are  the  same  to  the  ven- 
dee, whether  the  motive  of  the  vendor  in  refusing  to  convey  is  good  or 
bad.  It  is  a  tlifficult  thing  to  ascertain  whether  or  not  a  vendor  is  actu- 
ated by  good  faith  in  his  refusal  to  convey.  There  can  easily  be  frauds 
and  deceits  about  it.  The  vendor  is  strongly  tempted  to  avoid  his  agree- 
ment, where  there  has  been  a  rise  in  the  value  of  the  property.  The  ven- 
dee, by  making  this  contract,  may  lose  other  opportunities  of  making 
profitable  investments.  The  vendor  knows,  when  he  contracts,  his  abil- 
ity to  convey  a  title,  and  the  vendee  ordinarily  doe*  not  The  vendor  can 
provide  in  his  contract  against  such  a  contingency  as  an  unexpected  inabil- 
ity to  convey.  He  pan  also  liquidate  the  damages  by  agreement.  The  meas- 
ure of  relief,  afforded  by  our  rule,  is  a  fixed  and  definite  thing.  The  other 
rule  is  not  easily  applied  to  all  cases,  and  the  books  are  burdened  with  dis- 
cussions and  refinements  in  relation  to  the  modifications  and  restrictions 
and  qualifications  which,  in  different  jurisdictions,  have  been  annexed 
to  it.     See  notes  to  Sedgwick  on  Damages,  before  cited. 

But  the  ruling  would  have  been  right  in  this  case  had  the  action  been 
for  money  had  and  received,  and  it  could  have  been  made  so  by  amend- 
ment. The  declaration  is  somewhat  in  the  nature  of  a  general  count,  as 
it  is,  although  not  strictly  and  technically  such.  The  cause  was  tried  in 
the  same  manner  and  upon  the  same  proofs  as  if  the  writ  contained  the 
money  counts.  If  it  had  contained  them,  the  plaintiff  would  have  been 
entitled  to  recover  the  $1,000  paid  by  him  and  interest  on  it,  upon  the 
ground  that,  by  the  institution  of  the  suit,  the  contract  was  by  him  re- 
scinded. He  had  a  right  to  rescind.  The  defendant  did  not  keep  his 
contract.  His  failure  was  a  total  one.  For  that  reason  it  is  clear,  upon 
the  authorities,  that  the  money  paid  was  recoverable  back.  Keys  v.  Bar-' 
wood.  2  C.  B.  905  ;  Planche  v.  Colbum^  8  Bing.  14  ;  .V?»cr  v.  Bradley ^ 
22  Pick.  457  ;  Canada  v.  Canada,  6  Gush.  15  ;  App^eton  v.  Chasey  19 
^le.  74  ;  Wright  v.  Ba^keU,  45  Me.  489  ;  Parsons  on  Contracts, 
vol.  2,  p.  191  ;  Lawrence  v.  Taylor,  5  Hill,  107  ;  Reddington  v.  Benry^ 
48  N.  H.  273  ;  Loder  v.  Kekule,  91  E.  C.  L.  128. 

We  think  it  would  best  accord  with  justice  to  the  parties  to  allow  the 
rerdict  to  stand,  if  the  plaintiff  desires  it,  upon  terms. 
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Therefore,  we  advise  the  court  below  to  permit  an  amendment  of  the 
declaration,  by  the  substitution  of  a  count  for  money  had  and  received,  in 
lieu  of  the  present  count,  upon  the  condition  that  the  plaintiflF  shall  re- 
cover no  costs  in  the  action,  and  the  defendant  none. 

If  this  is  done,  the  exceptions  to  be  overruled  ;  otherwise  to  be  sustained* 
Appleton,   C.  J.,  Walton,   Barrows,   Danfobth  and  Virgin, 
JJ.,  concurred. 


Portland  v.  Bangor. 

(65  Me.  120.) 

Ccnstitutionallaw — Fourteenth  Amendment  of  the  Federal  Constitution^—  depriving 

paupers  of  liberty  without  due  process  of  law. 

A  State  statute  authorized  two  overseers  of  the  poor  in  any  town,  by  writing  under 
their  hand,  to  commit  paupers  and  vagrants  to  the  work-house.  Held  in  violation 
of  the  Fourteenth  amendment  to  the  CouHtitutiou  of  the  United  States,  as  it  deprived 
a  person  of  liberty  without  due  process  of  law. 

ACTION  of  assumpsit  to  recover  the  value  of  supplies  to  a  pauper. 
Harriet  S.  Ray,  the  alleged  pauper,  was  committed  to  the  Portland 
work-house  in  1871,  under  a  warrant  signed  by  two  overseers  of  the  poor, 
on  an  ex  parte  hearing,  on  the  ground  that  she  was  an  able-bodied,  disso- 
lute vagrant,  exercising  no  lawful  business  and  liable  to  become  charge- 
able to  the  city.  This  action  was  brought  for  her  board  while  in  the 
work-house  for  two  months  ending  September  17, 1871,  at  $2.50  per  week. 
The  verdict  was  for  the  plaintiffs  for  $24.49  ;  the  defendants  filed  a  mo- 
tion to  have  it  set  aside,  as  against  law  and  evidence. 

A,  G,  Wakefield^  city  solicitor,  for  defendants. 

T,  B.  Heed,  city  solicitor,  for  plaintiffs,  relied  upon  Angeline  NotVt 
case,  1 1  Me.  208,  and  Portland  v.  Bangor,  42  id.  403. 

Walton,  J.  It  was  decided  in  Angeline  G.  Notfs  case,  11  Mo. 
208,  that  the  statute  of  this  State  which  declares  that  two  or  more  over- 
seers of  the  poor  of  any  town  or  city  may,  by  a  writing  under  their 
hands,  commit  to  the  work-house,  "  all  persons  able  of  body  to  work, 
and  not  having  estate  or  means  otherwise  to  maintain  themselves,  who 
Vol.  XX.— 8G 
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refase  of  neglect  so  to  do,  and  all  such  as  live  a  dissolute,  vagrant  life, 
and  exercise  no  ordinary  calling  or  lawful  business  sufiicient  to  gain  an 
honest  livelihood  ;  and  all  such  as  spend  their  time  and  property  in  pub* 
lie  houses  to  the  neglect  of  their  proper  business,"  violates  no  proiisiou 
of  our  State  Constitution  ;  and,  in  Portland  v.  Bangor^  42  Me.  403,  that 
the  expenses  thus  incurred  for  the  support  of  either  of  these  classes  of 
persons  while  thus  confined  in  the  work-house  are,  in  contemplation  of 
law,  pauper  supplies,  and  may  be  sued  for  and  recovered  as  such  of  the 
town  or  city  where  such  persons  have  their  settlements. 

If  such  an  ai-bitrary  exercise  of  power  violates  no  provision  of  our 
State  Constitution,  it  very  clearly  violates  the  fourteenth  amendment  of 
the  Federal  Constitution.  That  article  declares  that  no  State  shall  deprive 
any  person  of  life,  liherty^  or  property,  without  due  process  of  law  ;  and 
while  it  may  not  be  easy  to  determine  in  advance  what  will  in  every  case 
constitute  due  process  of  law,  it  needs  no  argument  to  prove  that  an  ex* 
parte  determination  of  two  overseers  of  the  poor  is  not  such  process. 
JJttnn  V.  Burleigh^  62  Me.  24. 

If  white  men  and  women  may  be  thus  summarily  disposed  of  at  the 
north,  of  course  black  ones  may  be  disposed  of  in  the  same  way  at  the  south ; 
and  thus  the  very  evil  which  it  was  particularly  the  object  of  the  four- 
teenth amendment  to  eradicate  will  still  exist. 

The  objection  to  such  a  proceeding  does  not  lie  in  the  fact  that  the 
persons  named  may  be  restrained  of  their  liberty,  but  in  allowing  it  to  be 
done  without  first  having  a  judicial  investigation  to  ascertain  whether 
the  charges  made  against  them  are  true.  Not  in  committing  them  to 
the  work-house,  but  in  doing  it  without  first  giving  them  an  opportunity 
to  be  heard. 

If  the  decisions  in  Nott^s  case,  and  in  Portland  v.  Bcmgor^  above  cited, 
were  correct  when  made,  the  power  therein  sanctioned  can  be  exercised 
no  longer.  It  is  abrogated  by  the  fourteenth  amendment  of  the  Federal 
Constitution  ;  and  was  at  the  time  when  the  proceedings  on  which  this  ac- 
tion is  founded  were  had.  The  proceedings  being  illegal,  the  action  can- 
not be  maintained.  The  verdict  upon  the  undisputed  facts  of  the  case 
is  contrary  to  law.     It  must  therefore  be  set  aside. 

Motion  sustained.      Verdict  set  aside.     New  trial  granted, 

Appleton,  C.  J.,  Barbows,  Danporth,  Virgin  and  Peteb8»  JJ., 
concurred. 
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McLeery  v.  McLeery. 
McLeert   t.  McLeert. 

(65  Me.  172.) 

DmJt?  —  two  dowers  in  same  estate  —  conveyance  in  fee  to  dowress  —  estoppel  —  merger, 

A  widow,  entitied  to  dower  in  land,  accepted  from  the  heir  a  conveyance  in  fee  of  the 
land  with  warranty  and  entered  into  possession.  Tlie  heir  dying,  his  widow  bronglit 
action  of  dower  against  the  first  widow.  Heldy  ( 1 )  that  the  second  widow  was  dowable 
only  out  of  two-thirds  of  the  laud  ;  (2)  that  the  first  widow  was  not  estopped  to 
claim  dower  by  the  covenants  of  warranty  in  the  deed  to  her,  and  (3)  tliat  beiug  in 
possession  and  in  the  same  condition  as  if  dower  had  been  assigned,  her  dower  was 
not  merged  by  the  conveyance. 

ACTION  of  dower.  The  opinion  states  the  case  except  as  to  the 
"  paper  given  by  the  sons  to  the  mother  "  mentioned  in  the  opinion, 
which  was  a  promise  or  agreement  by  the  sons  in  consideration  of  their 
having  the  income  of  the  whole  estate  that  the  widow  should  have  the 
occupancy  of  certain  premises  and  a  certain   annual  allowance. 

S.  BelcheTy  for  plaintiff. 

P.  H,  Stttbhs,  for  defendant. 

Peters,  J.  Wm.  McLeery  was  seized  of  the  messuage  described  in 
tl  e  writ.  At  his  death,  the  tenant,  who  is  his  widow,  became  entitled 
to  dower  in  it.  Subject  to  her  right  of  dower,  the  estate  descended  to 
his  two  sons.  One  of  the  ^oiis,  the  husband  of  the  defendant.  Acquired 
his  brother's  interest  in  the  estate,  thus  owning  the  whole.  At  his 
death,  his  widow  also  became  entitled  to  dower.  Both  husbands  are 
dead,  and  their  wives  survive.  Here,  then,  two  widows  are  dowable  iu 
the  same  estate.  Their  respective  rights  were  as  follows  :  The  tenant 
(wife  of  the  father),  having  the  elder  title  in  dower,  would  have  for  her 
dower  one-third  of  the  whole.  The  demandant  (wife  of  the  son),  being 
the  younger  widow,  would  have  one-third  of  the  remaining  two-thirds 
of  the  estate.  Thus,  the  tenant  would  have  three-ninths,  and  the 
demandant  two-ninths  thereof.  This  result  comes  from  the  principle 
established  in  the  familiar  maxim  of  ancient  origin,  that  ^^  dower  ought 
not  to  be  sought  from  dower.''  Nor  will  the  junior  widow  be  dowable 
in  the  one-third  that  may  be  assigned  to  the  senior  widow,  upon  the 
death  of  the  latter  ;  and  for  this  reason.  In  order  to  recover  dower,  she 
has  to  count  npon  her  husband's  seizin.  But  during  his  life-time  he  had 
no  seiziu  of  the  one-third  which  goes  to  bis  mother  as  dower.  When 
his  mother's  dower  is  assigned  to  her,  she  partakes   seizin  therein  by 
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relation  from  ber  husband,  continuing  bis  seizin,  and  to  that  extent 
defeating  tbe  seizin  of  the  son,  who  in  such  one-third  has  only  a  rever- 
sion. Had  the  son  received  the  title  of  the  estate  from  his  father  by 
deed,  and  not  by  descent,  the  rule  would  be  otherwise.  In  such  case 
the  son  would  have  had  a  seizin  in  his  life-time  of  the  whole  estate^ 
sufficient  to  give  his  wife  dower  in  the  two-thirds  during  his  mother's 
life-time,  and  in  the  whole  estate  when  the  mother's  title  to  dower  ceased. 
Geer  v.  ffamblin,  N.  H.,  stated  in  1  Me.  54 ;  Brooks  v.  Everett^  13 
Allen,  457 ;  4  Kent's  Com.  64.  See  also,  under  appropriate  heads. 
Wash.  Real  Property  and  Scribner  on  Dower,  for  a  more  particular 
elucidation  of  the  principles  stated. 

But  the  question  arises,  wliether  the  demandant  may  not  be  dowable 
ill  the  whole  estate,  instead  of  two-thirds  thereof,  upon  the  ground  that 
the  title  of  the  elder  widow  to  dower  has  been  in  some  way  extinguished 
or  lost,  and  this  is  claimed  by  the  demandant  to  be  the  case  from  several 
causes. 

First.  She  contends  that  the  paper  given  by  the  sons  to  the  mother 
has  that  effect.  And,  upon  the  other  hand,  the  tenant  claims  that  her 
accc^ptance  of  the  paper  amounted  to  an  assignment  of  her  dower.  But 
our  opinion  is  that  the  agreement  had  neither  the  one  effect  nor  the 
other.  It  neither  assigned  dower  nor  extinguished  it.  It  was  not  ao 
extinguishment  of  dower,  because  there  is  no  release  or  conveyance  undei 
her  hand  or  seal,  nor  does  she  in  any  way  design  or  attempt  to  surrender 
her  riglit.  Nor  could  it  operate  as  an  assignment  to  her  of  her  dower. 
A  portion  of  the  consideration  to  her  in  the  agreement  consists  of  the 
executory  promises  of  the  sons,  w^hich  may  never  be  fulfilled.  The 
agreement  (not  signed  by  her)  merely  related  to  "  the  use  and  income  " 
of  her  dower  by  the  sous  until  set  out  to  her.  It  operated  only  to  sus- 
pend her  claim  for  a  time.  Sargent  v.  Roberts^  34  Me.  135  ;  Austin 
v.  Austin,  50  id.  74. 

Then  a  question  arises,  whether  the  demandant  may  not  have  dower 
in  the  whole  estate  until  the  dower  of  the  tenant  has  actually  been 
assigned  to  her.  It  is  held  by  text-writers,  and  is  so  decided  generally, 
that  the  maxim  das  de  dote  petinon  debet  does  not  apply  where  there  has 
not  been  an  actual  assignment  to  the  first  widow.  This  is  upon  the 
principle  that  the  husband  of  the  second  widow  may  be  considered  as 
seized  in  his  life-time  of  the  estate  charged  with  the  right  of  dower  of 
his  mother,  as  against  all  others  but  her.  A  stranger  cannot  avail  him- 
self of  the  contingency  that  the  first  widow  may  never  enforce  her  right. 
When  she  does  enforce  it,  then  an  assignment  already  made  to  the 
second  widow  becomes  wholly  defeated  or  diminished  thereby.    Dunham 
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▼.  Osborn,  1  Paige,  634;  Reynolds  v.  Reynolds^  5  id,  ICO;  Saffoi^ 
V.  Safford^  7  id.  259.  To  the  same  effect  are  the  cases  cited  suprvu 
See  also  Young  v.  Tarhell^  37  Me.  509.  But  the  answer  to  this  posi- 
tion  is,  that  the  rule  does  not  apply  to  this  case.  The  tenant  is  not  a 
stranger.  She  is  in  possession  claiming  her  estate  of  dower,  ller  conditiou 
i3  the  same  essentially  as  if  a  special  assignment  had  been  made  to  her. 
There  is  no  need  of  a  separation  of  her  estate  in  dower  from  her  estatt) 
of  inheritance,  for  any  practical  purposes.  She  does  elect  to  enforr** 
her  claim,  by  a  resistance  to  the  claim  of  the  second  widow.  If  t' .i 
<leinan(ljint  should  recover  according  to  her  claim,  the  tenant  might, 
perliups,  have  an  action  against  her  to  recover  a  part  of  it  back  aga'V.. 
We  tiiiuk  the  legal  rights  of  the  parties  can  be  as  well  settled  in  th9 
pre.Mnit  action  as  in  any  other  way. 

Then  it  may  be  argued  that  the  tenant's  right  of  dower  has  been  lost 
l)y  consolidation  with  the  fee  conveyed  to  her  by  her  son.  In  Leavitt 
V.  Lamprey^  13  Pick.  382,  it  was  decided  that  a  second  widow  was  not 
entitled  to  dower  in  the  whole  of  an  estate  against  the  tenant  to  whom  the 
senior  widow  had.conveyed  her  right  after  she  had  recovered  judgment 
for  dower  therein,  but  before  it  was  set  off  to  her.  While  in  Atwood  v. 
Atwoody  22  Pick.  283.  it  was  held  that  a  prior  right  of  dower  which  had 
been  released  to  the  tenant  before  any  suit  to  enforce  the  same  could  not 
be  set  up  to  diminish  the  claim  of  a  second  widow  who  claimed  dower 
in  the  whole  estate.  But  we  have  already  expressed  the  opinion  that  in 
the  case  at  bar  the  senior  widow  is  in  the  same  condition  and  bears  the 
same  relation  with  all  parties  interested  as  she  would  if  her  dower  had 
in  point  of  fact  been  set  out  to  her.  She  is  entitled  to  a  life  estate  of 
one-third.  She  is  in  actual  possession  of  it  as  well  as  of  the  reversion, 
and  she  is  defending  her  possession.  In  this  State  the  doctrine  of  merger 
is  not  favored  in  law  or  equity.  It  is  clear  enough  that  if  this  was  u 
proceeding  in  equity  a  merger  could  not  be  regarded  as  taking  effect.  It 
is  manifestly  for  the  interest  of  the  tenant  to  keep  her  two  titles  distinct, 
in  order  that  the  demandant  may  recover  no  greater  amount  of  dower 
than  she  would  have  been  entitled  to  if  they  had  continued  to  be  held 
by  different  persons.  The  tendency  in  the  courts  has  been  to  admit  the 
application  of  the  same  principle  in  proceedings  at  law,  in  cases  where 
the  forms  of  the  transfers  are  such  that  it  can  reasonably  be  effectual. 
The  tenant  having  all  of  the  estate,  including  her  right  of  dower  therein, 
may  certainly  be  regarded  as  having  her  estate  of  dower  as  effectually 
as  if  she  had  recovered  judgment  therefor.  She  cannot  sue  herself  to 
obtain  it*  She  has  it.  Having  the  whole  estate,  she  has  all  the  parts. 
CampheU  v.  KnighU,  24  Me.  332 ;  ffolden  v.  Pike,  id.  427 ;   Simanion 
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i^.  Gray^  34  id.  50 ;  Strang  v.  Converse^  8  Alien,  557 ;  Savage  v.  Hedi^ 
1 2  Gray,  363. 

Tlie  i)oiiit,  however,  upon  which  the  demandant  places  the  greatest 
reliance  and  stress  is  that  the  tenant  is  barred  from  her  claim  of  dower, 
upon  the  technical  ground  of  estoppel.  It  is  contended  that,  by  accepting 
from  her  son  a  deed  of  the  premises  with  the  usual  covenants  of  warranty, 
hLe  admitted  that  he  was  fully  seized  of  all  the  premises  as  of  fee,  and 
the  argument  is,  that  she  is  now  estopped  to  show  the  contrary.  In  sup- 
port of  this  view,  Lewis  v.  Meserve^  61  Me.  374,  is  cited  for  authority. 
The  tenant,  admitting  Lewis  v.  Meserve  to  be  correctly  decided,  denies 
that  it  can  apply  to  a  case  like  the  one  at  bar.  We  think  the  dLstiuction 
is  well  taken.  That  case  was  decided  with  exact  correctness,  having 
reference  to  the  actual  question  then  before  the  court  for  their  determin- 
ation. There  it  appeared  that  the  tenant  who  resisted  the  claim  of 
dower  obtained  all  his  title  from  the  husband  of  the  demandant,  and 
there  was  no  pretense  that  he  had  any  kind  or  claim  of  title  from  any< 
body  else.  He  merely  set  up  that  some  one  else  might  have  a  title  para* 
mount  to  his.  But  he  had  no  relation  with  it,  if  it  was  so.  The  coart 
were  clearly  of  the  opinion  that  he  was  estopped  to  deny  the  seizin  ol 
his  own  grantor,  who  was  the  husband  of  the  demandant  in  that  suit. 
Afl  the  cases  are  in  accord  as  far  as  that  case  goes.  The  point  it 
there  briefly  alluded  to,  the  decision  of  it  not  being  really  necessary 
to  the  result  of  the  case.  But  the  present  case  is  a  different  one. 
Here  the  tenant  does  claim  a  title  of  dower  outside  of  and  superior  tv  ±6 
right  and  title  of  her  grantor.  She  had  no  occasion  to  purchase  i^hat 
already  belonged  to  her,  nor  is  it  to  be  supposed  that  there  was  Auy 
design  by  her  to  do  so.  Her  grantor  had  already  ackowledged  and  sub- 
mitted to  her  superior  claim.  The  reasonable  presumption  is  that  sho 
paid  for  the  premises,  deducting  from  the  price  for  the  entire  premises  the 
value  of  what  was  already  her  own.  It  would  seem  hard  and  inequitable 
that  the  mere  form  of  the  instrument  of  conveyance  should  have  the  effect 
to  deprive  her  of  a  valuable  interest  and  right  which  she  already  pos- 
f^essed.  Such  a  result  was  undoubtedly  never  dreamed  of  by  the  parties 
coucerned  when  the  conveyance  was  made.  Nor  does  the  law  require  it  to 
be  so.  We  are  aware  that  there  have  been  contrary  decisions  upon  the 
point  presented.  Nor  is  there  a  satisfactory  consistency  upon  it  in  the 
decisions  of  our  own  State.  But  we  regard  the  opinion  in  the  leading  and 
important  case  of  Foster  v.  DicineU  49  Me.  44,  as  a  settlement  of  the 
question,  so  far  as  the  rights  of  this  tenant  are  concerned.  That  case  hai 
beo5i  much  commended  by  several  text-writers  since  it  was  promulgated, 
and  believing  that  the  arguments  and  conclusions  of  the  court  therein  are 
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based  upon  sound  logic  and  good  sense,  we  see  no  good  reason  why  it 
should  not  be  adhered  to  in  a  state  of  facts  like  those  presented  in  the 
present  case.     Bigelow  on  Estoppel,  71 ;  2  Scribner  on  Dower,  227. 

Judgment  for  demandant  for  her  dower  in  two4hirds  of  the  premuet 
descit'bed  in  the  writ, 

Appleton,  C.  J.,  Walton,  Barrows,  Danforth  and  Virgin,  JJ.i 
concurred. 


Crocker  y.  Holmes. 

(65  Me.  196.) 
Negotiable  ingtrumcni  —  ind^Ue  time  cf  payment  —  mortgqffe  to  secure  note, 

A  promissory  note  was  made  **  payable  when  I  sell  my  place  where  I  now  live."  Heldt 
that  the  maker  was  W>and  to  sell  his  place  within  a  reasonable  time  and,  failing  in 
that,  the  note  was  dae. 

Semblej  that  a  suit  may  be  maintained  to  foreclose  a  mortage  given  to  secure  a  note» 
even  though  a  recovery  could  not  be  had  upon  the  note. 


B 


ILL  in  equity  to  redeem  certain  premises  from  its  incumbrances  there* 
on  described  in  the  opinion. 


A.  Blacky  for  plaintiff. 

A.  A.  Strout  4*  (r,  F,  Holmes ,  for  defendant. 

Appleton,  J.  [After  deciding  unimportant  questions].  III.  It  is 
claimed  that  the  debt  will  never  become  payable,  and  can  never  be  en- 
forced. 

The  maker  of  the  note  promises  to  pay  when  he  shall  sell  the  place  ho 
lives  on  in  Oxford,  Maine.  The  debt  is  due  in  presenti.  Its  payment  is 
postponed  to  a  future  time,  but  the  debt  none  the  less  exists.  The  debt 
is  absolute,  the  time  of  its  payment  indefinite. 

In  De  Wolfe  v.  French,  51  Me.  420,  this  court  decided  that  where  a 
debt  is  due  absolutely,  and  the  happening  of  a  future  event  is  fixed  upon 
as  a  convenient  time  for  payment  merely,  and  the  future  event  does  not 
happen  as  contemplated,  the  law  implies  a  promise  to  pay  within  a  rea- 
sonable time. 

In  Sears  v.  Wright,  24  ^le.  278,  where  a  note  was  payable  "  from 
the  :i vails  of  the  logs  bouglitof  M.  M-,  when  there  is  a  sale  made,"  it  WiW 
belli  not  payable  upon  a  contingency  but  absolutely  and  when  a  reasona 
hie  time  had  elapsed  to  make  sale  of  the  logs,  and  that  it  was  the  duty  oi 
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the  maker  to  sell  them.  But  whether  it  be  logs  to  be  sold  or  a  farm  can 
make  no  difPerence.  The  maker  of  the  note  is  to  make  sale  within  a  rea* 
sonable  time  to  enable  him  to  discharge  his  indebtedness. 

If  a  party  puts  it  out  of  his  power  to  perform  his  contract,  his  liability 
at  once  accrues.  It  matters  not  whether  by  his  neglect  this  be  so,  or 
whether  it  be  intentional.  The  maker  of  a  note  by  his  indebtedness  and 
sufiPering  judgment  and  execution  to  issue  against  him  and  a  levy  to  be 
made  is  not  to  be  thereby  permitted  to  defeat  a  debt  justly  due.  It  was 
the  fault  or  neglect  of  the  complainant's  mortgagor  that  he  was  unable 
to  sell  his  farm.  Had  he  paid  his  debts,  the  sale  of  the  equity  would  not 
have  happened.     But  the  complainant  is  not  to  suffer  on  that  account. 

Even  though  a  recovery  could  not  be  had  upon  the  note,  it  not  being 
paid,  it  does  not  follow  that  the  mortgagee  could  not  maintain  his  suit. 
Where  a  note  secured  by  mortgage  is  barred  by  the  statute  of  limitations, 
yet  if  not  paid  a  recovery  may  be  had  on  the  mortgage.  Thayer  v.  Mann, 
19  Pick.  535. 

Bill  sustained,  with  costs  for  the  complainant,  who  is  found  entitled  to 
redeem  the  mortgaged  premises.  A  master  is  to  be  appointed  to  as- 
certain the  amount  due. 

Walton,  Barrows,  Danforth,  Virgin  and  Petbbs,  JJ^  oon- 
oarred. 


State  t.  Wentworth. 

(65  Me.  234.) 

Evidence  —  \Bitnt99  —  d^endant  in  criminal  prosecution  <u  witneu  in  ki»  own  hehit^f^ 

extent  of  examination. 

The  defendant  in  a  criminal  prosecution  became  a  witness  at  his  own  reqaest  Hdd^ 
(1)  that  he  thereby  waived  the  constitutional  provision  that  an  accased  person  shall 
not  be  compelled  to  give  evidence  a^nst  himself;  (2)  that  he  could  not  refuse  to 
answer  queetions  put  on  cross-examination  to  discredit  his  direct  evidence  on  the 
ground  that  answering  would  criminate  himself,  and  (3)tliat  privilege  from  answering 
questions  on  the  ground  that  they  tend  to  criminate  the  witness  is  ti^e  privilege  of  the 
witness  and  not  of  his  counsel.* 

("COMPLAINT  for  selling  intoxicating  liquors. 
-^     The  prosecution  introduced  evidence  tending  to  prove  the  charge. 
The  defendant  was  thereupon  at  his  own  request  called  as  a  witness  in 


*  See  Commonwealth  v.  Nichols,  19  Am.  Rep.  346  and  notes. 


•  •      •        "-^  • 
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bis  owD  behalf.  He  was  on  cross-examinatiou  questioned  concerning 
other  sales  of  intoxicating  liquors  made  by  himself  personally.  His 
counsel  objected  on  the  ground  that  witness  was  not  obliged  to  answer 
concerning  sales  made  prior  to  the  sale  charged  ;  and  that  the  waiver  of 
his  privilege  to  give  no  evidence  tending  to  criminate  himself  applied  only 
to  the  charge  on  trial.  The  court  overruled  the  objections.  A  verdict 
was  rendered  for  the  State. 

R,  P,  Tapley,  for  defendant 

W.  F,  Lunty  County  Attorney,  for  State. 

Appleton,  C.  J.     [After  deciding  some  unimportant  exceptions]. 

The  evidence  on  the  part  of  the  government  had  made  out  a  prima 
facie  case  against  the  defendant  —  a  sale  by  his  servant  of  his  liquors  in 
his  shop. 

The  defendant  might  go  on  the  stand  as  a  witness  or  not.  By  the 
constitution,  he  could  not  ^^  be  compelled  to  furnish  or  give  evidence 
against  himself."  The  privilege  of  exemption  from  criminative  interro 
gation  or  cross-interrogation  was  guaranteed  to  him.  But  this  privilege 
may  be  waived.  By  R.  S.,  ch.  134,  §  19,  "in  all  criminal  trials,  the 
accused  shall,  at  his  own  request,  but  not  otherwise,  be  a  competent  wit- 
ness.'' The  defendant  at  his  own  request  became  a  competent  witness, 
and  thereby  waived  his  constitutional  privilege.  He  then  subjected  him- 
self to  the  peril  consequent  upon  a  cross-examination  as  to  all  matters 
pertinent  to  the  issue.  StcUe  v.  Ober,  52  N.  H.  459  ;  S.  C,  13  Am.  Rep, 
88;  Com,  v.  Bonner y  97  Mass.  587;  Com.  v.  Morgan,  107  id.  199; 
Con7wr8  V.  Tlie  People,  50  N.  Y.  240.  Claiming  to  be  a  witness  in  his 
own  behalf  ^*  at  his  own  request "  he  cannot  have  the  privilege  of  self- 
exonerative  testimony  without  incurring  the  dangers  incident  to  discred« 
itive  or  criminative  cross-interrogation. 

The  defendant  going  upon  the  stand  as  a  "  competent  witness ''  was 
inquired  about  as  to  certain  sales  made  by  him  prior  to  the  one  charged 
in  the  complaint  to  which  he  made  answers  admitting  prior  sales  by  him- 
self. The  witness  interposed  no  objection  to  answering  the  question, 
because  tlie  answer  might  be  self-criminative,  but  the  objection  was  taken 
by  the  counsel  for  the  defendant  and  by  him  alone. 

Now,  if  there  is  any  thing  well  settled,  it  is  that  the  privilege  of  ex- 
emption from  answering  interrogatories,  which  being  answered  truly 
would  disclose  the  guilt  of  the  person  interrogated,  is  the  privilege  of 
the  witness  alone.  It  is  granted  because  of  crime  and  for  its  impunity, 
J  ^r  by  means  of  and  in  consequence  of  the  proof  furnished  by  ch6 
Vol.  XX.— 87 
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answer  the  witness  may  hereafter  be  subjected  to  the  panishment  whidi 
the  law  has  affixed  to  his  crimmal  misconduct.  It  is  the  privilege  of 
crime.  The  interests  of  justice  would  be  little  promoted  by  its  enlarge* 
Dneut.  *'  The  privilege,"  observes  Nelson,  C.  J.,  in  Cloyes  v.  Tkaye*'j  S 
Hill,  564,  '^belongs  exclusively  to  the  witness,  who  may  take  advantage 
ol  it  or  not  at  his  pleasure.  .  .  .  The  witness  may  waive  it  and 
testify,  in  spite  of  any  objection  coming  from  the  party  or  his  counsel/' 
In  Ward  v.  The  People,  6  Hill,  144,  the  court  held  that  the  public  pros- 
ecutor has  no  right  in  the  trial  of  an  indictment  to  object  that  a  question 
put  to  one  of  the  witnesses  called  for  an  answer  tending  to  expose  him 
to  criminal  punishment ;  this  being  an  objection  which  the  witness  alone 
is  authorized  to  make.  So,  in  State  v.  Foster,  3  Fost.  348,  it  was  to 
lay  with  the  witness  to  claim  the  privilege  or  not  as  he  may  choose.  It 
is  obvious,  that  if  the  defendant  is  to  be  regarded,  when  testifying,  only 
as  a  ^'  competent  witness,"  which  is  what  the  statute  makes  him,  *^  at  his 
own  request  and  not  otherwise,"  that  the  exemption  from  answering 
criminative  cross-interrogation  is  personal  and  the  witness  alone  can  claim 
it.  In  Brandon  v.  The  People,  42  N.  Y.  265,  this  very  question  arose. 
The  plaintiff  in  error,  on  her  trial  for  grand  larceny,  was  sworn  as  a  witness 
in  her  own  behalf,  and  on  her  cross-examination  was  asked, ''  hare  you 
ever  been  arrested  before  for  theft  ?  "  and  the  question  was  objected  to 
by  her  counsel  as  an  attack  upon  her  character,  which  had  not  been  [lat 
in  issue.  It  was  held  the  question  was  proper,  she  not  having  made  any 
suggestion  of  privilege.  In  delivering  the  opinion  of  the  court,  which 
received  the  unanimous  concurrence  of  all  the  members,  Inoalls,  J.,  says, 
"  The  question  was  one  which  the  court  in  the  exercise  of  its  discretion 
had  a  right  to  allow  to  be  put  and  answered.  La  Beau  v.  TJie  People,  34 
N.  Y.  223  ;  G.  W.  T  Co.  v.  Loomis,  32  id.  127.  The  witness  did  not 
claim  that  she  was  privileged  from  answering  the  question  on  the  ground 
that  it  would  disgrace  her.  Hence  the  case  cited  by  the  counsel  for  the 
plaintiff  in  error  {Lohmanv.  The  People,  1  N.  Y.  380)  does  not  apply  in 
this  case.  I  perceive  no  ground  for  disturbing  the  decision  of  the  general 
term."  This  opinion  was  reaffirmed  in  Connors  v.  The  People,  50  N.  Y. 
240.  It  is  well  settled  that  neither  party  to  a  suit  can  raise  the  objec- 
tion for  and  on  l^ehalf  of  the  witness.  It  follows  that  a  party  who  ta^es 
the  stand  as  a  witness  cannot  by  his  counsel  interpose  the  objection  that 
the  inquiry,  if  truly  answered,  would  lead  to  self-criminative  a:  swor, 
when  the  witness,  whether  regarded  as  party  or  witness,  does  not  datm 
the  privilege  of  exemption  from  answering.  The  privilege,  it  must  be 
borne  in  mind,  is  purely  personal. 

The  objection,  therefore,  that  the  questions  would  tend  to  crimiiiata 
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the  defendant  if  truly  answered,  would,  according  to  the  authorities  cited 
seem  not  open  to  the  defendant,  as  when  testifying  he  did  not  claim  hia 
j>rivilege. 

Even  if  it  was  otherwise,  it  will  be  found  that  the  inquiries  proposed 
were  strictly  within  the  principles  established  in  numerous  a.ud  well-con- 
sidered cases. 

The  objection  is  taken  that  the  counsel  for  the  State,  in  his  inquiries  of 
the  defendant  after  at  his  own  request  he  was  a  witness,  transcended  the 
limits  oIl  legitimate  cross-examination. 

The  defendant  was  charged  with  having  sold  intoxicating  liquors  to 
one  Charles  T.  Goodwin,  on  a  day  certain.  It  is  immaterial,  so  far  as 
regards  his  criminal  liability,  whether  the  sale  was  by  him  or  his  author- 
ized agent.  lie  was  not  obliged  to  testify.  lie  does  testify  upon  "  his 
own  request."  He  goes  on  the  stand  and  denies  the  sale  or  the  authority 
to  sell.  He  exonerates  himself.  He  denies  the  commission  of  the 
offense  charged.  He  is  subject  to  cross-examination  as  the  necessary 
result  of  his  assuming  the  position  of  a  witness.  What  are  the  limits 
which  the  law  imposes  on  this  cross-examination  ?  It  will  hardly  bo 
contended  that  he  can  go  on  the  stand  and  by  a  simple  denial  escape  all 
discreditive  or  criminative  cross-interrogation.  In  Com,  v.  Morgan^  107 
Mass.  199,  the  question  under  consideration  arose,  and  in  delivering  the 
opinion  of  the  court,  Colt,  J.,  says  "  his  testimony  on  cross-examination 
was  admissible,  although  it  tended  to  criminate  himself.  By  taking  the 
stand  as  a  witness  he  waived  his  constitutional  privilege  of  refusing  to 
furnish  evidence  against  himself,  and  subjected  himself  to  be  treated  as  a 
witness.  Stat.  1866,  ch.  260.  Com,  v.  Mullen,  97  Mass.  545  ;  Com.  v. 
Jifjnner,  id.  587.  Under  our  rule,  the  cross-examination  of  a  wit- 
ness is  not  confuied  to  the  matters  inquired  of  in  chief.  Moody  v.  Rowell, 
17  Pick.  490,  498.*'  If  a  witness  state  a  fact  he  is  bound  to  state  all  he 
knows  about  it,  though  in  so  doing  he  may  expose  himself  to  a  criminal 
charge.  Ifi  State  v.  K,f  4  N.  11.  562,  the  witness  said  he  knew  the 
defendant  was  innocent  of  the  offense  charged,  but  he  could  not  state  how 
he  knew  that  without  implicating  himself.  The  court  said,  "  if  he 
chooses  to  testify  to  that  fact,  we  shall  permit  the  attorney-general  to 
inquire  how  the  witness  knows  that  fact,  and  compel  him  to  answer  the 
question."  If  he  discloses  part,  he  must  disclose  the  whole  in  relation 
to  the  subject-matter  about  which  he  has  answered  in  part.  Cobum  v. 
Odell,  30  N.  H.  540  ;  Foster  v.  Pierce,  11  Cash.  437.  Answering  truly 
in  part  with  answers  exonerative,  he  cannot  stop  midway,  but  must  pro- 
ceed, though  his  further  answers  may  be  self-criminative.  Answering 
falsely  as  to  the  subject-matter,  he  is  not  to  be  exempt  from  cross-exam- 
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ination  beciiuse  his  answers  to  such  cross-examination  would  tend  to 
show  the  falsity  of  those  given  on  direct  eraminatiou.  If  it  were  so,  a 
preference  would  be  accorded  to  falsehood  rather  than  to  truth.  It  was 
held  in  Gill  v.  The  People,  5  N.  Y.  Sup.  308,  that,  when  the  prisoner 
took  the  stand  as  a  witness,  he  could  be  interrogated  as  fully  as  neces- 
sary to  test  the  truth  of  his  testimony. 

Novv  what  was  the  matter  under  investigation  ?  A  sale  by  the  defend- 
ant or  his  servant  in  his  shop.  It  matters  not  whether  the  sale  or  tho 
autliority  to  sell  is  denied.  His  answer  is  exonerative.  The  question 
is  put,  '*  did  you  have  any  bottles  there  filled  with  gin,  whisky,  rum  and 
brandy,  pint,  quart  and  half-pint  bottles  ? "  Shall  the  question  be 
answered  ?  The  question  is  pertinent  to  the  case.  A  sale  is  denied. 
Before  selling,  he  must  have  liquors  to  sell.  Selling  implies  having.  It 
b  important  to  prove  having.  Having  being  admitted,  for  what  par- 
pose  were  they  had  ?     Were  they  like  — 


(t 


broken  teacups,  wisely  kept  for  show," 


or  were  they  a  standing  notice  to  the  incomer  inviting  him  to  partake  of 
their  contents  ?  His  direct  examination  related  to  the  sale  made  in  hia 
shop.  It  would  be  a  strange  restriction  upon  the  right  of  cross-examina- 
tion to  refuse  permission  to  the  inquiry  made.  In  Com,  v.  Morgan^  1 07 
Mass.  199,  the  defendant  was  indicted  for  a  libel.  He  denied  having 
seen  the  libels  until  they  were  pointed  out  to  him.  On  cross-examination 
he  was  asked  if  he  was  not  the  publisher  of  the  paper  in  which  thej 
appeared.  He,  not  his  counsel,  objected  on  the  ground  that  his  answer 
might  criminate  him  ;  but  the  objection  was  overruled,  and  he  answered 
that  he,  with  another,  published  the  paper,  and  upon  exceptions  to  this 
ruling  the  propriety  of  the  ruling  was  sustained. 

The  sale  here  was  by  the  servant.  These  liquors  were  in  the  shop. 
The  purpose  for  which  they  were,  was  material,  whether  for  ornament 
or  for  use.  The  defendant  was  asked  if  he  had  any  doubt  that  he  sold 
to  numerous  persons  within  thirty  days  prior  to  the  sale  for  which  he 
was  on  trial.  This  inquiry  he  answered  in  the  negative,  not  how- 
ever interposing  any  personal  objection  to  answering.  Had  the  sale 
been  by  him,  though  denied,  the  question  would  have  been  proper.  In 
State  V.  Foster,  23  N.  H.  34d,  a  witness  having  testified  as  to  part  of  a 
transaction  with  one  Jefferson,  was  asked  if  he  sold  any  brandy,  in  the 
question,  to  which  he  objected  to  answer  as  criminating  himself,  but  lie 
was  required  to  answer,  and  the  ruling  so  requiring  him  was  held  correct. 
In  State  v.  Oher,  52  N.  H.  459  ;  S.  C,  1 3  Am.  Rep.  8^,  the  defendant, 
on  trial  of  an  indictment  for  keeping  liquors  for  sale,  was  asked  as  to  salei 
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by  him  a  year  previous  to  the  time  mentioned  in  the  indictment,  to  which 
he  declined  answering,  because  his  answer  might  tend  to  criminate  him. 
The  court  did  not  compel  him  to  answer,  but  permitted  counsel  to  com- 
ment upon  his  refusal  to  answer.  Upon  exceptions  to  this  permission, 
its  propriety  was  affirmed  ;  the  court  held  the  inquiry  proper  and  that  he 
might  have  been  compelled  to  answer  the  question  propounded  by  the 
Stiite's  counsel.  "  It  was  material,"  observes  Foster,  J.,  '*  to  the  issue,  if 
not  directly  involved  in  his  own  proffered  testimony.  At  this  point,  for 
obvious  reasons,  he  saw  fit  to  close  his  lips,  and  the  court  allowed  him  to 
remain  silent.  Of  this  mistaken  clemencv  he  cannot  now  be  heard  to 
complain."  In  State  v.  Bonnet/^  39  N.  H.  206,  proof  that  the  defendant 
who  kept  the  hotel  sold  liquors  was  received  as  tending  to  show  that  the 
servant  was  authorized  to  make  such  sale.  In  S^ate  v.  CoUtoriy  53  N.  H* 
483,  evidence  that  the  defendant,  the  keeper  of  the  Sherman  Houset 
kept  liquors  there  at  a  certain  date,  has  a  tendency  to  prove  that  the 
defendant,  still  keeping  the  same  house,  kept  liquors  there  at  a  subse- 
quent date. 

The  inquiry  made,  and  to  which  we  have  referred,  and  similar  inqui- 
ries were  proper  on  cross-examination.  The  subject-matter  of  investiga- 
tion was  a  sale  claimed  to  be  illegally  made.  The  question  of  authority 
to  s(»n  was  raised.  True,  the  authority  of  the  servant  to  sell  was  denied. 
But  he  was  properly  cross-examined  to  negative  the  truth  of  that  denial, 
ilis  own  example  would  tend  to  show  whether  his  denial  was  true  or  not, 
and  whether  there  was  authority  to  sell  or  not.  This  is  fairly  a  part  of 
the  transaction  disclosed  in  the  direct  testimony.  His  acts  tending  to  nega- 
tive the  truth  of  his  denial  related  to  the  subject-matter  of  the  sale,  which 
he  denied  having  authorized.  He  might  have  been  asked  if  he  did  not  au- 
thorize the  sale.  Equally  he  might  be  asked  as  to  other  acts  of  his,  tend- 
ing to  prove  authority.  That  the  defendant  kept  the  shop  at  which  the 
liquors  were  sold ;  that  they  were  his  ;  that  he  was  in  the  habit  of  selling 
them  ;  that  the  servant  who,  it  was  asserted,  has  disobeyed  his  command, 
was  retained  in  his  employ  to  the  time  of  trial,  were  facts  proper  for  the 
consideration  of  the  jury,  upon  the  inquiry  whether  the  command,  given 
to  the  servant  all  cored  to  be  disobedient,  was  ijiven  to  be  obeyed  or  (lis- 
obeyed  ;  whether  it  was  real  or  colorable  ;  and  wh(^ther  the  servant 
acted  in  accordance  with  the  understood  and  actual  wishes  of  his  master, 
or  wns  imperiling  his  property  as  well  as  his  person,  by  action  in  direct 
disobedience  to  his  commands. 

The  counsel  refer  us  to  Tilhon  v.  B</wIey^  8  Greenl.  163,  and  to  Low 
V.  MitchelL  18  Me.  374,  as  authorities  iiirainst  the  correctness  of  tho 
cros!>-examination  of  the  respondent  as  conducted  by  the  county  attorney. 
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These  were  bastardy  cases,  and  the  complainant  was  inquired  of  as  to 
whether,  about  the  time  charged  in  the  complaint,  she  had  intercourse 
with  any  other  man  than  the  respondent,  by  whom  the  child  might  be 
begotten.  The  presiding  justice  ruled  that  she  was  not  obliged  to  answer, 
and  the  ruling  was  sustained  in  the  first  case  by  Weston,  J.,  who  says  : 
**  The  complainant  could  not  be  held  to  answer  a  question  admitting  or 
accusing  herself  of  an  offense  which  by  our  law  may  be  criminally  prose- 
cuted." 

The  limits  of  the  cross-examination  of  a  witness  who,  at  the  same 
time,  is  a  party,  were  not  discussed  by  the  counsel,  nor  cx)nsidered  by  the 
court.  The  general  rule  is  well  settled  that  a  witness,  while  not  obliged 
to  criminate  himself,  may  waive  that  privilege,  and  consenting  to  testify 
to  a  matter  criminating  himself,  must  testify  in  all  respects  relating  to 
that  matter  as  far  as  may  be  material  to  the  issue.  Now  the  issues  in 
the  cases  cited  was  the  paternity  of  a  child  begotten  by  somebody  upon 
>the  body  of  the  complainant.  It  is  obvious  that  the  more  anchaste  the 
mother,  and  the  more  numerous  her  paramours,  the  greater  the  uncer- 
tainty of  paternity.  The  defendant  is  charged  with  the  paternity  of 
tLe  child  born.  That  is  the  matter  in  issue  about  which  the  inquiry  was 
made  in  the  first  instance,  and  about  which  the  complainant  has  con- 
sented to  testify.  Cannot  she  be  cross-examined  to  weaken  or  negative 
the  force  of  her  direct  charge  ?  Her  knowledge  of  the  paternity  is  the 
question,  and  cannot  she  be  inquired  of  as  to  the  possibility  of  hei 
assured  knowledge,  as  to  who,  among  the  recipients  of  her  favors,  is  en- 
titled  to  the  doubtful  honors  of  fatherhood  ? 

Li  Low  V.  Mitchelly  18  Me.  372,  Shepley,  J.,  while  merely  affirm- 
ing the  first  decision,  says,  if  the  witness  "  consents  to  testify  to  one 
matter  tending  to  criminate  himself,  he  must  testify  fully  in  all  respects 
relative  to  that  matter,  so  far  as  material  to  the  issue."  If  the  matter 
of  paternity  was  the  matter  in  issue,  as  it  was,  having  voluntarily  oom* 
menced  testifying,  the  witness  must  testify  fully  thereto,  so  far  as  is 
material  to  the  issue.  Such  is  the  logical  result  of  the  general  doctrine 
of  the  opinion.     Swift  on  Ev.  81 ;  Narfolk  v.  Gaylordy  28  Conn.  309. 

A  witness  on  cross-examination  must  answer  as  to  all  matters  perti- 
nent to  the  issue,  whether  inquired  about  in  the  direct  examination  or 
not,  unless  a  personal  privilege  is  invoked  and  the  matters  elicited  would 
tend  to  criminate  him ;  in  which  case  the  cross-examination  can  be  ex- 
tended only  to  the  subject-matters  of  inquiry  of  the  direct  examination. 
In  the  case  at  bar,  the  subject-matters  of  inquiry  were  a  sale  and  whether 
it  was  authorized  by  the  defendant  —  involving  the  double  inquiry  of  a 
gale  and  its  authorization  —  which  being  denie<l  by  the  defendant,  he  was 
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properly  cross-examined  as  to  his  acts  tending  to  show  that  whatever 
was  done  in  his  shop  was  done  by  his  implied  authority. 
[The  remainder  of  the  opinion  is  unimportant.] 
Walton,  Barbow,  Danforth  and  Virgin,  JJ.,  concurred. 
Petbrs,  J.9  concurred  in  the  result. 


Eastman  y.  Wadleioh. 

(65  Me.  251.) 

Judgment — service  by  attachmeTU — ^eet  qf  Judgment. 

A  jadgment  against  a  non-resident  where  jurisdiction  is  based  only  on  an  attediment  of 
property,  witlioat  personal  service,  is  bat  a  judgment  in  remt  good  only  against  the 
particular  property  attached,  and  cannot  be  made  the  basis  of  an  action  of  debt,  in 
order  to  obtain  satisfaction  out  of  other  proi)erty  of  defendant* 

ACTIOX  of  debt  brought  on  a  judgment.     The  opinion  states  the 
case. 

E.  Eastman^  pro  $e. 

E.  B,  Smith,  for  defendant. 

Appleton,  C.  J.  The  plaintiff  commenced  a  suit  against  the  d  Jend 
ant,  a  non-resident,  on  which  an  attachment  was  made  of  his  real  tjstate. 
The  writ  described  him  as  a  resident  of  St.  Louis,  Missouri.  Notice 
was  given  of  the  pendency  of  the  suit,  in  conformity  with  R.  S.,  ch.  81, 
§  19,  by  publication  in  a  newspaper  in  this  county.  Judgment  Mis  ren- 
dered in  favor  of  the  plaintiff  at  the  May  term,  1870,  of  tLis  court, 
and  an  execution  issued  thereon.  A  levy  was  commenced  on  tiie  real 
estate,  but  the  proceedings  were  not  recorded,  nor  does  it  aj  pear  that 
the  plaintiff  ever  accepted  seizin  of  any  land  upon  which  a  levy  had 
been  commenced  or  made. 

This  is  an  action  of  debt  upon  the  judgment  thus  obtaineil,  and  the 
question  arises,  whether  it  is  maintainable ;  in  other  words,  whethei-  tho 
court  had  jurisdictional  authority  to  do  more  than  render  a  judgment 
against  the  property  attached. 

*  See  opinion  of  FoiiGEB,  J.,  in  Oibbs  y.  Queen  Ins,  Co,,  arUef  fUZ, 
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The  State  Las  :indoubted  jurisdiction  over  property  within  its  territo- 
rial limits.  It  may  subject  it  to  taxation.  It  may  render  it  liable  ta 
the  payment  of  debts,  though  its  owner  may  reside  in  another  State. 

By  R.  S.,  ch.  81,  §  12,  ^^in  all  actions  commenced  in  any  court  proper 
to  try  them,  jurisdiction  shall  be  sustained,  if  goods,  estate,  effects  or 
credits  of  any  defendant  are  found  within  this  State  and  attached  on  the 
original  writ ;  and  service  shall  be  made  as  provided  in  the  nineteenth 
section  hereof." 

It  has  been  settled  by  a  uniform  and  unvarying  series  of  decisions 
that  a  judgment  obtained  as  was  the  one  upon  which  this  action  is 
brought,  while  effective  to  bind  the  property  of  a  non-resident,  and  to 
justify  its  appropriation  to  the  payment  of  his  debts,  has  no  force  and 
validity  as  against  person  or  property  outside  the  territory  of  the  State 
in  which  it  is  rendered.  The  notice  to  be  given  by  section  19,  though  given 
as  required,  will  not  give  jurisdiction  so  that  the  judgment  shall  be  bind- 
ing elsewhere.  Ewer  v.  Coffin^  1  Cush.  23.  So  a  judgment  similar  in 
its  character  and  with  like  incidents  rendered  in  another  State  would 
have  no  force  nor  validity  here.     Middlesex  Bank  v.  Butman^  29  Me.  19. 

The  statute  gives  jurisdiction  on  certain  conditions.  What  is  the  ex- 
tent, what  the  limit,  of  the  jurisdiction  thus  given  ? 

The  jurisdiction  is  to  be  sustained,  if  goods,  estate,  effects  or  credits 
of  a  defendant  are  found  within  the  State,  and  being  found  are  attached. 
Without  property  and  its  attachment,  the  court  has  no  jurisdiction. 
Both  must  concur.  The  jurisdiction  is  acquired  by  attachment.  To 
what  extent  ?  Not  over  the  person  of  the  defendant,  for  he  is  a  non- 
resident. Not  over  other  property ;  but  only  over  the  property  attached. 
In  other  words  the  State  authorizes  the  seizure  of  the  real  or  personal 
estate  of  non-residents  found  within  its  boundaries  and  its  appropriation 
to  the  payment  of  their  debts.  The  jurisdiction  is  only  by  attachment. 
It  is  co-extensive  with  and  limited  by  the  attachment,  and  ends  with  the 
disposition  according  to  law  of  the  estate  so  attached.  Where  there  is 
no  attachment  no  valid  judgment  oan  be  rendered.  Cassity  v.  Cota^  54 
Me.  380. 

The  judgment  recovered  by  the  plaintiff  was  clearly  not  of  validity  so 
as  to  constitute  the  basis  of  a  suit  without  the  State.  What  is  its  validity 
here  ?  It  is  not  good  against  the  person  of  the  defendant,  for  he  has 
never  been  within,  nor  submitted  to,  the  jurisdiction  of  the  court.  It 
might  have  been  levied  upon  the  property  attached,  but  no  levy  was  per- 
fected.    What  then  is  its  effect  ? 

It  is  simply  a  proceeding  in  rem.  It  is  a  statutory  process,  by  which 
ft.  creditor,  following  the  provisions  of  the  statute,  is  enabled  to  appro- 
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priate  the  property  of  an  absent  delator  to  the  payment  of  his  debts.  If 
the  appropriation  is  made,  it  is  protected.  If  not  made,  the  judgment 
ceases  to  have  any  validity,  so  that  it  can  constitute  the  basis  of  a  new 
judgment. 

The  authorities  entitled  to  the  highest  consideration  concur  in  the  views 
already  expressed.  In  BosweWs  Lessee  v.  Otisy  9  Howard,  336,  McLean, 
J.,  says  :  "  Jurisdiction  is  arquired  in  one  of  two  modes :  first,  as  against 
ihe  person  of  the  defendant,  by  the  service  of  process  ;  or  secondly,  by  a 
procedure  against  the  property  of  the  defendant,  within  the  jurisdiction 
of  the  court  In  the  latter  case  the  defendant  is  not  personally  bound 
by  the  judgment,  beyond  the  property  in  question.  And  it  is  immaterial 
whether  the  proceedings  against  the  property  be  by  an  attachment  or  bill 
in  chancery.  It  must  be,  substantially,  a  proceeding  in  rem,**  The 
effect  of  a  judgment  against  a  non-resident  debtor  was  again  under  the 
consideration  of  the  Supreme  Court  of  the  United  States  in  Cooper  v. 
He^nolds,  10  Wall.  308,  and  the  court  there  held,  that  the  only  effect 
of  n  judgment  against  a  non-resident  was  to  subject  the  property  attached 
to  the  payment  of  the  demand  which  the  court  might  find  due  to  the 
plaintiff.  "The  judgment  of  the  court,"  observes  Miller,  J.,  "  though 
in  form  a  personal  judgment  against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  general  execution  can  be  issued 
for  any  balance  unpaid  after  the  attached  property  is  exhausted.  No 
suit  can  be  maintained  on  such  a  judgment  in  the  same  court  or  in  any 
other,  nor  can  it  be  used  as  evidence  in  any  other  proceeding  not  affect- 
ing the  attached  property,  nor  could  the  costs  in  that  proceeding  be  col- 
lected of  the  defendant,  out  of  any  other  property  than  that  attached  in 
the  suit.  The  court,  in  such  a  ffuit,  cannot  proceed  unless  the  officer  finds 
some  property  of  the  defendant  on  which  to  levy  the  writ  of  attachment. 
A  return,  that  none  can  be  found,  is  r,he  end  of  the  case,  and  deprives  the 
court  of  further  jurisdiction.'* 

In  Lovejoy  v.  Albee,  33  Me.  415,  it  was  decided  that  when  the  prop- 
erty of  a  non-resident  is  found  within  the  State,  a  judgment  against  him 
will  be  effectual  only  as  a  proceeding  in  rem  and  binding  upon  the  prop- 
erty attaclied.  In  Easterhj  v.  Goodwin^  35  Conn.  273,  where  the  facts 
were  siinUar  to  those  in  tlie  case  at  bar,  it  was  held  that  a  judgment 
rendered  in  an  action  upon  which  the  property  of  a  non-resident  defend- 
ant had  been  attached,  but  in  which  no  personal  service  had  been  obtained 
wa^  not  a  judgment  in  perso)i(im,  and  could  not  be  the  basis  of  an  action 
of  debt  in  the  same  court,  and  that  its  onlv  effect  was  to  authorize  the 
appropriation  of  the  property  attached,  to  the  payment  or  satisfaction  of 
the  judgment  recovered  in  the  suit  in  which  the  attachment  had  been  made. 
Vol.  XX.— 88 
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At  the  first  glance,  the  case  of  Granger  y.  Clark,  22  Me.  128,  may 
perhaps  be  regarded  as  adverse  to  the  views  here  expressed.  But  the 
decision  there  rendered  rests  upon  the  fact  that  a  want  of  jurisdiction  was 
not  apparent  of  record.  But  in  the  case  at  bar,  it  appears,  from  the 
record  produced,  that  the  defendant  was  a  resident  without  the  State  ;  that 
there  was  no  personal  service  upon,  nor  any  appearance  by  him.  If,  upon 
inspection  of  the  record,  it  appears  that  judgment  has  been  rendered 
without  notice  to  the  defendant,  the  judgment  will  be  regarded  as  ab- 
solutely void.     Penobscot  Railroad  Company  v.  Weeks,  52  Me.  456. 

The  causes  of  action  set  forth  in  the  suit,  in  which  the  judgment 
declared  upon  was  rendered,  were  an  account  annexed  against  the  defend- 
ant and  his  promissory  note.  An  action  of  debt  will  lie  on  an  account 
as  held  in  Norris  v.  Windsor,  12  Me.  293;  and  on  a  promissory  note, 
as  decided  in  National  Exchange  Bank  v.  AbeU,  63  Me.  346.  Had 
the  plaintiff  moved  to  amend,  there  is*  no  reason  why  leave  should  not 
have  been  granted  on  terms.  It  not  having  been  done,  the  nonsuit  must 
be  confirmed. 

Exceptions  overruled. 

Walton,  Barrows,  Danforth,  Virgin  and  Peters,  JJ.,  ooncurred. 


Wilder  v.  Maine  Central  Railroad  Company. 

(65  Me.  332.) 
Railroad  —  statute  requiring  to  fence  line.  Negligence  —  iryury  to  animals. 

A  dtatate  reqniring  a  railroad  company  to  fence  its  lines  is  a  police  regulation,  and  ob* 
ligatory  uix>n  all  railroads  whether  chartered  before  or  after  its  passage. 

PlaintifiTs  horse  escaped  from  his  own  land  on  to  defendant's  railroad  and  was  killed  by 
a  locomotive.  Heldj  that  tlie  plaintiff  was  not  guilty  of  contributory  negligence  in  turn- 
ing the  horse  upon  his  laud  knowing  that  it  was  not  fenced,  when  it  was  the  legal 
duty  of  the  railroad  company  to  build  the  fence. 

ACTION  on  the  case  for  killing  the  plaintiff's  horse  by  running  over 
him  with  a  locomotive.  The  statute  required  railroads  to  fence 
their  roads ;  but  the  defendant  had  neglected  to  build  a  fence  between 
plaintiff's  land  and  its  road.  Plaintiff  turned  his  horse  into  his  land 
whence  it  escaped  into  the  railroad  and  was  killed.  The  jury  returned 
a  verdict  for  the  plaintiff. 

J,  W.  Bradbury,  Jr.,  and  A.  Libbey,  for  defendant 

0.  D,  Baker  and  /.  Baker,  for  plaintiff. 
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DiCKERSON,  J.  The  statute  requiring  railroad  corp^.^alionc  :o  Jiclose 
the  land  taken  for  their  road  with  fences  is  a  police  regulation,  de' 
signed  to  secure  the  safety  of  the  public  travel  and  transportation,  and  ia 
obligatory,  as  such,  upon  all  railroad  corporations  whether  chartered  be- 
fore or  after  its  passage.  State  v.  Noyes^  47  Me.  189  ;  Ind.y  etc,,  Hail' 
ttay  V.  Tovmsendy  10  Ind.  38;  1  Redf.  on  Railways,  493  and  494:  2 
id.  428. 

The  counsel  for  the  defendants  contend  that  the  land  of  the  plaintiff 
adjoining  the  defendant's  road  was  not  '*  inclosed "  or  "  improved." 
and  was  not,  therefore,  required  to  be  fenced  against  by  the  defendants. 
AVl'  think  otherwise.  Though  the  land  was  used  partly  as  a  mill  yard, 
It  was  also  mowed,  and  occasionally  used  by  animals  for  grazing.  The 
cases  cited  by  the  counsel  are  distinguishable  from  this  case.  It  appears 
from  them  that  a  railroad  company  is  relieved  from  the  obligation  to 
fence  against  adjoining  lands,  when  such  fence  would  be  a  public  nui- 
sance, or  prevent  access  to  a  mill  through  whose  yard  the  railroad 
passes,  or  at  points  where  its  engine  house,  machine  shop,  car  house, 
wood  house,  wood  shop,  and  depot  are  so  situated  as  to  render  a  fence 
unnecessary.  These  are  exceptional  cases  and  do  not  include  the  one 
under  consideration. 

It  is  well  settled,  upon  both  principle  and  authority,  that  a  parol  agree- 
ment for  the  removal  and  discontinuance  of  a  fence  on  the  line  of  a  rail- 
road, between  the  owner  of  the  land  and  the  railroad  company,  does  not 
run  with  the  land,  and  cannot,  therefore,  bind  his  grantee.  Gilman  v. 
Eur,  4-  N.  A.  R,  R.  Co.,  60  Me.  235  ;  St.  L.  ^  A.  R.  R.  Co.  v.  Todd, 
36  111.  409. 

There  can  be  no  question,  therefore,  but  the  defendants  were  guilty 
of  negligence  in  not  building  a  fence  upon  the  line  of  their  road  adjoin- 
ing the  plaintiff's  land ;  and  the  remaining  question  to  be  determined  is, 
whether  the  plaintiff  is  guilty  of  contributory  negligence  in  turning  his 
horse  out  upon  his  land,  knowing  that  it  was  not  fenced.  The  owner  of 
land  has  a  right  to  use  it  in  a  natural  and  ordinary  way  for  the  purposes 
for  which  it  is  fit.  This  right  does  not  depend  upon  the  performance  or 
non -performance  of  any  duty  or  obligation  enjoined  by  law  upon  another 
in  respect  to  his  land.  He  has  a  right  to  expect  that  the  requirements 
of  law  will  be  complied  with,  and  to  act  accordingly;  nor  does  his 
knowledge  that  they  have  not  been  affect  his  right  of  use  one  way  or  the 
other.  If  it  did,  the  neglect  of  another  to  obey  the  law  might  operate  to 
prevent  him  from  the  lawful  use  of  his  own  property.  The  common  law 
niitde  it  the  duty  of  the  owner  of  land  to  guard  against  the  escape  of  his 
l»ttt]e  therefrom,  but  the  statute  devolves  this  duty  upon  the  railroa4 
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compan  ('  in  the  case  jnder  consideration,  and  the  rights  of  the  parties  must 
be  determined  in  accordance  with  this  change.  To  hold  the  land-owner 
to  the  same  care  of  his  cattle,  as  the  common  law  required,  would  be  to 
disregai'd  the  statute,  and  render  it  inoperative.  It  was  for  the  defend- 
ants to  use  the  necessary  care  to  prevent  the  escape  of  the  plaintiff's 
hoj'se  on  account  of  their  neglect  to  build  the  fence.  Shearm.  &  Redf.  oo 
Neg.,  §  441. 

In  Rogers  v.  Newhiryport  R,  R,  Co.,  1  Allen,  17,  which  was  tort 
for  the  loss  of  a  colt  run  over  bv  the  defendants*  cars,  the  court  say,  "  the 
plaintiff  had  a  right  to  place  his  colt  in  his  pasture  to  feed,  and  was 
under  no  obligation  to  the  defendants  to  use  any  care  to  prevent  escape 
by  reason  of  their  neglect  to  maintain  the  fence.  It  was  for  them  to  use 
the  necessary  care  to  prevent  such  an  escape."  Gardner  v.  Smithy  7 
Mich.  410. 

In  McCoy  V.  Col.  4-  Pac.  R.  R.  Co.,  40  Cal.  532 ;  S.  C,  6  Am.  Rep. 
623,  the  line  of  the  road  was  not  fenced  where  it  passed  through  the 
field  occupied  by  the  plaintiff,  and  the  live  stock  of  the  plaintiff  running 
in  this  field  strayed  on  to  the  road  and  were  killed  by  the  defendants' 
train  ;  and  the  court  held  that  these  facts  made  out  a  prima  facie  case 
against  the  defendants,  and  also,  ihat  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  from  the  fact  that  he  knew  that  the  road  was  not 
fenced,  when  he  turned  his  cattle  in  to  the  field.  Kellogg  v.  Oh,  S^  N.W. 
R.  R.  Co.,  26  Wis.  223 ;  S.  C,  7  Am.  Rep.  69. 

The  presiding  justice  stated  the  rule  of  law  correctly  when  he  in- 
structed the  jury  that  the  plaintiff  had  a  right  to  use  his  land  in  the  or- 
dinary way,  and  that  the  mere  fact  that  the  railroad  adjoining  lus  land 
was  not  fenced,  was  not  proof  that  he  was  negligent  in  turning  his  horse 
out  there.  The  question  of  fact,  whether,  under  all  the  circumstances  of 
the  case,  it  was  negligence  in  the  plaintiff  to  turn  his  horse  out  as  he  did, 
was  submitted  to  the  jury  under  appropriate  instructions.  It  was  the 
exclusive  province  of  the  jury  to  determine  this  question,  and  they  found 
it  in  favor  of  the  plaintiff.  The  jury  were  aided  in  their  investigation 
by  a  plan  of  the  premises,  verified  and  explained  by  the  engineer  who 
drew  it.  They  also  saw  the  witnesses  and  could  judge  of  their  credibil- 
ity from  their  appearance  on  the  stand.  It  is  next  to  impossible  for  the 
court  in  this  class  of  cases  to  put  itself  in  the  situation  of  the  jury  so  as 
to  be  able  to  sav  whether  or  not  its  decision  would  have  accorded  with 
theirs  if  it  had  occupied  their  place  at  the  trial.  Hence  the  wisdom  of 
the  rule  that  the  court  will  not  set  aside  a  verdict  as  against  evidence  of 
the  weight  of  evidence  unkiss  it  is  so  manifestly  so  as  to  render  it  appa- 
rent that  the  jury  have  mistaken  or  disregarded  the  evidence.     In  re- 
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viewing  the  testimony  in  this  case  we  do  not  find  such  ground  for  set- 
ting aside  the  verdict. 

Motion  and  exceptions  overruled.     Judgment  on  the  verdict, 
Appleton,  C.  J.,  Walton,  Bakrows  and  Virgin,  JJ.,  concurred. 


LiNDLBT  T.  Union  Farmers'  Mutual  Fire  Insurance  Company. 

(65  Me.  368.) 

Fire  iixturance  —  9ubiequent  insurance  by  vcid  policy* 

Flaiutiff,  having  a  policy  of  insurance  in  defendant's  company  conditioned  to  be  void  in 
cane  of  subsequent  insurance  without  notice,  obtained  further  insurance  without 
notice  in  another  comi)any  on  the  same  and  other  property,  but  the  second  policy  was 
void  l>ecau8e  of  a  condition  therein  against  other  insurance.  A  lots  having  occurred, 
plaintiff  accepted  from  the  second  company  a  sum  iu  compromise  of  his  claim  against 
them.  Jleldf  that  he  was  not  estopped  to  show  that  the  second  policy  was  void,  and  that 
on  so  showing  he  could  recover  on  the  first  * 

ACTION  of  assumpsit  on  a  policy  of  insurance  against  fire  issued  by 
defendant,  July  1,  18G9,  for  four  years  upon  plaintiff's  dwelling  and 
out-buildings.  The  policy  contained  this  condition,  '^  and  if  the  said 
insured  or  his  assigns  shall  hereafter  make  any  other  insurance  on  the 
same  property  and  shall  not  with  all  reasonable  diligence  give  notice 
thereof  to  this  company  and  have  the  same  indorsed  on  this  instrument  or 
otherwise  acknowledged  by  them  in  writing,  this  policy  shall  cease  and  be 
of  no  effect." 

On  January  1,  1873,  the  Hartford  Insurance  Company  issued  a  policy 
upon  the  same  and  other  property  (the  plaintiff  representing  that  there 
was  no  insurance  thereon).  This  policy  contained  a  provision  of  for- 
feiture, "  if  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  hereby  insured,  whether  such  other  insurance 
is  valid  or  invalid,  without  the  consent  of  the  company  written  hereon." 

Neither  of  the  companies  received  the  notice,  or  gave  the  consent 
provided  in  the  policies. 

June  17,  1873,  the  "  house  and  out-buildings  "  described  in  the  policies 
were  suddenly  destroyed  by  fire. 

The  plaintiff  brought  suit  upon  the  Hartford  policy,  which  was  entered 
March  term,  1874,  answered  to  by  the  company,  and  settled  in  July,  1874, 

•  See  Tliomas  v.  Bvildcrs*  3fut.  Ins.  Co.,  avte.,  p.  317  and  note. 
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for  SUOOO  paid  by  the  company  to  the  plaintiff.  Whereupon  the  Hartford 
policy  was  canceled  and  surrendered,  and  the  action  entered  neither  party 
at  the  September  term,  1874. 

The  writ  in  this  case  was  dated  August  10,  1874 ;  the  plea  was  the 
general  issue,  and  the  case  was  made  law  on  facts  agreed,  substantially  as 
stilted  above. 

2).  N.  Portland  ^  G.  M,  Hicks,  for  plaintiff. 

-4.  S.  Rice  ^  0.  G,  Holly  for  defendants.  I.  The  oases  Jackson 
V.  Mass.  Mat,  Fire  Ins.  Co.,  23  Pick.  418;  Clark  v.  New  JSngland  Mat. 
lure  Jus.  Co.,  6  Cush.  342  ;  and  Hardy  v.  Union  Mut.  Fire  hts.  Co,, 
4  Allen,  217,  which  establish  in  Massachusetts  the  rule  of  law,  that 
to  avoid  a  policy  containing  a  clause  against  subsequent  insurance  with- 
out notice,  the  subsequent  insurance  must  be  by  a  valid  and  legal  policy, 
uie  in  direct  conflict  with  Carpenter  v.  Providence  Washington  Ins. 
Co.,  16  Pet.  495,  and  Bigler  v.  New  York  Ins.  Co.,  22  N.  Y.  402. 
Ai.d  that  rule  has  received  no  countenance  in  this  State  except  in  the 
dictum  of  Judge  Texney,  in  Philbrook  v.  Neto  England  Mut.  Fire 
Ins.  Co.,  37  Me.  137.  Its  adoption  in  this  State  is  still  an  open 
question  ;  and  in  view  of  the  fraudulent  practices  to  which  it  is  likely  to 
lead,  it  is  respectfully  submitted  that  it  is  good  law,  as  well  as  the  safer 
policy,  to  hold,  with  the  Supreme  Court  of  the  United  States,  that  if  the 
secoud  policy,  at  the  time  it  was  made,  was  treated  by  all  the  parties 
thereto  as  a  valid  and  subsisting  policy,  and  has  never  in  fact  been  avoided, 
then  the  policy  declared  on  is  void. 

IF.  But  however  the  court  might  decide  the  foregoing  proposition,  the 
plaintiff  in  this  case,  by  bringing  suit  upon  the  second  policy,  and  6ollect- 
ing  it,  is  now  concluded,  upon  the  principle  of  election,  from  denying  its 
validity.  "  The  general  rule  is,  that  a  person  cannot  accept  and  reject 
the  same  instrument."  2  Story's  Eq.  Jur.,  §  1077,  n.  2.  "  This  same 
rule  of  election  applies  to  every  species  of  right."  Weeks  v.  Patten,  18 
Me.  42.  It  is  analogous  to  estoppel,  and  constitutes  a  rule  of  law. 
In  order  to  enable  a  court  of  law  to  enforce  the  principle,  the  party  must 
have  acted  upon  an  instrument  in  such  a  manner  as  to  be  deemed  con- 
cluded by  what  he  has  done,  that  is  to  have  elected.  2  Story's  Eiq.  Jur., 
§  1080;  Smith  y.  Smith,  14  Gray,  532;  Weeks  v.  Patten,  18  Me.  42; 
Sjnilh  /.  Guild,  34  id.  443. 

The  only  cases  to  be  found  which  sustain  such  a  proposition  are  Phil- 
hrook  V.  N.  E.  Mut.  Fire  Ins.  Co,,  37  I^Ie.  137,  \Aere  the  above-men* 
*jo  f*d  dictum  stands  absolutely  unsupported  by  authority,  and  Hardy  v 
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Union  Mui.  Fire  Ins,  Co.^  4  Allen,  217,  which  is  based  solely  upon  the 
dictum.  In  neither  of  these  cases,  however,  did  the  fraud  of  over-insur- 
ance, which  is  a  distinctive  feature  of  this  case,  exist.  And  in  the  latter 
case  the  court  say,  that  the  doctrine  of  estoppel  does  not  apply,  because 
the  defendants  *'  have  net  been  injuriously  affected  "  by  the  second  policy. 
But  in  the  case  at  bar  the  policy  contains  auothei  clause,  by  the  terms  of 
which  the  plaintiff  coald  only  recover  of  defendants  the  proportion  of  the 
loss  sustained,  which  the  amount  insured  by  their  policy  bore  to  the  whole 
amount  insured ;  so  that  defendants  are  injuriously  affected  by  the  second 
policy,  first,  by  being  deprived  of  the  opportunity  to  cancel  their  policy, 
if  they  so  elected,  or,  second,  by  being  deprived  of  the  benefit  of  the 
reduction  of  plain  tiff  *s  cldim  in  the  proportion  above  stated. 

Barrows,  J.  The  defendants  place  their  defense  wholly  on  the  gi'ound 
that  the  plaintiff,  in  violation  of  the  terms  of  the  policy  on  which  he  de- 
clares, made  a  subsequent  insurance  upon  the  same  property,  and  did  not 
ijive  notice  thereof  with  all  reasonable  diligence  to  the  defendant  com- 
pany, and  have  the  same  indorsed  on  his  policy,  or  otherwise  acknowl- 
edged by  them  in  writing. 

It  is  admitted  by  the  defendants  that  the  buildings  insured  were  acci- 
«len tally  destroyed  by  fire  before  the  expiration  of  the  term  for  which 
llvey  were  insured,  and  that  preliminary  proof  of  loss  was  received  by 
them  without  objection.  It  is  admitted  by  the  plaintiff,  that  some 
iionths  before  the  fire  he  procured  a  policy  iii  the  Hartford  Fire  Insur- 
ance Company,  for  a  term  of  three  years  upon  these  buildings  and  certain 
jrer.sonal  property  therein  contained,  for  $2,100,  $1,500  of  which  was  on 
the  buildings,  upon  which  policy,  after  the  fire,  he  brought  suit,  which 
the  Hartford  company  compromised,  after  it  had  been  one  term  in  court, 
by  the  payment  of  $1,000,  for  which  plaintiff  canceled  and  surrendered 
his  ])olicy  in  that  company.  But  the  plaintiff  contends  that  his  policy 
in  the  Hartford  company  was  invalid,  and  that  he  could  not  have  com- 
jjellcd  that  company  by  law  to  pay  his  loss  thereon,  on  account  of  a 
stipulation  which  it  contained,  that  "  if  the  assured  shall  have,  or  shall 
hereafter  make  any  other  insurance  on  the  property  hereby  insured, 
whether  such  other  insurance  is  valid  or  invalid,  without  the  consent  of 
the  compan}'  written  hereon  .  .  .  this  policy  shall  be  void." 

The  defendants  not  questioning  the  proposition  that  the  Hartford  pol- 
icy was  void  by  reason  of  this  stipulation  and  the  prior  insurance  in  the 
defendant  company,  endeavor  to  maintain,  as  matter  of  law,  that  the  cases 
in  Massachusetts,  in  which  it  is  held  that  to  avoid  a  policy  containing  a 
clause  against  subsequent  insurance  without  notice,  the  subsequent  in- 
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suranoe  must  be  by  a  valid  and  legal  policy,  are  likely  to  lead  to  fraud* 
uleut  practices,  and  ought  not  to  be  followed,  that  they  have  never  yet 
been  adopted  in  this  State,  or  received  any  countenance  except  in  a 
dictum  in  Philbrook  v.  N,  E,  Mut.  Fire  Ins.  Co.,  37  Me.  137,  that 
they  are  in  conflict  with  decisions  of  the  Supreme  Court  ot  the  United 
Slates,  and  of  New  York,  and  tliat  the  true  rule  is,  that  "  if  the  second 
policy  at  the  time  it  was  made  was  treated  by  all  the  parties  thereto  as 
a  valid  and  subsisting  policy,  and  has  never  in  fact  been  avoided,"  then 
a  prior  policy  containing  terms  and  conditions  with  respect  to  subsequent 
insurance  like  the  one  here  in  suit  will  be  void.  The  defendants  farther 
contend  that  the  plaintiff  is  estopped  from  denying  the  validity  of  the 
policy  in  the  Hartford  company,  by  virtue  of  his  reception  of  a  valuable 
consideration  in  settlement  of  his  suit  thereon. 

That  there  is  a  direct  conflict  between  the  decisions  of  the  Massachu- 
setts court  in  Jackson  v,  Mass.  Mui.  Fire  Ins.  Co.,  23  Pick.  418 ;  Clark 
V.  N.  E.  Mut.  Fire  Ins.  Co.,  6  Cush.  342,  and  Hardy  v.  Union  Mut.  Fire 
Ins.  Co.,  4  Allen,  217,  and  those  of  the  United  States  Supreme  Court, 
m  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  495,  and  the 
Supreme  Court  of  New  York  in  Bigler  v.  NeiO'  York  Ins.  Co.,  22  N.  Y. 
402,  upon  the  principal  point  here  raised,  cannot  be  denied. 

The  doctrine  of  the  Massachusetts  court  is  supported  by  the  decision 
of  the  Supreme  Court  of  Pennsylvania,  in  Stacey  v.  Franklin  Fire  In$. 
Co.^  2  Watts  &  Serg.  506  ;  and  while  a  decision  of  the  point  by  our 
own  court  was  not  absolutely  necessary  to  the  conclusion  reached  in 
Philbrook  v.  N.  E.  Mut.  Fire  Ins.  Co.,  37  Me.  137,  it  formed  so  imp  r- 
tant  a  step  in  the  process  by  which  the  court  arrived  at  the  result,  that 
it  was  doubtless  well  considered,  and  substantially  agreed  to. 

The  case  of  Clark  v.  N.  E.  Ins.  Co.,  6  Cush.  342,  was  carefully  con- 
sidered, the  doctrine  of  the  United  States  court  in  16  Pet.  thoroughly 
discussed,  and  the  Massachusetts  court  adhered  to  the  decision  in  23 
Pick.  418.  The  point  was  up  for  a  reconsideration  in  Hardy  v.  Union 
Mut.  Fire  Ins.  Co.,  4  Allen,  217,  a  case  not  distinguishable  in  its  essen- 
tial facts  from  the  one  before  us,  where  the  company  making  the  subse- 
quent insurance  had  recognized  the  validity  of  the  policy  issued  by  them, 
and  had  paid  the  insured  the  amount  secured  by  it ;  and  the  couit 
reiterated  its  former  decisions  of  the  principal  question,  and  adopted  the 
doctrine  asserted  in  Philbrook  v.  N.  E.  Mut.  Fire  Ins.  Co.,  37  Me.  137, 
with  regard  to  the  supposed  eEect  of  a  payment  by  the  subsequent 
insurers  upon  a  void  policy,  holding  that  the  facts  which  occurred  sub- 
sequently to  the  losfi  did  not  constitute  an  estpppel  in  favor  of  the  de- 
fendants. 
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Very  clearly  that  must  be  so ;  the  defendants  could  be  no  more  injuri- 
ously affected  by  those  acts  than  they  would  be  by  a  donation  of  like 
amount  to  the  plaintiff  from  any  other  party.  The  mere  contingency 
that  the  company  issuing  the  subsequent  policy  will  do  this  does  not 
amount  to  an  insurance.  If  the  rights  of  the  parties  are  to  be  governed 
by  a  stipulation  that  the  policy  granted  by  the  defendants  shall  be  void 
in  case  the  assured  shall  afterward  ^*  make  any  other  insurance  on  the 
same  property,"  not  made  known  to  the  insurers  and  indorsed  or  other- 
wise acknowledged  by  them,  we  think  both  law  and  logic  unite  in  declar- 
ing that  an  abortive  attempt  to  make  insurance  does  not  meet  the  call 
nor  avoid  the  first  policy. 

The  Hartford  company  have  fortified  their  condition  by  stipulating 
for  a  forfeiture,  *'  whether  such  other  insurance  is  valid  or  invalid ;  "  and 
this  would  include  a  case  of  simple  procurement  or  holding  of  a  policy 
whether  binding  or  not.  But  such  is  not  the  condition  in  the  policy  is- 
sued by  these  defendants. 

We  find  no  such  overpowering  weight  of  authority  or  reason  in  favor 
of  the  defendants*  construction  of  the  terms  of  this  condition,  as  inclines 
us  to  retract  the  intimation  given  by  this  court  in  Philhrook  v.  N,  E, 
fn$,  Co,^  37  Me.  137.  The  defendants  having  agreed  to  a  default  unless 
the  plaintiff's  action  is  defeated  by  what  is  erroneously  claimed  to  be  a 
second  insurance,  the  defense  fails.  There  is  another  view  of  the  caso 
.eliding  to  the  same  result.  In  1861,  the  legislature  of  this  State  desig 
ing  to  make  the  contract  of  insurance  what  it  purports  to  be,  a  coutrac 
of  indemnity  against  all  fair  accidental  losses  by  the  perils  insured 
against,  enacted  among  other  provisions  in  ch.  34,  Laws  of  1861,  that  no 
breach  of  any  of  the  conditions  or  terms  of  the  contract  by  the  insurea 
shall  affect  the  contract  unless  the  risk  was  thereby  materially  increased 

This  was  substantially  re-enacted  in  R.  S.,  ch.  49,  §  19  ;  and  in  $  20, 
it  is  declared  that  ^^  all  provisions  contained  in  any  policy  of  insuranc: 
in  conflict  with  any  of  the  provisions  hereof  are  null  and  void ;  and  ad 
contracts  of  insurance  made,  renewed  or  extended  in  this  State,  or  on 
])roperty  witliin  this  State,  shall  be  subject  to  the  provisions  hereof.' 
The  defendants  claim  here  to  be  relieved  by  this  alleged  bresich  of  one 
of  the  terms  of  the  contract  by  the  insured. 

But  under  the  statute  provisions  just  quoted,  the  plaintiff's  action 
would  not  be  defeated  even  by  a  subsequent  valid  policy  of  insurance, 
unless  it  also  appeared  that  the  risk  was  thereby  materially  increased. 
The  cose  is  barren  of '  any  such  proof.  The  insurers  expressly  ^dmi » 
that  during  the  life  of  the  policy  the  buildings  were  accidentally  de- 
stroy e<i  by  /ln\  and  that  notice  of  the  loss  was  given  to  them,  which. 
Vol.  XX.— 89 
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they  received  without  objection.     It  was  against  such  a  loss  as  thej 
have  admitted,  that  they  contracted  to  indemnify  the  plaintiff. 

Defendanti  defaulted, 
Applbton,  C.  J.,  Walton,  Dickerson,  Danforth  and  L1BBKY9 
JJ.,  ooncurred. 


Sleeper  t.  Union  Insurance  Compant. 

(65  Me.  385.) 

inawranoe  —  **for  ben^o/whom  it  may  concern*'  —  who  may  recover  on  poUcy* 

The  part-owner  of  a  vessel  mortgaged  his  share  and  then  procured  an  insaianoe  on  the 
Tessel  "for the  benefit  of  whom  it  may  concern  ;  "  a  loss  occurring  and  the  part- 
owner  being  dead,  Ae/d,  (1)  Uiat  Ids  adoiinistratriz  could  recover  the  entire  amount  in 
an  aoUoii  on  tlie  policy,  and  (2)  that  payment  of  the  judgment  in  her  favor  by  the 
onderwriters  was  a  bar  to  a  suit  by  the  mortgagee.* 

ACTION  of  assumpsit  on  a  policy  of  marine  insnranoe.     The  opinion 
states  the  case. 

C.  P.  Stetati,  for  defendants. 

-A.  P.  Gould  fy  J.  E,  Moore^  for  plaintiff. 

A^FLETON,  C.  J.  E.  K.  Alexander,  being  the  owner  of  one-^founh  of 
ikK>  Abbey  Brackett,  mortgaged  the  same  to  the  plaintiff  to  secure  a  note 
of  h<^  d  of  $1,500.  Being  about  to  proceed  on  a  voyage,  he  procured  an 
insu/tJice  on  his  vessel  to  the  amount  of  (2,000,  ^'  on  account  of  whom  it 
nitf/  concern,  loss  payable  to  him." 

Ihe  policy  thus  obtained  was  forwarded  to  the  wife  of  Alexander. 
ILd  vessel  being  lost  and  Alexander  dead,  his  wife,  Annie  D.  Alexan- 
ic,  was  appointed  administratrix,  commenced  a  suit  on  the  policy  and 
obtained  a  judgment  thereop  which  the  defendants  have  paid. 

The  jury  have  found  that  the  policy  was  for  the  benefit  of  the  plain- 
tiff and  Alexander  to  the  extent  of  their  respective  interests.  The 
question  is  whether  upon  these  facts  the  plaintiff  can  mftintj^in  a  second 
rait  upon  this  policy. 

When  a  broker  or  part-owner  effects  a  policy  ^  for  the  benefit  of 

*  See  Knight  v.  Eureka  Ira.  Co,,  poiL 
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whom  it  maj  concern,"  a  suit  in  case  of  loss  may  be  maintained  upon 
such  policy  in  the  name  of  the  party  effecting  the  policy  or  in  the  name 
or  names  of  those  for  whose  benefit  it  was  made  and  who  are,  and  are 
intended  to  be,  insured  under  the  clause  ^^  on  account  of  whom  it  may 
concern "  or  some  similar  form  of  expression,  although  they  are  not 
named  in  the  policy.  "  You  may  bring  your  action,"  observes  Bailey,. 
J.,  in  Sargent  v.  Morris,  3  B.  &  A.  277,  *'  either  in  the  name  of  the 
party  by  whom  the  contract  was  made  or  of  the  party  for  whom  the  con- 
tract was  made." 

The  administratrix  of  the  party  with  whom  the  policy  was  made  had 
the  same  right  to  bring  the  suit  as  her  intestate.  If  the  party  with 
whom  a  contract  is  made  can  bring  an  action  upon  it,  his  administrator 
or  executor  can  do  the  same.  No  instance  can  be  found  where  it  has  not 
so  been  held.  If  the  administratrix  of  Alexander  could  not  do  it,  it 
would  be  the  only  exceptional  case  where  it  could  not  be  done.  If 
Alexander  was  a  mere  agent  the  suit  would  have  been  for  the  benefit  of 
the  cestui  que  trust.  The  same  result  would  follow  if  the  suit  is  brought 
by  the  administratrix.  The  court  in  such  case  will  protect  the  party  in- 
terested against  the  nominal  party. 

A  recovery  being  had  for  the  whole  amount  insured,  this  plaintiff 
might  have  recovered  of  the  administratrix  to  the  extent  of  his  insurable 
interest.     Burrows  v.  Tkimer,  24  Wend.  276. 

It  has  been  seen  that  an  action  may  be  maintained  on  a  policy  in  the 
name  of  the  party  to  whom  the  same  is  payable  or  of  the  parties  "  whom 
it  may  concern."  But  one  action  is  maintainable.  2  Phillips  on  Insur- 
ance, §§  1965,  1972.  There  is  but  one  party  who  can  maintain  an 
action,  either  the  party  to  whom  the  policy  is  made  payable  or  the  per- 
son or  persons  "  whom  it  may  concern." 

A  judgment  has  been  recovered  upon  the  policy  in  the  name  of  the 
administratrix.  She  had  possession  of  the  policy  and  an  interest  in  the 
same.  She  was  authorized  to  commence  a  suit,  and  the  suit  so  com- 
menced was  for  the  benefit  6i  whom  it  may  concern.  A  judgment  has 
been  recovered  by  her  upon  the  policy,  which  has  been  fully  satisfied. 
A  second  suit  for  the  same  cause  of  action,  or  for  a  portion  of  the  same 
cause,  cannot  be  maintained.  "  If  there  be  any  one  principle  of  law 
settled  beyond  all  question,"  observes  Barbour,  J.,  in  U,  S.  v.  Leffler, 
11  Pet.  100,  "it  is  that  whenever  a  cause  of  action,  in  the  language 
of  the  law,  transit  in  rem  judicatum,  and  the  judgment  thereupon  re- 
mains in  full  force  unreversed,  the  original  cause  of  action  is  merged  and 
gone  forever."  Unless  such  is  the  law,  the  defendants  are  without  pro- 
tection by  any  judgment  rendered  against  them  in  a  suU  by  the  party 
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with  whom  they  contractei.  New  parties  may  claim  to  be  included 
ID  the  clause  '*  whom  it  may  concei  u,  "  and  this  judgment  be  no  better 
or  more  effectual  bar  than  the  one  already  rendered  against  them. 

This  plaintiff,  it  must  be  remembered,  had  no  right  to  revoke  the  suit 
by  the  administratrix,  inasmuch  as  her  intestate  had  an  interest  in  the 
polic}'.  lie  might  intervene  for  his  own  protection,  but  he  could  not, 
even  if  he  had  received  the  amount  claimed  by  him  as  due,  have  defeat- 
ed the  action  brought  by  Mrs.  Alexander.  Copeland  v.  Mercantile  Lis, 
Co,y  6  Pick.  198.  The  defendants  have  paid  a  judgment  rendered 
against  them  by  a  party  authorized  to  sue,  having  possession  of  the 
policy  and  against  whose  suit  they  could  not  have  made  any  legal  defense 

whatever. 

New  trial  granted* 

Walton,  Virgin  and  Libbet,  JJ.,  concurred. 

DiCKERSOx,  J.,  delivered  a  dissenting  opinion  the  gist  of  which  may  be 
gathered  from  the  following  passage  with  which  he  closed :  "  The  error 
in  the  opinion  of  the  chief  justice  consists  in  the  assumption  that  the  ad- 
ministratrix of  one  of  the  parties  interested  in  a  policy  of  insurance  has 
the  same  right  to  bring  an  action  upon  it,  that  her  intestate  had  in  his 
life-time.  This  is  contrary  to  the  doctrine  of  the  most  approved  text- 
books, and  the  hitherto  unbroken  line  of  authorities,  hereinbefore  cited. 
No  case  is  cited  to  sustain  this  view  of  the  case,  nor  is  it  believed  that 
any  one  can  be  found.  The  case  of  Burrows  v.  Turner^  24  Wend.  276, 
simply  decides  that  where  one  of  the  parties  originally  interested  in  a 
policy  of  insurance  collects  the  whole  amount  of  the  loss  in  his  own 
name,  and  withholds  from  the  other  party  his  share,  he  is  liable  to  such 
party,  therefor,  in  an  action  for  money  had  and  received.  In  that  case 
both  of  the  parties  were  living,  and  the  question,  whether  the  represen- 
tative  of  a  deceased  party  jointly  interested  in  a  policy  of  insurance  with 
another  person  or  the  survivor  alone  can  maintain  an  action  upon  it,  did 
not  arise  and  was  not  considered  by  the  court.  I  cannot  resist  the  con* 
elusion  that  the  doctrine  of  the  chief  justice  upon  this  bvanch  of  the  case 

is  not  sustained  by  argument,  principle  or  authority ;  it  is  ptHtio  prim 

•  •  •  ,1 
e%p%%. 

Barbows,  J.,  concurred  in  the  dissenting  opinion. 

Danforth,  J.,  concurred  in  its  result. 

Pbtsbs,  J.,  being  interested,  did  not  sit. 
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Brown  v.  Inhabitants  of  Vinaloaven. 

(65  Me.  402.) 

Municipal  corporation  —  negligence  of  agents  —  spread  of  contagious  disease* 

The  selectmen  of  a  town,  in  the  perfonnance  of  a  duty  imposed  apon  them  by  statute^ 
employed  a  person  us  unrse  in  a  small-pox  hospital  established  by  the  town,  and  suf- 
fered him  to  depart  without  being  properly  disinfected,  whereby  plamtiff  caught  the 
disease.    Ileld^  tliat  the  town  was  not  liable.  * 

ACTION  on  the  case.  The  declaration  alleged  that  the  small-pox 
broke  out  in  Vinalhaven  in  the  fall  of  1872  ;  that  it  became  the 
duty  of  the  town  to  provide  a  pest-house  and  medical  attendance,  which 
they  performed,  employing  one  Conway  to  act  as  nurse ;  that  after  Conway 
had  been  for  three  weeks  exposed  to  the  disorder  he  was  allowed  by  the 
physician  to  leave  the  pest-house  and  return  to  the  dwelling  of  the  plain- 
tiffs' with  whom  he  had  before  resided  ;  that,  relying  upon  the  doctor's, 
skill  and  the  exercise  of  ordinary  care  by  him  and  by  the  selectmen,  and 
believing,  therefore,  that  said  Conway  was  properly  disinfected  and 
cleansed,  the  plaintiffs  associated  with  him ;  but,  in  fact,  he  and  his  cloth* 
ing  were  still  infected  with  the  contagion  which  was  communicated  to 
Mrs.  Brown,  who  had  the  disease  so  badly  as  to  lose  the  sight  of  one  eye 
and  to  be  greatly  disfigured.  If  proof  of  these  facts  would  sustain  the 
action  it  was  to  stand  for  trial ;  otherwise,  the  plaintiffs  were  to  be 
nonsuit. 

G.  A,  P&rrigo  Sf  L.  M,  StapleSy  for  plaintiffs.  The  selectmen  being 
the  municipal  officers  were  ex  officio  a  health  committee.  R.  S.,ch.  14, 
§§  14, 15.  As  such  they  lawfully  acted  within  the  scope  of  their  author- 
ity for  the  town,  but  negligently  ;  they  did  their  duty  in  a  negligent  man- 
ner. 

To  the  general  rule  that  municipal  corporations  are  not  liable  to  a 
suit  except  when  the  right  of  action  is  given  by  statute,  the  following 
statute  provision  is  relied  upon  in  answer  as  an  exception :  **  When  an 
act  that  may  be  lawfully  done  by  an  agent  is  done  by  one  authorized  to 
do  it,  his  principal  may  be  regarded  as  having  done  it."  R.  S.,  ch.  1,  §  4. 
el.  21. 

This  clause  is  cited  by  the  court  in  Kidder  v.  Knox,  48  Me.  551,  to 
the  point  that  the  selectmen  had  the  riglit  to  contract  for  the  town  as 
their  agents,  and  that  the  town  would  be  liable  on  its  contracts  made  by 
them. 

»  See  alao  O.7.7  v.  Lansing,  14  Am.  Ucp.  409  ;  S.  C,  35  Iowa,  495. 
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Being  liable  for  the  acts  of  its  agents  in  contract,  it  is  submitted  thai 
they  are  also  liable  for  the  same  reason  for  their  tortious  acts  and  negli- 
gence in  this  case  under  the  maxim  respondeat  superior, 

D,  K  Mortland  Sf  G.  M,  Hicks,  for  defendants.  If  there  has  been  a 
neglect  of  a  public  corporate  duty  for  which  no  remedy  has  been  pro- 
vide*! by  statute  for  the  party  aggrieved,  this  suit  cannot  be  maintained. 
Mitchell  V.  Rockland,  52  JMe.  118. 

Barrows,  J.  If  the  action  cannot  be  maintained  upon  the  facts  alleged 
in  the  writ,  the  plaintiffs  are  to  be  nonsuited,  otherwise  the  case  to  stand 
for  trial. 

The  writ  sets  forth  the  breaking  out  of  the  small-pox  in  the  defendant 
town,  refers  to  the  statute  provisions  touching  the  powers  and  duties  of 
towns  and  town  officers  relative  to  the  establishment  of  hospitals,  the 
regulations  to  be  observed  by  physicians  and  nurses  and  others  exposed  to 
infection,  and  the  care  to  be  taken  to  prevent  the  spread  of  malignant  and 
contagious  diseases ;  recites  the  employment  of  one  Conway  as  a  nurse  by 
the  selectmen  of  the  town,  his  reception  into  a  pestrhouse  by  order  of  the 
selectmen,  and  a  physician  employed  by  them  in  behalf  of  the  inhabitants 
of  the  town  ;  and  alleges  in  substance  that  he  was  carelessly  and  negli- 
gently thereafterward  permitted  by  them  to  return,  without  being  prop- 
erly cleansed  and  disinfected,  to  the  house  which  he  formerly  occupied, 
of  which  the  female  plaintiff  was  an  inmate  ;  and  so  she  contracted  the 
disease  to  her  great  Injury,  suffering  and  loss,  all  which  matters  and 
things  are  circumstantially  set  forth. 

The  plaintiffs  base  their  claim  upon  the  mistaken  idea  that  the  select- 
men, in  the  performance  of  the  duties  imposed  upon  them  by  the  statutes 
in  such  cases,  sustain  to  the  town  by  whom  they  are  elected,  the  relation 
of  a  servant  to  his  master  or  an  agent  to  his  principal,  and  that  the  rule 
respondeat  superior  applies,  if  tliey  conduct  themselves  carelessly  or  unskill- 
fully.  It  is  not  pretended  that  the  statute  gives  a  remedy  against  the 
town  to  any  one  injured  by  reason  of  the  negligence,  ignorance  or  ineffi- 
ciency of  the  town  officers  or  those  employed  by  them  in  these  matters.  By 
chapter  14,  section  10,  the  town  is  required  to  pay  a  just  compensation  to 
parties  interested  when  the  proper  officer  upon  due  proceedings  had,  im- 
presses  or  takes  up  any  houses,  stores,  lodging  or  other  necessaries,  or 
impresses  any  man,  under  the  provisions  of  the  chapter.  But  beyond 
this,  as  to  any  liability  of  the  town  for  the  doings,  misdoings,  or  omi»< 
Bions  of  its  officers  in  the  performance  of  the  duties  imposed  upon  them 
by  law,  the  statirte  is  silent. 
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The  liability  of  a  town  upon  contracts  made  within  the  scope  of  their 
authority^  about  the  affairs  of  the  town  by  such  of  its  officers  as  are  also 
its  agents,  is  unquestionable.  But  its  responsibility  for  the  torts  or 
neglects  of  its  officers  in  the  performance  of  duties  imposed  upon  them 
by  law  has  never  been  affirmed,  unless  created  by  express  statute  pro- 
\  itfions.  On  the  contrary,  the  distinction  between  "  corporations  created 
for  their  own  benefit  **  and  ^^  quagi  corporations  created  by  the  legislature 
for  purposes  of  public  policy,"  in  respect  to  their  liability  for  such  wrongs 
and  neglects,  was  long  since  declared  in  our  parent  Commonwealth  in  the 
case  of  Mower  v.  Leicester,  9  Mass.  247,  and  we  believe  has  never  been 
overlooked  by  our  own  court.  Adams  v.  Wisccuset  Bank,  1  Me.  861. 
The  principle  which  must  be  decisive  of  this  case  was  so  fully  discussed 
in  Mitchell  v.  RocUand,  52  Me.  118,  that  a  reference  to  that  case  and 
the  authorities  there  cited,  seems  to  be  all  that  is  necessary. 

Plaintiffs  nonsuit. 

Appletok,  C.  J.,  Walton,  Dickebsok,  Danforth  and  Libbby, 
JJ.y  concurred. 


Brightman  v.  Inhabitants  of  Bristol* 

(65Me.  42&) 
Nuttanee  —  abatement  of-^  destruction  of  buildings  by  mob —  evidence  —  damofftB, 

When  a  nuisance  consists  in  the  use  to  which  a  building  is  put  and  not  in  its  location, 
the  abatement  must  consist  only  in  putting  a  stop  to  such  use. 

In  an  action  sgaiust  a  town,  under  a  statute,  to  recover  damages  for  the  destruction  of  a 
building  by  a  mob,  held,  (1)  that  evidence  that  the  business  carried  on  in  the  building 
was,  from  its  noisome  8mell8,a  public  nuisance  was  inadmissible  (the  business  not  being 
of  itself  unlawful)  either  to  justify  the  destruction  or  as  tending  to  show  contribu« 
tory  negligence  on  the  iiart  of  the  plaintiff;  (2)  that  the  actual  value  of  the  property 
at  the  time  it  was  destroyed  was  the  basis  of  the  measure  of  damage. 

ACTION  on  the  case  under  the  statute  to  recover  three-fourths  of  the 
value  of  a  porgy-oil  factory  situated  in  Bristol  alleged  to  have  been 
destroyed  by  a  mob.     The  opinion  sufficiently  states  the  case. 

J.  Baker,  for  defendants. 

A.  P.  Gould  if  J.  E,  Moore,  for  plaintiffs. 

Applbton,  C.  J.    This  is  an  action  on  the  case  under  B.  S.  IWl^  cb» 
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123,  §  8,  to  recover  three-foarths  of  the  value  of  a  porgj-oii  factory, 
alleged  to  have  been  barnt  and  destroyed  by  a  mob,  on  29  th  April,  1868. 
A  verdict  was  rendered  in  favor  of  the  plaintiffs,  and  the  case  oome« 
before  us  upon  exceptions  to  the  rulings  of  the  presiding  justice. 

The  defendants*  counsel  offered  to  show  that  strong  and  offensive  odors 
arose  from  the  plaintiffs'  factory,  and  that  it  was  a  public  nuisance,  and  a 
nuisance  to  those  residing  in  its  vicinity,  but  all  evidence  to  show  the 
factory  a  nuisance  was  excluded. 

It  may  be  conceded  that  the  factory  is  a  nuisance  within  the  provisions 
of  R.  S.  1857,  ch.  17,  §  1,  and  that  the  noxious  exhalations,  offensive 
smells  and  stench  arising  from  its  operations  approximate  to  the  unbear- 
able. But  the  manufacture  is  not,  in  and  of  itself,  unlawful.  It  is  not 
prohibited.  It  is  sanctioned,  if  carried  on  in  a  place  which  has  been  duly 
assigned  for  such  manufacture.  The  statute  does  not  require  the  destruc- 
tion of  the  buildings  or  of  the  machinery  used  in  its  operations,  but  that 
the  business  should  not  be  carried  on  at  a  place  where  from  its  location 
it  would  be  a  nuisance.  The  statute,  giving  the  power  of  abatement 
after  conviction  'upon  due  process,  does  not  in  addition  confer  upon  an 
irresponsible  public  the  right  to  enforce  the  penalties  it  establishes,  with- 
out process  of  law.  A  lawful  business  may  so  be  carried  on  as  to  become 
a  nuisance.  Undoubtedly  in  certain  cases  and  under  certain  limitations, 
nuisances  may  be  abated  by  those  specially  aggrieved  thereby.  But  when 
the  subject-matter  of  complaint  is  lawful  per  <«,  and  the  nuisance  consists 
not  in  the  business  itself,  but  in  the  unsuitable  place  in  which  it  is  carried 
on,  its  abatement  must  be  b}'  the  judgment  of  the  court,  and  by  the  officers 
of  the  law  carrying  into  effect  such  judgment,  and  not  by  the  blind  fury 
of  a  tumultuous  mob.  Only  so  much  must  be  abated  as  constitutes  the 
nuisance.  If  it  consists  in  the  use  of  a  building,  sudi  use  must  be  pro- 
hibited and  punished.  If  the  location  is  what  constitutes  the  nuisance,  it 
must  he  removed.  A  smith's  forge,  in  Bradley  v.  6ri//,  Lutw.  [29] ;  a 
tobacco  mill  in  Jones  v.  Powelly  Hut.  136 ;  a  manufactory  for  spirits  of 
sulphur,  in  Wliites  case^  1  Burr.  333 ;  a  distillery,  in  Smith  v.  McConathyy 
11  Mo.  517;  a  slaughter-house  in  Brady  v,  Weeks^  3  Barb.  157;  a 
livery  stable,  in  Coker  v.  Bin/e,  10  Ga.  336 ;  a  melting-house  in  Peck 
T.  Elder ^  3  Sandf.  126  ;  a  gaming-house  or  grog  shop,  in  State  v.  Paul^  5 
R.  I.  185  ;  a  powder  magazine,  in  Cheatham  v.  Shearoji,  1  Swan,  213; 
a  blacksmith  shop,  in  Xorcross  v.  IVioms,  51  Me.  503 ;  a  tallow  factory, 
ill  Alien  V.  State,  34  Texas,  230 ;  a  tannery,  in  Bex  v.  Pappineau,  1 
Straii«j[e,  686;  have  been  declared  nuisances,  because  of  their  unsuitable 
location,  but  that  will  not  justify  a  riotous  mob  in  burning  and  destroying 
them.    A  tomb  erected  upon  one's  own  land  is  not  necessarily  a  nuisance ; 


AUGUST  TERM,  1876.  713 

Brightinau  v.  Inhabitants  of  Bristol. 

^■■^^^"^^^•■■^■^^"^"■"^"^"^^■^"^■"""^"""■^"^■^^■"""""^^^""""^"^^"^"^^■^""^^^■"^^"^'^"^""^^""^■■^■^"^^■^"•"""^^"^^^^"""^^^■^ 

but  it  may  become  such  from  its  location.  Baiiies  v.  Hathom,  54  Mo. 
125.  But  it  is  not  therefore  to  be  destroyed.  Its  use  may  be  prohibited. 
The  plaintiffs'  porgy-oil  factory  stands  upon  the  same  ground. 

These  views  are  sustained  by  an  almost  unbroken  series  of  decisions. 
In  Rex  V.  Pappineau,  1  Strange,  686,  the  defendant  was  indicted  for  a 
iiui»ance  by  reason  of  his  tannery,  and  fined  £100.  A  writ  of  error  was 
brought,  and  one  of  the  reasons  given  for  its  reversal  was,  "  that  the  judg- 
ment was  erroneous  for  want  of  an  adjudication  that  the  nuisance  must  be 
abated."  "  But,"  says  Lord  Raymond,  "  regularly  the  judgment  ought 
to  be,  to  abate  so  much  of  the  thing  as  makes  it  a  nuisance.  .  .  If  a  dye- 
house  or  any  stinking  trade  were  indicted,  you  shall  not  pull  down  the 
house  where  the  trade  was  carried  on."  In  the  same  case,  Reynolds,  J., 
says  :  "  Roasting  of  coffee  was  formerly  thought  a  nuisance  and  yet  no- 
body ever  imagined  the  house  in  which  it  was  roasted  should  be  pulled 
down."  Then  referring  to  the  tannery,  he  adds,  **  I  should  think  it  would 
have  been  going  too  far,  if  they  had  adjudged  the  whole  erection  to  be 
abated  for  a  particular  abuse  of  it  in  dipping  some  stinking  skins."  In 
Barclay  v.  Cow.,  25  Penn.  503,  the  nuisance  for  which  the  defendant 
was  indicted,  was  the  maintenance  and  continuance  of  a  barn  near  to 
and  above  a  spring  reserved  for  the  inhabitants  of  Bedford,  for  supplying 
their  general  pump  with  water ;  and  the  indictment  charged,  that  by 
storing  hay  and  feeding  cattle,  the  water  of  the  spring  was  rendered  im- 
pure, corrupted  and  unfit  for  use.  Upon  the  question  whether  the  sheriff 
should  abate  the  nuisance  by  removing  the  barn,  Woodward,  J.,  days  : 
**  The  offense  lay  in  the  use  made  of  the  barn  and  yard  in  close  proximity 
to  the  spring,  and  the  nuisance  would  be  effectually  abated  by  discontinuing 
such  use.  When  an  erection  or  structure  itself  constitutes  the  nuisance, 
as  when  it  is  put  up  in  a  public  street,  its  demolition  or  removal  is  neces- 
sary to  the  abatement  of  the  nuisance  ;  but  when  the  offense  consists  in 
a  wrongful  use  of  a  building  harmless  itself,  the  remedy  is  to  stop  such 
use,  not  to  tear  down  or  remove  the  building  itself."  In  Welch  v.  Stowell^ 
2  Doug.  (Mich.)  332,  an  action  of  trespass  was  brought  for  the  destruction 
of  a  house  of  ill  fame  by  the  city  marshal  of  Detroit,  acting  in  pursuance 
of  a  city  ordinance  authorizing  him  to  proceed  with  sufficient  force  and 
demolish  the  same.  ''  It  is  said,"  observed  Whipple,  J.,  delivering  the 
opinion  of  the  court,  "  that  the  house  was  a  nuisance.  This  may  be  very 
true  ;  but  it  was  a  nuisance  in  consequence  of  its  being  the  resort  of 
persons  of  ill  fame.  That  which  constitutes  or  causes  the  nuisance  may 
be  removed ;  thus  if  a  house  is  used  for  the  purposes  of  a  trade  or  busi- 
ness by  which  the  health  of  the  public  is  endangered,  the  nuisance  may 
be  abated  by  removing  whatsoever  may  be  necessary  to  prevent  the  ex 
Vol.  XX. — iv) 
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ercise  of  such  trade  or  business  ;  so  a  house  in  which  gaining  is  carried 
on  to  the  injury  of  the  public  morals ;  the  individuals  by  whom  it  is 
occupied  may  be  punished  by  indictment  and  the  implements  of  gaming 
removed  ;  and  a  house  in  which  indecent  pictures  are  exhibited  is  a  nui- 
sance which  may  be  abated  by  the  removal  of  the  pictures 

Yet  in  this  and  the  other  cases  stated,  it  will  not  be  contended  that  a  per- 
son would  be  justified  in  demolishing  the  house,  for  the  obvious  reason 
that,  to  suppress  the  nuisance,  such  an  act  was  unnecessary.  .  •  So  in 
the  case  before  us  the  nuisance  was  not  caused  by  the  erection  itself,  but 
by  the  persons  who  resorted  there  for  the  purposes  of  prostitution."  In 
Moody  V.  Supervisors  of  Niagara  County^  46  Barb.  659,  an  action  was 
brought  for  the  destruction  of  a  bawdy-house  which  was  likewise  the 
resort  of  thieves,  robbers  and  murderers,  and  it  appeared  that  immedi- 
ately before  its  destruction  one  of  the  police  was  murdered  by  the  people 
congregated  there.  It  wsis  there  held  that  the  fact  that  a  house  is  kept 
as  a  house  of  public  prostitution  renders  it  a  common  nuisance  —  but  that 
a  house  cannot  be  lawfully  destroyed  by  a  mob  because  for  the  time 
being  it  is  devoted  to  a  purpose  which  the  law  characterizes  as  a  com- 
mon public  nuisance ;  when  it  is  the  unlawful  use  of  a  building  that 
constitutes  a  nuisance  the  remedy  is  to  stop  such  use,  not  to  tear  down 
and  demolih-h  the  building.  In  Gray  v.  Ayres,  7  Dana,  375,  it  was  held 
that  what  constitutes  the  nuisance  should  be  abated,  but  not  by  the  de- 
struction of  the  house,  the  use  of  which  and  the  practices  therein  constitu- 
ted the  nuisance,  and  not  the  house  itself.  ^^  Although/'  remarks  Mar- 
shall, J.,  ^'the  destruction  of  the  house  might  have  been  the  most  effect- 
ual mode  of  suppressing  the  nuisance,  yet  the  house  itself  was  not  a  nui- 
sance, nor  necessarily  the  cause  of  one,  its  destruction  was  not  a  necessary 
means  of  abating  the  nuisance,  and  as  the  right  of  abating  is  confined  to 
that  which  is  the  nuisance,  or  which  actually  produces  or  must  necessa- 
rily produce  it,  the  right  upon  the  case  made  out  in  the  plea  did  not  ex- 
tend to  the  destruction  of  the  house."  In  JSlyv.  Supervisors  of  Niagara 
Co.,  36  N.  Y.  297,  a  similar  case  of  the  destruction  of  a  house  of  ill 
fame  came  before  the  court.  "  The  property  of  the  plaintiff  was  not  put 
beyond  the  pale  of  the  law's  protection,"  remarks  Scrugham,  J.,  **  by  her 
detestable  and  criminal  conduct.  She  still  had  the  right  to  expect  and 
rely  implicitly  upon  the  zeal  and  ability  of'  the  proper  officers  to  defend 
her  house  and  furniture  against  the  unlawful  efforts  of  any  public  indig- 
nation her  evil  practices  might  provoke."  The  same  views  are  fully  sus- 
tained in  Massachusetts  by  the  opinion  of  Shaw,  C.  J.,  in  Brown  v.  Per- 
kins, 12  Gray,  89,  and  in  Rhode  Island  by  that  of  Ames,  C  J.,  in  SUxU 
▼.  Paul,  5  R.  I.  185. 
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When  it  is  the  use  of  the  building  which  constitutes  the  nuisance,  the 
abatement  consists  in  putting  a  stoj)  to  such  use.  The  law  allows  its 
officers,  in  execution  of  its  sentence  only  to  do  what  is  necessary  to  abate 
the  nuisance  and  nothing  more:  a Jo)tiori,  it  will  not  sanction  destruc- 
tion without  limit  by  individuals.  It  would  be  absurd  to  hold  that  a 
manufactory  lawful  in  itself,  but  producing  "  offensive  smells,"  is  at  the 
mercy  of  every  passer-by,  whose  olfactory  nerves  are  disagreeably 
affected  by  its  necessary  processes. 

Even  if  this  was  a  case  in  which  those  specially  aggrieved  by  tno 
pl.iintiffs'  factory  would  have  the  right  to  abate  the  alleged  nuisance,  yet 
ns  it  does  not  appear  by  whom  its  destruction  was  caused,  it  cannot  appef^ - 
th;it  it  was  caused  by  those  who  were  so  situated  in  reference  to  it  that 
they  would  have  the  right  of  interference,  if  there  was  such  a  right. 

The  decisions  to  which  the  learned  counsel  for  the  defendants  in  his 
able  and  elaborate  argument  has  called  our  attention  will  not  be  found 
upon  examination  adverse  to  the  conclusions  to  which  we  have  arrived. 
In  Umierhill  v.  Manchester,  45  N.  H.  214,  a  suit  was  brought  against 
the  defendant  town  for  the  damages  caused  by  the  destruction  of  the 
plaintiff's  property  by  a  mob.  The  plaintiff  kept  a  saloon.  The  property 
destroyed  consisted  of  spirituous  liquors,  the  fixtures  of  the  bar,  and  the 
furniture  of  the  saloon.  The  court  held  the  plaintiff  could  not  recover, 
because  his  business  led  to  drunkenness  and  disorder,  and  by  the  provisions 
of  the  "  act  making  cities  and  towns  liable  for  damages  caused  by  mobs 
or  riots  "  it  is  provided  that  "  no  person  or  persons  shall  be  entitled  to 
the  benefits  of  this  act,  if  it  shall  appear  that  the  destruction  of  his  or  her 
property  was  caused  by  his  or  their  illegal  or  improper  conduct."  The 
court  held  that  "  the  illegal  and  improper  conduct "  of  the  plaintiff  in 
keeping  a  grog  shop,  was  to  be  regarded  as  the  cause  of  the  destruction  of 
his  property.  Its  decision  is  placed  entirely  upon  the  peculiar  language 
of  the  statute.  Doe,  J.,  in  his  opinion,  however,  says  that  "  the  rioters 
are  liable  to  the  plaintiff  for  the  damage  done  by  them.  His  property, 
though  solely  used  in  violation  of  law,  could  not  be  lawfully  destroyed  ex- 
cept under  process  of  law.  Brown  v.  Perkins,  1 2  Gray,  89  ;  Woodman  v. 
Hubbard^  25  N.  H.  67."  But  the  peculiar  language  of  the  New  Hampshire 
statute  upon  which  alone  the  judgment  of  the  court  is  based,  is  not  to  be 
found  in  our  statutes,  and  without  such  statutory  provision,  it  is  obvious 
that  the  views  of  that  court  are  in  accordance  with  those  we  have  ex- 
pressed. In  Spalding  v.  Preston^  21  Vt.  9,  an  action  of  trover  was  brought 
for  counterfeit  coin  partly  finished  against  the  sheriff  by  whom  they  had 
been  seized  under  process  and  detained  to  be  used  as  evidence  upou  the 
•i^rial  of  an  indictment  against  the  person  in  whose  possession  they  wqt^ 
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found,  and  likewise  to  prevent  their  being  put  in  circulation,  but  the 
court  held  the  action  was  not  maintainable.  "Such  property/'  remarks 
Redfield,  J.,  '^80  to  speak  is  outlawed,  and  is  common  plunder.*' 
Counterfeit  money  is  per  se  unlawful,  but  porgy  oil  is  an  article  of  com- 
merce, ond  its  manufacture  an  honest  and  lucrative  industry.  Li  Meeker 
V.  VanJRfn^*elr.ery  15  Wend.  397,  the  destruction  by  individuals  of  a  dwell- 
ing-house, during  the  prevalence  of  the  Asiatic  cholera,  which  was  cut  up 
IP  to  small  apartments,  inhabited  by  poor  people  in  a  filthy  condition  and 
cj^h'ulnted  to  breed  disease,  was  sanctioned  on  the  ground  that  it  was  a 
nuisance  ai.d  *'  that  there  waS  no  other  way  to  correct  the  evil  but  by 
pulling  down  the  building."  But  this  case  has  been  doubted  in 
Welch  V.  Stowell,  2  Mich.  332,  and  in  a  subsequent  case  in  New  York,  tho 
court  say  that  it  can  only  be  sustained  on  the  ground  that  in  no  other  way 
could  the  safety  of  the  public  be  preserved.  In  Lord  v.  Chadhoume^  42 
Me.  429,  a  suit  was  brought  for  the  value  of  liquors  kept  for  sale  in  viola- 
tion of  the  statutes  of  the  State,  and  it  was  held  not  main tainablo,  among 
other  reasons,  because  it  was  provided  by  statute  that  "  no  action  of 
uny  kind  shall  be  maintained  in  any  court  in  this  State  either  in  whole 
or  in  part  for  intoxicating  or  spirituous  liquors,"  etc.  The  statut  of  the 
liquors  wa»  illegal.  They  were  held  for  illegal  purposes,  and  with  the 
design  of  violating  the  statute.  'Not  so  in  this  case«  The  plaintiff  was 
engaged  in  lawful  business.  If  the  place  of  his  manufacturing  was  im- 
proper, that  was  to  be  determined  by  a  jury,  not  by  a  mob  of  men  in  dis- 
guise. In  Sherman  v.  FaU  River  Iron  Works  Co,,  5  Allen,  213,  it  was 
decided  that  an  unlicensed  keeper  of  a  livery  stable  could  not  recover 
for  damages  to  his  business  by  the  escape  of  gas  through  the  ground  and 
into  a  well  of  water  upon  his  premises,  though  he  might  for  the  nuisance 
to  his  real  estate.  To  be  legally  recognized  as  keeper  of  a  livery  stable 
he  must  have  a  license,  but  no  license  is  required  for  manufacturing 
porgy  oil.  True,  the  municipal  officers  of  a  town  or  city  by  chaptor  17, 
section  6,  maj  assign  a  place  for  the  exercise  of  any  trade  or  employ uieui 
specilicd  in  section  5,  *'  when  they  judge  it  necessary,"  but  it  nowhere 
appears  that  there  has  been  any  adjudication  of  such  necessity. 

[The  court  then  passed  upon  some  minor  points.] 

The  defendants  offered  to  show  that  the  plaintiffs'  factory  was  "a 
public  nuisance,  and  a  nuisance  to  the  people  residing  in  the  vicinity,  bat 
all  evidence  to  show  the  factory  a  nuisance  was  excluded." 

It  is  urged  that  this  evidence  should  have  been  received  as  tending  to 
show  contributory  no^iigence  on  the  part  of  the  plaintiffs.  In  Moody  v. 
Supervisors  of  Niaffma  County^  40  Barb.  659,  evidence  was  offered  ihat 
the  house  destroyed  was  one  of  ill  fMme,  and  that  its  destruction  ww 
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caused  by  excitement  arising  from  the  murder  of  one  of  the  police  in  it, 
but  the  court  excluded  the  evidence  because  it  would  constitute  no 
defense.  In  ^.y  v.  Supervisors  of  Niagara  Courtly^  36  N.  Y.  297,  a 
house  of  ill  fame  was  destroyed  by  a  mob,  and  the  point  was  taken  and 
the  evidence  offered  to  show  the  character  of  the  house  was  excluded, 
and  the  exclusion  was  sustained.  "  She  *'  (the  plaintiff),  observes  ScRUG- 
HAM  J.,  "  was  not  to  assume  that  the  officers  would  or  could  not  perform 
their  duty  effectually,  and,  therefore,  having  no  reason  to  fear  the 
injury  or  destruction  of  her  property  by  a  riot  or  mob,  she  was  not  care- 
less or  negligent  in  not  anticipating  that  such  would  be  the  result  of  the 
evil  use  to  which  she  applied  the  property.  .  .  The  conduct  of  the 
plaintiff  was  not  such  a  cause  as  would  naturally  produce  or  aid  in  pro- 
ducing the  destruction  of  her  property  ;  and  its  influence  in  that  direc- 
tion is  too  remote  and  uncertain  to  prevent  its  being  considered  such 
carelessness  or  negligence  as  would  bar  her  recovery.  All  that  her  con- 
duct can  strictly  be  claimed  to  have  produced  was  local  public  indigna- 
tion ;  and  this,  lawfully  manifested,  would  not  have  occasioned  or  in 
any  manner  aided  in  the  destruction  of  her  property."  Much  more 
then,  cannot  the  plaintiffs  be  regarded  as  guilty  of  contributory  negli- 
gence when  engaged  in  a  lawful  business,  if  those  engaged  in  an  in- 
famous violation  of  law  are  not  so  regarded.  To  hold  that  these 
plaintiffs  are  guilty  of  contributory  negligence  because  they  were  en- 
gaged in  a  manufacture  which  was  or  might  be  a  nuisance,  would  be  to 
declare  judicially  that  all  persons  engaged  in  a  ^'  trade,  employment  or 
manufacture  "  referred  to  in  chapter  1 7,  section  5,  were  guilty,  by  the  very 
fact  of  being  engaged  in  such  trade,  employment  or  manufacture,  of  such 
contributory  negligence,  that  they  are  without  the  protection  of  the  law, 
and  that  by  being  engaged  in  such  business  they  were  laying  the  founda- 
tion of  and  contributing  to  its  destruction. 

The  evidence  offered  was  not  admissible  to  show  contributory  negli- 
gence on  the  part  of  the  plaintiffs. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury  that 
**  if  plaintiffs  were  maintaining  their  factory  with  their  stationary  steam 
engine  without  license  therefor,  they  were  without  legal  right  so  to  do ; 
and  if  they  were  entitled  to  recover  at  all,  the  measure  of  damages  is 
three-fourths  of  the  actual  value  of  the  property,  and  not  three-fourths 
of  what  it  might  be  worth  for  such  use  at  that  place,  if  they  bad  a  right 
to  use  it." 

ITiis  instruction  was  not  given,  but  the  jury  were  instructed  "  that  il 
they  found  for  the  plaintiffs,  the  measure  of  damages  was  three-foiirtha 
of  the  actual  value  of  the  property  at  the  time  it  was  destroyed,"     The 
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iudemuity  given  by  the  statute  (ch.  123,  §  8),  is  three-fourths  of  the  value 
of  such  iujury  to  his  property  as  the  plaintiff  may  have  sustained.  Here 
the  injury  arose  from  the  destruction  of  property.  The  persons  by 
whom  the  property  was  destroyed  would  be  responsible  for  its  actual 
value.  They  are  wrong-doers  and  the  possibility  of  an  indictment  of 
the  owner  is  neither  excuse  nor  palliation  for  them.  Abatement  by 
destruction  of  the  plaintiffs'  factory  and  engine  would  not  have  been 
ordered  by  the  judgment  of  the  court ;  its  use  might  have  been  pro- 
hibited and  a  fine  imposed,  but  purification  by  fire  is  not  one  of  the 
statutory  penalties.  The  abatement  could  only  be  legally  made  by  the 
judgment  of  the  court  upon  an  indictment  in  which  the  parties  interested 
would  have  a  right  to  appear  and  defend.  The  possibility  of  an  indict- 
ment is  not  a  contingency,  as  affecting  value,  of  which  a  mob  could  avail 
itself  in  reduction  of  damages.  Neither  can  the  defendants,  whom  the 
statute  has  made  responsible  for  the  action  of  such  mob. 

JSxceptians  overrtUecL 
Walton,  Dickerson,  Barrows,  Danforth  and  Virgin,  JJ.,  con* 
curred. 


Somes  v.  Whitb* 

(G5  Me.  542. ) 
Shipping  —  collision  —  liability  of  general 

The  general  owners  of  a  vesfiel  are  not  liable  for  damages  ocoasioned  by  a  ooUiflkm, 
hHppening  through  the  fault  or  negligence  of  the  master  of  the  veBsel  who  oonttolf 

her  pro  hue  vice  and  \»  sailing  her  "  on  shares." 

VCTION"  on  the  case  against  the  defendants  as  general  owners  of  the 
schooner  "  Midnight,"  by  the  plaintiffs  as  general  owners  of  the 
schooner  **  Thames.*' 

It  is  agreed  that  both  vessels  were  sailed  on  shares  by  their  respective 
masters,  and  under  their  control,  as  is  customary  in  such  cases  in  this 
State ;  and  the  question  submitted  is  whether,  under  such  circumstances, 
an  action  for  collision  by  the  general  owners  of  the  "  Thames,"  agunst 
the  general  owners  of  the  *^  Midnight,'*  can  be  maintained  in  this  court. 

If  maintainable,  the  action  to  stand  for  trial ;  if  not,  plaintiffs  to  he 
nonsuit. 
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A,  Wiswell  Sf  A.  P.  Wtswell,  for  defendants. 
£,  Hole  4p  L,  a,  Etnery^  for  plaintiffs. 

Peters,  J.  The  case  finds  that  the  master  had  the  control  of  the 
defendants'  vessel,  sailing  her  on  shares.  Nothing  else  appearing,  this 
would  constitute  him  an  owner  thereof,  pro  hoc  vice*  This  has  ever  been 
the  doctrine  of  this  court.  For  recent  adjudications  affirming  the  princi- 
ple, see  Bonzey  v.  ffodgkins,  55  Me.  98  ;  Tucker  v.  Stimson,  12  Gray, 
487. 

The  plaintiffs  admit  it  to  be  well  settled,  that  in  such  a  case  the  general 
owners  are  not,  ordinarily,  liable  for  the  contracts  made  by  the  master 
concerning  the  sailing  and  management  of  the  vessel.  But  they  contend 
that  in  case  of  collision  they  are  liable  for  the  master's  fault  or  negli- 
gence. They  argue  that  there  is  a  reasonable  distinction  between  claims 
against  owners  for  the  acts  of  a  master  arising  from  his  contracts  and 
such  as  are  founded  strictly  in  tort. 

We  do  not  assent  to  the  correctness  of  the  position  of  the  plaintiffs. 
We  do  not  perceive  by  what  principle  or  rule  of  law  it  can  be  maintained. 
A  personal  liability  of  owners  for  the  master's  defaults,  certainly  must 
depend  upon  the  fact,  whether  the  relation  of  master  and  servant 
(or  principal  and  agent)  exists  between  themselves  and  the  master  or  not. 
The  liability  must  arise  under  the  maxim  respondeat  superior  if  at  all 
Bui  where  the  master  is  owner  j^ro  hoc  vice,  no  such  relation  exists.  That 
is  the  very  point  established  in  the  cases  before  referred  to.  Those  cases 
turn  upon  the  exact  finding,  that  the  master  is  not  the  agent  or  servant 
of  the  owner.  Claims  against  the  owner  for  the  obligations  of  the  master, 
whether  arising  ex  contractu  or  ex  delicto,  stand  upon  the  same  foundation  ; 
when  this  is  removed  there  can  be  no  liability  at  all. 

The  plaintiffs  seek  to  avoid  the  effect  of  this  reasoning,  by  attempting 
to  draw  a  distinction  between  the  liabilities  attaching  to  the  possession 
and  control  of  ponderous  property  like  a  ship  and  articles  of  ordinary 
consequence  like  a  carriage  or  coach.  The  argument  is,  that  the  gen- 
eral owners  can  be  easily  ascertained ;  that  their  names  are  upon  the 
pa]>ers  of  the  ship  ;  that  third  persons  can  protect  themselves,  in  dealing 
with  the  captain,  by  caution  and  inquiry,  as  far  as  contracts  are  concerned  ; 
but  cannot  protect  themselves  against  the  negligence  and  fault  of  the 
master  in  the  conduct  of  the  vessel,  and  that  upon  the  grounds  of  public 
convenience  and  policy  the  apparent  owner  should  be  liable  therefor. 

But  the  argument  is  more  plausible  than  sound.  There  was  formerly 
an  inclination  in  the  courts  to  apply  such  a  rule  to  the  owners  of  real 
estate  occupied  and  controlled  by  tenants,  and  for  the  same  reasons  that 
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are  urged  for  its  application  iu  the  cose  of  vessels.  But,  as  applied  to 
real  estate,  the  doctriue  has  been  rejected  of  late  years  by  most  courts, 
and  emphatically  so  by  our  own  court  in  Eaton  v.  E.  ^  N,  A.  B.  B,  Co,, 
*>y  ISIe.  520.  Still,  there  is  more  reason  for  adopting  the  policy  contended 
for,  in  the  matter  of  real  estate  than  in  that  of  vessels.  We  do  not  see 
why  the  owners  of  the  vessel,  who  are  out  of  the  possession  and  control 
of  her,  should  be  liable  for  injuries  caused  by  collision,  any  more  than 
the  owners  of  the  cargo  should  be  liable  therefor.  And  it  is  always  con- 
ceded, even  in  the  courts  of  admiralty,  that  the  owners  of  cargo  are  not 
liable  to  any  extent  iu  such  a  case,  notwithstanding  the  vessel  at  the  time 
of  the  collision  is  pursuing  a  voyage  under  a  charter-party  with  the 
owners  of  the  cargo  and  carrying  their  property  alone.  But  the  master, 
while  owner  pro  hoc  vice,  is  no  more  the  agent  of  the  general  owners  of 
the  vessel,  than  of  the  owners  of  the  cargo.  Both  the  vessel  and  the 
oargb  are  under  his  possession  and  control  for  the  time  being.  By  the 
maritime  law,  the  vessel  is  made  a  surety  for  the  protection  of  all  per^ 
sons  against  the  negligence  of  the  master  while  conducting  the  vessel, 
when  he  is  the  charterer  thereof,  and  that  would  seem  to  be  protection 
enough.     The  exigencies  of  trade  and  commerce  require  no  more. 

The  present  statutes  of  this  State  and  of  the  United  States,  affecting 
the  rights  and  remedies  pertaining  to  ownership  in  vessels  (which  \»e 
liave  no  space  for  here),  strongly  militate  in  their  force  and  effect 
against  the  argument  of  the  plaintiffs.  See  R.  S.  of  Me.,  ch.  86,  §§5 
and  6 ;  R.  S.  of  U.  S.,  §  4282  and  five  succeeding  sections. 

Nor  is  the  plaintiffs*  position  sustained  by  the  decided  cases  to  any 
extent.  The  exact  question  presenteil  here  arose  in  Thorp  v.  HammoncL, 
1 2  "Wall.  408,  but  no  decision  was  reached,  as  the  court  were  evenly 
divided.  There  may  be  found  some  dicta,  favorable  to  the  plaintiffs' 
view,  in  some  of  the  early  English  cases,  but  mostly  before  the  doctrine 
of  pro  hac  vice  ownership  was  fully  accepted  by  the  English  courts.  See 
Ah.  Sh.  57,  and  notes. 

There  are  many  analogous  cases  where  the  principle  under  discussion 
may  be  regarded  as  affirmed  adversely  to  the  plaintiffs  in  this  case. 
Thus,  it  is  decided,  that  general  owners  out  of  possession  are  not  liable 
for  supplies  purchased  by  the  master  for  the  vessel ;  nor  for  repairs  or- 
dered by  him  without  their  authority ;  nor  for  his  neglects  in  the  per- 
formance or  non-performance  of  his  charter  parties ;  nor  for  his  embez- 
zlements of  the  cargo  of  shippers.  In  Sproat  v.  DormeU,  26  Me.  185,  it 
was  held  that,  when  a  vessel  was  sailed  on  shares,  the  general  owner 
was  not  liable  to  the  owners  of  a  cargo  of  lumber  shipped  on  board  for  a 
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part  of  it  used  as  fuel  during  the  voyage.  In  Sprout  v.  Hemmingway, 
14  Pick,  ly  '^  it  is  decided  that  the  owner  of  a  brig,  which  came  in  col* 
lision  with  a  schooner  while  the  brig  was  being  towed  by  a  steamer  over 
which  the  brig  had  no  control,  was  not  responsible  for  the  damages 
sustained  by  the  schooner.  That  case  is  exceedingly  like  this  case.  In 
the  case  of  the  B.  B.  Forbes^  Sprague's  Decisions,  328,  it  was  determined 
by  Judge  Spragub,  that,  where  a  ship  without  sails  was  lashed  to  a 
steamer  alongside,  and  so  towed,  the  steamer  furnishing  the  whole  motive 
power,  and  the  ship  came  in  collision  with  a  sailing  vessel,  the  steamer 
was  responsible  for  the  injury ;  and  he  left  undetermined  whether  the 
ship  was  also  liable  (in  admiralty)  or  not.  Fletcher  v.  Braddtck,  2  Bos. 
-&  Pul.  182,  much  referred  to  in  subsequent  cases,  is  not  really  an  op- 
posing authority.  The  result  there  turned  upon  the  finding  of  the  court 
that  the  ship  should  be  considered  the  ship  of  the  owners.  She  was 
chartered  to  the  British  government,  and  while,  during  her  voyages, 
her  destinations  were  controlled  by  government  officers,  the  navigation 
of  the  ship  was  managed  by  owners  who  hired  and  paid  the  master  and 
■crew. 

Similar  contracts  of  letting  were  made  during  our  late  civil  war, 
between  owners  of  vessels  and  the  United  States,  and  in  several  cases 
of  collision  the  owners  were  held  responsible  for  injuries,  upon  the 
ground  that  the  management  of  the  navigation  of  the  ship  was  not 
within  the  control  of  the  United  States,  so  as  to  constitute  the  govern* 
ment,^o  hae  vice,  owners  thereof.  Leary  v.  United  StcUet^  14  Wall. 
607.  In  Skoifield  v.  Potter,  Davis,  892,  it  was  maintained  by  Judge 
Ware,  that  owners  should  be  responsible  at  least  for  sailors'  wages 
although  out  of  possession  of  their  ship.  But  even  an  exception  to  this 
•extent  was  disapproved  in  the  case  of  Giles  v.  Vigereaux,  85  Me 
800. 

It  will  be  found  upon  an  examination  of  still  other  authorities  that  in 
the  cases  where  the  responsibility  of  the  owners  has  been  sought  to  be 
maintained^  the  inquiry  has  almost  universally  been,  whether,  under  tlie 
contract  of  letting,  the  master  or  the  owners  had  the  possession,  com- 
mand and  navigation  of  the  ship.  There  can  be  no  difference  in  this 
respect  between  a  ship  and  any  other  species  of  personal  property.  The 
law  of  principal  and  agent  cannot  be  applied  where  no  agency  exists. 
Owners  are  not  answerable  for  a  collision  which  in  no  sense  is  directly 
or  indirectly  caused  by  themselves.  3  Kent's  Com.  194  ;  Elanchard 
V.  Fearing,  4  Allen,  119;  Webb  v.  Peirce,  1  Curtis'  C.  C  R.  104? 
iScoU  T.  ScaUj  2  Stark.  438 ;  Button  v.  Bragg^  7  Taunt.  14 ;  Fenton  r. 
Vol.  XX.— 91 
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The  City  of  DutiUn  Steam  Packet  Chmpany,  8  Ad.  &  £.  888.  In  HtU- 
ton  y.  Braggj  tupra,  Dallas,  J.,  says  :  *'  It  may  be  considered  that  the 
charterer  of  a  ship  is  during  the  existence  of  the  charter-party  to  all  in- 
tents and  purposes  the  owner  of  the  ship."  In  the  last  case  above  cited 
(a  case  of  collision)  Patterson,  J.,  says :  ^^  The  issue  is  whether  the  own- 
ers had  the  possession  and  care  of  the  vessel ;  which  brings  us  back  to 
the  question,  whose  servants  were  the  crew." 

The  authorities  both  Englbh  and  American,  touching  the  question 
presented  for  our  decision,  with  but  very  little  exception,  strongly  in- 
cline the  same  way.  Pkdntiffi  nonsuiL 

Afpletok,  C.  J.,  DiCKEBSON,  Danfobth,  Yibgiv  and  Libbbt,  JJ«, 
concurred. 


Gabd  y.  CiTT  OF  Ellbwobth. 

(66  Me.  547.) 
Bigkioay — obstruction  in — toA«n  town  liable  for  ir^taiea  oocaeioned  (y . 

Plaintiif  8  horse  became  frightened  by  a  rock  lying  in  defendant's  highway  in  a  sitaatloa 
calculated  to  frighten  horses,  and  plaintiff  in  attempting  to  dismount  was  injured. 
Heldy  that  if  the  horse  was  unmanageable  and  plaintiff  was  dismounting  to  avoid  dan- 
ger, defendant  was  liable,  but  that  if  the  horse  was  manageable  and  plaintiif  dia- 
mounted  to  avoid  apprehended  difficulty,  the  defendant  was  not  Uable.  Edd,  also, 
that  the  defendant  was  liable  for  an  injury  occurring  from  the  fright  of  the  horse  aS 
the  rock,  although  neither  the  horse  nor  the  carriage  came  into  contact  with  the  rock, 
the  horse  being  ordinarily  safe  and  gentle. 

CASE,  for  an  alleged  injury  to  the  female  plaintifE  by  means  of  a 
defect  in  the  highway,  stated  in  the  report  thus : 

"  She  was  riding  with  a  young  woman  in  a  wagon,  and  came  upon  a 
place  where  a  large  rock  had  been  raised  by  the  defendants  from  the 
ground,  and  remained  within  the  traveled  way,  in  such  a  position  as  to 
be  calculated  to  frighten  a  horse  such  as  the  parties  were  then  drivings 
going  within  a  rod  or  so  of  the  obstruction.  The  horse  being  frightened, 
and  unwilling  to  pass  the  obstruction,  the  young  woman  got  out  and 
took  the  horse  by  the  head,  and  while  the  plaintiff  was  getting  out,  the 
horse  started  and  threw  her  from  the  wagon,  and  she  was  injured 
thereby. 

No  question  is  made  but  that  the  rock  was  a  defect  in  the  highway^ 
which  the  defendants  were  bound  to  keep  in  repair,  or,  about  notice ;  and 
it  is  admitted  that  the  plaintiff  and  the  persons  with  her  were  in  the  use 


JULY  TERM,  1876.  723 

Card  y.  City  of  Ellsworth. 

of  common  care  and  prudence  in  all  that  was  done  by  them  at  the  time ; 
and  no  qaestion  is  made  as  to  the  suitableness  of  the  horse  and  team  used 
at  the  time. 

The  plaintiff  contends  that  she  was  getting  out  of  the  wagon  to  save 
herself  from  the  danger  of  injury  by  an  upset  liable  to  be  occasioned  by 
the  horse  being  restless  and  unmanageable. 

The  defendants  contend  that  the  plaintiff  was  in  the  act  of  getting  out 
of  the  wagon,  in  order  to  have  the  horse  led  toward  the  obstruction,  and 
that  the  horse  was  not  at  that  moment  unmanageable,  although  he  made 
a  step  which  threw  the  plaintiff  down  as  she  was  attempting  to  get  out. 

It  is  admitted  that  neither  the  horse  nor  the  wagon  came  in  actual 
contact  with  the  rock. 

If  the  action  is  not  maintainable  upon  the  facts  as  contended  for  by  the 
plaintiffs,  because  there  was  no  actual  collision  or  contact  with  the  rock, 
then  a  nonsuit  is  to  be  entered. 

But  if  an  action  is  maintainable  upon  the  facts  as  contended  for  by  the 
plaintiffs,  and  not  maintainable,  provided  the  facts  as  contended  for  by 
the  defendants  are  true,  then  the  action  is  to  stand  for  trial,  in  order  to 
submit  the  facts  in  dispute  to  a  jury. 

And  if  the  action  is  maintainable  upon  the  facts,  as  the  defendants 
claim  them  to  be,  then  a  default  is  to  be  entered,  and  the  damages  to  be 
assessed  by  a  jury,  unless  a  reference  or  a  commission  shall  be  agreed 
upon." 

A.  WisweU  ^  A.  P.  WisweU,  for  plaintiff.  The  plaintiff's  right  to 
recover  is  not  affected  by  his  or  her  having  contributed  to  the  injury 
unless  he  or  she  was  in  fault  in  so  doing.  Shearm.  &  Redf.  on  Neg. 
81,  and  cases  there  cited.  It  is  not  necessary  that  there  should  be  actual 
contact  of  the  horse  or  carriage  with  the  obstruction.  Lund  et  ttx.  v. 
TyngshorOy  11  Gush.  563.  Objects  in  a  highway  likely  to  frighten 
horses  of  ordinary  gentleness  may  be  nuisances.  Ayer  v.  Norwich^  39 
Conn.  376;  S.  C,  12  Am.  Rep.  396  ;  Dimock  v.  Suffield,  80  id. 
129.  Objects  within  the  limits  of  a  highway,  which  in  their  nature  are 
calculated  to  frighten  horses  of  ordinary  gentleness,  may  be  nuisances 
which  make  the  highway  defective  within  the  meaning  of  the  statute. 
Morse  v.  Richmond,  41  Vt.  435;  Bartlett  v.  Hooksett,  48  N.  H.  18; 
Foihay  v.  Glen  Haven,  25  Wis.  288  (3  Am.  Rep.  73)  ;  Shearm.  &  Redf. 
on  Neg.,  §  388,  and  decisions  referred  to.  It  is  there  said :  ^^  Some 
recent  decisions  in  Massachusetts  tend  to  a  different  conclusion,  but  they 
stand  alone,  and  their  reasoning  does  not  enforce  our  conviction  of  ;heir 
■oundness." 
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jR,  JBA  Sf  X.  A.  Smmyy  £ot  defendaotB,  relied  vpon  these  three  prop* 
tM&twns.  L  The  rock,  in iks  qwdity  aea defectin  the  road,  did  not  fright* 
en  the  horse,  but  the  fright  was  by  some  other  quality  of  the  rock. 

XL  Upon  the  defendaats'  theory,  the  rock  wae  not  the  proximate 
CMise,  and  die  plaintiff  mast  disproye  the  defeadants'  theory  before  she 
can  recover, 

m.  Upon  the  defendanta'  theory,  the  rock  was  not  any  cause  at  all, 
and  the  plaintiff  BOMst  disproTe  this  theory  before  going  on. 

The  statute  inposiag  lialnlity  upon  towns  is  penal,  as  well  as  rem»> 
dial,  and  is  to  be  constmed  stricUy.  Maare  y.  Ahbott^  32  Me.  46 ; 
MmU»rL  V.  Sanfard,  51  id.  127.  The  defect  or  want  of  repair  is 
either  inert  matter  left  incumbering  the  street  upon  or  over  it,  or  struo-* 
taral  delects  ^idangering  the  public  txaveL  An  object  frightening 
horses  is  net  necessarily  and  iptofcudo  a  defect,  within  the  meaning  of 
the  statute.  Davi$  v.  Bangor,  42  Me.  522.  The  fact  that  the  horse  was 
frightened  at  the  appearance  of  an  object  does  not  render  that  object  a 
defect  within  the  meaning  of  the  statute.  Merrill  v.  Hampden^  26  Me. 
234.  The  reported  cases  in  this  State  are  cases  of  actnal  contact.  So 
also  in  these  cases  in  Massachusetts.  Keith  v.  Eiutom,  2  Allen,  552  ; 
Xingsiury  v.  Dedham^  13  id.  186.  Though  the  object  frightening 
the  hone  was  also  an  obstrndion,  yet  if  its  quality  as  an  obstruction  did 
aol  frighten  the  hone,  the  town  is  not  liable.  Cook  y.  Gharleitowny  98 
Mass.  80;  Cook  v.  Montague,  115  id.  571.  In  Lund  v.  T^gshora, 
the  plaintiff  jumped  to  avoid  a  collision ;  that  is,  to  avoid  the  thing  as  a 
'defeol,  an  ohefescle  to  travel. 

Tbe  foek  wan  perhaps  the  remote  cause  of  the  injury,  but  it  was  not 
'the  proximate  cause.  Bigelow  v.  Beedj  51  Me.  325.  The  maxim  of 
{proximate  cause  is  applied  more  rigorously  in  statute  torts  than  in  com- 
'mon4aw  torts.  Moore  r,  AhboU,  32  Me.  46 ;  MouUcn  v.  Sanfordy  51 
id.  127 ;  McDonald  v.  SneUing,  14  Allen,  290.  The  obstruction  must 
be  something  more  than  the  occasion,  it  must  be  the  cause.  Livie  v. 
Janton,  12  £agt,  648;  Smith  v.  Lee,  14  Gray,  473  ;  Jenks  v.  WUhraham^ 
11  id.  142 ;  Marhie  v.  Worcester,  4  id.  395 ;  LiSbetf  y.  Greenbush,  20 
lie.  47. 

PsTEita,  J.  In  our  opinion  the  defect  in  the  way  was  the  proximate 
'OBuse  of  the  injury,  if  the  facts  are  ae  tiie  plaintiff  daims  them  to  be. 
The  travdbrs  had  no  knowledge  of  the  defect  in  the  wi^  until  they 
•eome  wpon  it.  The  horse  liecoming  frightened  and  unmanageable,  the 
female  plaintiff  was  getting  out  of  the  wagon,  to  avoid  the  threatened 
•danger,  when  the  accident  occurred.     She  was  in  the  use  of  common 


JULY  TERM,  1876.  725 

C«rd  ▼.  City  of  Ellsworth. 

eare  in  doing  bo.  We  think  this  flftatement  biimgs  the  case  within  the 
principle  of  Laitkd  v.  Tjjn^hoT^^  1 1  Cosh.  M3,  and  of  Po^  v.  Budegpori, 
64  Me.  51 ;  6.  C,  IS  Am.  Rep.  289.  In  the  series  of  anteosdent  etrents^ 
the  act  done  through  the  agency  of  the  defendants  is  the  only  aet 
occasioned  bynegligenoe.  Neither  the  horse  nor  the  driver  was  in  fault. 
That  act  was  the  moving  and  controlling  cause  of  the  accident.  The 
other  events  were  agencies  only,  through  which  it  operated.  Biffehup 
V.  Feed,  51  Me.  325  ;  LakeT.  MUHken,  62  id.  240;  S.  C,  16  Am.  Bep. 
456. 

But  it  is  otherwise,  if  the  facts  are  as  the  defen^mts  claim  them  to 
be.  If  the  horse  was  at  rest  and  manageable,  aoid  the  persons  traveling 
got  out  of  the  wagon,  apprehending  difficulty  in  driving  the  horse  by  the 
obstruction,  and  the  horse  (not  from  any  fright)  started  up  as  the  plain- 
tiff was  dismounting,  and  an  injury  thereby  happened  to  her,  we  do  not 
think  that  in  such  case  the  defect  could  be  considered  the  proximate 
cause  of  the  injury.  In  that  case,  no  one  was  in  fault.  It  was  a  cas- 
ualty and  misfortune  merely.  The  rock  in  the  road  had  no  direct 
agency  in  causing  the  horse  to  start  too  quickly.  Undoubtedly  the  de> 
feet  in  the  way  was  one  of  a  series  of  events  or  things  without  which  the 
accident  would  not  have  happened  ;  but  it  was  not  the  "juridical  cause '^ 
of  it.  This  is  made  clear  by  a  reference  to  the  discussions  in  such 
analogous  cases  as  Tlsdaie  v.  Norton^  8  Mete.  386 ;  Dvfmey  v.  N,  T. 
Central  R.  R,  Co.,  13  Gray,  481  ;  Hoadley  v.  Northern  TVansporiatum 
Co.,  115  Bfass.  304 ;  S.  C,  15  Am.  Rep.  166 ;  and  numerous  other 
cases. 

The  other  question  in  the  case  is,  whether  the  defendants  are  liable 
for  an  injury  occurring  from  the  fright  of  the  horse  at  the  rock,  neither 
the  horse  nor  the  carriage  coming  in  collision  or  contact  with  the  rock. 
Upon  this  point  the  weight  of  authority  is  with  the  plaintilF.  There  are 
able  opinions  in  that  behalf  in  the  courts  of  New  Hampshire,  Vermont, 
Connecticut,  and  of  several  other  States.  The  same  doctrine  is  also  ad< 
vocated  in  several  respectable  legal  treatises.  JBartlett  v.  Hooksett,  48 
N.  H.  18  ;  Moree  v.  Richnumd,  41  Vt.  435  ;  S.  C,  Dimoeh  v.  Suffield, 
30  Conn.  129  ;  Ayer  v.  Norwich,  39  id.  37(4 ;  12  Am.  Rep.  39« ;  Fth 
$hay  V.  Glen  Haven,  25  Wis.  288  ;  S.  C,  3  Am.  Rep.  73 ;  Shearm.  <&  Redf. 
on  Neg.  31  ;  Angell  on  Highways,  §  261. 

The  inclination  of  the  court  in  Massachusetts,  as  exhibited  in  the  ear- 
lier cases,  was  apparently  favorable  to  the  same  view.  In  ffoufard  v. 
North  Brid^ewater,  16  Pick.  189,  190,  the  court  say,  "  but  there  may  be 
such  obstructions  out  of  the  traveled  path  as  will  render  the  road  xax- 
safe ;  such,  for  instance,  as  would  frighten  horses."     But  in  the  latet^ 
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cases,  the  opinion  of  diat  court,  upon  the  ez^  question  presented  here, 
as  well  as  upon  other  questions  more  or  less  like  it,  has  been  most  une- 
quivocally the  other  way.  In  Keith  v.  Ecatony  2  Allen,  552,  it  was  de- 
cided, that  an  incumbrance  ^  upon  the  side  of  a  way  ''  was  not  a  defect 
in  the  way,  merely  because  it  exposes  the  traveler's  horse  to  become 
frightened  by  the  sight  of  it,  or  by  sounds  or  smells  issuing  from  it.  In 
Kingsbury  v.  Dedham^  13  Allen,  186,  the  application  of  the  same  doc- 
trine was  extended  to  a  case  where  the  object  at  which  the  horse  took 
fright  was  within  the  traveled  way,  and  was  of  a  nature  calculated  to 
frighten  horses,  but  was  not  per  se  an  actual  defect  or  incumbrance  in 
the  way  of  travel.  In  Cook  v.  Cfharlestoumy  98  Mass.  80,  it  was  held 
that  the  town  was  not  liable,  even  though  the  incumbrance  at  which  the 
horse  became  frightened,  was  in  the  traveled  part  of  the  way,  and  was 
of  itself  an  obstruction  and  defect  therein.  There  was  in  that  case  no 
collision  with  the  obstruction  itself,  and  the  accident  occurred  at  a  point 
in  the  road  where  there  was  no  defect  Cook  v.  Montaguey  115  Mass. 
571,  is  to  the  same  effect.  Still,  individuals  who  have  or  maintain  upon 
the  highways  obstructions  which  caused  fright  in  horses  are  held,  in 
Massachusetts,  responsible  to  travelers  for  injuries  occasioned  thereby. 
Barnes  v.  Chaipiny  4  Allen,  444  ;  Jones  v.  HousaUmic  Bailroad  Co.y  107 
Mass.  261.  And,  in  the  same  State,  it  has  been  held  that  a  town  may 
be  answerable  for  damages  where  an  injury  is  caused  by  a  horse  shying 
at  one  defect,  and  the  carriage  hitting  the  same  or  some  other  defect, 
upon  the  highway.  Bigelow  v.  Weston^  8  Pick.  267  ;  Bly  v.  HaverMU, 
no  Mass.  520 ;   Woods  v.  Groion,  111  id.  857. 

In  our  own  State,  there  are  but  few  cases  where  the  question  is 
touched.  Cobh  v.  Standishy  14  Me.  198,  is  a  novel  case  where  the  prop- 
osition under  discussion  is  reversed.  There  the  horse  was  ensnared  into 
a  miry  pit,  instead  of  being  frightened  from  it.  The  town  was  held  be- 
cause the  indications  of  danger  were  concealed  from  the  notice  of  the 
traveler  and  his  horse.  It  was  decided  in  MerriU  v.  Hampden^  26  Me. 
234,  that  if  a  hole  in  the  road  was  filled  up  with  stones  before  the  acci- 
dent so  as  to  be  safe  for  the  horse  and  carriage  to  pass  over,  the  fact 
that  the  horse  was  frightened  at  its  appearance  would  not  render  the 
town  liable  for  an  injury  happening  on  that  account.  But  it  is  intimated 
in  the  opinion,  that  there  might  be  conditions  in  the  highway  for  which 
a  town  would  be  responsible,  where  an  injury  is  caused  by  a  horse  taking 
fright  at  the  appearance  of  the  road.  Lawrence  v.  Mu  Vernon^  35  Me. 
1 00,  was  the  case  of  an  injury  by  a  horse  taking  fright  at  a  pile  of  shin- 
gles on  the  side  of  the  road  outside  of  the  traveled  way.  The  judge  at 
the  trial  instructed  the  jury  that  if  the  shingles  were  of  a  character  likely 
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to  frighten  horses  they  were  a  defect  in  the  public  way.  The  court  say 
that  the  instruction  withdrew  from  the  jury  the  determination  of  a  ques- 
tion of  fact.  No  other  criticism  is  passed  upon  that  instruction.  In 
J)avis  V.  Bangor,  42  Me.  522,  it  was  decided  that  a  tree  standing  upon 
a  cart  upon  a  public  way  was  not  an  incumbrance  for  which  the  town 
was  answerable  to  a  traveler  whose  horse  became  frightened  thereat  and 
ran  away.  In  that  case  no  notice  appears  to  have  been  taken  by  coun- 
sel or  court  of  any  distinction  on  account  of  the  injury  being  caused  by 
the  fright  of  the  horse  at,  instead  of  by  a  collision  with,  the  supposed 
defect.  In  Qark  v.  Lebanon^  63  Me.  393,  it  was  determined  that  a  town 
is  liable  where  the  injury  was  caused  by  a  horse  running  away  on  ac- 
count of  a  fright  produced  by  the  carriage  to  which  the  horse  was 
attached  coming  in  collision  with  a  defect  in  the  way.  That  case 
very  strongly  resembles  the  case  at  bar.  There  the  horse  became 
alarmed  through  the  sense  of  touch.  Here  he  became  alarmed  through 
the  sense  of  sight.  There  is  no  other  difference  or  distinction  between 
the  cases.  Jetaett  v.  Gage,  55  Me.  538,  is  a  case  where  an  individual 
was  held  liable  for  an  object  in  the  highway  which  caused  an  injury  to  a 
traveler  by  frightening  his  horse. 

We  think,  upon  the  plaintifiTs  showing,  this  action  can  be  maintained. 
It  is  a  strong  case  of  the  kind.  The  horse  was  suitable.  The  driver 
used  proper  care.  The  object  which  produced  the  fright  was  in  the 
traveled  way.  It  was  per  se  an  incumbrance  upon  and  a  defect  in  the 
way.  It  was  an  object  likely  to  terrify  a  horse.  The  roads  are  re- 
quired to  be  "  kept  in  repair  so  that  they  are  safe  and  convenient  for 
travelers  with  horses,  teams  and  carriages.''  It  is  admitted  that  the 
road  was  not  ^'  in  repair.''  Was  it  safe  and  convenient  ?  Of  course,  a 
town  is  not  accountable  for  every  obstruction  upon  its  highways  which 
would  produce  fright  in  horses,  nor  merely  because  the  road  is  not  safe 
and  convenient.  It  is  impossible  to  define  the  municipal  obligation  by 
any  general  rule.  Eadi  case  must  depend  somewhat  upon  its  peculiar 
facts.  Of  course,  whether  a  road  is  or  not  out  of  repair  is  generally  for 
the  jury  to  decide.  But  there  are  certain  conditions  of  a  road  which 
cannot  legally  be  regarded  as  defects  ;  such  as,  because  the  road  is  hilly ; 
or  not  all  wrought ;  or  because  crowded  with  persons  or  teams ;  and 
there  are  other  classes  of  cases  where  no  liability  can  exist.  Illustra- 
tions of  many  such  are  given  in  Keith  v.  Easton,  supra. 

We  are  not  convinced,  however,  that  a  recovery  can  be  had  in  nc 
ease  where  the  injury  is  caused  by  the  fright  of  a  horse  at  an  object  upon 
a  highway.     Fear  is  not  a  despicable  quality  in  the  character  of  man  or 
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beast.  ^*  Fear  has  many  eyes."  "  E^ly  and  provident  fear  is  the  mother 
of  safety."  It  was  fear  that  impelled  the  traveler  (Lund  v.  l)fng$horo^ 
supra)  to  leap  from  his  carriage  to  avoid  a  dangeroas  defect  in  the  way, 
when  his  safety  really  depended  upon  his  remaining  in  the  carriage. 
The  passenger  who  jumped  from  a  coach  through  fear  of  his  safety  and 
thereby  received  an  injury,  made  the  same  mistake.  ifigaUs  v.  BUU^  9 
Mete.  1.  But  in  those  cases  the  defect  was  regarded  as  the  responsible 
cause  of  the  injury. 

The  defendants  insist,  that  the  accident  is  not  imputable  to  the  fact 
that  the  rock  was  in  the  traveled  way.  They  say,  that,  if  it  had  been 
situated  on  the  side  of  the  road  or  just  outside  of  the  limits  of  the  road, 
the  result  would  or  might  have  been  the  same.  In  Oooh  v.  GhoBrlestovniy 
supra  (Massachusetts  case),  it  is  said  :  "  There  is  nothing  to  show  that 
the  horse  was  more  frightened  than  he  would  have  been  if  it  (obstruction) 
had  lain  close  besides  his  path,  instead  of  directly  in  it."  The  defend- 
ants also  rely  on  the  argument,  that  innumerable  things  on  and  about  a 
highway  may  annoy  and  frighten  a  horse  which  cannot  be  regarded  aa 
defects  for  which  a  town  would  be  responsible,  and  that  for  that  reason 
in  this  particular  class  of  cases  there  should  be  no  liability  upon  the  town 
at  all.  While  these  suggestions  would  have  considerable  force  in  many 
cases,  they  do  not  furnish  any  defense  under  the  particular  circumstances 
of  the  case  at  bar.  Non  constat,  that  the  result  would  have  been  the 
same  under  the  conditions  supposed.  We  think  the  more  reasonable 
presumption  in  this  case  to  be,  that  the  horse  would  have  gone  safely 
along  had  the  impediment  not  been  in  the  traveled  way.  Nor  does  it 
follow  that  a  town  may  not  be  responsible  for  some  objects,  because  they 
are  not  responsible  for  all  objects,  in  the  highway  which  detract  from 
the  convenience  and  safety  of  traveling. 

How  far,  if  at  all,  the  court  would  be  inclined  to  admit  the  doctrine 

adopted  in  this  discussion  beyond  the  facts  now  before  ns,  we  cannot 

now  decide.     But  in  no  case  like  this  can  a  liability  of  the  town  exist, 

unless  the  object  of  fright  presents  an  appearanoe  that  would  be  likely 

to  frighten  ordinary  horses  ;  nor  unless  the  appearance  of  the  object  is 

such  that  it  should  reasonably  be  expected  by  the  town  that  it  naturally 

might  have  that  efEect ;  nor  unless  the  horse  was,  at  least,  an  ordinarily 

kind,  gentle  and  safe  animal,  and  well  broken  for  traveling  upon  our 

public  roads. 

7%€  action  to  9Umd  for  trUL 
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(65  Me.  583.) 

'  Mianomtr  •—  CkriMiian  nam€  —  initial  Utter  •—  return  of  sheriff'^  when  not  conebmve, 

T'iie  name  of  the  defendant  in  a  writ  of  attachment  was  Heniy  F.  Hawkins,  bat  th» 
sheriff  certified  to  the  register  that  he  had  attached  the  property  of  Henry  H.  Hawkins. 
Held  such  a  misdescription  as  to  render  the  attachment  void,  and  that  the  sheriff's 
retam  that  he  had  duly  certified  the  attachment  to  the  register  according  to  law  might 
be  contradicted  by  producing  the  certificate. 

ACTION  to  recover  real  property. 
Both  parties  claimed  through  Henry  F.  Hawkins,  the  plaintiff,  direct- 
ly by  deed ;  the  defendant  by  a  deed  from  Bradstreet  M.  Hawkins,  levying 
judgment  creditor  of  Henry  F.  The  levy,  if  all  proceedings  were  reg- 
ular, gave  the  earlier  title.  The  officer's  return  upon  the  back  of  the 
writ,  Bradstreet  M,  Hawkins  v.  Henry  F,  Hawkins^  showed  an  attachment 
of  the  real  estate  of  the  defendant  seasonably  made,  the  parties  correctly 
described,  and  the  return  required  by  R.  S.,  ch.  81,  §  56,  to  the  registry  ; 
but  the  plaintiff,  against  the  defendant's  objection,  put  in  a  copy  of  the 
officer's  return  left  with  the  register  of  deeds,  and  the  indorsement  there- 
on, and  the  entry  of  the  same  attachment  in  the  attachment  book,  wherein 
it  appeared  that  the  officer  having  the  writ  in  that  case,  in  his  return  to 
the  registry,  gave  the  name  of  the  defendant  as  Henry  "  M."  Hawkins^ 
instead  of  his  true  name,  as  it  appeared  in  the  writ,  Henry  "  F."  Hawkins. 
This  error  raised  the  contention  in  the  case  which  after  the  evidence  was 
out  was  made  law  upon  so  much  thereof  as  was  legally  admissible. 

J,  WiUiamicn^  for  plaintiff. 
N,  Abbott^  for  defendant. 

Peters,  J.  Both  parties  claim  title  to  the  demanded  premises  through 
Henry  F.  Hawkins.  The  deed  to  the  demandant  was  prior  to  the  levy 
of  the  tenant,  but  subsequent  to  the  attachment  on  which  the  levy  was 
made.  The  demandant,  however,  claims  that  the  attachment  was  de- 
fective, because  in  the  return  of  the  officer  to  the  registry  of  deeds,  the 
defendant  in  that  suit  was  described  as  Henry  ^^  M."  Hawkins,  when  his 
true  name  was  Henry  '^  F."  Hawkins,  by  which  latter  name  he  was  sued. 
The  question  is,  therefore,  whether  the  misdescription  b  such  as  to  render 
the  attachment  void. 

The  '^  names  of  the  parties  "  to  the  suit  were  required  to  be  retomed. 
Vol.  XX.— 92 
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Om  the  name  Henry  *^  M."  Hawkins  be  taken  to  mean  Henrj  <<  F.'' 
Hawkins  ?  Formerly,  but  one  Christian  name  was  known  to  the  law. 
The  omission  or  insertion  of  a  middle  name,  or  its  initial,  was  regarded 
as  immaterial.  Such  is,  probably,  the  law  of  the  Supreme  Court  of  the 
United  States,  and  of  many,  if  not  most,  of  the  State  courts  in  this  coun- 
try at  the  present  day.  Games  y.  Stiles,  14  Peters,  322;  People  v. 
Collins,  7  Johns.  549.  But  there  has  been  a  growing  dissatisfaction  with 
the  doctrine  of  the  ancient  cases  upon  this  subject ;  and  in  this  State  (and 
Massachusetts)  the  old  doctrine  must  be  regarded  both  by  the  precedents 
and  practice  as  overruled.  In  Bishop's  Crim.  Law,  Misnomer,  may  be 
found  cited  many  of  the  ^cases  upon  the  question  pro  and  coru  The 
English  courts  have  also  long  since  departed  from  the  old  rule,  under  the 
influence  of  some  of  their  statutes  of  amendment.  In  Com.  v.  HaU,  3 
Pick.  262,  "  Charles  "  Hall  and  "  Charles  James  "  Hall  are  regarded  as 
different  names.  Com.  v.  Shearman,  II  Cush.  546,  decided  that "  George  " 
Allen  and  "  George  £."  Allen  are  not  the  same  name.  ^  Nathan " 
Hoard  and  '^  Nathan  S."  Hoard  are  not  the  same  name.  Com.  v.  McAvoy, 
16  Gray,  235.  There  are  many  other  Massachusetts  cases  either  directly 
or  indirectly  supporting  the  same  view.  In  this  State  the  cases  of  State 
V.  Homer,  40  Me.  438,  and  State  v.  Dresser^  54  id.  569,  are  to  the  same 
effect.  It  is  also  with  us  well  settled  that  a  person's  middle  name  may 
be  represented  by  its  initial  letter  instead  of  writing  the  name  in  fulL 
That  is  almost  a  universal  practice.  There  was  a  distinction  in  some  of 
the  English  cases  depending  on  the  fact  whether  the  middle  initial  was  a 
vowel  or  not.  If  it  was,  it  was  regarded  as  a  name  of  itself.  But  if  a 
consonant  it  was  not  a  name.  This  nice  distinction  was  grounded  upon 
the  idea  that  a  vowel  can  be  sounded  by  itself,  but  that  a  consonant  can- 
not be  sounded  without  the  aid  of  a  vowel.  But  this  attempted  distinction 
lid  not  receive  much  recognition  in  the  courts  of  that  country,  and  has 
*eceived  none  in  the  American  courts,  that  we  are  aware  of.  Arhatdn  v. 
Wiaoughhy,  1  Marsh  (E.  C.  L.),  477  ;  Lindsey  v.  WeOs,  3  Bing.  N.  C, 
^77 ;  The  Queen  v.  Dak,  17  Ad.  &  E.  (N.  S.)  63 ;  Kinnersley  v.  Knotty 
7  Mann.  G.  &  S.  980 ;  Regina  v.  Avery,  18  Ad.  &  E.  (N.  S.)  576.  See 
Kelly  v.  Laws,  109  Mass.  395. 

The  tenant  claims  that  the  name  is  described  in  the  return  with  substan- 
tial correctness,  and  that  the  error  is  one  of  inaccuracy  only  and  not  fatal 
to  the  validity  of  the  attachment  He  would  have  had,  probably,  less 
difficulty  to  contend  with,  had  the  error  been  the  omission  of  the  middle 
letter  (as  if  written  Henry  Hawkins),  or  if  only  the  initial  of  the  Chris* 
tian  name  had  been  written,  but  correctly  given  (as  H.  F.  Hawkins). 
In  such  case  perhaps  the  omission  could  have  been  supplied  by  parol 
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proof.  A  person  may  have  different  names  by  reputation.  Proceedings 
have  been  sustained  in  important  cases  where  a  person  is  described  in 
either  one  or  the  other  of  the  above  ways.  State  v.  Taggart,  88  Me. 
298;  Huhhard  v.  Smith,  4  Gray,  72;  GoUins  v.  Douglass,  1  id.  167; 
Commonwealth  v.  Gleason,  110  Mass.  66  ;  Regina  v.  Avery,  supra.  But 
those  are  cases  where  the  description  of  the  person  is  said  to  be  inaccu- 
rate or  incomplete  merely.  Lord  Campbell,  C.  J.,  in  one  of  the  cases 
before  cited,  says  :  "  It  may  be  said,  initials  are  a  short  way  of  stating 
the  Christian  name.*'  But  the  description  of  Hawkins  in  the  officer's 
return  was  not  a  diminished  one,  correct  as  far  as  it  went,  and  inaccurate 
merely,  but  it  was  essentially  and  positively  false.  It  may  have  been 
caused  by  a  slip  of  the  pen,  but  as  there  is  no  power  of  amendment  in 
the  case  we  see  no  remedy  for  it.  It  is  not  a  misdescription  so  patent 
upon  the  face  of  the  papers  as  to  correct  itself.  Nye  v.  Drake,  9  Pick. 
85 ;  Litchfield  v.  Oudworth,  15  id.  28 ;  Slasson  v.  Brown,  20  id.  486  ; 
Commonwealth  v.  Mehan,  11  Gray,  821 ;  Frost  v.  Paine,  12  Me.  111. 
We  think  that  Henry  **  F."  Hawkins  and  Henry  "  M,"  Hawkins  are 
not  the  same  name. 

Deciding  the  foregoing  point  as  we  do,  brings  before  us  another  ques- 
tion, and  one  of  much  practical  importance.  The  officer's  certificate  of 
the  registry  of  deeds  was  admitted  in  evidence  to  contradict  his  return 
upon  the  writ.  This  was  objected  to.  Was  it  admissible  for  that  pur- 
pose ?  We  think  it  was.  It  has  been  settled  that  it  was  the  officer's 
duty  to  certify  on  the  writ  the  fact  that  he  had  filed  an  attested  copy 
with  the  register  of  deeds,  and  that  without  it  the  attachment  would  be 
void.  Carleton  v.  Ryerson,  59  Me.  488.  (See  1  Allen,  61.)  It  is  upon 
this  ground  that  it  is  now  contended  that  the  evidence  admitted  should 
have  been  excluded.  The  argument  is,  that  the  officer's  statement  in 
his  return  upon  the  writ  being  necessary,  it  must  be  conclusive.  There 
is  no  doubt  that  the  estoppel  must  apply  to  the  demandant  in  this  case, 
if  it  does  to  the  defendant  in  the  suit  where  the  attachment  was  made. 
If  it  applies  at  all,  it  must  affect  not  only  that  defendant  but  his  privies, 
and,  as  the  demandant  took  his  deed  after  the  attachment,  he  would 
stand  in  the  present  suit  in  that  attitude.  Bott  v.  BumeU,  11  Mass.  168  ; 
Campbell  v.  Webster,  15  Gray,  28 ;  Angier  v.  Nash,  26  N.  H.  99. 

The  precise  point  in  issue  may  never  have  been  decided  in  this  State. 
It  was  so  understood  by  Justice  Kent  in  State  v.  Leach,  60  Me.  58,  p. 
74.  Still,  we  think  several  reported  cases  exhibit  a  strong  leaning  upon 
the  point  if  not  decisive  of  it.  In  Nash  v.  Whitney,  89  Me.  841,  it  was 
held  (among  other  reasons),  that  an  attachment  was  a  nullity  because 
the  certificate  filed  in  the  registry  did  not  contain  the  statements  as  re< 
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quired  by  law.  The  facts  of  the  case  are  rather  vaguely  stated,  and  the 
evidence  admitted  was  not  (as  here)  objected  to,  although  the  point  was 
made  as  to  the  conclasiveness  of  the  ofBoer's  return  on  the  writ.  In 
Kendall  v.  Jrvinff,  42  Me.  339,  Tennet,  C.  J.,  expiressed  an  o^nion  that 
the  attested  copy  left  with  the  register  would  be  the  correct  source  of 
evidence  from  which  the  court  could  conclude  whether  an  effectual  at* 
tachment  was  made.  In  Lincoln  v.  Strickland^  51  Me.  321',  a  certificate 
to  the  registry  was  received  in  evidence  and  passed  upon  by  the  court, 
but  the  case  does  not  show  what  the  officer's  return  on  the  writ  was,  or 
whether  the  admitted  evidence  was  objected  to  or  not  In  Farrin  v.  Roww^^ 
52  Me.  409,  an  officer's  certificate  filed  ^ndth  the  register  of  deeds  waa 
decided  to  be  fatally  defective,  but  the  report  of  that  case  does  not  show 
whether  the  certificate  was  admitted  in  evidence  with  or  without  ob- 
jection. 

Bnt  upon  principle,  we  are  satisfied,  the  officer's  return  on  the  writ 
cannot  control  the  certificate  made  and  filed  by  him  in  the  registry  of 
deeds.  It  is  undoubtedly  a  general  rule  of  the  common  law,  that  the 
return  of  a  sheriff  on  a  process,  except  in  relation  to  himself  when  sued, 
is  absolutely  conclusive.  The  rule  is  very  general,  but  not  universal. 
An  averment,  in  rare  instances,  is  permitted  against  the  return  of  a  sher* 
iff,  to  avert  certain  hardships  that  would  result  from  the  general  rule,  aa 
described  in  Lewi$  v.  EUdry  1  N.  H.  68.  In  examining  the  origin  of 
the  general  rule,  it  will  be  seen  that  several  causes  in  the  cases  (old  and 
new)  are  assigned  for  it.  We  think  none  of  them  sufficient  to  require 
us  ^*  to  give  effect  to  an  admitted  falsehood,''  in  the  case  at  bar.  One 
reason  given  (in  old  cases)  is,  that  ^<  the  sheriff  is  a  sworn  officer  to  whom 
the  law  gives  credit."  But  his  retum  on  the  writ  has  no  more  the  sane* 
tion  of  an  oath,  than  his  return  to  the  registry  has.  If  one  return  should 
be  credited,  so  should  the  other  be ;  and  the  manifestly  correct  one  should 
control.  Another  reason  assigned  is,  that  an  officer's  return  becomes 
''  a  parcel  of  the  record,"  and  the  point  is,  that  a  record  should  not  be 
contradictable  by  parol.  Gardner  v.  Ifosmer,  6  Mass.  325.  Bnt  this 
argument  fails  here,  for  the  reason  that  both  the  return  to  the  registry^ 
and  the  return  upon  the  writ  are  of  the  nature  of  record  evidence,  and 
the  return  to  the  registry  is  the  original  of  the  two,  the  other  being  a 
mere  certificate  of  what  was  done  before.  Besides,  an  officer  is  not  per* 
mitted  to  make  contradictory  returns.  It  is  of  the  earliest  law,  that  a 
sheriff  ^^  cannot  make  a  return  contrary  to  a  record,  or  contrary  to  his 
former  return  on  record  ;  as  if  he  return  upon  a  venire  Jacias  twelve 
jurors,  he  cannot  say  upon  his  distringas,  that  one  nil  hahet"  See  Com. 
Dig.,  Betorn  (£.  4.),  where  other  illustrations  are  given.      The  present 
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is  an  analogous  case  thereto  to  some  extent.  Here  the  officer  returns  to 
the  registry  in  five  days.  He  necessarily  makes  his  return  on  the  writ 
^terward.  Should  he  be  allowed  to  falsify  his  prior  (qttasi)  record  ? 
Another  reason  anciently  giyen,  was  upon  the  ground  of  '^  general  con- 
venience.'* If  a  return  was  travenable,  *^  extreme  inconvenience  would 
result  therefrom."  This  argument  is  perfectly  convincing  so  far  only  as 
parol  evidence  is  concerned.  The  demandant  here  seeks  to  defend,  and 
not  impeach  a  record.  The  case  then  not  falling  within  the  reason  of 
the  rule  which  excludes  all  contradiction  of  an  officer's  return,  the  rule 
does  not  apply. 

The  argument  for  this  conclusion  is  strengthened  by  various  considera- 
tions. The  statute  is  mandatory.  The  return  filed  in  the  registry  is  to 
be  the  foundation  on  which  the  attachment  rests.  It  is  in  terms  made  a 
•condition  precedent  to  the  validity  of  the  attachment.  The  object  of  the 
statute  is  that  the  records  at  the  registry  of  deeds  shall  of  themselves 
afford  satisfactory  evidence  whether  any  incumbrance  exists  upon  an 
estate  or  not.  Other  statutory  provisions  are  based  on  this  idea.  An 
attachment  may  be  dissolved  by  the  plaintiff,  or  vacated  by  a  court,  by  a 
<5ertificate  or  bond  filed  in  the  registry.  By  the  act  of  1873  (ch.  128),  a 
recorded  deed  must  take  precedence  of  an  unrecorded  attachment.  It  is 
a  notable  fact  that  the  original  act  of  1838  provided  that  the  officer's 
return,  that  he  had  filed  the  certificate  in  the  registry  of  deeds,  should  be 
"  sufficient  "  evidence  that  he  had  done  so.  That  would  be  prima  facte 
•evidence,  and  not  conclusive.  Undoubtedly,  the  return  on  the  writ  is 
j)rima  facie  evidence  of  the  truth  of  the  facts  legitimately  stated  therein. 

The  tenant  sets  up  that  the  demandant's  deed  was  obtained  by  fraud. 
That  is  not  a  question,  ordinarily,  for  our  inquiry.  But  the  case  furnishes 
no  satisfactory  evidence  of  fraud. 

Judgment  for  demandant, 

Applbton,  C.  J.,  DiOKSBSON,  Dahfobth,  Yibgin  and  Libbbt,  JJ., 
concurred. 
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Indictment  ~^for  UlegeU  voting  •—  when  guttatned  after  verdict. 

Defendant  was  indicted  for  that  he  "  did  willfully,  knowingly  and  nnlawfnlly  Tole  "  al 
an  election  in  a  certain  precinct,  "  having  no  lawful  right  to  vote  at  said  piednct,*' 
and  "well  knowing  himself  not  entitled  by  law  to  Tote  thereat"  Seldt  good  after 
verdict ;  bat  that  it  would  have  been  bad  on  demnrrer  for  not  showing  the  reason  of 
the  disqnaliflcation. 

TNDICTMENT  for  illegal  voting.    The  indictment  was  as  follows  : 

"  Robert  Bruce  is  accused,  bj  the  grand  jury  of  the  county  of  Mult- 
nomah, by  this  indictment,  of  the  crime  of  voting  illegally,  committed  as 
follows : 

«  The  said  Robert  Bruce,  on  the  13th  day  of  October,  A.  D.  1873,  in 
the  county  of  Multnomah  and  State  of  Oregon,  in  the  precinct  of  East 
Portland,  in  said  county  and  State,  did  wUlfully,  knowingly  and  unlaw- 
fully vote  at  a  legally  authorized  election,  then  and  there  being  held  for 
the  purpose  of  electing  a  representative  to  the  Congress  of  the  United 
States,  he,  the  said  Robert  Bruce,  then  and  there  having  no  lawful  right 
to  vote  at  said  precinct  of  East  Portland ;  and  he,  the  said  Robert 
Bruce,  then  and  there  well  knowing  himself  not  entitled  by  law  to  yot« 
thereat,  contrary  to  the  statute/'  etc 
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Appellant,  without  objection  to  the  sufficiency  of  this  indictment, 
pleaded  not  guilty  thereto,  and  upon  the  trial  was  convicted  of  the  crime 
as  charged.  Thereupon,  by  his  counsel,  he  filed  a  motion  in  arrest  of 
judgment,  and  for  a  new  trial,  which,  upon  the  hearing  thereof,  was 
overruled  by  the  court,  and  he  was  sentenced  to  pay  a  fine  of  four  hun- 
dred dollars. 

The  errors  relied  upon  on  the  motion  were :  error  in  admitting  in 
evidence,  against  the  objection  of  appellant,  the  poll-books  of  South 
Portland,  Morrison  and  Northeast  Portland  precincts ;  in  admitting  in 
evidence  testimony  tending  to  show  that  appellant  voted  on  the  18th  day 
of  October,  1873,  at  the  different  precincts  above  named ;  in  admitting 
testimony  to  show  that  the  defendant  was  a  citizen  of  the  State  of 
Oregon,  and  entitled  to  vote  at  any  general  or  special  election  held 
therein. 

BdU  4*  StoU  and  O.  W.  Farrishy  for  appellant 

Durham  Sf  Thompson^  for  the  State. 

BoNHAU,  J.     It  is  claimed  by  counsel  for  appellant  in  this  case : 

1.  That  the  facts  charged  in  the  indictment  do  not  constitute  a  crime* 

2.  That  there  was  a  fatal  variance  between  the  evidence  adduced  by 
the  State  and  the  allegations  of  the  indictment. 

8.  That  the  court  erred  in  admitting  irrelevant  testimony  tending  to 
show  that  the  defendant  voted  at  places  in  Multnomah  county,  on 
October  18,  other  than  East  Portland  precinct. 

These  three  propositions  embrace  all  the  questions  necessary  to  be 
considered  in  this  case,  inasmuch  as  the  other  objection,  that  the  verdict 
of  the  jury  was  against  the  evidence,  could  in  no  event  be  made  available 
in  the  absence  of  a  showing  of  all  the  evidence  in  the  case,  which  the 
bill  of  exceptions  does  not  pretend  to  give. 

The  statute  upon  which  this  indictment  is  based  (Grim.  Code,  §  680) 
reads  as  follows :  '^  If  any  person  shall  vote  or  offer  to  vote  at  any 
legally  authorized  election  in  this  State,  knowing  himself  not  entitled 
by  law  to  vote  thereat,  or  shall  vote  or  offer  to  vote  at  any  poll  or  in 
any  precinct  at  any  such  election,  knowing  himself  not  entitled  by  law 
to  vote  at  such  poll  or  in  such  precinct,  such  person,  upon  conviction 
thereof,  shall  be  punished,"  etc. 

It  was  conceded  on  the  argument,  and  the  bill  of  exceptions  shows, 
that  Robert  Bruce,  the  appellant,  was  a  lawful  voter  within  the  State  of 
Oregon  on  the  18th  day  of  October,  1878,  and  it  would  follow,  under 
our  Constitution  and  election  laws,  that  he  had  the  right  on  that  day  to 
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€a8t  one  vote  at  any  Toting  precinct  within  the  State  for  repreaentatiye 
in  Congress,  provided  there  was  a  legally  authorized  election  for  the 
same  then  held. 

In  view  of  these  facts,  is  the  indictment  in  this  case  sufficient  to  sus- 
tain the  verdict  and  the  judgment  pronounced  upon  it?  While  we 
agree  that  a  demurrer  to  this  indictment  should  have  been  sustained,  had 
one  been  interposed,  on  the  ground  that  it  does  not  substantially  con- 
form to  the  requirements  of  chapter  1,  title  1,  of  the  Criminal  Code, 
yet  we  do  not  think  that  the  defects  in  the  same  are  of  such  a  character 
that  they  may  be  successfully  urged  on  motion  in  arrest  of  judgment 
or  upon  appeal. 

Under  the  provisions  of  chapter  8,  title  1,  of  the  Code  of  Criminal 
Procedure,  the  defendant  had  the  right,  if  he  had  chosen  at  the  proper 
time  and  in  the  proper  manner  to  have  demanded  it,  to  have  required 
that  the  State  should  specify  wherein  and  for  what  reason  he  was  charged 
to  have  been  an  illegal  voter  —  whether  because  he  was  charged  to  be  a 
minor,  a  non-resident  of  the  State,  an  alien  who  had  not .  declared  his 
intention  to  become  a  citizen,  as  required  by  law,  or  that  he  was  not  en- 
titled to  vote  at  the  time  and  place  charged,  because  he  had  already  voted 
at  the  same  election  at  some  other  time  and  place. 

But  having  slept  upon  his  rights  by  failing  to  demand,  by  demurrer,  a 
fuller  specification  of  the  facts  and  circumstances  necessary  to  the  com* 
plete  identification  of  the  transaction  charged  against  him  as  a  crime,  he 
cannot  be  heard  to  object  to  the  indictment  after  a  trial  upon  the  merits, 
when  it  substantially  charges  a  crime  in  the  language  of  the  statute. 

By  his  silence  and  acquiescence,  the  defendant  virtually  says :  *'  I  un- 
derstand the  nature  and  cause  of  the  accusation  against  me,  and  am  ready 
to  meet  it  upon  the  issues  of  fact  raised  by  my  plea  of  not  guilty."  If 
the  defendant  had  not  so  understood  the  accusation,  it  was  his  right  and 
duty  to  have  said  so  by  demurrer,  without  putting  the  court  and  its  officer, 
and  the  county,  to  the  unnecessary  labor  and  expense  of  a  trial,  by  the 
result  of  which  he  had  resolved,  in  advance,  not  to  abide,  if  the  issue 
should  be  found  against  him. 

This  reasoning,  of  course,  does  not  apply  to  an  indictment  which  is 
subject  to  the  ejections  raised  by  the  first  and  fourth  grounds  of  demur- 
rer, as  specified  by  statute.     Crim.  Code,  §§  123,  131. 

Counsel  for  appellant  in  this  case,  in  support  of  their  position  that  the 
indictment  is  fatally  defective  in  not  specifying  the  grounds  of  the  dis- 
qualification of  defendant  as  a  voter  at  East  Portland  precinct,  cite,  with 
mach  reliance,  the  case  of  Qrdnn  v.  The  State,  9  Am.  Rep.  754,  in 
which  the  Supreme  Court  of  the  State  of  Indiana  held  that  an  indictment 
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&r  illegal  noting  very  similar  to  this  was  inraffidyasty  because  it  did  not 
tufficiently  infonn  the  defendant  of  the  precise  nature  of  the  olEeose 
charged^  so  as  to  enable  him  to  prepare  for  his  defense ;  bat  in  the  case 
referred  to>  it  will  be  obserred  that  a  motion  to  gtia^  the  indictment  was 
interposed  by  the  defendant,  which,  after  argument,  was  oyemled  by  the 
court  belowy  and  exceptions  to  the  ruling  duly  taken.  In  the  case  in 
handt  if  the  in<lictment  had  been  demurred  to^  and  the  demurrer  had  been 
overruled,  we  should  hold  the  same  as  was  held  by  the  Supreme  Court  of 
Indiana  in  Quinn  v.  The  Stale;  but  the  cases  do  not  stand  alike —  the 
motion  to  quash  under  the  Indiana  practice  being  equivalent  to  the  de- 
murrer under  ours. 

To  hold  that  every  minor  delect  in  an  indictment  may^  for  the  first 
time,  be  taken  advantage  of  after  trial  upon  the  merits,  would  do  violence 
not  only  to  the  spirit,  bat  to  the  letter  of  our  Code  ol  Criminal  Practice, 
and  would  result  in  entailing  upon  the  public  unnecessary  ezp^ise,  and 
in  many  instances  in  thwarting  the  ends  of  justice. 

We  bold,  then,  that  the  indictment  in  this  case,  although  defective  in 
the  respects  hereinbefore  mentioned,  does  charge  a  crime,  and  that  its 
defects,  not  having  been  objected  to  by  demurrer,  are  cured  after  verdict 
This  view  of  the  case,  as  to  the  sufficienoy  of  the  indictment,  disposes  of 
the  second  and  third  objections  against  the  appellant,  involving  the  ques- 
tions of  iirelevancy  of  the  testimony  and  the  alleged  variance  between 
the  proofs  and  the  allegations  of  the  indictment. 

JudgmeiU  qfirm§iL 


MUSOROYE  V.  BONSEB. 

(6  Or.  818.) 

Deed — registry  —  notice. 

▲  desd  actually  rssoided,  though  not  entitled  to  record,  is  not  eonslnietlve  notioe  to  a 
Babseqnaatgiaiitee ;  but  if  he  has  in  fact  seea  the  leoord  he  is  aftooled  wHh  aotnal 
notice. 

QUIT  in  equity  for  an  injunction.    The  opinion  states  the  case. 

Dolphy  Bnmaugh^  Dolph  and  Simony  for  appellant. 

J5L  KiUin  and  R,  WiUiamSf  for  respondents. 
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Prim,  J.  This  was  a  suit  in  equity,  brought  in  the  Circuit  Court  of 
Multnomah  county  by  Musgrove  against  respondents,  to  restrain  them 
from  cutting  cord  wood  and  removing  it  from  the  lands  described  in  tha 
complaint,  situate  on  Oak  Island,  Multnomah  county,  Oregon.  The 
appellant  and  one  of  the  respondents,  Ruth  M.  Bonser,  each  claim  to  own 
the  land  in  controversy  by  virtue  of  several  deeds  of  conveyance  from 
the  common  grantors,  M.  L.  Armstrong  and  wife.  On  February  15| 
1873,  Armstrong  and  wife  executed  a  deed  of  conveyance  of  the  land  in 
dispute  to  Musgrove,  which  was  duly  recorded  in  the  county  clerk's 
office  of  Multnomah  county  on  February  25,  1873,  and  on  December  4, 
1860,  Armstrong  and  wife,  for  a  valuable  consideration,  executed  a  deed 
of  conveyance  for  the  same  land  to  John  Bonser,  while  in  Washington 
Territory.  This  deed  was  placed  on  the  records  in  the  county  clerk's 
office  of  Multnomah  county  on  December  24,  1860,  but  without  author- 
ity of  law ;  because  the  acknowledgment  of  the  execution  thereof  had 
been  taken  before  a  notary  public  of  Washington  Territory,  and  because 
it  was  deposited  for  record  without  first  having  the  certificate  of  a  clerk 
or  other  proper  certifying  officer  of  a  court  of  record  of  the  county 
or  district  within  which  such  acknowledgment  had  been  taken,  as 
required  by  the  statute  of  Oregon  then  in  force.  Statutes  1854,  p. 
520,  §  12. 

On  January  19,  1866,  John  Bonser  conveyed  by  deed  the  land  in 
controversy  to  Ruth  M.  Bonser  (then  Ruth  M.  Dow)  for  a  valuable 
consideration,  which  was  duly  acknowledged  and  recorded  in  the  county 
clerk's  office. 

As  has  been  stated,  the  deed  of  1860  from  Armstrong  and  wife  to 
John  Bonser  was  acknowledged  before  a  notary  public  of  Washington 
Territory,  where  the  deed  was  executed ;  said  acknowledgment  being  in 
the  following  words : 

"Tebritort  of  Washington, 

"County  of  Clabk, 
"  On  this  4th  day  of  December,  A.  D.  1860,  before  me 


notary  public  in  and  for  said  county,  personally  appeared  M.  L.  Arm- 
strong and  Martha  Jane,  his  wife,  *  *  *  to  me  well  known  to  be 
the  persons  named  in  the  within  deed,  and  after  the  same  was  read  and 
explained  by  me  to  them  they  each  acknowledged  to  me  that  ■ 
signed  and  executed  the  within  deed." 

The  first  point  made  by  counsel  for  appellant  is,  that  the  certificate  of 
acknowledgment  appended  to  the  Bonser  deed  is  fataUy  defective  and  it 
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not  evidence  of  its  execution  without  further  proof.  It  will  be  noticed 
that  the  notary,  instead  of  certifying  that  Armstrong  and  wife  were 
known  to  him  to  be  the  makers  of  the  deed,  certifies  that  they  wer*^ 
known  to  him  to  be  the  persons  named  in  the  written  deed,  and  tha 

^^  they  acknowledged  to  him  that signed  and  executed  the  withii 

deed."  The  omission  of  the  pronoun  they  before  the  word  '*  signed,' 
was  evidently  a  clerical  mistake ;  and  while  the  certificate  is  somewhat 
defective,  yet  we  think  it  substantially  contains  all  the  requisites  of  the 
statute  then  and  there  (Washington  Territory)  in  force.  We  think  it 
may  be  inferred  from  this  certificate  that  Armstrong  and  wife  were  the 
makers  of  the  deed  ;  that  they  were  known  to  the  notary  personally,  and 
that  they  acknowledged  to  him  its  execution.  This  deed  was  not,  how- 
ever, duly  recorded  in  the  county  of  Multnomah,  in  this  State«  where  the 
land  is  situate.  The  statutes  of  1854,  p.  520,  §  12,  require  that  where 
a  deed  is  executed  outside  of  this  State,  unless  the  acknowledgment  is 
taken  before  a  commissioner  appointed  by  the  governor  for  that  pnr« 
pose,  it  shall  have  attached  thereto  a  certificate  of  the  clerk  or  other 
proper  certifying  officer  of  a  court  of  record,  under  the  seal  of  his  office, 
that  the  person  taking  the  acknowledgment  was,  at  the  date  thereof, 
such  officer  as  he  is  therein  represented  to  be,  and  that  the  signature  of 
such  officer  he  believes  to  be  genuine,  and  that  the  deed  is  executed  and 
acknowledged  according  to  the  laws  of  said  State  or  Territory. 

This  deed  not  having  this  certificate  attached  thereto,  though  copied 
by  the  clerk  upon  the  record,  was  not  entitled  to  be  there.  It  being  to 
all  intents  and  purposes  an  unrecorded  deed  at  the  time  appellant  took 
his  conveyance  from  Armstrong  and  wife,  it  did  not  operate  as  construct- 
ive notice  to  appellant.  The  only  effect  of  such  deed  was  to  carry  the 
legal  title  as  against  all  persons  having  actual  notice  of  its  existence. 

By  our  statute  every  deed  not  recorded,  as  required  by  law,  is  void, 
as  against  a  subsequent  purchaser  in  good  faith,  and  for  a  valuable  con- 
sideration, whose  conveyance  shall  be  first  recorded.  It  seems  to  be 
well  settled,  in  this  country,  '^  both  in  law  and  equity,  that  our  recording 
acts  only  apply  in  favor  of  parties  who  have  acted  in  good  faith,"  and  it 
is  therefore  generally  held  that  a  conveyance,  duly  recorded,  passes  no 
title  whatever,  when  taken  with  a  knowledge  of  the  existence  of  a  prior 
unrecorded  deed.  2  Lead.  Cases  in  Equity,  183  ;  9  Johns.  163  ;  4  Mass. 
C87. 

This  brings  us  to  the  question  made  in  the  pleadings,  as  to  whether 
appellant  purchased  the  land  in  controversy  with  a  knowledge  of  the  ex- 
istence of  the  prior  unrecorded  deed  of  Bonser.  This  is  a  fuestion  of 
c.^  fn  he  d^^^rmined  from  the  testimony. 
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On  lookiKg  inlo  the  testimooy  we  find  that,  poor  to  taking  kis  deed, 
MnsgroTB  had  procsred  hk  attorney  to  exMnine  (Jm  records  of  Moltno- 
mah  oomnty,  amd  had  been  inforowd  by  him  that  there  waa  a  deed  on 
recard  for  the  tame  hmd  from  Armstrong  and  wife  to  John  Bonser,  ex- 
ecuted on  Jamoflry  20,  1860,  bnt  that  it  waa  not  entitled  to  be  on  the 
reoerd.  It  also  appears  that,  in  a  oonrrersation  with  Mrs.  Armstrong, 
he  wm  informed  by  her  that  she  and  her  koiband  had  conyeyed  this 
land  to  John  Bosiser.  Notwithstanding  he  was  in  possession  of  all  this 
information  prior  to  taking  the  deed,  he  made  no  inquiry  of  Bonser  aAd 
wife  as  lo  their  rights,  thoogh  they  were  his  neaar  neighbors.  Armstrong 
and  Mwgrov«  were  brothers-in-hiw ;  John  Bonser  was  the  father  of 
Mrs.  Amwtrong,  aad  all  the  parties  were  in  the  habit  of  Tiaiting  each 
other.  From  i^I  the  facts  deTeloped  in  tius  case,  we  haTe  reached  the 
condoiioa  that  they  were  snflksient  to  charge  appellant  with  notice  of 
the  prior  existing  conveyance  of  respondeat,  that  at  least  they  w^ e  suf- 
ficient to  put  him  upon  inquiry.  ^  It  is  not  necessary,  to  constitute  no- 
tice, that  it  should  be  in  tlie  shape  of  a  distinct  and  formal  eommunica- 
tievi,  and  it  wH)  be  implied  in  all  cases  where  a  party  is  shown  to  have 
sweh  means  of  inforning  himself  as  to  justify  the  conclusion  that  he 
might  and  ought  to  hare  arailed  himself  of  them."  Beames  t.  Me^. 
CHntoHy  a  Penn.  67  ;  Boklmtm  v.  Ckyfin,  4  Or.  did. 

The  general  doctrine  is,  that  whatever  is  sufficient  to  direct  the  atten- 
tion  of  a  purchaser  to  the  prior  rights  and  equities  of  third  persons,  and 
*:o  enable  Inm  to  ascertain  their  nature  by  inqviiy,  will  operate  as  notice. 
2  Lead.  Cas.  in  £q.  160;  7  Conn.  324;  2  Paige,  202. 

3a»tm^  Y,  CktteTj  4  Foster,  481,  was  a  case  where  the  deed  had  been 
re^tered,  although  it  had  not  been  executed  according  to  the  statute, 
and  it  was  held  that  while  the  '^  registradon  as  sudi "  did  not  operate  as 
:mwtruettv«  notice  of  the  conveyance,  it  might  operate  as  actual  notice. 
The  covrt  said :  <*  But  if  by  means  of  that  registration  of  the  defective 
deed  the  defendants  had  actual  notice  of  the  plaintiff's  title,  they  are 
charged  with  the  notice  as  in  other  cases.  The  defendants,  when  they 
found  the  copy  of  the  plaintiff's  deed'  on  record,  must  have  mideratood 
that  the  intended  record  was  to  give  information  that  such  a  deed  had 
been  made,  and  that  the  plaintiff  claimed  the  land  under  it.  This  must 
be  regarded  as  actual  notice,  such  as  every  reasonable  and  honest  man 
would  feel  bound  to  act  on." 

In  order  to  enaMe  Mnsgrove  to  claim  preoedenoe  as  a  bona  fids  pur- 
chaser it  most  appear,  not  only  that  he  had  no  notice  of  the  prior  unre^ 
corded  deed  oA  Bonser,  when  the  land  was  pwdiased  from  Armstrong  and 
wife,  bnt  also  at  the  time  the  porchase-money  was  paid  ;  for  if  the  pur* 


DECEMBER  TERM,  1874.  741 

Whitley  v.  Mnrphy. 

chue-mooey  was  paid  after  such  knowledge  ke  ooakL  not  elaim  die  xi^ts 
of  a  htmafdi  purcfaaser.  It  ib  not  enough  that  the  deed  alMMid  express 
a  consideratioD,  bat  it  mast  be  actaally  paid  ta  enable  «ne  to  ckim  the 
protection  of  a  &0Raj£c26  purchaser.  3  Wash,  on  Real  Prop.  299  ;  6  Mich. 
133  ;  1 2  id.  339. 

In  this  suit  it  appears  from  the  testimonj  of  Mosgrove  faiiDself  (ihat  he 
aever  has  paid  any  thing  for  this  land.  He  testifies  that  he  waa  to  pay  lor 
it  by  giving  Armstrong's  minor  son  $1,000  worth  of  cattle;  that  the 
cattle  were  east  of  the  mountains,  and  were  to  be  counted  oat  and  deliv- 
ered from  a  large  band  of  cattle  at  some  futnre  time,  and  that  they  never 
have  been  delivered*  Thas  it  will  be  seen  that  the  oonsideration  still 
remains  unpaid,  nnless  payment  has  been  made  since  the  testiakcny  waa 
taken. 

Anotiier  question  presented  is  in  relation  to  the  possession  of  Mrs.. 
Bonser.  From  the  facts  set  forth  in  the  depositions,  we  have  readied 
the  conclusion  that  her  possession  was  not  of  that  anequirocal  chanMSter 
as  that  standing  alone  it  would  operate  to  charge  Mnsgrovte  with  full 
notice,  bat  taken  in  connection  with  the  facts  already  referred  to  in  rela- 
tion to  the  deed,  we  think  the  conclusion  we  haire  reached  is  strengthened 
and  fortaiied. 

If  follows  from  the  view  above  ezprened,  that  the  daevee  ahodd  be 
affirmed. 


Whitley  v.  Muspht. 

(«  Or.  328.) 
CWmtfMii  proudun  —  appeal  abaUs  on  death  of  de/endaiU  —  ^ffaei  •/  di&oA  aa 

Oa  aa  faidicbmeot  Jor  a  iakmy  the  pdaoner  was  oonridsd  and  aentenoed  to  he  hn« 
prisoned  and  to  pay  the  ooets  of  proaecation.  He  appealed,  and  pending  the  appeal 
died.  Eddy  (1)  that  the  appeal  was  abated  ;  (2)  that  the  judgment  lor  costs  zanained 
la  foTce  ;  and  (3)  that  execation  might  issue  thereon  against  his  estate. 


SUIT  in  equity  against  the  clerk  and  the  sheriff  of  Marion  ommXff  and 
others,  to  enjoin  the  collection  of  costs  in  the  case  of  The  State  v. 
1»%(%,  deceased. 

The  complaint  shows  that  the  said  Susan  Whitley  is  the  sole  executrix 
of  the  estate  of  A.  H.  Whitky^  deceased.     That  said  A.  H.  WUtley 
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died  on  the  6th  day  of  October,  1878.  That  on  the  17th  of  October, 
1878,  appellant  was  duly  appointed  sole  executrix  of  the  estate,  and 
immediately  qualified  and  entered  upon  the  dischai^e  of  her  trust,  and  is 
still  acting  as  such.  That  in  November,  1872J  the  said  A.  H.  Whitley 
was  defendant  in  a  criminal  action,  prosecuted  by  the  State  of  Oregon, 
in  the  county  of  Polk,  against  him  for  an  assault  with  intent  to  kill, 
committed  against  the  person  of  Tilmon  Glaze ;  that  afterward  the  case 
was  transferred  to  the  county  of  Marion  for  trial,  and  was  tried  at  the 
June  term,  1878. 

That  the  trial  resulted  in  the  conviction  of  Whitley  of  an  assault  with 
intent  to  kill  said  Glaze ;  that  judgment  was  rendered  upon  the  convic- 
tion that  said  Whitley  be  imprisoned  in  the  penitentiary  for  one  year 
and  pay  the  costs  and  disbursements  of  the  action. 

That  an  appeal  was  duly  taken  by  Whitley  to  the  Supreme  Court, 
and  the  certificate  of  Judge  Bonham  obtained  that  there  was  probable 
cause  for  said  appeal. 

That  on  the  6th  day  of  October,  1878,  the  said  Whitley  was  shot  and 
killed;  that  afterward,  on  the  21st  day  of  January,  1874,  the  said 
Supreme  Court,  without  notice  to  the  executrix,  and  without  bringing 
her  into  court,  or  by  a  suggestion  of  the  death  of  said  Whitley  being 
made  of  record,  and  without  the  substitution  of  plaintiff  as  the  legal 
representative  of  his  estate,  adjudged  '^  that  said  appeal  do  abate  ; "  that 
this  court  sent  its  mandate  to  that  effect  to  the  court  below  ;  that  the 
court  did  not  abate  the  action  or  make  any  other  judgment  in  the  cause, 
except  to  abate  the  appeal. 

That  the  court  did  not  make  any  order  regarding  the  costs  in  the 
case. 

Then  follows  a  general  allegation  that  the  costs  were  illegally  taxed, 
and  that  an  execution  was  issued  on  the  judgment  of  conviction  against 
Whitley  for  the  costs  and  disbursements  of  the  trial,  amounting  to 
$1,870.50,  which  was  levied  upon  Whitley's  property,  and  closing  with  a 
prayer  for  an  injunction  against  the  defendants. 

To  this  complaint,  defendants,  by  their  counsel,  interposed  a  demurrer 
containing  fourteen  specifications  as  grounds  of  demurrer. 

The  court  below  sustained  the  demurrer  and  dismissed  the  cause,  from 
which  ruling  upon  said  demurrer  plaintiff  appeals  and  brings  the  case 
into  this  court. 

£  C  Bronaughy  P.  (7.  Sullivan  and  6,  W,  Lawton^  for  appeUaoi. 
Jfihn  KeUay  and  X  X  Whitney^  District  Attorney,  for  respondents. 
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Burnett,  J.  In  this  case,  the  principal  question  presented  is,  whether 
the  appeal  in  a  criminal  case  vacates  the  judgment  entered  in  the  court 
below,  or  simply  suspends  its  operation  ? 

The  Criminal  Code  (page  871,  §  287)  provides  that  "an  appeal  from 
a  judgment  on  a  conviction  stays  the  execution  of  the  judgment,  upon 
filing,  with  the  notice  of  appeal,  a  certificate  of  the  judge  of  the  court  in 
which  the  conviction  was  bad,  or  of  a  judge  of  the  Supreme  Court,  that 
in  his  opinion  there  is  probable  cause  for  the  appeal,  but  not  otherwise." 
That  is  to  say,  if  a  defendant  in  a  criminal  action  can  get  that  kind  of 
a  certificate  from  the  judge,  he  would  be  relieved  from  the  effects  of  the 
judgment  against  him  during  the  pendency  of  the  appeal,  otherwise  the 
judgment  would  be  enforced  against  him,  notwithstanding  his  appeal ; 
hence  the  appeal  does  not  even  suspend  the  judgment,  much  less  vacate 
it;  and  a  prisoner  might  be  incarcerated  in  the  penitentiary  under  i 
judgment  of  the  Circuit  Court  while  his  appeal  from  that  judgment 
would  be  undergoing  judicial  investigation  in  this  court,  and  if  the  judg* 
ment  under  which  he  was  imprisoned  should  be  afiirmed,  there  would  be 
no  ground  for  saying  that  there  were  two  judgments  against  him. 
Taking  into  view  the  different  provisions  of  the  statute,  it  would  seem 
very  dear  that  an  appeal  in  a  criminal  case  does  not  vacate  the  judg- 
ment, nor  suspend  its  operation,  except  in  those  cases  where  the  certifi- 
cate of  the  judge  is  obtained  of  probable  cause,  and  this  view  appears  to 
be  sustained  by  all  of  the  authorities,  except  the  case  in  64  N.  C. 
599.  In  the  case  in  12  Md.  322,  cited  by  appellant's  counsel,  the 
court  says :  '*  The  judgment  in  a  criminal  cause  cannot  be  considered 
as  final  and  conclusive  to  every  intent,  notwithstanding  the  removal 
of  the  record  to  a  Superior  Court.  If  this  were  so,  there  would  be  no 
use  in  taking  the  appeal  or  suing  out  a  writ  of  error.  To  be  sure,  this 
does  not  operate  to  stay  the  execution  of  the  sentence,  if  the  Statf 
chooses  to  proceed  on  the  judgment;  but  when  decided  in  favor  of  the 
accused,  the  reversal  will  operate  as  far  as  possible  for  his  relief." 

That  would  be  just  the  result  under  our  statute  in  cases  where  n< 
certificate  was  obtained  from  the  judge,  of  probable  cause,  and  it  doet 
not  appear  that  the  Maryland  statute  bad  any  provision  like  ours  for 
staying  the  execution  of  the  judgment  during  the  appeal. 

The  case  in  64  N.  C,  before  referred  to,  holds  that  an  appeal  in  a 
criminal  case  in  that  State  vacates  the  judgment  appealed  from. 
Whether  the  statute  under  which  that  decision  was  made  is  like  the  stat- 
ute of  this  State  or  not,  does  not  appear,  and  it  is  fair  to  presume 
that  it  was  different  from  the  Maryland  statute  and  different  from  ours, 
or  no  such  decision  would  have  been  made. 
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If,  then,  the  ezecntion  of  the  judgment  in  this  ease  in  the  Circuit  Goort 
was  merely  suspended  by  the  appeal,  together  with  the  certificate  of  the 
judge,  whenever  that  appeal  abated  it  left  the  judgment  in  the  oourt  be- 
low in  full  force.  When  the  judgment  was  rendered  against  Whitley 
that  he  be  imprisoned  in  the  penitentiary  for  one  year,  and  pay  the  costs 
and  disbursements  of  the  action,  it  derolyed  upon  him  to  procure  a  re* 
versal  of  that  judgment  if  he  expected  to  escape  the  sentence  inflicted  by 
it,  or  save  his  property  from  the  payment  of  the  costs  and  disbursements 
adjudged  against  him.  That  he  had  taken  steps  to  get  it  reversed  does 
not  signify  ;  his  dying  as  completely  satisfied  the  sentence  of  the  law  as 
if  he  had  lived  and  served  out  his  time  in  the  penitentiary  ;  but  it  did  not 
satisfy  the  judgment  for  costs  and  disbursements  any  more  than  his  serv 
ing  out  his  time  in  the  penitentiary  would  have  done. 

It  is  claimed  by  counsel  for  appellant  that,  admitting  that  the  execu- 
tion of  the  judgment  against  Whitley  was  only  suspended  by  the  appeal 
and  certificate  of  the  judge,  yet  the  death  of  Whitley,  preventing  Uie 
judgment  from  being  carried  into  effect,  so  fax  as  it  inflicted  punish* 
ment  upon  the  person  of  the  defendant,  the  costs  and  disbursements 
of  the  action  cannot  now  be  collected  from  Whitley's  property,  as  they 
were  the  mere  incidents  to  the  judgment  of  conviction ;  or,  in  other 
words,  that  you  cannot  enforce  part  of  the  judgment,  without  enforcing 
the  whole  of  it.  But  this  position  is  not  tenable.  The  statute,  in 
the  first  place,  provides  that  the  State  shall  have  a  lien  against  the 
property  of  the  defendant  for  costs  and  disbursements  in  cases  of  a 
felony,  from  the  time  of  the  commission  of  the  offense.  Criminal  Code» 
{763. 

Again,  it  is  provided  that  a  judgment  that  the  defendant  pay  costs  and 
disbursements  shall  be  docketed  as  a  judgment  in  a  civil  action,  and  en- 
forced in  the  same  manner.     Criminal  Code,  §§  211,  212. 

That  portion  of  the  judgment  inflicting  imprisonment  would  have  to 
be  enforced  as  provided  by  section  214  of  the  Criminal  Code,  which  is  by 
delivering  the  body  of  the  defendant,  together  with  a  copy  of  the  judg- 
ment, to  the  keeper  of  the  prison ;  thus  showing  that  the  judgment  is 
carried  into  effect  by  two  separate  and  independent  kinds  of  process,  and 
the  failure  to  enforce  one  part  of  the  judgment  no  more  invalidates  the 
other  than  the  enforcement  of  one  part  satisfies  the  other.  Suppose  tliat 
Whitley,  instead  of  taking  an  appeal,  had  left  the  country,  it  would 
hardly  be  contended  that  his  property  would  not  be  liable  for  the  costs 
and  disbursements  of  the  criminal  action,  independent  of  the  liability  of 
his  bondsman.  Or,  suppose  that  he  had  served  out  his  time  in  the  peni- 
tentiary under  the  sentence  inflicted  by  the  judgment ;  diat  would  satisfy 
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that  part  of  the  judgment,  but  it  would  still  stand  as  to  the  costs  and 
disbursements,  and  be  a  lien  on  all  of  his  property. 

It  is  claimed  by  appellant's  counsel  that  the  execution  was  not  issued 
in  pursuance  of  subdivision  2  of  section  273  of  the  Code ;  but  in  look- 
ing into  the  oomplaint  it  appears  that  no  issue  is  tendered  upon  that  point, 
and  as  there  is  no  copy  of  the  execution  annexed  to  the  complaint  we 
are  bound  to  presume  that  it  was  issued  in  accordance  with  the  law. 
Civil  Code,  §  7&6,  subd.  15. 

It  is  farther  claimed  by  the  appellant,  that  the  amount  of  costs  and 
disbursements  taxed  against  the  defendant  in  the  case  of  The  State  of 
Oregon  v.  WhUley  is  incorrect  and  a  part  of  it  should  not  be  paid,  and 
that  if  Whitley's  property  is  liable  still,  his  representatives  are  entitled 
to  contest  the  correctness  of  the  amount  taxed.  It  is  no  doubt  correct 
that  if  these  costs  and  disbursements  are  illegally  and  fraudulently  taxed, 
the  appellant  has  a  right  to  have  that  taxation  corrected. 

The  only  provisions  of  the  statute  relatiDg  to  the  taxation  of  costs  in 
.criminal  cases  are  found  on  page  815,  secdon  1043  of  the  Civil  Code,  and 
page  606,  sections  20  and  21  of  the  General  Laws.  There  is  no  provision 
for  an  appeal  from  the  clerk's  taxation  of  costs  and  disbursements  in  crimi- 
nal cases,  and  the  only  relief  a  party  would  have  would  be  under  the 
former  practice,  to  apply  to  the  court  by  a  motion  to  correct  the  taxation 
made  by  the  derk.  Admitting  that  a  party  might  have  a  remedy  in  that 
way,  he  is  not  bound  to  take  that  course,  and  if  Whitley  was  now  living 
and  an  execution  had  been  levied  upon  his  property  to  pay  these  costs 
and  disbursements,  he  would  have  a  right  to  come  into  court  and  show 
that  a  fraud  had  been  practiced  on  him  in  the  taxation  of  the  costs.  But 
the  allegations  of  the  fraud  in  this  kind  of  a  case  must  be  the  same  that 
they  would  be  in  any  other.  Where  a  court  of  equity  is  called  on  to 
interfere  in  case  of  fraud,  a  bill  for  relief  on  the  ground  of  fraud  must  be 
specific  in  stating  the  facts  which  constitute  the  fraud  ;  it  is  not  sufficient 
to  charge  fraud  in  general  terms.  Kent  v.  Snyder^  30  Cal.  666  ;  Castle 
V.  Bader,  23  id.  75 ;  Moore  v.  Green,  29  How.  Pr.  69. 

In  this  case  the  allegations  in  the  bill  are  too  general.  There  are  no 
specific  facts  alleged  upon  which  issue  could  be  taken  and  evidence 
introduced  to  show  in  what  respect  the  taxation  of  the  costs  and  disburse* 
ments  was  illegal  and  fraudulent. 

Judgment  affirmed  and  conq>kdnt  dismissed  unthout  prejudiee. 
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State  v.  Ghuboh. 

(5  Or.  875.) 

Election  —  bribery  —  offering  to  give  salary  to  county  —  pleading, 

in,  an  action  in  the  nature  of  quo  warranto  to  declare  void  the  election  of  a  county  officer 
on  the  ground  that  he  offered,  before  election,  to  pay  a  part  of  his  salary  into  the 
county  treasury  if  he  should  be  choeeu,  AeM,  that  the  complaint  was  bad  for  not 
showing  that  voters  influenced  by  such  offer  were  tax  payers  of  the  county  or  would 
otherwise  be  benefited  by  the  performance  of  the  promise. 

ACTION  under  section  354  of  the  Civil  Code,  for  the  purpose  of  haying 
the  respondent  adjudged  ineligible  to  hold  the  office  of  county  judge 
of  Grant  county,  and  to  have  him  ousted  therefrom. 

It  is  alleged  in  the  complaint,  in  substance,  that  at  tiie  June  election, 
1874,  the  relator,  the  respondent,  and  Eli  Lester  were  candidates  for 
county  judge  of  Grant  county ;  that  the  respondent  receiyed  two  hun- 
<lred  and  seyenty-six  votes ;  the  relator,  two  hundred  and  seventeen ; 
and  Lester,  one  hundred  and  six ;  that  at  such  election  the  respondent 
induced  seventy  voters  to  vote  for  him,  upon  the  promise  that,  if  he  was 
elected  to  the  office  of  county  judge,  he  would  pay  two  hundred  dollars  per 
annum  out  of  his  salary  (eight  hundred  dollars),  into  the  county  treasury 
of  Grant  county  ;  that  the  respondent  received  a  certificate  of  election, 
and  thereafter  usurped  the  office,  etc. 

The  respondent  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  judgment  rendered  in  favor  of  respondent  for  his 
€08ts,  from  which  judgment  this  appeal  is  taken* 

B.  Whitteny  for  appellant. 

M.  Dusiin,  in  person,  for  respondent. 

BoNHAM,  C.  J.  Section  354  of  the  Civil  Code,  under  which  this  proceed- 
ing was  instituted,  declares  that  ^^  an  action  at  law  may  be  maintained  in 
the  name  of  the  State,  upon  the  information  of  the  prosecuting  attorney, 
or  upon  the  relation  of  a  private  party,  against  the  person  offending,  in 
the  following  cases : 

'*  1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  public  office,  civil  or  military,  or  any  franchise  within  this 
State,  or  any  office  in  a  corporation,  either  public  or  private,  created  or 
formed  by  or  under  the  authority  of  this  State." 
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It  is  not  claimed  in  this  case  that  the  respondent  either  bribed  or  of« 
fered  to  bribe,  or  reward  directly,  any  one  of  the  seventy  voters  named 
in  the  complaint ;  bjit  it  is  claimed  that  a  promise  to  reward  a  third  per- 
son, whether  it  be  a  natural  or  artificial  person,  would  be  within  the 
spirit  of  the  law,  and  would  embrace  the  mischief  which  it  is  intended 
to  obviate. 

Our  Criminal  Code  (§  627)  makes  it  a  felony  to  pay  or  promise  to  pay 
any  valuable  consideration,  or  thing  whatever,  to  influence  a  voter  to 
vote  for  or  against  a  particular  person,  at  any  legally  authorized  election 
in  this  State,  and  denounces  the  act  as  bribing  or  offering  to  bribe  a 
voter. 

Section  7  of  article  2  of  our  State  Constitution  declares  that  ^  every 
person  shall  be  disqualified  from  holding  office,  during  the  term  for  which 
he  may  have  been  elected,  who  shall  have  given  or  offered  a  bribe,  threat, 
or  reward  to  procure  his  election." 

It  is  claimed  by  respondent  that  the  complaint,  in  any  view  of  the 
cifee,  fails  to  show  that  respondent  comes  either  within  the  purview  of 
section  627  of  the  Criminal  Code,  or  section  7  of  article  2  of  our  State 
Constitution,  hereinbefore  referred  to,  for  the  reason  that  it  does  not  ap- 
pear from  the  complaint  that  any  one  of  the  seventy  voters  therein 
referred  to  and  named,  was  a  tax  payer  in  Grant  county. 

It  is  not  charged  that  the  respondent  has  actually  paid  into  the  treas- 
ury of  Grant  county  any  part  of  his  salary  as  county  judge,  under  the 
promise  made  to  the  seventy  voters  referred  to,  but  it  is  only  charged 
that  he  promised  to  do  so,  in  order  to  secure  their  votes. 

What  is  meant  by  the  term  ^^  reward,"  as  used  in  the  Constitution,  and 
in  section  627  of  the  laws  referred  to  ?  Burrill  defines  a  reward  to  mean 
<<  compensation  or  remuneration  for  services ;  a  sum  of  money  paid  or 
taken  for  doing  or  forbearing  to  do  some  act." 

The  payment  of  stipulated  sums  of  money  into  the  county  treasury  of 
Grant  county,  by  the  respondent,  would  inure  to  the  benefit  of  the  resi- 
dent property-holders  and  tax  payers  of  that  county,  by  reducing  pro 
tanto  the  rates  necessary  to  be  levied  by  the  county  authorities  to  main- 
tain its  corporate  government  and  other  expenses  incidental  thereto. 
But  unless  it  appears  from  the  complaint  that  the  seventy  voters,  or 
some  of  them,  at  least,  were  tax  payers,  we  hardly  think  it  could  be 
claimed  that  they  would  have  been  compensated,  or  remunerated,  for 
casting  their  votes  for  respondent,  if  he  had  performed  his  agreement  to 
pay  two  hundred  dollars  per  annum  of  his  salary  into  the  county  treasury. 
If  the  promise  executed  would  not  have  operated  as  a  reward,  the  same 
promise  unexecuted  would  not  operate  as  a  promise  to  reward. 
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It  might  be  rerj  plaosiblj  argued,  it  is  true,  that,  as  a  matter  of  fact, 
probably  some  of  the  seveuty  voters  named  in  the  complaint  of  the  relator 
were  at  the  time  tax  payers  in  Grant  county,  and,  lor  that  reason,  would 
have  been  at  least  indirectly  benefited  by  the  payment  of  money  into 
the  county  treasury.  But  that  will  not  do;  In  the  construction  of 
pleadings,  under  a  statute  or  constitutional  provision,  penal  in  its  char- 
acter, there  is  no  authority  for  indulging  in  presumptions  or  probabilities 
of  this  nature. 

It  was  also  urged,  upon  the  argument  of  this  cause  by  respondent, 
that  the  charge  made  against  him  in  the  complaint  that  he  had  promised 
the  seventy  voters  of  Grant  county  therein  named,  to  pay  two  hundred 
dollars  per  an^um  of  his  salary  as  county  judge  into  the  county  treasury 
in  case  of  his  election,  would  not,  in  any  event,  be  a  promise  "  to  reward 
a  voter  "  within  the  meaning  of  section  7,  article  2,  of  our  Constitution, 
or  within  the  meaning  of  section  627  of  the  Criminal  Code.  In  answer 
to  this,  counsel  for  appellant  cites  the  case  of  77ie  State  of  Wisconsin 
ex  rel  Newell  v.  Pttrdy,  36  Wis.  218 ;  S.  C,  17  Am.  Rep.  485. 

In  order  to  constitute  the  rewarding  or  the  bribing  of  a  voter  by  a 
candidate  for  office,  we  do  not  think  it  essential  that  the  candidate  should 
pay  the  price  agreed  upon  for  such  vote  directly  into  the  hands  of  the 
voter  in  question  ;  but  the  same  results  would  foUow  the  payment  of  the 
purchase-price  to  a  third  person,  or  to  an  association  or  oommunity  of 
persons,  if  so  made  by  the  direction  of  the  voter,  and  for  his  use  and 
benefit.  A  payment,  under  such  circumstances,  would  be  made  to  the 
agent  of  the  voter,  and  in  contemplation  of  law  would  be  a  payment  to 
him. 

It  is  doubtless  true,  in  some  instances,  in  cases  like  this,  that  an  offer 
made  by  a  candidate  to  discharge  the  duties  of  the  office  which  he  seeks 
for  less  than  the  salary  fixed  by  law,  is  made  in  good  faith  and  for  the 
purpose  of  promoting  retrenchment  and  reform  in  the  administration  of 
public  affairs.  Such  may  have  been  the  motives  which  actuated  the  re- 
spondent in  this  case ;  but  of  that  we  cannot  speak,  because  the  merits 
of  the  case  are  not  before  us  in  that  respect.  Yet  we  are  clearly  of  the 
opinion  that  the  general  tendency  of  the  practice,  by  candidates  for  office, 
in  offering,  directly  or  indirectly,  any  pecuniary  consideration  whatso 
ever  to  secure  the  votes  of  electors,  is  demoralizing  in  its  effects,  and 
contravenes  well-established  principles  of  public  policy ;  although  the 
act  may,  in  many  cases,  fall  short  of  bribery  under  the  criminal  law. 
And,  in  this  connection,  we  desire  to  quote  from  and  give  full  sanction 
to  the  earnest  and  logical  opinion  of  Mr.  Justice  Lton,  in  the  case  of 
The  State  of  Wisconsin  v.  Purdy^  above  cited. 
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In  this  case,  Newell,  the  relator,  published  a  card,  addressed  to  the 
voters  of  Vernon  county,  offering  himself  as  a  candidate  for  the  office 
of  county  judge  of  said  county,  and  pledging  himself,  if  elected,  to  dis- 
charge the  duties  of  the  office  for  seven  hundred  dollars,  the  lawful 
salary  being  one  thousand  dollars  per  annum.  The  defendant  Purdy, 
who  was  at  the  time  the  acting  incumbent  of  the  offioe  in  question,  re- 
fused to  surrender  the  office  to  Newell,  for  the  reason,  as  alleged  in  his 
answer,  that  one  hundred  of  the  voters  and  tax  payers  of  said  Ver- 
non county,  who  had  intended  to  vote  for  him  (Purdy)  for  said 
office  of  county  judge,  were,  by  th^  corrupt  and  unlawful  promise 
of  Newell,  induced  to  change  their  minds  and  to  cast  their  votes  for 
said  Newell  for  said  office.  In  deciding  the  case,  Mr.  Justice  Lyon 
aaid: 

'^  It  was  argued  by  the  learned  attorney-general,  that  the  proposition 
made  by  the  relator  to  the  voters  of  Vernon  county,  was  merely  a  pro- 
test against  high  salaries ;  and,  being  in  the  direction  of  reform  and 
economy  in  public  expenditures,  should  rather  be  commended  than  cen- 
sured. 

"  Promises,  made  to  the  people  by  candidates  for  public  office,  that,  if 
elected,  they  will  practice  a  rigid  economy  in  the  expenditures  of  their 
several  departments,  are  unobjectionable ;  and,  if  the  successful  candi- 
date fulfills  his  pledge  in  that  behalf,  he  is  entitled  to  eommendation.  In 
such  case,  the  candidate  only  promises  to  perform  a  legal  and  a  moral 
duty.  For  example,  should  a  candidate  for  governor  promise  that,  if 
elected,  he  would  discharge  all  persons  employed  by  the  State  whose 
services  are  not  needed,  or,  that  he  would  prevent  all  unnecessary  expen- 
(Htnre  of  public  funds,  so  far  as  he  may  have  power  to  do  so,  this  is  only 
a  promise  that,  if  elected,  he  will,  in  those  respects,  faithfully  perform 
the  duties  of  his  office.  In  other  words,  it  is  a  promise  that  he  will  not 
violate  his  official  oath.  But,  should  such  candidate  propose  to  the 
voters  and  tax  payers  of  the  State,  that,  if  they  will  elect  him  to  the  of- 
fice of  governor,  he  will  serve  the  State  therein  gratuitously,  or  for  one- 
half  the  salary  allowed  by  the  Constitution,  and  pay  the  rent  of  an  exec- 
utive office,  and  the  expenses  of  fuel,  stationery,  and  other  incidentals 
pertaining  thereto,  out  of  his  own  pocket,  his  proposition  has  an  entirely 
different  aspect.  In  the  one  case,  the  candidate  promises  that,  if  he  is 
elected,  he  wiU  regard  his  official  oath,  and  faithfully  and  honestly  dis- 
charge his  official  duty ;  while,  in  the  other  case,  he  proposes  to  buy  the 
office  with  promises  to  pay  therefor  in  personal  services,  or  money,  or 
both.  The  one  tends  to  economy  and  true  reform,  but  the  tendency  oi 
the  other  is  to  introduce  into  elections  a  most  mischievous  element,  very 
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nearly  allied  to  bribery* — an  element  which  never  has  been  tolerated 
(and  never  can  be,  with  safety)  by  any  free  government.  But,  we  are 
told  that  propositions  similar  to  that  of  the  relator  are  very  frequently 
made  by  candidates  for  public  offices.  We  have  seen  no  case  in  the 
books,  and  none  is  within  the  recollection  of  any  member  of  this  court, 
before  the  present  case  was  brought  to  our  notice,  where  a  candidate  for 
an  important  judicial  office  has  offered  to  donate  money  or  official  ser- 
vices to  the  public,  as  a  consideration  for  his  election.  We  must  be  per- 
mitted, therefore,  to  doubt  whether  such  transactions  are  of  frequent  oo- 
currenoe.  On  the  contrary,  we  think  they  are  not  sustained  by  an  en- 
lightened public  sentiment,  and  that  they  occur  very  rarely.  If  the 
course  pursued  by  the  relator  should  receive  judicial  sanction,  it  is  more 
than  probable  that  all  those  public  offices  which  are  deemed  desirable 
would,  in  time,  become  the  objects  of  pecuniary  bids,  or  offers  ;  and,  in 
many  cases,  would  be  bestowed  upon  the  highest  bidders,  without  much 
regard  to  their  fitness  for  the  positions  thus  purchased  by  them.  At  least, 
such  would  be  the  inevitable  tendency.  The  evils  of  such  a  condition 
are  of  very  grave  import,  and  we  are  warned  by  the  wisdom  and  expe- 
rience of  centuries  to  avoid  them. 

''  When  our  elections  to  fill  public  offices  cease  to  express  the  free,  in- 
telligent, and  unbiased  judgment  and  choice  of  the  electors,  when  they 
shall  be  controlled  or  materially  influenced  by  pecuniary  offers  made  by 
the  candidates,  whether  to  the  electors  or  to  the  municipality  (which  Ls 
but  the  aggregation  of  the  electors),  a  most  vital  condition  of  free  gov- 
ernment will  be  disregarded.  The  tendency  might  be,  in  such  cases,  to 
banish  from  the  public  service  all  who  will  not  pay  for  the  privilege  of 
being  employed  therein,  and  to  fill  it  with  less  scrupulous,  and,  there- 
fore, less  trustworthy  and  less  deserving  men.  Elections  by  the  people 
might  thus  cease  to  express  the  free  and  unbiased  judgment  and  wiU  of 
the  people,  but  might  be  controlled  by  mercenary  considerations,  either 
public  or  private,  or  both,  and  would  thus  speedily  and  justly  fall  into 
public  contempt. 

"  So  far  as  we  are  advised,  no  judicial  tribunal  has  given  any  counte- 
nance whatever  to  any  practice  or  act  which  tends  in  that  direction,  but 
the  courts  have  steadily  held  that  popular  elections  must  be  kept  free  from 
any  taint  of  corruption,  and  from  all  improper  or  unlawful  influences 
whatever.  *  *  *  We  would  not  hold  that  a  man  may  buy  a  public 
office,  especially  a  most  important  and  responsible  judicial  office,  just  as 
he  would  buy  a  horse  at  auction  ;  that  is,  by  offering  to  pay  more  for  it 
than  any  other  person  is  willing  to  pay  We  can  never  give  the  sano- 
tion  of  this  court  to  a  doctrine  so  pernicious." 
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The  views  of  the  Supreme  Court  of  the  State  of  Wificonsin  are  so 
forcibly  and  pointedly  expressed  on  the  subject  under  review  in  this 
case,  that  we  could  not  refrain  from  quoting  thus  extensively  from  the 
opinion  of  the  court  as  there  rendered. 

It  was  furthermore  claimed  by  respondent  in  this  case,  that  if  the 
complaint  herein  should  be  held  sufficient  to  require  him  to  answer 
thereto,  it  would  then  charge  him  with  the  crime  of  attempting  to  bribe 
a  voter,  as  defined  by  section  627  of  the  Criminal  Code,  and  that  judg- 
ment of  conviction  upon  a  trial  by  indictment  must  precede  a  trial  and 
judgment  of  ouster  under  the  proceedings  instituted  by  the  relator  in 
this  case.  Upon  this  point  we  do  not  deem  it  necessary  to  pass  for  the 
purposes  of  this  case,  inasmuch  as  we  hold  that  the  complaint  is  defective 
in  not  showing  that  any  of  the  seventy  voters  named  were  tax  payers  in 
Grant  county ;  or  that  they,  or  any  of  them,  would  be  beneficially  interested 
by  the  payment  into  the  county  treasury  of  the  two  hundred  dollars  per 
annum,  which  respondent  is  charged  by  the  relator  with  having  promised 
said  seventy  voters  so  to  pay,  as  an  induoemeot  to  them  to  vote  for  him 
hr  the  office  of  county  judge. 

Judgment  affirmei^ 
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Mvidenoe — amount  of,  indvU  aetioninioolving  a  ertme. 

On  the  trial  of  a  cMl  action  wherein  the  claim  or  defense  is  based  on  an  alleged  fzand, 
the  issae  may  be  determined  in  accordance  with  the  preponderance  or  weight  of 
evidence,  whether  the  facts  oonstitating  the  alleged  fraud  do,  or  do  not,  amount  to 
an  indictable  offense.* 

MOTION  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Muskingom  oountj. 
The  original  action  was  brought  by  William  Greaves  against  Jones, 
Stranathan  &  Co.,  to  recover  a  balance  alleged  to  be  due  to  the  plaintiff 
for  labor  and  materials  in  tin-roofing  a  store-house  of  defendants  under 
a  special  contract  The  contract,  as  the  plain tifiE  claimed,  designated  the 
material  to  be  used  as  ^'  the  best  quality  of  roofing-tin ;  "  but  the  defend- 
ants claimed  that  the  contract  required  <*  ix  charcoal  tin  *'  to  be  used. 
The  latter  is  the  better  quality  of  tin,  and  worth  four  dollars  per  box 
more  than  the  former.  The  contract  was  entered  in  this  way :  The 
defendants  proposed  for  bids  in  writing,  specifying  the  quality  of  the 
material  to  be  furnished  for  the  roof  by  the  bidder ;  the  plaintiff's  bid 
was  $1,100,  which  bid  the  defendants  accepted  and  promised  to  pay. 
Afterward,  the  plaintiff  purchased  tin  of  the  quality  known  as  *^  the  best 
quality  of  roofing  tin  ; "  whereupon  the  defendants  objected  to  the  use  of 

*  See  Kane  v.  ffibemia  Im,  Oo.^  ante,  p..  409  and  note. 
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this  qwditj  af  tin,  unless  the  plaintiff  would  agree  to  abate  from  the  coi^ 
tract  price  four  dollars  per  box  of  tin.  The  plaintiff  agreed  to  the  reduc- 
tion and  used  the  material  so  purchased  in  making  the  roof.  Af terward, 
the  plaintiff  refused  to  accept  in  payment  less  thivn  the  original  contract 
price,  on  the  ground  that  his  agreement  to  abate  the  four  dollars  per  box 
was  obtained  by  the  fraudulent  acts  and  representations  of  the  defend- 
ants. The  fraud  practiced  by  the  defendants,  as  claimed  by  the  plain- 
tiff, was  thus  :  That  after  the  making  of  the  original  contract,  the 
defendants  fraudulently  altered  the  written  proposal  for  bids,  by  insert- 
ing the  words  ''  ix  charcoal  tin,''  and  afterward  induced  the  plaintiff  to 
believe  that  the  specification  of  materials,  at  the  time  plaintiff's  bid  was 
made,  required  the  furnishing  of  the  better  and  higher  priced  quality  of 
tin. 

This  question  of  fraud  was  put  in  issue  by  the  pleadings,  and  testi- 
snony  was  offered,  on  the  trial,  tending  to  prove  the  issue  on  both  sides. 

The  Court  of  Common  Pleas  was  requested  by  the  defendants  to 
•charge  the  jury  that  before  they  could  find  the  defendants  guilty  of  the 
fraud  alleged,  they  must  be  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  fraud  had  been  committed.  This  request  the  court 
i>efiised  to  give,  but  did  charge  that  a  preponderance  of  evidence  would 
be  sufficient  to  prove  the  same.  Exceptions  were  taken.  Verdict  and 
judgment  were  rendered  for  the  plaintiff.  On  error,  the  District  Court 
affirmed  the  judgment  below ;  and  the  only  matters  assigned  for  error 
here  relate  to  the  refusal  of  the  Common  Pleas  to  charge  as  requested 
and  to  the  charge  as  given. 

JBvans  Sf  Beard,  for  the  motion. 

Jfcf.  M.  Granger,  with  whom  wasrZ).  S.  Gary,  contra. 

McIltaine,  C.  J.  There  is  no  doctrine  of  the  law  settled  more 
tonly  than  the  rule  which  authorizes  issues  of  fact  in  civil  cases  to  be 
determined  in  accordance  with  the  preponderance  or  weight  of  the  evi- 
dence. The  reason  df  the  rule  no  doubt  is,  that  as  between  man  and 
man,  where  a  loss  must  fall  upon  one  or  the  other,  it  is  right  that  the 
law  should  cast  it  upon  him  who  is  shown  to  have  been  the  cause  of  the 
loss,  by  proof  establishing  the  reasonable  probability  of  the  fact. 

But  in  criminal  cases,  where  compensation  for  the  injury  done  is  not 
an  element,  the  rule  may  well  be,  and  is,  different.  In  these  cases, 
where  the  sole  object  of  the  prosecution  is  pvnighment,  a  humane  principle 
is  introduced,  which  requires  that  the  guilt  of  the  accused  should  he 
proved  beyond  a  reascmable  doubt.  This  principle  is  often  expressed  in 
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the  maxim,  **  It  is  better  that  ninety  and  nine  guilty  persons  should  go 
aoquit,  than  that  one  innocent  person  should  be  punished/' 

It  is  claimed,  however,  by  the  plaintifEs  in  error  (defendants  below), 
that  civil  actions,  wherein  fraud  amounting  to  a  criminal  offense  it 
directly  in  issue,  are  excepted  from  the  rule  above  stated  ;  and  that  in 
such  cases  the  rule  of  the  criminal  law  applies.  And  they  further  cUim, 
that  the  facts  in  issue  in  the  case  below,  constituting  the  fraud  aUeged 
against  them,  amounted  to  the  crime  of  forgery.  Whether  forgery  could 
have  been  conmiitted  by  altering  the  paper  referred  to  in  the  pleadings, 
or  whether  the  alteration  alleged  to  have  been  made  by  the  defendants 
below  amounted  to  the  crime  of  forgery,  are  questions  we  need  not  stop 
!o  answer,  as  we  are  satisfied,  in  any  event,  that  the  issue  of  fraud,  as 
made  in  this  case,  did  not  take  it  out  of  the  operation  of  the  general 
rule  applicable  to  the  trial  of  dvil  issues.  If  there  be  any  exception  to 
the  rule,  of  the  kind  claimed,  it  is  limited  to  cases  where  it  is  necessary 
in  order  to  maintain  the  issue  made,  to  prove  that  a  crime  was  in  fact 
committed ;  as,  for  instance,  in  justification  of  a  slander  imputing  a 
crime. 

We  have  no  occasion  now  to  question  the  existence  of  such  limited 
exception,  but  I  may  be  permitted  to  say  that  all  argument  and  all 
authority  are  not  in  its  favor.  It  was  denied,  with  great  reason,  iu 
Munson  v.  Atwoody  SO  Conn.  102 — an  action,  under  a  statute,  to  recover 
treble  damages  for  i^ro^rij  fdoniously  taken  and  carried  away* 

We  are  aware  that  an  exception  to  the  rule,  broader  than  we  have 
stated  it  above,  has  been  recognized  in  a  few  insurance  ccues.  16  Ohio, 
824 ;  2  Greenl.  £v.,  §  408.  It  has  been  held,  however,  to  the  con* 
trary,  in  other  well-considered  cases.     1  Gray,  529 ;  1  La.  Ann.  216. 

What  the  rule  may  be  in  insuranpe  cctsei  we  need  not  now  determine, 
further  than  to  say  that  if  there  be  no  ground  of  distinction  between 
them  and  other  civil  cases,  it  is  extremely  doubtful  whether,  as  to  them, 
there  is  any  exception  to  the  general  rule ;  as  it  is  quite  certain  that  an 
insurer  may  successfully  defend,  in  an  action  on  his  policy,  on  the  ground 
of  gross  or  willful  misconduct  on  the  part  of  the  insured,  which  does  not 
amount  to  criminal  conduct. 

We  think  it  is  going  to  the  verge  of  the  law,  to  hold  that  an  issue  of 
fact,  in  a  civil  case,  must  be  proved  beyond  a  reasonable  doubt,  even 
where  a  charge  of  crime  is  directly  made,  and  where,  also,  it  is  necessary 
that  it  be  made  in  order  to  sustain  the  claim  or  the  defense  $  as  it  is 
difficult  to  see  how  a  person,  who  wrongs  another  without  criminal  in* 
tent,  and  is  liable  in  damages  on  a  mere  preponderance  of  the  evidence^ 
can  shelter  himself  from  liability,  behind  a  reasonable  doubt,  by  nerely 
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adding  to  the  wroDgfol  act  a  Griminal  purpose*  Of  oonne,  we  are  not 
now  speaking  of  those  enormous  crimes,  where  all  personal  injury  is 
merged  in  the  public  wrong ;  nor  do  we  intimate  that  in  all  dvil  actions 
the  issues  should  be  determined  by  a  mere  preponderance  of  the  testimony 
offered  an  the  trial,  however  slight.  Where  the  facts  charged  involve 
moral  turpitude,  there  is  a  presumption  of  innocence  which  stands  as 
evidence  in  favor  of  the  party  charged :  and  the  more  heinous  the  offense, 
the  stronger  the  presumption.  It  is  only  where  the  testimony,  when 
considered  in  connection  with  the  presumptions  of  law  arising  in  the 
case,  preponderates  in  favor  of  the  charge  that  its  truth  should  be  found ; 
but  when  so  considered,  by  discreet  and  reasonable  triers,  the  issue 
should  be  determined  in  accordance  with  the  preponderance,  although  it 
may  not  be  said  that  the  proof  has  removed  all  reasonable  doubts. 

The  conclusion,  therefore,  to  which  we  have  come  is  this :  that  what* 
ever  may  be  the  rule  in  civil  cases,  where  the  claim  or  defense  can  be 
established  only  by  averment  and  proof  that  a  crime  has  in  fact  been 
committed,  in  all  other  civil  cases  the  issue  should  be  determined  by  the 
weight  or  preponderance  of  the  evidence,  whether  it  be  or  be  not  suffi* 
dent  to  remove  aU  reasonable  doubtss. 

How  then  stands  this  case  ?  It  was  not  necessary,  in  order  to  main* 
tain  the  issue  on  this  part,  that  the  plaintiff  below  should  have  proved, 
nor  was  it  necessary  for  him  to  aver  in  his  pleadings,  that  the  alteration 
in  the  written  proposal  for  bids  was  a  forgery  within  the  meaning  of  the 
crimes  act.  Indeed,  the  consequences  of  the  alteration  were  the  same  to 
him  and  to  his  case,  whether  there  was  or  was  not  such  a  crime  as  forgery 
known  to  the  criminal  law.  It  was  only  material  for  him  to  show  that 
the  altered  paper  was  fraudulently  used  by  the  defendants  as  %  means  to 
obtain  from  him  a  change  in  the  contract.  Whether  the  alteration  had 
been  innocently  or  feloniously  made  was  of  no  direct  importance.  The 
material  question  in  issue  was  this :  Did  the  defendants  fraudulently 
obtain  from  the  plaintiff  the  modification  of  the  contract  as  subsequently 
agreed  to  by  him. 

This  case  comes  within  the  principle  decided  in  the  case  of  StrcuUr  v. 
Afuivcme  et  al,,  17  Ohio  St.  624  Tliere  was  no  error  in  the  refusal  to 
charge,  or  the  charge  as  given  by  the  Court  of  Common  Pleas. 

Motion  overruML 

Wbloh,  WniTS,  Bbx  and  Qilmobe,  JJ.,  concurred. 
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(26  Ohio 'St  09.) 
Piwy  — ^wtoiwajf  tet  up  d^mm  of,     Imtemtt  jw  mtefmf. 


Where  one  pazcbaaee  land  subject  to  a  mortgege'lieni  and,  as  part  of  (he  oonsidezatlon, 
agieee  to  pay  -tiie  mortgage  tlelit,  'he  mmiot  ctetad  agaimit  the  moxlBage  on  the 
groimd  of  nrajy .    (iSe««ote,  p.  Tfifi.) 

Under,  a  oontmct  fur  the  payment  of  intexeit  at  a  specified  rate  annually,  upon  default 
of  payment,  interest  on  the  interest  will  be  computed  at  six.  per  cent 

MOTION  'lor  leKveto'file  a  petitionin  eaat  to  tike  JittBtrict  Gonrt  of 
finmmit  conntj. 

On  the  25tfa  day  of  FebFinry,  1866,  Philip 'Cnsner  eneciited  his  note 
to  Samml  C.  IWjlor  for  $2,500,  "XMiyfthle  -five  yasn  'viter  date,  with 
idteredt  at  the  rate 'Of  ten  per  oent  .p6r'«nninn,ipay8b]e  annually ;  and, 
to  'Bacore  payment  'of  the  note,  eKacaied  a  motl^gage  on  loartam  laal 
eetnte^eituate  in  Smnmit  oonnty. 

Afterward,  on  the  2d  day  of  Febiaaiy,  186Q,  OmmBr,  '1^  itontmct  in 
wviting,  fiold  -the  movtgaged  pKmiaes  to  Peter  Ijepper,  and  agreed  to 
eoii¥ey  l^e  lame  in  fee^implean.or  hfllore  itiie  iki  daytof  Jkpril,  1869  ; 
and,  in  oonsideration  Ihevefor,  Ijepper; agreed  to  pay  4(33,850,.  as  foUowa: 
By  the  oonvejranoe  of  a  oertain  other  tract  of  land  to  GnusBr,  $9^000 : 
by  ithe  tiHnsfer  of  .oBztain  notes,  ft9,200 ;  fay  this  own  notes  beariiig 
iulMUflt,  $8^50.;  and  rthe  balance  of  the  purchaaetmoney  was  proviikd 
lor  in  rthme  woidB :  "  Theie  is  a  lien  on  said  Giamer's  farm  of  twenty- 
&ye  ihsodred  doUan,  held  by  a  Mr.  Taylor,  *which  Peter  Lepper  agmes 
to  pay." 

(Qn  the  .hstof  April,  1869,  Cramer  ezeonted  and  delivered  to  Lepper 
a  dead  <in  purBnanoe  -of  .the  oontiact,  in  whioh  jdie  .grantor .covananted 
that  I  the  ipremiBeB  wove  free  and  olear  of  all  mcnmbranoes,  ^^  except  a 
mortgage  claim  of  a  Mr.  Taylor  for  $2,500,  which  Peter  Lepper  is  to 
pay  to.flaid  Taylor." 

Etom  time  to  time  between  the  delivery  of  the  deed  and  the  I2th  of 
March,  1874,  Lepper  paid  to  Taylor  on  his  jnottgage  divers  sums, 
amoimting  io  (2,675.78. 

On  the  25th  of  April,  1874,  Taylor  brought  his  Action  in  Xhe  Coast  of 
Common  Pleas  of  Summit  county,  against  Cramer  and  Lepper,  to 
enforce  his  mortgage  lien  for  the  balance  due  on  the  note,  indnding 
interest  at  the  rate  therein  specified. 

On  the  final  hearing,  at  the  May  term,  1874,  Cramer  admitted  the 
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right  of  the  plaintifE^to  re«ov«r  aooocding'  ta  tha*  praopBe-  q£  Ub  pelttiaBs 
but  Lepper  resisted  so  nmcUof  tkecUum.  a»  was  isuriDiub  lSierai^|B% 
the  court  found  the  balance  du6  on  t^e  mortgage  iu^fttvurxif  duLiplaftntiff, 
computing  interest  at  the  rate  of  ten  per  cent,  payable  annually,  toj  be 
$1,402.50,'  and  decreed,  upon  ffcdlure'  of*  payment'  «t  a  dbarl'  day^.the 
sale  of  the  mortgaged' premises. 

Thereupon,  the  ooart  proceeded'  to  detemiine  the*  rights  of.  tiiadefiottd- 
ants  as  between  themselves^  proper  pdeadings-hasdi^  been  intarpoaftd. for 
that  purpose,  m  which  Cramer  clainmd  that  Lepper  was  bound:  by.  the 
contract  to  pay  the  wfaol^  amount  of  the  decree.  Leppaz^  on  tfaft  other 
hand,  claime^  tiiat,  under  the  eontraot,  he  was  bound:  ta  pay  any  bdUknee 
that  might  be  unpaid  of-  the-  sum  of  $2,500^  and.  intanesli.  thereon^  from 
the  Ist  of  April,  18^,  at  tfae^rate  of  six  per  eantami  per  aAuomi  and  no 
more. 

Upon  this  issue  there  was  introducodi  ul  eridtoaa*  tfaet  centraot  of 
February  2,  1869,  and  tlxedeed  of  April  1;  1869,  afaovia-namedi. together 
with  an  agreed  statement  that  Taylor^  mortgage:  had.  beeni  duLy*  re^ 
corded,  and  that'  Lepper,^  at  tile  date  of'  the:  oontcact^  had.  knowledge-  oi 
the  contents  of  the  note  and  mortgage. 

Thereupon,  the'  court  decreed  that,  as  between,  themsdivefly  Cramer 
was  bound  to  pay  of  the  balance  due  to  Tayloix'.oni  hia  deeiae,  ther  sum 
of  $275.20,  and  Lepper  tfaebahinoe — ta  wit,  81,126;80. 

On  petition  in  error  to  the' Districti  Court  bj^  Lepper^.  it  waa  alleged 
that  the  Common  Pleas' erred:  1^  In  hidduig: that. Lepper waA^bennd by 
his  contract  to  pay  to  Taylor  a. gieateD-annzt than i$S;,500>- and  inteieflt 
thereon  at  the  rate  of' six-  per  cent.  from.  and.  after  April.  1^  ljBfi9  ;.  2.  Li 
not  holding  that  Cramer- waaliable* for  inteoaatoii  said/  snoii  ofi  $275t20 
from  and' after  the  Ist  of  April,  18GidJ 

llie  judgment  of  the  Court  of  Common  Pleas  was  reversed  byr  thr 
r^strict'  Court,  and  tins  prepeeeding  ia  to>  ohiaini  a. isveni^  of.  the.  j«dg 
ment  of  the  District-  Court* 

H.  W.  MpwrsoUy.io/PthB  motiim« 

Edgertony.KoMerSf  OamptM^  oontnk 

Bt  thb  Court:  As- between  Taylor,  the  mortgagee,  and^ Lepper,  the 
grantee  of  the 'mortgagor^,  the  latter  muse  ba  regarded'  aa  the  purchaser 
of  the  equity  of  redemption  merely^  and,  as-siMsh^  he  had. no. right  to  aat 
xnp  by  way  of  defense  that,  the  note  seenred  by  the  mortgage  woa 
usurious.  The  defense  of  usury  in  such  case  is  personal  to  the  mort- 
gagor, and  if  waived  by  him,  cannot  be  s^.  up  by  hifr  grantee,,  who 


758  OHIO, 

Cramer  y.  Lepper. 


assnines,  in  consideration  of  the  grants  to  pay  the  claim  of  the  mort- 
gagee. Union  Bank  v.  Bell,  14  Ohio  St  201;  Green  y.  Ken^,  18 
Mass.  515 ;  Shufelt  y.  Shufeii,  9  Paige,  187 ;  Morris  y.  Floyd,  5  Barb. 
180. 

As  between  Cramer  and  Lepper,  the  yendor  and  purchaser  of  the 
equity  of  redemption,  we  think  the  Court  of  Common  Pleas  rightly  con« 
strued  their  contract  in  holding  Cramer  to  the  payment  of  the  interest 
which  had  accrued  on  the  note  and  mortgage  prior  to  April  1,  1869,  the 
date  of  the  conyeyance.  This  construction  is  sustained  in  yiew  of  the 
fact  that  the  amount  of  the  mortgage  debt  assumed  by  Lepper  is  stated 
in  the  contract  at  $2,500,  the  principal  of  the  note  only ;  and  especially 
as  the  principal  debt,  excluding  interest  fully  and  exactly,  when  added 
to  other  specific  sums  agreed  to  be  paid,  amounts  to  the  sum  agreed  as 
the  price  to  be  paid  for  the  mortgaged  premises. 

And  as  between  the  same  parties,  it  is  clearly  shown  by  the  terms  of 
their  contract  when  considered  in  the  light  of  the  known  facts,  that 
Lepper's  undertaking  was  to  pay  the  principal  of  th  e  note,  with  inter- 
est, after  the  date  of  the  conyeyance,  at  the  rate  therein  specified,  as  part 
consideration  for  his  purchase. 

But  we  think  the  Court  of  Common  Pleas  erred  in  not  charging 
Cramer  with  the  interest  which  accrued  on  the  sum  decreed  against 
him  from  April  1,  1869,  until  the  date  of  the  decree.  The  sum,  as  we 
understand,  was  the  interest  which  had  accrued  on  the  note  before  the 
date  of  the  conyeyance,  and,  as  against  Cramer,  Lepper  should  haye 
been  released  from  interest  accruing  thereon.  The  rate  of  such  accruing 
interest  was  six  per  cent,  there  being  no  agreement  as  to  the  rate  of 
interest  upon  accrued  interest.  This  being  the  rate  to  which  Taylor 
was  entitled,  the  same  rate  must  be  computed  as  between  Cramer  and 
Lepper. 

For  this  error  the  judgment  of  the  Court  of  Common  Pleas  was 
rightly  reyersed,  and  hence  this  motion  must  be  oyerruled. 

Note.— That  the  purchaser  of  premises  sabject  to  a  mortgage  camiot  set  up  the 
defense  of  usury  was  also  held  in  Hough  y.  Honeys  11  Am.  Rep.  484  ;  S.  C,  36  Md.  181. 

In  New  Tork  it  is  held  that  the  purchaser  of  land  incumbered  by  a  nsniions  mortgage 
may  set  up  the  defense  of  usury  in  defense  to  a  bill  of  foreclosure.  Brooks  v.  Avery, 
4  N.  T.  226  ;  Lifnde  y.  Stoats,  1  N.  T.  Leg.  Obs.  89  ;  Cole  y.  Savage,  10  Paige,  583  ; 
Shufelt  V.  Shufelt,  9  id.  137  ;  Berdan  y.  Sedgwick,  40  Barb.  dS9,  and  cases  cited  by 
Allen,  J.  Aiflrmed,  44  N.  T.  626.  But  it  is  also  held  in  the  same  State  that  the  pui- 
chaser  of  a  mere  equity  of  redemption,  as  where  one  purchases  land  subject  to  a  mort- 
gage and  the  amount  of  the  mortgage  debt  is  deducted  from  the  price  —  the  purchaser 
Bgreeing  to  pay  the  mortgage — cannot  interpose  the  defense  of  usury.  Ferris  y.  Craw* 
ford,  1  Denio,  696 ;  Hartley  y.  Harrison,  24  N.  T.  171 ;  Mason  y.  Lord,  40  id.  476  ; 
Post  y.  Dart,  8  Paige,  639  ;  Hardin  y.  Hyde,  40  Barb.  435  ;  Ji^reeman  y.  Ault,  44  N.  T. 
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Higley  v.  The  First  National  Bank  of  Beverly. 

BOi  See  ThomaB  on  Mort^;iige8, 21L  See  also  13  Alb.  Law  Joaxnal,  pp.  39  and  71,  where 
the  subject  of  who  may  set  up  usury  as  a  defense  or  obtain  relief  in  law  or  in  equity 
against  it  is  very  fully  discussed. 

In  the  following  cases  it  is  also  held  that  the  purchaser  of  a  mere  equity  of  redemp- 
tion of  premises  covered  by  a  usurious  mortgage,  who  purchases  subject  to  the  mort- 
gage, cannot  set  up  the  defense  of  usury.  Cfonover  y.  Hobart,  24  N.  J.  Eq.  120  ;  Bridge 
T.  Bubbard,  15  Mass.  103 ;  Beading  y.  Weeton,  7  Conn.  413  ;  Stephen  v.  Muir,  8  Ind. 
862.  But  see,  otherwise,  Ounniion  v.  Qregg,  20  N.  H.  100,  and  McAUiitUsT  ▼.  JenMOi^  82 
MiM.  142.— Rep. 


HiGLET  y.  Thb  First  National  Bank  of  Bsyrrlt. 

National  Bank — uwry, 

(260hioSt  76.) 

Hie  knowingly  taking  or  receiving  by  a  national  bank  of  a  rate  of  interest  greater  than 
Is  allowed  by  law  upon  a  loan  of  money  does  not  entitle  the  person  paying  the  same 
to  have  it  applied  as  a  {foyment  of  so  much  of  the  principal,  in  an  action  brought  to 
recover  the  principal  debt  more  than  two  years  after  such  payment  was  made.  The 
rights  and  liabilities  of  the  parties  in  such  case  are  prescribed  in  the  national  bank 
act,  and  cannot  be  controlled  by  State  legislation. 

MOTION  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Washington  county. 

This  action  was  brought  in  the  Washington  County  Common  Plea- 
by  the  First  National  Bank  of  Beverly,  Ohio  (a  corporation  organized 
under  the  act  of  Congress,  passed  June  8,  1864),  against  B.  S.  Higley 
and  others,  on  two  promissory  notes,  each  dated  June  18,  1874  (one  for 
$3,000,  the  other  for  $102.50),  and  both  payable  at  said  bank,  to  the 
order  of  its  cashier,  ninety  days  after  date.  The  petition  demanded 
judgment  for  $3,102.50,  with  interest  thereon  from  September  19, 
1874. 

The  answer  was  in  two  counts,  both  of  which  set  out  that  the  notes 
sued  on  were  made  in  renewal  of  a  series  of  other  notes  given  for  a  loan 
of  $3,000  from  said  bank,  July  5,  1871.  The  first  count  also  alleges 
tbe  payment  of  usurious  interest  on  said  loan,  which  was  knowingly 
taken  and  received  by  said  bank,  as  follows :  July  5,  1871,  $77.50 ; 
October  6,  1871,  $77.50;  January  6,  1872,  $77.50;  April  8,  1872, 
$77.50;  July  10,  1872,  $77.50;  total,  $387.50. 

The  second  count  also  sets  out  the  payment  of  usurious  interest  on 
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said  loan,  knowinglj  takeo  and  receired  by  said  bank,  in  addition  to  the 
sums  mentiondd  in  the  first  count,  as  follows  :  October  II,  1872,  S77.50; 
January  12,  1873,  J77.60 ;  AprU  12,  1873,  $77.50 ;  July  14^  1873, 
$77.50;  Octobei  15,  1873,  $77.50;  January  16,  1874,  $40;  April  I, 
1874,  $60,50;  June  18,  1874»  $102,50;  total,  $592.50. 

In  the  Common  Fleaa,  the  bank  interposed  a  general  demorrer  to  the 
first  count  of  the  answer,  which  was  sustained.  To  the  second  oouit  the 
bank  replied,  alleging  that  the  payment  of  $77.50,  October  11, 1872,  waa 
made  ''  more  than  two  years  "  before  the  filing  of  the  answer,  which  was 
October  24,  1874.  There  waa  a  general  demurrer  to  this  reply,  which 
was  overruled.  Thereupon  judgment  was  entered  against  the  defend- 
ants, in  favor  of  the  bank,  for  the  whole  amount  claimed  in  the  petition 
(except  interest),  less  $1,030, — ^a  penalty  in  twice  the  amount  of  the 
usurious  interest  paid  nnthin  two  years  before  filing  the  answer ;  to 
which  judgment,  as  well  as  to  the  action  of  the  court  upon  the  two 
demurrers,  the  defendants .  below  excepted,  and  afterward,  at  the  April 
term  thereof,  1875^  prosecuted  their  petition  in  error  in  the  District 
Court,  which  resulted  in  an  affirmance  of  the  judgment  below. 

Xhia  action  ig  prosecuted  to  reverse  the  judgment  rendered  in  the 
District  Courts  and  also  the  original  judgment  of  the  Commen  Plaaa. 

Ewart  S^  SiUeyy  and  Higley ^  for  the  motion. 

&  B,  BoNnson,  contra. 

MoIlvainb,  C.  J.  The  main  question  in  this  ease  le  thna  stated  by 
oounse]  for  plaintiff  in  error :  '^  Does  the  knowingly  taking  and  reoei^ 
ing  a  rate  of  interest  greater  than  is  lawful,  by  a  national  bank,  on  m 
loan  made,  or  note  discounted  by  it  in  this  State,  entitle  ih^parif  paging, 
the  illegal  interest  to  have  il  appUed  as  a  paymemt  of  $o  much  of  the  prim^ 
ctpcd  debty  in  an  action  brought  more  than  Uoo  ysora  after  ths  pa^/mmt  wtm 
madey  to  recover  the  principal  sum  f  " 

This  question,  we  think,  must  be  answered  in  the  negative. 

By  section  8  of  the  national  bank  aot,  there  is  oonferred  up«rn  national 
banks  general  powers  necessary  to  carry  on  the bnainessof  bankini^  ^^ b]p 
discounting  and  negotiating  promissory  notes,  drafts^  bills  of  eaobaoge»« 
and  other  evidences  of  debt,''  eto.  By  section  30,  the  rale  ol  interesft 
which  such  banks  may  lawfully  take,  receive^  reserfe,  and  <^arge  la 
limited  ;  and  it  is  also  therein  declared  that  "  the  knowingly  takings  ret 
ceiving,  reserving,  or  charging  a  rate  of  interest  greatier  than  aforeai^d 
shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest  which  the 
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note,  bin  or  other  eridence  of  debt  carries  with  it,  or  which  has  beeo 
i^reed  to  be  paid  thereon.  And  in  case  a  greater  rate  of  interest  hat 
been  paid,  the  person  or  persons  paying  the  same,  or  their  legal  repre- 
sentatives, may  recorer  back,  in  any  action  of  debt,  twice  the  amount  of 
interest  thus  paid  from  the  association  taking  or  receiving  the  same ; 
provided  that  such  action  is  commenced  within  two  years  from  the  time- 
the  usurious  transaction  occurred.*'     Laws  1st  Sess.  38th  Cong.  114» 

Without  stopping  to  inquire  how  a  bank  may  be  affected  in  its  rela- 
tions to  the  government  by  reason  of  usurious  transactions,  it  is  quite 
certain  that  a  customer  who  participates  in  the  offense  by  paying  or 
agreeing  to  pay  a  usurious  rate  of  interest  to '  such  bank,  is  entitled  Uy 
no  relief  or  remedy  'except  as  provided  in  this  section. 

By  the  first  provision  in  that  part  of  the  sectioa  above  quoted,  if  the 
contract  or  promise  to  pay  usurious  interest  be  unexecuted,  it  cannot  be 
enforced ;  and  in  such  case  the  debtor  is  released  from  the  payment,  not 
only  of  the  interest  in  excess  of  the  lawful  rate,  but  ^  the  entire  inter- 
est which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon,"  must  be  held  and  adjudged 
to  be  forfeited.  By  the  latter  provision,  if  usurious  interest  '^  has  been 
paid,"  twice  the  amount  of  interest  paid  may  be  recovered  back  from 
the  association  ^'  taking  or  receiving "  it,  provided  the  action  therefor 
be  commenced  within  two  years  from  the  time  the  usurious  transaction 
occurred.  And  by  construing  the  whole  section  together,  we  are  inclined 
to  believe  that  in  case  usurious  interest  has  been  ''  reserved "  at  the 
time  of  the  loan  or  discount,  there  is  left  to  the  bank  a  locus  penitenitce. 
In  such  case  the  bank  may,  upon  receiving  payment  of  the  debt,  dis* 
charge  itself  from  all  liability  to  the  debtor  by  giving  credit  for  the 
amount  of  interest  reserved ;  otherwise,  the  debtor  may  insist  upon  a 
reduction  of  his  indebtedness  to  the  amount  actually  loaned  or  advanced, 
or  he  may  pay  the  whole  claim,  and  afterward,  within  two  years,  recover 
back  twice  the  amount  of  interest  paid. 

On  this  construction  of  section  30,  it  is  clear  that  defendants  below 
had  no  right,  by  virtue  of  the  national  bank  act,  to  recoup  from  plain* 
tiff's  olaim  any  sum  wht^tever  on  account  of  usurious  intei^st  paid  ta 
the  bank  more  than  two  years  next  preceding  tlie  time  of  filing  their 
anawec  in  the  action  below. 

Whether  the  rebatement  made  from  the  plaintiff's  cladm  of  twice  thfr 
amount  of  usurious  interest  paid  thweon  within  two  years  next  preoetk 
iQg  waa  properly  allowed  is  a  question  not  now  before  us. 

It  is  also  contended  that,  under  the  statute  law  of  this  State,  if  not 
Vol.  XX.— 96 
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the  entire  interest,  at  least  the  excess  aboye  the  rate  allowed  by  law, 
paid  by  the  defendants  below,  should  haye  been  held  as  payments  made 
on  account  of  the  principal. 

Conceding  that  national  banks  are  in  many  respects  subject  to  the 
laws  of  the  States  where  situate,  and  especially  to  their  remedial  laws, 
it  is  a  good  answer  to  the  aboye  claim  to  say  that,  in  relation  to  usury 
and  the  rights  and  liabilities  of  the  parties  partidpating  in  the  offense, 
Congress  has  assumed  to  make  proyision,  and  the  proyision  so  made 
must  be  regarded  as  exdusiye.  In  this  respect,  the  act  of  Congress  pre- 
scribes the  only  rule,  and  oyer  it  the  legislatiye  power  of  the  State  has 
no  control. 

The  point  is  also  made  that  a  person  entitled  to  recoyer  back  twice 

the  amount  of  usurious  interest  paid  is  entitled  to  interest  thereon  from 

the  date  of  payment  until  the  time  of  recoyery.     On  this  point  also  we 

differ  with  counsel.     The  amount  thus  recoyerable  is  in  the  nature  of  a 

penalty,  and  the  statute  must  be  strictly  construed.     Interest  on  such 

claim,  before  judgment,  not  being  expressly  giyen  by  the  statute,  cannot 

be  allowed. 

Motion  overruletL 

Welch,  Whits,  Bex  and  Gilmobe,  JJ.,  ooncorred. 


Oatlord  y.  Imhoff. 

(26  Ohio  St  317.) 

Partnership  —  exemption  from  oxeaOum, 

The  members  of  an  iDsolvent  firm  are  not  entitled  to  the  statatory  exemptions  oat  of 
the  partnership  property  after  it  has  been  seixed  in  ezecation  by  partnership  or6d<- 
itors,  notwithstanding  all  the  members  join  in  demanding  the  exemptions.* 

■ 

ERROR  to  the  Superior  Court  of  Cincinnati. 
The  plaintiffs  in  error  were  plaintifEs  in  the  Superior  Court  of  Cin- 
cinnati, where  they  obtained  judgment  against  the  defendants,  Michael 
Imhoff,  Henry  Steinegerwag,  and  Greorge  Pfluger,  partners,  doing  busi- 
ness as  M.  Imhoff  <&  Co.  Execution  was  issued  and  leyied  upon  a 
leasehold  and  machinery  belonging  to  the  defendants  as  copartners.  The 


*  See  Ru$9ell  v.  Leninon,  ante,  p.  60. 
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defendants  severalljdenMuided  the  statutory  exemptions  out  of  the  prop- 
erty ;  but  the  sheriff,  disregarding  the  demands,  sold  the  property  and 
brought  the  proceeds  into  court. 

The  defendants  then  moved  the  court  to  give  each  of  them  the  sum 
of  $500  out  of  the  money  arising  from  the  sale  of  the  property  in  lieu 
of  the  property  itself. 

On  the  hearing  of  the  motion  it  was  agreed  between  the  parties  aa 
follows :  "  That  all  the  property  levied  on  and  sold  was  partnership 
property,  including  the  leasehold,  and  that  the  affidavit  and  demand  of 
exemption  by  the  defendants  were  filed  with  the  sheriff  before  the  sale, 
setting  forth  that  they  were  heads  of  families,  residents  of  the  State,  and 
not  the  owners  of  homesteads  or  any  other  property."  The  motion  of 
the  defendants  was  allowed,  and  the  court  ordered  the  sheriff  to  pay  to 
each  of  them,  out  of  the  proceeds  of  the  sale  in  his  hands,  the  sum  of 
$500,  in  all,  $1,500 ;  and  if  the  proceeds  should  be  insufficient,  then  to 
pay  to  each  of  the  partners  one-third  of  the  sum  remaining  in  his  hands 
after  the  payment  of  costs. 

The  plaintiff  excepted  to  the  allowance  of  the  motion  and  the  order  of 
the  court  thereon,  and  the  rulings  of  the  court  in  these  respects  are  as- 
signed for  error  here. 

James  R.  OhaUen,  for  pluntiffs  in  error. 

Matthews^  Ramsey  S^  Afatthews,  for  defendants  in  error. 

OiLMORE,  J.  The  only  question  that  will  be  considered  in  this  cause 
is  this  :  Where  all  the  members  of  an  insolvent  firm  join  in  the  demand, 
are  they  entitled  to  the  statutory  exemptions  out  of  partnership  prop- 
erty after  it  has  been  seized  in  execution  by  partnership  creditors  ?  We 
think  not.  The  section  of  the  statute  under  which  the  question  arises  is 
as  follows  :  "  Sec  8.  That  it  shall  be  lawful  for  any  resident  of  Ohio, 
being  the  head  of  a  family  and  not  the  owner  of  a  homestead,  to  hold 
exempt  from  levy  and  sale  as  aforesaid,  personal  property  to  be  selected 
by  such  person,  his  agent  or  attorney,  at  any  time  before  sale,  not  ex- 
ceeding $500  in  value,  in  addition  to  the  amount  of  chattel  property 
now  by  law  exempted.  The  value  of  said  property  to  be  estimated  and 
appraised  by  two  disinterested  householders  of  the  county,  to  be  selected 
by  the  officer,  etc"  66  Ohio  L.  50. 

The  decisions  of  the  courts  of  other  States  upon  this  question,  under 
kindred  statutes,  are  calculated  rather  to  embarrass  than  satisfactorily 
aid  us  in  the  construction  of  our  own  statute. 

The  confused  state  of  the  law  on  this  lubject  will  appear  from  a  rei 
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aronoe  to  thecaaw  mentioned  below,  of  which  the  effect  only  i»  given  I7 
way  of  illustration.  Stewart  v.  Brownj  37  N.  T.  350,  answers  the  qaem^ 
tion  affirmatively. 

Bamall  et  al,  v.  Oomfyf  44  Fenn.  St.  442,.anawers  it  in  the  negntive ; 
wliile  Bunu  v.  Jfarriu,  67  N*  C.  140,  decides  that,  i£  all  the  partners 
consent,  the  exemption  must  be  allowed  to  each  of  the  partners ;  but  if 
such  consent  is  not  given,  then  it  must  be  denied  to  all.  There  is  direct 
conflict  between  the  New  York  and  Pennsylvania,  decisions ;  one  or  tho 
other  is  right  and  must  be  followed.  But  w«  think  the  principles  laid 
down  by  the  North  Carolina  decision  wholly,  untanahle.  The  statute 
confers  a  positive  right,,  that,  in  a  pn>p6r  case,  can  be  asserted  against 
the  world,  and  this  is  a  dignity  that  inheres  in  all  positive  legal  rights. 
In  North  Carolina,  the  right  is  so  dwarfed  that,,  in  the  case  of  partnen^ 
its  exercise  becomes  a  mere  privilege*,  depending,  upon  the  mutnal 
con8ent  of  the  partners.  It  would  be  competent  for  the  legislature  ta 
declare  a  right  and  prescribe  the  conditions  upon,  which  its  exereiae 
should  depend  ;  but  where  the  statute  creates  and  declares  an  absolutft 
right,  such  right  cannot  be  qualified,  abridged,  or  extended  by  judicial 
interpretation.  If,  therefore^  on.  a  fair  construction.of  the  statute,  insol- 
vent partners,  individually  or  collectively,  are  entitled  to  the  statutory 
exemptions  out  of  partnership  property  as  against  partnership  creditors,, 
let  the  right  be  granted  and  enforced  by  the  courts ;  if  not,  let  it  be  de- 
nied ;  and  if  the  law  is  defective  in  this  reapeotj  let  the  defect  be  oared 
by  proper  legislation. 

Looking  alone  to  the  language  of  the  seetion  above  quoted^  we  find 
nothing  to  justify  the  inference  that  the  l^slature  in  passing  it  was-  in* 
tending  to  provide  for  other  than  individual  debtors,  and'  for  the  ezemp> 
tion  of  their  individual  property  from  sale  on  execution  ;  and  when  con* 
strued  m  connection  with  the  law  relating  to  partnerships,  as  it  had 
always  stood  and  still  stands^  we  are  convinced  that  it  could  not  have 
been  the  intention  of  the  law-maker  to  bring  partners  or  partnerehi{> 
property  within  the  operation  or  provisions  of  the  seetion  in  any  reepeot; 

Dealing  with  the  statutory  right,  and  excluding-  equitable  oonBidem* 
tions  which  have  no  place  here,  our  convictions  are  based  upon  the  fact 
that  the  right  of  exemption  and  the  mode  of  exercising  it  prescribed  by 
the  statute,  are  wholly  inapplicable  to  partnership  property  or  the  ri^tt 
of  the  parties  therein,  and  inconsistent  with  the  rights  of  their  creditors 
in  relation  thereto.  The  statute  when  applied  does  not  affecttiie  owner- 
ship of  property  in  any  way :  k  neither  confers,  takes  away,  nor  changes 
the  debtor's  title  by  partitioning  into  severalty  that  in  which  there  was  a 
joint  ownership  or  otherwise  ;  but  when  properly  invoked,  it  simply  ex* 
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«inpt8  tlie  designated  property  from  ezecation  and  leaves  the  ownership 
as  it  was.  The  language  of  the  section  points  unmistakably  to  property 
owned  individually.  The  selection  of -the  exempted  property  is  to  be 
made  by  the  execution  debtor,  and  the  property  selected  is  to  be  ap- 
praised and  set  off  to  the  debtor.  "  Partners  are  joint  tenants  in  their 
stock  in  trade,  *  *  *  and  no  partner  has  an  exclusive  right  to  any 
part  of  the  joint-stock."  8  Kent,  37.  Conceding  that  the  interest  of  a 
partner  in  the  partnership  property  may  be  seized  in  execution  for  his 
Individual  debt :  Suppose  a  firm  consisting  of  three  or  more  members, 
and  such  a  seizure  in  execution  of  the  interest  of  one  of  them  in  the  firm 
property,  and  suppose  such  debtor  partner  to  be  demanding  the  statu- 
tory exemption,  we  cannot  see  how  he  could  select  or  the  householders 
apprabe  and  set  off  partnership  property  to  him  if  the  other  partners 
objected ;  and  even  if  the  other  partners  were  consenting,  k  is  plain 
that  it  could  only  be  done  by  first  assigning  certam  of  the  goods  to  him 
in  severalty,  which  would  be  obtaining  his  exemption  by  contract  with 
the  other  partners,  and  not  by  virtue  of  the  statutory  right.  But  sup- 
pose a  levy  of  execution  on  the  firm  property  for  a  firm  debt,  and  a  de- 
mand for  the  statutory  exemption  made  by  one  or  two  of  the  partners, 
and  the  others  objecting  to  the  exemptions  being  made,  there  would  ex« 
ist  no  right  of  selection  by  the  demanding  partners,  and  no  power  to  set 
off  by  the  officer,  and  hence  there  could  be  no  exemption  under  these 
circumstances.  The  simple  machinery  of  the  statute  is  inapplicable  and 
inadequate  to  the  solution  of  such  complications. 

The  right  to  the  exemption,  therefore,  manifestly  depends  upon  the 
power  of  selection,  and  this  power  must  relate  either  to  property  of 
which  the  execution  debtor  is  the  absolute  owner,  or  to  property  of 
whrch  he  has  the  possession  and  actual  control  as  against  the  officer 
holding  the  execution. 

But  the  court  below  held  that  where  all  the  partners  demanded 
the  exemption,  they  were  thereby  all  consenting  to  the  exemption 
and  it  ^ould  therefore  be  allowed.  The  difficulties  above  suggested 
as  to  a  single  partner,  or  as  to  some  demanding  and  others  objecting 
to  the  exemption,  arise  and  are  equally  potential  here.  The  statute 
gives  no  countenance  to  the  idea  that  there  is  to  be  a  joint  owner- 
ship in  the  property  after  it  is  exempted  and  set  off ;  nor,  as  has  been 
said,  does  it  contemplate  a  partitioning  into  severalty  of  that  which  is 
joint  property,  in  order  to  get  at  the  property  that  may  be  exempted ; 
and  in  order  to  get  at  the  joint  property  to  be  exempted,  where  all  were 
demanding  it,  the  consent  of  all  the  partners  would  have  to  be  given  to 
each  selection  made  by  any  one  of  them  before  it  could  be  exempted  and 
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•et  ofL  In  short,  where  all  were  demanding  it»  the  exemptions  could 
only  be  made  with  the  mutual  agreement  and  consent  of  all  the  partners 
as  to  the  selection  of  the  joint  property  to  be  exempted.  The  right  to 
make  such  consents  and  agreements  would  imply  either  an  actual  owner- 
ship of  the  property  by  the  partners,  or  a  possession  coupled  with  an 
absolute  power  of  disposition. 

In  this  case,  inasmuch  as  the  partnership  property  had  been  seized  in 
execution  for  a  firm  debt  before  the  demands  for  exemptions  were  made, 
the  legal  effect  of  this  seizure  upon  the  property  must  be  considered  in 
order  to  ascertain  whether  a  right  of  selection  and  exemption  by  consent 
of  the  partners  remained  after  the  seizure. 

The  law  of  partnership  constitutes  a  system  by  itself,  which  is  inap- 
plicable to  any  other  legal  relation. 

In  speaking  '^  of  the  origin  and  purpose  of  partnership,"  Mr.  Parsons 
says  :  <'  If  partnership  offers  advantages,  it  also  exposes  those  who  enter 
into  it  to  peculiar  liabilities.  The  safety  of  society  requires  this.  If 
every  partner  were  not  held  absolutely  for  the  whole  amount  of  the  debts 
of  the  firm  by  whichsoever  of  the  partners  they  were  contracted,  a  wide 
door  would  be  opened  for  fraud  and  public  loss.  It  is,  however,  a  very 
common  thing  for  persons  to  try,  in  a  vast  variety  of  ways,  to  gain  all 
the  advantages  and  profits  of  partnership  without  encountering  these 
liabilities;  or  to  escape  from  these  liabilities  when  loss  has  accrued. 
This  the  law  forbids,  and,  as  far  as  it  can,  prevents :  and  it  must  there- 
fore be  always  ready  to  meet  the  contrivance,  evasions  and  disguises 
resorted  to  by  ingenious  men."  Parsons  on  Partnership,  4.  One  of 
the  familiar  rules  in  partnership  is  that  the  partnership  property  and 
assets  are  primarily  liable  for  the  payment  of  partnership  debts  ;  and  no 
private  creditor  of  a  partner  can  take  by  his  execution  any  thing  more 
than  that  partner's  share  in  whatever  surplus  remains  after  the  partner- 
ship effects  have  paid  the  partnership  debts. 

The  rule  in  equity  on  this  point  is  thus  admirably  stated  by  Mr. 
Justice  Story  :  "  Joint  property  is  deemed  a  trust  fund  primarily  to  be 
applied  to  the  discharge  of  partnership  debts,  against  all  persons  not 
having  a  higher  equity.  A  long  series  of  authorities  has  established  this 
equity  of  the  joint  creditors,  to  be  worked  out  through  the  medium  of 
the  partners,  that  is  to  say,  the  partners  have  a  right,  inter  esse,  to  have 
the  partnership  property  first  applied  to  the  discharge  of  the  partnership 
debts,  and  no  partner  has  any  right  except  to  his  own  share  of  the  res- 
idue, and  the  joint  creditors  are  in  case  of  insolvency  substituted  in 
equity  to  the  rights  of  the  partners  as  being  the  ultimate  cestuis  que  tnui 
of  the  fund  to  the  extent  of  the  joint  debts/'     Story's  Eq.  Juris.,  §  1253. 
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In  the  fact  that,  in  connection  with  this  peculiar  system,  public  policy 
and  the  prevention  of  great  losses  to  society  requires  each  partner  to  be 
held  absolutely  for  the  whole  amount  of  the  firm  debts,  and  equity,  as  to 
the  partnership  property,  regards  the  partners  as  trustees  holding  it  for 
the  benefit  of  their  creditors,  we  find  a  further  reason  for  presuming  that 
the  exemption  laws  were  not  intended  to  apply  to  or  affect  partnership 
property  ;  and  we  feel  warranted  in  holding  that  the  levy  of  the  execu- 
tion in  this  case  was  an  absolute  appropriation  in  law  of  the  property 
levied  on  to  the  payment  of  a  partnership  debt,  and  that  these  partners, 
being  insolvent,  had  no  remaining  interest  either  legal  or  equitable  in 
the  property.  They  could  not,  therefore,  after  the  levy,  acquire  a  right 
of  exemption  in  the  property  by  mutual  agreement  or  otherwise,  without 
the  consent  of  the  firm  creditors.  And  while  a  court  of  equity,  looking 
alone  to  the  rights  of  all  the  creditors,  might,  in  a  case  requiring  it,  have 
controlled  the  proceeds  of  the  sale  under  the  levy,  it  would  not,  on  gen- 
eral principles,  have  had  power  to  interfere  to  prevent  a  sale,  or  to  de- 
prive the  plaintiffs  of  any  legal  advantages  that  their  levy  gave  them. 
It  follows  that  the  law  having  seized  and  appropriated  the  property  in 
question  to  its  legitimate  purpose — the  payment  of  partnership  debts — 
it  was  not  within  the  power  of  a  court  of  equity  to  take  the  proceeds  of 
the  property  from  the  possession  of  the  law,  which  held  them  for  a  spe- 
cific purpose,  and  appropriate  them  to  another.  Although,  as  we  have 
above  found,  the  partners  were  not,  and  could  not  be  entitled  to  the 
exemptions  either  in  severalty,  or  jointly  out  of  the  partnepship  prop- 
erty, the  court  below  found  that  the  partners  were  entitled  to  five  hun- 
dred dollars  each  out  of  the  proceeds  of  the  property,  and  decreed 
accordingly. 

In  this  there  was  error.  We  think  the  judgment  creditors  and  not 
the  partners  were  entitled  to  the  money  arising  from  the  sale. 

Judgment  reversed,  and  cause  remanded  for  Jvrther  proceedings^ 

Wbloh,  C.  J.,  White,  Bex  and  McIlyaine,  JJ.,  concurred. 


BuBDiOK  V.  Chsadls, 

(26  Ohio  St  383.) 

NegUgenee^UabiUts  of  landlord  to  third  party  for  injury  from  dsjeei  tn  leased 

premisos. 

11i«  defendant,  bein|(  the  owner  of  a  lot  of  ground,  erected  thezeon  a  storehouse,  anA 
afterward  leased  the  store-room  and  agreed  with  the  leaeee  to  oonstmottherehi  oor- 
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aiow,  abslviags  and  fiztans,  In  a  Becore,  Mfe,  convenient  and  proper  manner  for  the 
eale  of  dry  goods  and  groceries,  and  to  keep  the  premieee  in  good  order.  The  ^xtnxee 
put  up  under  the  agreement  were  onaofe  and  Imeeon  tmm  tbe  vmat  of  auffidait 
faetenlngto  Hie  walls  of  the  building -^all  of  whidh  ^fasteown  to  defandsnt,  who, 
«n  request  of  the  lessee,  refused  and  neglected  to  repair.  Afterward,  and  while  the 
room  and  fixtures  were  in  the  possession  of  the  lessee,  the  shelvings  fell  and  injured 
the  platnttff,  who  was,  at  the  time,  in  the  «tote-room  'as  a  customer  of  ttie  lessee. 
iiUd,  the  teats  stated  do  not  oonstitute  a  eauBe'cl  eiilirn  ngrinrt  Hrr  dfiltmtont  and  In 
iavor  of  the  .plaintiff  * 

ERROR  reserved  in  tbe  Diatrict  Court  ot  Pulton  county. 
Tbe  original  action  was  prosecuted  in  tbe  Court  of  Common  Pleas 
of  Fulton  county,  by  plaintiff  in  error  against  Oilman  Cbeadle  and  Alex- 
ander Mattison,  defendants   in  error,  to   recover  for  personal  injuries 
caused  througb  tbe  alleged  wrong  and  negligence  of  the  defendants. 

Tbe  questions  in  tbe  case  arise  on  tbe  separate  demurrer  of 
Cbeadle  to  tbe  original  petition.  The  demurrer,  wbicb  was  on  tbe 
ground  that  tbe  petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  tbe  demurrant,  was  sustained  by  tbe  court.  In  this 
ruling  it  is  alleged  tbere  was  error. 

Tbe  facts  stated  in  tbe  petition  (necessary  to  an  understanding  of  tbe 
points  decided)  were  substantially  as  follows  : 

Cbeadle,  being  tbe  owner  of  a  lot  in  the  town  of  Wauseon,  in  said 
ooanty,  erected  thereon  a  brick  building,  designed  to  be  used  for  store- 
rooms for  the  sale  of  dry-goods  and  groceries,  and  afterward  leased  to 
Hunt  &  Newcomer  a  room  on  tbe  lower  floor  of  the  building  for  tbe  sale 
of  dry-goods  and  groceries,  agreeing  with  them  to  complete  certain  cor- 
nices, shelving,  and  fixtures,  then  in  process  of  construction  in  said  room, 
in  a  secure,  safe,  convenient,  and  proper  manner,  for  the  sale  of  dry- 
goods  and  groceries,  and  to  keep  said  premises  in  good  order.  In  pur- 
suance of  his  agreement  witih  tbe  lessees,  Cbeadle,  before  the  1st  of  Sep- 
tember, 1871,  caused  to  be  constructed  and  put  up  cornices,  shelving,  and 
fixtures  in  tbe  room,  and  fastened  l^e  same  to  tbe  walls  ef  the  building. 
In  the  meantime,  Newcomer  had  assigned  his  interest  in  t^e  lease  to 
Hunt,  and  Hunt,  with  the  consent  of  Cbeadle,  had  sublet  the  south  part 
of  the  room  to  defendant,  Mattison,  for  the  purpose  of  retailing  groce- 
ries. On  the  day  last  named,  Hunt  and  Mattison,  being  in  possession  of 
the  room,  discovered  that  the  cornices,  shelving,  and  fixtures  on  the  south 

*8ee  Campbell  v.  PoHland  Sugar  Co.,  16  Am.  Bep.  503  (62  Me.  652);  Clancy  v. 
Byrne,  15  Am.  Rep.  391  (56  N.  T.  129)  and  note;  Leonard  ▼.  <Stor«r,  1  Id.  76(115  Vass. 
86)  and  note;  Jaffe  v.  Harteau,  id.  438  (56  N.  T.  398);  Fisher  v.  TMrketl,  4  id.  422 
<21  Mich.  1);  Shipley  ▼.  Fifty  Associates,  3  id.  346;  Marshall  v.  Cohen,  9  id.  170;  Irvtns 
V.  Wood,  10  id.  no. 


DECEMBER  TERM,  1875.  769 


Burdick  v.  Cheadle. 


•ide  of  the  room  were  loose,  daDgerons,  and  unsafe  to  them  and  their 
customers,  and  notified  Cheadle  that  the  same  were  dangerous  from  want 
of  proper  fastening  when  first  constructed,  and  requested  him  to  repair 
the  same,  which  he  refused  and  neglected  to  do.  It  is  also  alleged  that 
Cheadle  knew  how  the  shelving  and  cornices  were  constructed  and  fas- 
tened, and  that  they  were  unsafe  as  originally  constructed. 

Afterward,  on  the  23d  of  September,  the  plaintiff  was  lawfully  in  the 
room  as  a  customer  of  Mattison,  when  the  cornices  and  shelving,  by 
reason  of  defects  in  their  construction  and  neglect  in  repairing  them, 
fell  upon  him,  and  inflicted  the  injuries  for  which  suit  was  brought. 

• 

HiU  Sf  TrouveUe  and  E.  F.    Greenoughf  for  plaintiff  in  error. 

M.  R.  Brailey^  N*  MerriU  and  M,  Sf  W,  B,  Hcmdy^  for  defendant, 
Cheadle. 

McIlyaine,  J.  The  plaintiff  in  error  claims  that  by  the  rules  of 
law,  which  declare  and  define  the  liabilities  of  persons  who  erect  or 
maintain  nuisances  upon  their  estates,  the  liability  of  the  defendant, 
Cheadle,  for  the  injury  complained  of,  may  be  ascertained.  The  rules 
relied  on  are — 1.  That  an  owner  of  real  estate  whereon  a  nuisance  exists 
cannot  exonerate  himself  from  liability  for  injuries  which  may,  at  any 
time,  result  therefrom,  by  parting  with  the  title  or  possession  of  the 
premises.  2.  That  a  lessor  who,  as  between  himself  and  the  lessee,  is 
bound  to  keep  the  leased  premises  in  good  order,  is  liable  for  a  nuisance 
which  may  originate  during  the  continuance  of  the  lease. 

We  do  not  think  the  defendant's  liability  can  be  asserted  under  either 
of  these  rules. 

Whether  the  noxious  structures  existed  at  the  time  the  lessees 
entered  into  the  possession  of  the  store-room  does  not  appear ;  but  how- 
ever that  may  be,  it  is  clearly  stated  that  the  injury  complained  of  was 
inflicted  during  their  possession.  And  that  being  the  case,  whether  the 
naisance  (conceding  the  structures  in  question  were  such)  was  erected 
prior  to  the  possession  of  the  lessees,  or  originated  afterward,  the  liabil- 
ity of  the  defendant,  Cheadle,  existed  only  in  favor  of  persons  standing 
strictly  upon  their  rights  as  strangers  to  the  property,  and  as  to  whom 
it  was  the  duty  of  the  defendant  to  remove  or  repair  the  structures. 
The  duty  here  referred  to  does  not  arise  upon  the  contract  of  lease,  but 
is  one  which  the  law  imposes  upon  the  owners  of  property,  and  is  ex- 
pressed in  the  maxim,  '*  sic  utere  tuo  ut  alienum  nonlaedas.^*  This  prin- 
ciple ordinarily  applies  only  to  persons  in  possession,  and  having  control 
Vol.  XX.— 97 
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of  the  property,  either  as  owners  or  tenants.  Bat  in  case  a  landlord 
ondertakes  with  his  tenant  to  keep  the  premises  in  repair,  having  thos 
reserved  the  control  to  the  extent  necessary  for  making  repairs,  his  dntj 
to  the  puhlic  in  relation  to  the  property  is  not  affected  by  the  lease,  and 
he  remains  responsible,  under  the  doctrine  of  the  above  maxim,  for 
defects  arising  from  the  want  of  repairs  during  the  continuance  of  the 
lease.  But  the  plaintiff  was  not  a  stranger,  standing  strictly  upon  his 
rights  as  such.  Indeed,  the  noxious  fixtures  complained  of  did  not 
amount  to  nuisance  at  all  in  the  legal  sense  of  the  term.  They  were 
not  erected  or  maintained  in  violation  of  any  right  of  the  public,  or  of 
any  member  of  the  public.  They  were  unsafe,  it  is  true,  but  did  not 
tend  to  endanger  the  person  or  property  of  strangers  to  the  premises. 
They  were  unsafe  to  persons  and  things  which  might  be  for  the  time 
being  in  the  store-room  ;  but  no  person  or  thing  could  rightfully  be  there, 
except  by  the  permission  and  upon  the  request  of  the  lessees.  No  one 
doubts  that  the  plaintiff  was  rightfully  in  the  room  at  the  time  of  the 
injury,  but  his  only  right  was  that  of  a  customer  of  the  tenant  What- 
ever, therefore,  may  be  the  rights  of  the  plaintiff  as  such  customer  of 
the  tenant,  it  is  quite  clear  that  he  has  no  remedy  against  the  lessor,  as 
the  erector  or  maintain er  of  either  a  public  or  private  nuisance. 

Nor  can  the  plaintiff  hold  the  lessor  liable  to  him  for  the  injuries  sus- 
tained upon  his  contract  of  lease  with  the  tenant  in  possession.  In  dis- 
posing of  this  question,  we  have  regarded  Mattison  as  standing  in  the 
shoes  of  the  original  lessees. 

The  general  rule  of  law  undoubtedly  is,  that  persons  who  claim 
damages  on  the  account  that  they  were  invited  into  a  dangerous  place, 
in  which  they  received  injuries,  must  seek  their  remedy  against  the  per- 
son who  invited  them.  There  is  nothing  in  the  relation  of  landlord  and 
tenant  which  changes  tins  rule.  There  is  no  implied  engagement  or 
promise,  on  the  part  of  a  lessor,  that  the  leased  premises  are  in  a  safe 
condition,  or  that  they  are  fit  for  the  use  to  which  the  lessee  intends  to 
put  them.  If  they  be  unsafe  or  unfit,  it  is  the  duty  of  the  tenant  to  make 
them  safe,  or  to  fit  them  for  the  intended  use ;  and  the  landlord  may 
reasonably  expect  that  the  tenant  will  do  so.  And  if  the  landlord  war- 
rants their  fitness,  the  covenant  stands  for  the  benefit  of  the  lessee  and 
not  for  the  benefit  of  strangers  to  the  contract  And  so,  if  the  lessor 
engages  with  the  lessee  to  keep  the  premises  in  repair,  a  breach  of  the 
engagement  gives  a  right  of  action  only  to  the  lessee.  But  whatever 
may  be  the  rights  and  duties  respectively  of  landlord  and  tenant,  as  be- 
tween themselves,  the  latter  cannot,  by  the  terms  of  the  lease,  be  dtt* 
charged  from  the  duty  to  his  guests,  and  in  a  greater  degree  to  his  co^ 
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tomerS)  of  caring  for  their  safety.  And  while  such  pernons  may  reasona- 
bly expect  the  exercise  of  care  for  their  safety  from  the  person  who 
invites  them,  they  have  no  right  to  expect  like  care  from  his  landlordy 
with  whom  they  are  not  in  privity.  Hence,  it  is  well  stated  by  Shearman 
and  Bedfield,  in  their  work  on  Negligence  (section  503),  that  the  guests 
or  customers  of  the  tenant  must  seek  redress  for  injuries,  caused  by 
defects  in  the  premises,  from  the  tenant  and  not  from  the  landlord,  even 
though  the  defects  existed  when  the  lease  was  made ;  for  if  they  had  not 
entered  the  premises  at  the  request  of  the  tenant,  or  under  his  license, 
they  would  not  have  suffered  injury. 

To  what  extent  the  tenant  might  have  a  remedy  over  against  his  land- 
lord, where  fraud  was  practiced  in  the  letting,  or  where  the  defect  result- 
ed from  want  of  repairs  which  the  landlord  engaged  to  make,  we  are  not 
now  called  upon  to  decide. 

It  is  also  claimed  that  Cheadle*s  knowledge  of  the  use  to  which 
the  lessees  intended  to  put  the  room,  and  of  the  fact  that  the  cornices, 
shelving,  and  fixtures  were  insecurely  fastened  to  the  wall  of  the  build- 
ing at  the  time  they  were  constructed,  is  sufficient  to  render  him  liable  to 
the  pluntifE  for  the  injuries  received  by  him. 

It  will  be  observed  that  there  is  no  complaint  as  to  the  manner  in 
which  the  building  itself  was  constructed,  and  also,  that  the  noxious 
fixtures  were  put  in  the  buildings  in  pursuance  of  the  contract  of  lease. 

The  fact  that  Cheadle  had  agreed  with  the  lessees  to  contruct  the 
fixtures  in  a  manner  safe  and  proper  for  the  sale  of  dry-goods  and  groce< 
ries,  and  the  fact  of  his  failure  to  perform  his  contract,  are  not  elements 
in  the  plaintiff's  right  to  recover.  The  plaintiff  had  no  interest  in  that 
contract,  or  in  the  breach  of  it  The  only  question  before  us  now  is  — 
Was  Cheadle's  neglect  or  failure  to  make  the  fixtures  secure  and  safe, 
knowing  that  the  room  was  intended  to  be  used  as  a  place  of  resort  for 
the  customers  of  the  tenants,  a  breach  of  any  duty  which  he  owed  to  such 
customers  ?  If  so,  a  like  duty  to  them  would  have  been  neglected,  if  any 
other  person,  with  like  knowledge,  had  carelessly  put  up  the  fixtures ; 
and  it  would  hardly  be  contended  that  if  a  carpenter,  who  had  no  interest 
in  the  premises,  had  been  such  other  person,  a  right  of  action  would  have 
accrued  against  him  and  in  favor  of  the  plaintiff.  We  have  already  stated 
that  Cheadle,  by  reason  of  hb  ownership  of  the  room,  owed  no  duty  to 
the  plaintiff,  which  was  violated  by  mere  carelessness  in  the  construction 
or  fastening  of  these  fixtures  ;  nor  do  we  think  that  a  legal  duty,  which 
would  have  been  violated  by  neglect  to  exercise  ordinary  care,  was  im- 
posed upon  him  by  his  knowledge  that  the  room  was  to  be  kept  open  to 
tho  customers  of  the  tenants. 
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What  woidd  have  been  the  reBponsibilitj  of  Cheadle,  either  civilly  or 
criminally,  if  these  iiztares  had  been  intended  by  him  as  a  trap  or  snare 
for  the  customers  of  the  tenant,  or  if  he  had  been  gnihy  of  such  gross 
negligence  as  would  show  an  utter  disregard  for  the  lives  or  safety  of 
such  customers,  are  questions  not  presented  on  his  record.  There  is  no 
averment  of  a  des^  on  the  part  of  the  defendant  to  injure  such  customers. 
That  such  injury  was  within  the  range  of  possibility  is  clear  enough  —  it 
took  place ;  but  in  the  absence  of  averment,  we  cannot  say  that  danger 
was  so  imnunent  as  to  indicate  recklessness  on  the  part  of  defendant. 
Indeed,  it  is  difficult  to  conceive  how  an  injury  to  customers  could  result 
from  ordinary  shelving,  however  carelessly  constructed  and  fastened* 
For  aught  that  appears  in  this  record,  these  fixtures  may  have  been  in 
use  for  years,  not  only  without  injury,  but  without  suspicion  of  possible 
injury  to  such  customers.  The  averments  that  those  shelvings  were 
carelessly  and  insecurely  fastened  to  the  walls  of  the  store-room  and  that 
Gheadle  had  knowledge  of  such  fact,  is  by  no  means  equivalent  to  an 
averment  that  he  had  reasonable  grounds  for  apprehending  that  cus« 
tomers  in  the  store-room  would  be  in  danger  of  injury  therefnHn. 

Judgment  affirmed. 

Welch,  C.  3^  Whits,  Rex,  and  Gilhobb,  JJ.,  concurred* 


State  t.  Ltmxtb. 

(96  Ohio  St  40a) 

Larceny-^dog  not  atif^Mt  ^f. 

Under  the  criminal  law  of  Ohio,  a  dog  is  not  the  sahject  of  larceny,  and,  therefore, 
tetteCraent  ehnglnf  that  tiie  defendant  broke  and  enterad  a  stable,  in  tibe  ntght 
eon,  wittL  iatort  to  steal  a  dog,  is  not  a  ffood  indictment  ion  bui^iary.* 

I  EXCEPTIONS  of  the  prosecuting  attorney  to  the  ruling  of  the  Court 
■^  of  Common  Pleas  of  Logan  county. 

The  facts  neceasary  to  understand  the  ruling  ezoepted  to,  are  stated  in 
thfl  opinion  of  ihe  court. 


•  See  ace  Ward  y.  SUOe,  17  Am.  Rep.  31  (48  Ala.  161);  but  see  Baarrkng^on  r,  Jf2Ze% 
15  id.  355  (11  Kans.  480)  and  nota—Rsp. 
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State  Y.  LymoB. 
Duncan  DoWy  prosecuting  attomej,  for  plaintiff  in  error. 

Wm,  Lawrence^  Joseph  H.  Laiwrencej  and  E,  D.  Ihrni^  for  defendant  tn 
error. 

Rex,  J.  The  defendant  was  indicted  at  the  March  term,  1872,  at  die 
Court  of  Common  Pleas  of  Logan  oountj,  for  burglary. 

The  burglary  consisted  of  breaking  and  entering  a  stable  in  the  night 
season,  with  intent  to  steal  property  of  yalue  contained  therein,  to  wit,  a 
dog  found  therein,  the  property  of  the  owner  of  the  stable,  of  the  yaliie 
of  twenty-five  dollars. 

The  defendant  moved  to  quash  the  indictment  on  the  grovnd  that  it 
did  not  charge  him  with  the  commission  of  an  offense  which  was  punish- 
able by  the  criminal  laws  of  this  State. 

The  court  sustained  the  motion,  and  ordered  the  defendant  to  be  dis- 
charged, holding  <^  that  there  is  no  law  authorizing  the  indictment,  and 
that  it  does  not  charge  a  crime,  offense,  or  misdemeanor." 

The  prosecuting  attorney  excepted  to  the  ruling  and  decision  of  tbe 
court,  and  presented  a  bill  of  exceptions,  embodying  the  indictment,  mo- 
tion, ruling,  and  decision  of  the  court,  and  the  exceptions  taken  thereto, 
which  was  signed  and  sealed  by  the  court,  and  made  part  of  the  reooid 
in  the  case. 

I*}i6  only  question  presented  by  the  exception  is  :  Is  the  stealing  of  a 
dog  a  crime  in  this  State  ? 

The  property  intended  to  be  stolen  by  the  burglar  must  be  property 
of  which  a  larceny  may  be  committed.  We  have  no  statute  that,  in  ex- 
press terms,  declares  a  dog  to  be  the  subject  of  larceny ;  but  it  is  claimed 
that  inasmuch  as  the  right  of  property  in  dogs  is  protected  by  civil  rem- 
edies, and  as  a  recent  statute  of  this  State  requires  them  to  be  listed  for 
taxation,  they  are  property,  and  therefore  properly  the  subjects  of 
larceny. 

We  do  not  think  so.  Neither  the  fact  that  the  right  of  property  in 
dogs  is  protected  in  this  State  by  civil  remedies,  nor  the  fact  that  recent 
legislation  requires  them  to  be  listed  for  taxation,  have  the  effect  of  en« 
larging  the  operation  of  the  statutes  defining  and  punishing  larceny. 

At  the  common  law,  although  it  was  not  a  crime  to  steal  a  dog,  yet  it 
was  such  an  invasion  of  property  as  might  amount  to  a  civil  injvry,  and 
be  redressed  by  a  civil  action.  2  Chit.  Black.  893,  894 ;  1  Bish.  Cr. 
Law,  1080. 

In  describing  the  property  of  which  a  larceny,  either  grand  or  pettti 
may  be  oommitted,  the  statutes  of  this  State  use  the  words  "  goods  and 
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chattels."  Thoee  words  at  the  oommon  law  hayo  a  settled  and  well- 
defined  meaning)  and  when  used  in  statutes  defining  larceny,  are  to  be 
understood  as  meaning  such  goods  and  chattels  as  were  esteemed  at  the 
common  law  to  be  the  subjects  of  larceny.  As  dogs,  at  the  common  law, 
were  held  not  to  be  the  subjects  of  larceny,  they  are  net  included  in 
the  words  ^'  goods  and  chattels,''  as  used  in  the  statutes  referred  to. 

Bonds,  bills,  notes,  etc,  are  goods  and  chattels,  and  yet,  as  thej*  were 
held  not  to  be  the  subjects  of  larceny  at  common  law,  it  was  deemed 
necessary  to  so  enlarge  the  larceny  statutes  as  to  declare  the  stealing  or 
malicious  destruction  of  them  punishable  in  the  same  manner  and  to  the 
same  extent  as  the  larceny  of  money  or  other  goods  and  chattels  of  the 
same  value. 

So  with  dogs.  It  will  be  time  enough  for  the  courts  to  say  that  a  dog 
is  the  subject  of  larceny  when  the  law-making  power  of  the  State  has  so 
declared.  <<  Constructive  crimes  are  odious  and  dangerous."  FindJay 
v.  BectOy  8  Serg.  &  Rawle,  571. 

We  are  therefore  of  opinion  that  the  Court  of  Common  Pleas  did  not 
err  in  the  ruling  and  decision  excepted  to. 

ExcepHom  overruled. 

White  and  MoIlyainb,  JJ.,  concurred.  Welch,  C.  J.,  and  Gil* 
MORE,  J.,  dissented. 


Obbgobt  v.  State. 

(26  Ohio  St.5ia) 
Forgery  —  what  is. 

¥niere  A,  for  the  purpose  of  defnnding  B,  procured  C,  an  huiooent  puty,  lo  tign  the 
name  of  B  to  a  promlssoiy  note,  by  fnlsely  repieeenting  that  G  was  aathoriied  by  B 
80  to  do,  held,  that  A  was  guilty  of  forgery. 

• 

MOTION  for  the  allowance  of  a  writ  of  error  to  the  Court  of  Com- 
mon Pleas  of  Franklin  county. 
The  plaintiff  in  error  was  indicted  and  convicted,  under  section  22  of 
the  Crimes  Act,  as  amended  by  the  act  of  March  24, 1865  (S.  and  S.  264), 
for  uttering  and  publishing  as  true  and  genuine  a  certain  false,  forged, 
and  counterfeited  promissory  note  for  the  payment  of  $800,  knowing 
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the  same  to  be  false,  forged,  and  counterfeited,  with  intent  to  defraud  a 
certain  person  named  in  the  indictment. 

The  note  purported  to  have  been  made  by  Daniel  Bevis,  payable  to 
the  order  of  E.  W.  Phelps  four  months  after  date,  or  sooner,  if  made 
out  of  the  sale  of  £.  W.  Phelps'  harvest  and  saw-sharpener ;  yas  dated 
June  13,  1874,  and  indorsed  "  E.  W.  Phelps." 

On  the  trial,  evidence  was  given  tending  to  prove  that,  at  the  date  of 
the  note,  negotiations  were  pending  between  the  plaintiff  in  error  and 
Daniel  Bevis,  who  resides  in  Prospect  township,  Marion  county,  in  this 
State,  which  resulted  in  Bevis  agreeing  to  become  agent  for  the  sale  of 
the  machine  above  named,  in  certain  townships  of  Marion  and  Union 
counties,  to  complete  which  a  contract  was  to  be  signed  in  duplicate  by 
Bevis ;  but  as  he  was  unable  to  write  his  name,  his  daughter  Rebecca 
Jane  was  called,  and  directed  to  sign  his  name  to  the  contract  for  him ; 
that  while  Rebecca  Jane  was  at  the  table  to  sign  the  contract  for  her 
father,  Miles  Gregory,  a  brother  of  the  plaintiff  in  error,  engaged  Mr. 
Bevis  in  the  inspection  of,  and  conversation  about,  some  pictures  that 
were  hanging  on  the  wall  at  the  side  of  the  room  opposite  that  at  which 
the  writing  was  being  done,  and  after  she  had  signed  the  contract,  the 
plaiutiff  in  error  produced  the  note  set  out  in  the  indictment,  and  re- 
quested her  to  sign  her  father's  name  to  it,  saying  that  it  was  '^  a  little 
agreement  between  her  father  and  himself ;  "  that  she  signed  it,  as  re- 
quested by  the  plaintiff  in  error,  without  further  inquiry ;  and  that  the 
name  of  Daniel  Bevis  was  signed  to  the  note  by  his  daughter,  without 
his  authority,  knowledge,  or  consent. 

After  the  close  of  the  argument,  the  court  charged  the  jury,  among  the 
other  instructions  given,  as  follows :  '*  In  this  case  it  is  admitted  that  the 
name  of  Bevis  was  written  on  the  note  by  Miss  Bevis,  the  daughter  of 
Bevis  (Bevis  not  being  able  to  write  his  name,  as  he  testifies).  Now,  if 
you  are  satisfied  beyond  a  reasonable  doubt  that  Bevis  and  the  defendant 
had  agreed  in  regard  to  the  papers  Bevis  was  to  sign  to  complete  the 
negotiation  in  hand  between  them  —  that  a  promissory  note  was  not  one 
of  the  papers  Bevis  had  agreed  to  sign,  that  it  was  not  understood  by 
him  that  he  was  to  sign,  and  he  did  not  intend  to  sign,  a  promissory 
note,  all  of  which  was  known  to  the  defendant ;  that  Bevis  being  unable 
to  write  his  name,  his  daughter  was  called  on  to  act  for  him  in  signing 
such  papers  as  he  understood  and  agreed  he  would  sign  —  then,  and  in 
such  case,  and  to  that  extent,  she  was  the  agent  of  Bevis,  and  when  she 
had  written  his  name  to  those  papers,  her  agency  for  him  ceased.  And 
if  you  shall  further  find  that  the  defendant,  without  the  knowledge  and 
consent  of  Bevis,  and  with  intent  to  defraud,  directed  and  procured  her 
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10  sign  the  name  of  Bevis  to  the  promissorj  note  in  evidence,  she  acted 
in  that  respect  for  the  defendant.  In  law,  it  was  the  act  of  the  defend- 
ant, and  the  signature  so  procured  was  a  forgery,  and  the  note  was  a 
false  and  forged  instrument."     To  which  the  plaintiff  in  error  excepted. 

After  verdict,  a  motion  was  made  to  set  it  aside  and  for  a  new  trial, 
which  was  overruled  by  the  court  and  excepted  to ;  and,  after  sentence, 
the  plaintiff  in  error  presented  his  bill  of  exceptions,  embodying  the 
evidence,  rulings,  and  charge  of  the  court,  which  was  signed  and  sealed 
by  the  court,  and  made  part  of  the  record. 

The  reasons  for  this  motion  appear  in  the  assignment  of  error  on  the 
transcript  of  the  record  on  file  in  this  case. 

Pond  Sf  Jonei  and  Geo,  K,  Nash,  for  plaintiff  in  error,  claimed  this 
was  not  a  case  of  forgery  (S.  and  C.  409,  as  amended  S.  and  S.  264), 
but  the  procuring  the  signature  of  a  person  to  a  promissory  note  by  a 
false  pretense  or  pretenses  (S.  and  C.  429,  as  amended  70  Ohio  L.  39). 
See  8  Chitty's  Crim.  Law,  1006 ;  2  Bishop's  Crim.  Law,  §§  472,  478 ; 
Wharton's  Crim.  Law,  §  1441 ;  Putnam  v.  SuUxvan,  4  Mass.  58 ;  BtH 
V.  The  State,  1  Yerg.  76 ;  Wright  v.  People,  I  Breese,  66 ;  Beg.  v. 
CoUins,  2  Moody  &  Rob.  46  ;  id.  54 ;  2  Bishop's  Crim.  Law,  §  590 ;  1 
id.,  §  584 ;  22  Penn.  St  894. 

That  Rebecca  did  not  act  as  the  agent  of  Gregory,  but  as  the  agent  of 
her  father,  Bevis,  and  was  induced  to  do  so  by  die  false  representations 
of  Gregory.  8  Chitty's  Crim.  Law,  1006 ;  2  Bishop's  Crim.  Law,  §{ 
472,  478. 

John  Little^  attorney-general,  and  J.  ff.  Outhwaiie^  prosecuting  attor> 
ney,  for  the  State.  Rebecca  was  not  the  agent  of  her  father  in  signing 
the  note  (1  Parsons  on  Contracts,  89,  40, 44),  but  the  agent  of  Gregory ; 
and  the  signing  was  the  signing  of  the  principal,  Gregory,  and  was 
forgery.  2  Car.  <&  Eir.  528 ;  Wharton's  Crim.  Law,  §  1419 ;  2  Car.  & 
Kir.  201. 

Rex,  J.  Numerous  errors  are  assigned  on  the  record ;  but  the  errors 
relied  on  by  counsel  for  the  plaintiff  in  error  in  argument  are : 

'^  1.  That  the  court  erred  in  overruling  the  motion  of  the  defendant  to 
take  the  testimony  of  Daniel  and  Rebecca  Jane  Bevis  from  the  jury. 

^'  2.  That  the  court  erred  in  its  charge  to  the  jury. 

"  8.  That  the  verdict  was  against  the  weight  of  the  evidence  in  the 

case." 

The  first  and  second  propositions  present  for  decision  the  same  ques- 
tion, viz. : 
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Whether  the  procuring  by  the  plaintiff  in  error  of  the  signature  of 
Daniel  Bevis  to  the  promissory  note  set  out  in  the  indictment,  in  the 
manner  shown  by  the  evidence,  was  a  forgery  by  him  ? 

The  reasons  urged  by  counsel  in  support  of  the  motion  of  the  plaintiff 
in  error  to  withdraw  the  testimony  of  Bevis  and  his  daughter  from  the 
jury  are :  that  as  the  daughter  was  acting  as  the  agent  of  her  father,  in 
aigning  his  name  to  the  contract,  she  continued  to  act  in  the  same  capac- 
ity in  signing  his  name  to  the  promissory  note,  although  she  was  not  au- 
thorized so  to  do  by  her  father,  and  was  induced  thereto  by  the  false 
pretenses  and  representations  of  the  plaintiff  in  error ;  and,  therefore, 
that  the  plaintiff,  if  guilty  of  any  crime,  is  guilty  of  procuring,  by  false 
pretenses,  the  signature  of  Daniel  Bevis  to  the  promissory  note,  as  the 
maker  thereof,  which  is  also  made  punishable  by  statute  ;  and  the  same 
reasons  are  urged  in  support  of  their  second  claim,  ''  that  the  court  erred 
in  its  charge  to  the  jury." 

We  do  not  think  that  these  reasons  are  well  founded.  The  acts  of  the 
agent,  to  bind  the  principal,  must  be  within  the  scope  of  the  authority 
given  to  the  agent,  and  if  the  signing  of  her  father's  name  to  the  prom- 
issory note  was  not  within  the  scope  of  her  authority  as  his  agent,  the 
false  pretenses  and  representatfons  of  the  plaintiff  in  error  could  not  and 
did  not  extend  her  authority  as  such  agent. 

In  this  case  the  agency  of  the  daughter  for  her  father  extended  to  the 
signing  of  his  name  to  the  contract  in  duplicate,  and  no  farther.  Wheo, 
therefore,  these  two  papers  were  signed,  her  agency  for  her  father 
ceased.  The  evidence  in  the  case  tends  to  show  that  this  was  the  ex- 
tent of  her  authority  as  such  agent,  and  that  she  was  induced  to  sign  the 
promissory  note  by  the  representations  of  the  plaintiff  in  error,  and  at 
his  request,  believing  at  the  time  that  the  representations  were  true. 

In  signing  her  father's  name  to  the  promissory  note,  Rebecca  was 
therefore  the  innocent  agent  of  the  plaintiff  in  error,  and  hence  htr  act 
was  the  act  of  the  plaintiff  in  error,  and  was  a  forgery.  Reginald  v. 
Clifford,  2  Carr.  &  Kir.  202. 

We  are,  therefore,  of  opinion  that  the  court  did  not  err  in  overmling 
the  motion  of  the  plaintiff  in  error  to  vrithdraw  the  testimony  of  the  wit- 
nesses named  from  the  jury,  nor  in  its  charge  to  the  jury. 

The  evidence  set  out  in  the  bill  of  exceptions,  in  our  opinion,  fully 

tains  the  verdict. 

Moti^jn  overruled 

Wbloh,  C.  J.,  White,  Oilkobb  and  McIltainb,  JJ.,  concmred 
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Knight  ▼.  Thb  Eureka  Fibs  and  Marine  Insurance  Co. 

m 

(26  0hioSteei.) 

Marine  Insurance '^inntranee  hy  part  owners— double  infuranoe. 

A  part  owner  of  a  Tessel,  in  whose  name  a  policy  of  insazance  on  the  whole  yeeael,  for 
accoont  of  the  owners,  is  issned,  becomes  a  tnutee  for  all  the  owners,  and,  in  case  of 
loss,  may  sue  on  the  policy  in  his  own  name  alone. 

A  part  owner  of  a  vessel  has  no  authority,  by  reason  of  the  joint  ownership,  to  insure 
the  interests  of  the  other  owners  ;  hence,  a  policy  taken  upon  the  whole  yeseel  in  his 
own  name,  without  previous  authority  or  subsequent  ratification  by  the  other  owners, 
is  invalid,  except  as  to  the  interest  of  the  part  owner  obtaining  it  * 

Where  such  [wlicy  was  intended  by  the  insurer  to  cover  the  whole  vessel  for  the  benefit 
of  all  concerned,  but  is  invalid,  except  as  to  the  interest  of  the  part  owner  procuring 
it,  the  insurer  is  only  liable  to  such  part  owner  for  such  a  portion  of  the  sum  insured 
as  his  interest  bears  to  the  whole. 

Where  a  policy  of  insurance  contains  a  condition  of  avoidance  on  account  of  additional 
or  over-insurance,  such  policy  is  not  avoided  by  contract  for  additional  insurance, 
where  it  is  shown  that  such  contract  is  invalid  as  to  all  excessive  insurance,  t 

MOTION  for  leave  to.  file  a  petition  in  error  to  the  Superior  Court 
of  Cincinnati. 

The  action  in  the  court  below  was  brought  by  plaintiff  in  error  against 
the  defendant  in  error,  to  recQyer  the  balance  of  $1,500  claimed  to  be 
due  upon  a  policy  of  insurance  against  loss  by  fire,  for  one  year,  issued 
on  the  20th  of  September,  1870,  by  the  defendant  to  the  plaintiff  for 
$3,000,  on  the  steamboat  Lightwood,  on  account  of  the  owners  —  loss,  if 
any,  to  be  paid  to  the  assured.  The  then  owners  of  the  boat  were  the 
plaintiffs,  Greorge  A.  Knight,  Joseph  Fisher,  James  M.  Kirker,  William 
Kirker,  and  John  Kirker  —  each  owning  one-fifth  interest. 

The  policy  of  insurance  contained  the  following  condition:  '^This 
policy  shall  become  void,  If  any  further  insurance  has  been  or  shall  be 
made  on  said  vessel,  which,  together  with  this  insurance,  shall  exceed  the 
sum  of  six  thousand  dollars." 

On  the  10th  of  March,  1871,  the  boat  was  totally  destroyed  by  fire. 

In  defense  to  this  action  the  defendant  alleged  a  breach  of  the  above 
condition.  And  on  the  trial  of  the  cause  in  the  court  below,  at  special 
term,  the  admissions  of  the  parties  and  the  tendency  of  the  testimony 
offered  were  to  the  effect  following  :    The  policy  sued  on,  when  is> 

*  See  Sleeper  v.  Union  Ins,  Gb.,  anUf  p^  706. 

t  See  Thomas  v.  Builders*  Ins.  Cb.,  ante,  p.  317,  and  note;  LiiuB^  v.  Union  /lu 
Co,,  anUf  p.  701. 
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iued,  waB  taken  ui  the  name  of  the  plaintiff  under  authority  from 
the  then  owners  of  the  boat;  afterward,  on  the  9th  of  February, 
1871,  the  three  Kirkerd  sold  and  transferred  their  respective  interests  in 
the  boat  to  one  Isaac  N.  George,  for  the  sum  of  $4,500,  one-third  of 
which  was  paid  in  cash,  and  the  balance  was  secured  by  the  acceptance 
of  the  firm  of  Fisher,  Johnson  &  Co. ;  on  the  same  day,  George,  being 
then  owner  of  three-fifths  of  the  boat,  obtained  a  policy  of  insurance  against 
loss  by  fire  in  his  own  name,  but  stated  to  be  for  the  benefit  of  those 
concerned,  for  the  sum  of  $4,500,  on  the  whole  boat,  from  the  Louisiana 
Mutual  Insurance  Company  —  loss,  if  any,  payable  to  Fisher,  Johnson  <& 
Co.  This  latter  insurance  was  effected  Without  the  knowledge  or  au- 
thority of  either  the  defendant  or  the  owners  of  the  other  two-fifths  of 
the  boat,  nor  has  either  of  them  assented  to  or  ratified  the  same.  On 
the  22d  of  February,  1871,  the  plaintiff  having  learned  of  the  purchase 
by  George  of  the  Kirkers'  interests  in  the  boat,  but  being  ignorant  of  the 
insurance  by  the  Louisiana  Mutual  Insurance  Company,  presented  the 
policy  sued  on  to  the  defendant,  with  information  of  the  sale  to  Creorge, 
and  thereupon  the  defendant,  by  its  secretary,  indorsed  on  the  policy, 
^  February  22,  1871.  For  account  of  present*  owners.  E.  E.  Townley, 
Secretary."  This  indorsement  was  procured  without  the  knowledge  of 
or  authority  from  I.  N.  George,  for  whose  use  it  was  intended,  nor  does 
it  appear  that  he  has  at  any  time  since  assented  to  or  ratified  the  same. 

After  the  loss  of  the  steamboat,  the  Louisiana  Mutual  Insurance  Com*- 
pany  paid  the  amount  of  its  policy  to  the  parties  named  in  the  policy  to 
receive  it ;  and  upon  proof  of  the  loss  being  made  to  defendant,  it  paid 
to  the  plaintiff  the  sum  of  $1,500,  but  refused  to  pay  the  balauoe  of  the 
amount  insured,  because  of  the  alleged  breach  of  the  condition  in  its 
policy. 

The  Louisiana  Mutual  Insurance  Company  issued  its  policy  upon  the 
following  application : 

**  To  the  Louisiana  Mutual  Insurance  Company.  Please  enter  $4,500 
on  open  policy  No.  1,377,  for  Isaac  N.  George,  on  the  hull  and  tackle, 
and  loss,  if  any,  payable  to  Fisher,  Johnson  &  Co.,  of  the  steamboat 
Lightwood,  valued  at  $6,000,  at  and  from  February  9,  1871,  privileged 
to  navigate  between  New  Orleans  and  Bayou  Bartholomew.  If  stored 
waiting  to  be  reshipped,  this  insurance  does  not  cover  the  fire  risk  while 
on  shore.     Premium  six  per  cent,  $270.  I.  N.  George." 

Thorenpon  the  plaintiff  requested  the  court  to  charge  the  jury,  "  that 
if  they  found  from  the  evidence  that  at  the  time  Isaac  N.  Greorge  pro« 
cared  the  said  insurance  of  forty-five  hundred  dollars,  he,  the  said  Isaac 
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2*^.  Greorge,  represented  himself  as  the  sole  owner  of  the  boat  insured^ 
and  that  the  Louisiana  Mutual  Insuranoe  Company  issued  said  policj  to 
him  as  the  entire  owner,  and  thought  he  was  the  entire  owner,when  in  fact 
said  George  was  the  owner  of  only  three-fifths  part  of  said  boat,  then  he 
was  entitled  to  recover  no  more  in  law  than  threo-fifths  of  the  sum  in- 
sured, and  that  no  more  than  three-fifths  of  said  sum  of  $4,500  could  be 
estimated  in  making  up  the  additional  sum  of  insurance  on  said  boat.'' 
This  instruction  the  court  refused  to  give,  but  did  charge  the  jury  as  fol 
lows: 

*'*  This  suit  is  brought  to  recover  a  balance  of  $1,500,  mth  interest^ 
as  prayed  for  in  the  petition,  on  a  policy  of  insurance  issued  by  defend- 
ant  to  the  plaintiff,  for  the  benefit  of  all  the  owners,  on  the  steamboat 
Light  wood,  which  was  burned.  When  the  insurance  was  effected,  or 
by  purchase  shortly  afterward,  it  is  admitted  the  plaintiff  owned  two- 
fifths  of  the  boat,  and  other  parties  three-fifths.  The  latter  sold  their 
three-fifths  interest  to  one  Grcorge  ;  and  afterward  the  defendant  indorsed 
on  the  policy  its  consent  to  such  part  change  of  ownership. 

^^  The  policy  contained  a  provision  that  if  the  boat  should  be  insured 
for  more  than  $6,000,  without  the  defendant's  consent,  the  policy  should 
be  void.  But  since  the  loss,  and  with  a  full  knowledge  of  all  the  facts, 
the  defendant  paid  the  plaintiff  on  account  of  the  loss  $1,500,  and  has 
refused  to  pay  any  more. 

''  George,  without  the  plaintiff's  knowledge  or  consent,  and  without 
the  knowledge  and  consent  of  the  defendant,  the  Eureka  Insurance 
Company,  procured  an  insurance  upon  the  boat  (the  entire  boat)  in  a 
New  Orleans  company,  in  the  sum  of  $4,500,  for  the  benefit  of  Fisher, 
Johnson  6s  Co.,  of  New  Orleans,  his  creditors  for  that  sum,  which  policy 
had  the  same  provision,  as  to  becoming  void  if  insurance  should  be 
effected  without  the  company's  consent,  beyond  $6,000;  of  which  for- 
feiture clause,  I  may  here  say,  no  one  but  the  New  Orleans  Insurance 
Company  can  take  advantage.  The  defendant  had  no  knowledge,  as  is 
admitted,  when  it  indorsed  on  the  policy  here  sued  on  its  consent  to  the 
change  of  ownership  from  the  original  owners  to  George.  It  is  admit- 
ted that,  after  the  loss,  the  New  Orleans  company  paid  the  $4,500  in 
full  according  to  the  terms  of  its  policy,  and  that  the  defendant  hai 
paid  this  plaintiff  $1,500  on  the  policy  now  sued  on. 

"You  will  thus  see  that  the  boat  became  insured  for  $7,500,  or 
$1,500  over  the  limited  sum  of  $6,000.  Now,  if  this  $3,000  was  the 
only  insurance  upon  the  boat,  the  plaintiff  would  be  entitled  to  $1,200 
only,  as  between  him  and  George,  and  G«orge  $1,800  ;  or  the  plaintiff 
$600  in  this  suit,  and  George  $900.     But  George  obtained  $4,500  from 
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the  New  Orleaos  company,  when  he  was  entitled,  as  between  him  and 
the  plaintiff,  to  $2,700  —  $1,800  being  reoeived  by  him  as  money  had 
and  reoeived  for  the  use  of  the .  plaintiff.  The  plaintiff  has  been  paid 
by  this  defendant  $300  more  than  his  individual  portion  of  this  entire 
policy ;  and  upon  the  above  facts  I  charge  you  that  he  is  not,  in  law, 
entitled  to  recover  any  thing  further,  for  such  would  be  for  the  three- 
fifths  interest  of  Greorge,  which  has  been  fully  paid  to  George.'' 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  given, 
the  plaintiff  excepted. 

Verdict  and  judgment  were  given  for  the  defendant,  and  on  error,  in 
the  general  term  of  the  court,  the  above  judgment  was  affirmed.   - 

Leave  is  now  asked  to  file  a  petition  in  error  to  reverse  the  judgment 
below,  for  error  in  refusing  to  charge  as  requested,  and  in  the  charge  as 
given  to  the  jury. 

Donham  Sf  Forakery  for  the  motion,  dted  4  Mass.  647  ;  8  Meta  848  ; 
2  Cranch,  419 ;  Luccu  v.  Jeferson,  6  Cow.  635. 

Lincoln^  Smith  4*  Stevens,  contra.  On  account  of  over-insurance,  the 
defendant's  insurance  was  wholly  void.  Columbus  Ins.  Oo,  v.  Wcdsh.,  18 
Mo.  229  ;  Oonwcn/  Tool  Co.  v.  Hudson  Eiver  Ins.  Co.,  12  Gush.  144; 
Mussey  v.  Adas  Mutual  Ins.  Co.,  14  N.  Y.  79  ;  Insurance  Co.  v.  Shch^ 
hower,  26  Penn.  St.  199. 

McIltains,  J.  The  questions  raised  on  the  record  before  us  should 
be  determined  by  the  following  principles  and  rules  of  law: 

1.  A  part-owner  of  the  vessel,  in  whose  name  a  policy  of  insurance  on 
the  whole  vessel,  for  account  of  the  owners,  is  issued,  becomes  a  trustee 
for  all  the  owners,  and  in  case  of  loss,  may  sue  on  the  policy  in  his  own 
name  alone. 

2.  A  part-owner  of  the  vessel  has  no  authority,  by  reason  of  the  joint- 
ownership,  to  insure  the  interests  of  other  owners  ;  hence,  a  policy  taken 
upon  the  whole  vessel  in  his  own  name,  without  previous  authority  or 
subsequent  ratification  by  other  owners,  is  invalid,  except  as  to  the 
interest  of  the  part-owner  procuring  it. 

3.  Where  such  policy  was  intended  by  the  insurer  to  cover  the  whole 
ressel  for  the  benefit  of  all  concerned,  but  is  invalid  except  as  to  the 
interest  of  the  part-owner  procuring  it,  the  insurer  is  only  liable  to  such 
part-owner  for  such  portion  of  the  sum  insured  as  his  interest  ih  the  vessel 
bears  to  the  whole. 

4.  Where  a  policy  of  insurance  contains  a  condition  of  avoidance  on 
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aooount  of  additional  or  over-insurance,  such  policy  is  not  avoided  hj  an 
alleged  contract  for  other  insuranoe,  when  it  is  shown  that  such  contract 
is  invalid  as  to  all  excessive  insurance. 

When  the  refusal  to  charge  as  requested,  and  the  charge  as  given  by 
the  court  below  are  tested  by  these  rules,  manifest  errors  appear.  The 
instruction  requested  should  have  been  ^ven.  The  suggestion  that  it 
was  an  abstract  proposition  is  not  well  made.  The  testimony  tended  to 
prove  the  facts  named  in  the  request.  The  rules  of  law  embodied  in 
this  request  are  founded  on  the  soundest  principles.  An  insurer  may 
implicitly  rely  on  the  information  received  from  the  applicant,  in  rela- 
tion to  the  subject-matter,  and  the  persons  to  be  insured.  If  the  Louisi- 
ana Mutual  Insurance  Company  undertook  to  insure  Greorge  in  the  sum 
of  $4,500,  upon  the  whole  boat,  believing  from  the  representations  of 
George,  that  he  was  the  sole  owner,  while  in  truth  he  had  an  insurable 
interest  only  in  three-fifths  of  the  boat,  it  would  be  palpably  unjust  to 
hold  the  company  as  an  insurer  to  the  full  amount  named  upon  only  a  frac- 
tion of  the  property  intended  to  be  covered.  If  such  representations  had 
been  fraudulently  made,  there  is  no  doubt  the  policy  would  have  been 
void  in  totOy  and,  being  innocently  but  carelessly  made,  the  contract 
should  not  be  enforced  for  more  than  the  proportion  of  the  risk  assumed 
which  Greorge's  interest  bore  to  the  whole  vessel.  It  was  upon  the  whole 
vessel,  estimated  to  be  worth  $6,000  (in  the  application),  that  the  com- 
pany assumed  a  risk  of  $4,500.  Upon  three-fifths  of  the  vessel  it  as- 
sumed the  risk  of  no  more  than  $2,700.  There  was,  therefore,  no  valid 
insurance  upon  this  boat  or  any  of  its  parts,  under  the  Louisiana  Mutual 
Insurance  Company's  policy,  for  more  than  $2,700.  And  by  looking 
further  into  the  record,  we  find  that  when  this  request  was  refused,  the 
case,  as  it  stood  upon  the  admissions  of  the  parties,  showed  that  George 
had  no  authority  from  the  owners  of  two-fifths  of  the  vessel  to  insure 
their  interest ;  hence,  if  the  policy  were  to  be  construed  as  an  insurance 
for  the  benefit  of  all  the  owners  in  the  sum  of  $4,500,  it  would  still  be 
invalid  as  to  the  two-fifths  of  the  amount  of  a  risk.  For  I  take  it  to  be 
perfectly  dear,  that  if  the  parties  to  this  policy  intended  two-fifths  of  the 
risk  assumed  for  the  benefit  of  partowners  of  the  vessel  who  were  not 
represented  in  the  contract,  and  who  never  ratified  it,  {reorge  would  have 
no  right  to  apply  to  losses  sustained  by  him  on  account  of  his  three-fifths 
of  the  vessel,  that  part  of  the  sum  insured  which  was  intended  to  cover 
losses  on  account  of  the  two-fifths,  which,  by  want  of  authority  or  ratifi- 
cation, were  not  insured  at  all. 

Now,  the  limitation  upon  the  aggregate  insurance,  contained  in  the 
condition  of  the  policy  sued  on,  was  $6,000.     The  amount  of  valid 
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insurance  obtained  on  the  vessel,  and  on  its  parts,  was  $5,700,  whUe  the 
amount  named  in  the  two  policies  was  $7,500.  The  former  sum  being 
less  than  the  amount  limited,  and  the  latter  in  excess  of  it.  To  which 
of  these  amounts  does  the  condition  in  the  policy  sued  on  relate  ?  If  to 
the  former,  the  policy  has  not  been  avoided  under  the  condition  ;  if  to 
the  latter,  it  is  void.  The  condition  is :  "  This  policy  shall  become 
void  if  any  further  insurance  has  been  or  shall  be  made  on  said  vessel, 
which,  together  with  this  Insurance,  shall  exceed  the  sum  of  six  thousand 
dollars."  An  agreement  for  insurance  made  by  an  unauthorized  agent, 
unratified,  is  no  contract  of  the  principal.  Invalid  insurance  is  no  insur- 
ance. We  must,  therefore,  construe  this  condition  as  referring  to  valid 
insurance. 

It  is  said  that  the  evils  intended  to  be  avoided  by  conditions  against 
over-insurance  are  as  likely  to  result  from  invalid  agreements  for  exces- 
sive insurance  as  from  valid  contracts.  This  may  be  so  in  some 
instances ;  and  we  have  no  doubt  a  stipulation  against  such  evils,  in 
either  case,  might  be  made ;  but  the  question  here  is  not  as  to  what 
stipulations  might  be  imposed  by  insurers,  but  what  is  the  stipulation  id 
this  condition  ? 

It  is  true  the  terms  of  this  condition  should  be  construed  fairly  ;  and 
it  is  but  fair  to  say  that  they  must  also  be  strictly  construed.  The  con- 
dition was  intended  to  provide  for  a  forfeiture  of  the  contract  of  insur* 
ance,  and  a  forfeiture  should  not  be  declared  by  construction,  when  the 
strict  terms  of  the  condition  do  not  require  it. 

I  should  here  add  that  the  fact  that  the  Louisiana  Mutual  Insurance 
Company  paid  the  full  amount  of  its  policy  has  nothing  to  do  with  the 
question  before  us.     If  the  policy  sued  on  was  not  made  void  by  the 
obtaining  of  the  policy  from  the  Louisiana  Mutual  Insurance  Company, 
it  was  not  avoided  by  the  payment  of  it. 

We  think  the  court  below  also  erred  in  the  charge  given,  in  assuming 
in  the  face  of  the  admissions  upon  the  record,  that  two-fifths  of  the 
money  paid  by  the  Louisiana  Mutual  Insurance  Company  to  George 
were  received  by  him  for  the  use  of  the  plaintiff  below.  Also  in  hold 
ing  that  Greorge  had  already  received  his  full  share  of  the  insurance 
effected  under  the  policy  sued  on. 

With  regard  to  George's  interest  in  the  policy  sued  on,  it  is  thought 
proper  to  remark  that  the  principles  above  stated  are  generally  applicr 
ble  to  it 

The  facts  in  relation  to  Greorge's  insurance  under  this  policy  are  nc^ 
folly  set  forth  in  the  record.  It  does  appear,  however,  that  the  insur- 
ance was  originally  obtained  upon  three-fifths  of  the  boat  for  the  benefit 
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of  the  Kirkers,  who  afterward  sold  all  their  insarable  interests  in  the 
boat  to  Greorge.     By  this  alienation  the  policy  lapsed  as  to  three-fifths 
of  the  insurance.    The  subsequent  effort  of  the  phuntifE,  Knight,  to 
revive  the  lapsed  insurance  for  the  benefit  of  Greorge,  may  or  may  not 
have  been  successful.     That  Knight  had  no  authority  from  George  to 
insure  his  interest  at  the  time  the  policy  was  revived  in  favor  of  the 
then  owners,  to  wit,  on  the  22d  of  February,  1871,  is  shown;    but 
whether  or  not  that  act  was  afterward  ratified  by  Greorge  does  not 
appear.     If  this  policy  became  effective  as  an  insurance  in  Greorge's 
favor,  the  plaintiff  as  his  trustee  may  rightfuUy  prosecute  this  action  for 
his  benefit     But  if  George  was  not  insured  by  this  policy,  it  is  clear 
that  the  plaintiff  has  no  remaining  right  of  action   under  it,  as  it  is 
admitted  that  he  has  already  received  from  the  defendant  $1,500,  which 
is  more  than  the  ratable  share  of  the  insurance  upon  two-fifths  of  the 
boat  owned  by  himself  and  Fisher  at  the  time  the  insurance  was  first 
effected  and  at  the  time  of  the  loss. 

Motion  ffrantecL    Judgmonis  revoned^  and  cause  renuauUL 
Welch,  C.  J.,  Waits,  Bbx  and  6ilkoxx»  JJ.,  ooncoxred* 
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ABATEMENT. 
QfappiaHnctinUnalcaH.'l    /SIm  Criminal  Pboobdubi.  TIL 

ACKNOWLEDGMENT. 
Sm  Dexd,  70. 

ACTION. 

1.  lAipMd&M'-iuJIMencyof'^iurpluBage.]  A  notioeof  UBpmdeiuma filed 
containing  a  correct  etatemont  of  all  the  facte  leqolred  by  thfl  staUata  to 
be  Btated,  and,  in  addition  thereto,  an  incorrect  deecriptlon  of  the  prop* 
erty  **  intended  to  be  affected  "  thereby.  MM,  that  the  description  ehonld 
be  rejected  as  snrplnsage,  and  that  the  notice  was  soffloiaQi.  WtUion  T« 
WiUifX  (Wis.),  68. 

a  /br  damage$  for  contracting  to  seU  property  without  authority.'}  Defend, 
ants,  falsely  pretending  to  haye  authority  to  sell  plaintiflf s  land,  made  a 
contract  to  sell  to  a  third  party.  Held,  that  they  were  liable  to  plaintiff 
for  his  costs  and  expenses  incurred  in  defending  a  suit  by  such  third  party 
for  specific  performance  of  the  contract.    PhUpot  y.  Taylor  (111.),  241. 

8.  Fbr  negligence — eoTUribuiory  Tiegligenee — violation  of  etatute.]  In  an  action 
against  a  town  for  injuries  sustained  by  a  defect  in  a  highway,  A^,  thai 
the  fact  that  plaintiff  was  at  the  time  trayeling  on  the  wrong  side  of  the 
road  in  yiolation  of  the  statute,  did  not,  as  matter  of  law,  defeat  the 
action  if  his  own  fault  or  negligence  did  not  contribute  to  the  injury ;  bat 
that  it  was  competent  eyidence  of  negligence  on  his  part  for  the  jury. 
Damon  y.  Inhabitante  of  Scituate  (Mass.),  315,  and  note,  817. 

4b  Partiee — Joint  UabiUty  when  eevored.]  Where  a  person,  answerable  in 
contract  to  two  jointly,  settles  with  one  of  them  so  that  one  has  no  longei 
any  real  interest  in  the  matter  in  dispute,  it  is  a  seyerance  of  the  cause  of 
action,  and  the  debtor  is  liable  in  an  action  at  law  to  the  other  alone. 
Boston  and  Maine  R.  B.  y.  Portland,  etc,,  B,  R  Co,  (Mass.),  888. 

By  married  women  for  injury  to  paraphernalia,]     See  Hubbahd  ahd  Wife, 
858. 

By  bailee  of  goodeagainitcarriir.l    iSm  Carbisb,  987. 

Ar  Ifreaeh  of  eo9§ma^i  of  tiik—demageeJ]    Bee  Qoybmajkt  op  Titui,  841 

JPl»r  ir^uriee  to  married  womei^-^whomayMng,}    Bee  HTmBAHD  ahd  Wnr*. 

618. 

Vol.  IX.— W 
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Oninmirano9  poU^ — ^tko  maif  brinff.}    8i4JsBXjaABcm,nL 

Oa  judgmeiU,}    See  Juxiokbiit,  74. 

On  eiolen  bondt,]    tiee  Bohds,  87d. 

To  reeoeer  tax  ittegaUy  aeeeeeed.]    See  Tax,  886. 

ADMINISTRATION 

LeUere  an  eekoe  of  Uwng  perean — paifmeiU  to  admiiitMirator,'\     ^  Pat- 
MVNT,  550. 

ADMINISTRATOR 

Lioibility  ofy  for  moneye  etelUn,]    Money  belonging  to  the  inteetate'a  eetate  wb« 

stolen  from  the  administntor  withoat  his  fault    HM^  tlutt  he  should  be 

discharged  as  to  such  money  on  the  settlement  of  his  account.    SUeene  ▼• 

Qage  (N.  H.).  19L 

ADMIRALTY  LAW. 

Bee  Shxpfiko,  718. 

ADULTERY. 
At  dtfienee  to  miwrder,'\    See  Cbiminal  Law,  488. 

AGENT. 
Of  inrntTam/ee  company, 1    See  Ikbitbakck. 

ALIENS. 
Bee  Natu&alizatiok,  254. 

ALTERATION  OF  INSTRUMENTS 
See  NsaonABLB  Instruicbnt,  273, 824. 

ANIMALS. 

IMnUty  of  owner  for  aete  offerodoue  dog,  Damagee-^evidenee  ofdtf&ndanfe 
pecuniary  dreumetaneee  ]  Defendant  left  liis  dog  unsecured  in  his  sleigh 
in  a  village  street,  knowing  that  the  dog  was  ferocious  and  accustomed  to 
bite  people,  and  that,  on  one  occasion  when  so  left,  he  had  attacked  a 
passer-by.  The  plaintiff,  a  child  of  seven  years,  came  to  the  sleigh  and 
meddled  with  the  whip,  whereupon  the  dog  threw  him  down  and  bit  him. 
Held,  (1)  that  the  defendant  was  liable;  (2)  that  if  the  jury  find  that  the 
defendant  was  guilty  of  gross  and  criminal  negligence,  they  may  give  ex- 
emplary damages,  and  (8)  that  evidence  of  defendant's  pecuniaiy  circuB^ 
stances  was  proper.    MeSbue  v.  Dodge  (Wis.),  6. 

ARSON. 
Bee  Cbdonal  Law,  289, 484. 

ASSAULT  AND  BATTERY. 

Friee  fighting —  eaneent^  Where  two  persons,  by  mutual  agreement,  engage 
in  a  fight  with  each  other,  each  is  guilty  of  an  assault  and  battery,  although 
there  is  no  anger  or  ill-wilL  OommonweaUh  v.  OeiOberg  (Mass )  888,  mste. 
88a 
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ASSESSMENT. 

1  i'br  loeal  impfovemeiUi,]    A  statate  anthorixed  oommiflBioncre  x>  assess  the 

cost  of  a  eewer  apon  lande  benefited  thereby  in  each  proportion  as  they 
Bhoald  think  Just  and  equitable.  Bdd,  that  no  yalid  asseesment  could  be 
made  under  the  statute,  as  it  failed  to  determine  the  mode  of  distributing 
the  burden.    State  v.  Commisnoners^  (N.  J.),  880. 

2  What  report  must  ehaw.]    The  report  of  commissioners  must  show  on  its 

face  a  compliance  with  all  legal  rules,  the  observance  of  which  is  neces- 
sary to  constitute  a  valid  assessment.  lb. 

8.  Smo  apportioned.]    An  assessment  for  a  sewer  upon  designated  lands,  in 

proportion  to  area  or  frontage,  is  not,  as  a  method  of  assessment,  support- 
able, lb, 

4.  Estoppel,']  The  fact  that  a  land-owner  has  connected  his  lands  assessed 
with  the  sewer  does  not  estop  him  from  questioning  the  legality  of  the 

assessment  &. 

/SImTaz. 

ASSIGNEE. 

Liabmtif  of  assignee  in  bankmpt^  of  railroad  for  ir^uries  ooeasioned  in  opor 
aUng,]    See  Nbgugiencb,  688. 

ATTACHMENT. 

1.  Sale  of  attached  property  —  bankruptcy  of  defendant,]  Personal  fropeity 
was  attached,  receipted  for,  restored  to  the  defendant  and  sold  by  him  to 
an  innocent  purchaser.  The  defendant  became  bankrupt  more  than  four 
months  afterward,  but  before  judgment.  Held,  that  the  attachment  was 
not  dissolved  and  that  the  plaintiff  might  have  a  special  Jadgment  in 
rem  and  levy  his  execution  on  the  money  collected  of  the  receiptor. 
Batcheider  v.  Putnam  (N.  H.),  115. 

9.  Of  insurance  money  in  hands  of  insurer.]    An  insurance  company  is  liable 

as  garnishee  or  trustee  of  the  insured  after  a  loss,  though  the  property 
insured  was  exempt  from  attachment.     Woostor  v.  Page  (N.  H.),  128. 

Effect  of  composition  in  bankruptcy  on.]    See  Bankruptcy,  111. 

Judgment  in  suit  of,  after  discharge  of  defendant  in  bankruptcy.]  See  Bakk- 
SUFTOT,  888. 

Misnomer  in  return  —  when  return  not  conclusive,]    See  Mibkombr,  720. 

Service  by.]    See  Tudombnt,  695. 

AUTREFOIS  CONVICT. 
See  CRDfmAL  Law,  612. 

ATTORNEY. 

1.  Admission  oftBomsn  to  the  bar.]    Where  the  statute  relating  to  the  admis- 
sion of  attorneys  applied  in  terms  to  males  only,  hM,  that  it  would  not  be 
construed  to  include  females  because  of  the  statutory  rule  of  construe* 
tion  that "  words  of  the  masculine  gender  may  be  applied  to  females." 
Matter  of  QcodeU  (Wis.),  4SL 
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%  Mutt  be  retideiU  of  tha  8taU}  A  non-reaideot  cannot  oe  admitted  to  tha 
bar  although  he  ba  a  oooaaalor  at  law  in  good  standing  iHiexe  he  reeideB, 
and  a  itatvle  aathoriBing  eneh  admiiMrion  ie  inralid.  Matter  of  Mooneu 
(Wia.),6(L 

H  Lion  of^  by  what  law  ffovomed — eonfliet  of  totot.]  The  lien  of  an  attornej 
upon  a  jadgment  recorered  by  him  is  goTerned  by  the  law  of  the  State 
where  tiie  jadgment  waa  recorered  and  the  lien  attached,  and  not  bj  the 
law  of  the  State  where  the  jadgment  is  sought  to  be  collected.  Oitken^ 
National  Bank  v.  Cuto&r  (N.  H.)»  184. 

Stati^iU  requinng  to  toko  out  and  pa^  for  lioonoo  to  do  hudnooo  eotfd.]    800 

When  party  not  UaHefor  treopau  authorieod  by  hii  attorney.]    See  Tbsspaeb, 
When  ir^ant  UtMeforfba  of.]    See  Infakt,  180. 

BAIL. 

1.  Surrender  by  —  liabili^  of  surety  where  ewrrender  is  prevented  by  act  of  law,] 
Bail  are  entitled  to  relief  when  the  surrender  of  the  principal  is  made  im 
possible  by  the  act  of  the  law,  where  the  plaintiff  loaes  nothing  by  the 
omission  of  any  act  which  it  is  in  the  power  of  the  bail  to  perform. 
Whether  relief  will  be  granted  by  bringing  up  the  principal  on  habeas 
eorpw,  or  by.  extending  the  time  for  surrender,  or  by  granting  a  discharge 
on  motion,  will  depend  upon  the  fact  whether  the  one  mode  will  be  more 
beneficial  to  the  plaintiff  than  the  other.    Steelman  ▼.  MaUix  (N.  J.), 889. 

%  — — .]  The  defendant  M.  gave  bond  under  the  insolvent  laws,  conditioned 
that  he  would  surrender  himself  to  the  sheriff  of  Atlantic  county  if  his 
discharge  as  an  insolYcnt  was  refused.  At  the  time  his  discharge  was 
refused,  he  was  in  the  county  jail  of  said  county,  prior  to  his  removal  to 
the  State  prison,  to  which  he  had  been  sentenced  for  crime.  Held,  that  this 
did  not  excuse  an  actual  surrender  of  M.  to  the  sheriff.  He  could  have 
said  to  the  sheriff  that  he  put  himself  into  his  custody  according  to  the 
condition  of  the  inaolvent  bond,  and  this  would  have  enabled  the  sheriff 
to  retake  him  after  he  had  been  liberated  from  incarceration  on  the  crim- 
inal charge.  lb. 

BAILMENT. 

Bailee  estopped  to  deny  bailar^s  title.]  Plaintiff  purchased  property  of  J  S.  and 
lent  it  to  defendant  to  be  returned  upon  demand.  J.  S.  was  afterward  ad- 
judged a  bankrupt,  and  the  defendant,  while  so  holding  as  bailee,  bought 
the  property  of  the  bankrupt's  assignee.  Held,thhX  defendant  could  not 
set  up  against  the  plaintiff  the  title  so  acquired  even  if  the  original  trans- 
fer to  plaintiff  was  in  fraud  of  the  bankrupt  act.  Nudd  v.  Montanye 
(Wis),  26. 

Aotion  by  bailee  of  goods  against  carrier  for  misdelivery,}    See  Cab&ibb,  ^7. 

BANK. 
8m  National  Baitk. 
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BANKRUPTCY. 

L  ^fiet  of  e(nnpoMtion  upon  aUachmeiU»]  Plaintiff  attached  defeudant's  prop- 
erty on  mesne  process.  A  month  after  defendant  was  dulj  adjudicated  a 
bankrupt  upon  the  petition  of  his  creditors ;  but  a  composition  was  effected 
onder  the  act  of  1874.  Plaintiff  took  no  part  in  the  composition,  but  his 
name  and  address  and  the  amount  of  his  debt  were  duly  shown  in  the 
debtor's  statement  and  the  amount  due  him  under  the  composition  was 
tendered  and  refused,  ffeldt  that  the  debt  of  the  plaintiff  was  extinguished 
by  the  composition,  and  the  attachment  should  be  quashed.  Miller  y, 
Mackerme  (Md.),  111. 

9.  ChnHngofU  debte  —  w?ien  liability  of  surety  on  bond  continues  after  discharge.] 
In  an  action  against  a  surety  on  a  bond  given  to  secure  the  damages  and 
costs  occasioned  by  an  injunction,  the  defendant  pleaded  his  subsequent 
discharge  in  bankruptcy.  Replication  that  the  suit  in  which  the  in- 
junction issued  was  not  determined  until  after  such  discharge.  Held, 
that  the  replication  was  good.    Bastman  v.  Hibbard  (N.  H.),  157. 

8.  Judgment  in  attachment  suU.]  Plaintiff  attached  defendant's  property  in  an 
action  upon  a  debt  provable  in  bankruptcy.  More  than  four  months 
thereafter  defendant  was  adjudged  a  bankrupt.  Held,  that  in  case  there 
had  been  no  unreasonable  delay  in  obtaining  the  discharge,  plaintiff  was 
not  entitled  to  a  judgment  enforoeable  against  the  property,  until  the  ques- 
tion of  the  defendant's  discharge  was  determined.  Bay  y.  Wight  (Mass.), 
888 

A  Fraudulent  preference.]  A  bankrupt  gave  to  a  creditor  his  note  indorsed  by 
a  third  person.  Held,  not  a  fraudulent  preference,  an  the  advantage 
secured  by  the  creditor  was  not  out  of  the  bankrupt'B  estate.  Dairymple 
Y.  UiUenbrand  (N.  Y.),  438. 

Agreement  to  withdraw  ol^ections  to  proceedings  in.]    See  GoNHDBBaxicm,  648 

Liability  of  assignee  for  if\fnriesooeasionsd  in  opmrtHng  propsHy  oftks  sstats,] 
See  NaoLioBNCS,  588. 

€f  defendant  in  attaehment.]    See  Attachhbnt,  115. 

BETTERMENTS. 
See  ABBBaaassT, 

BILL  OF  LADING. 
See  Ck>KrT.icT  of  Law,  589. 

BONA  FIDE  HOLDER. 
See  Bond  ;  Neootiablb  Instbumehtb. 

BOND. 

SMen,  action  on,  by  bona  fide  purchaser,]  County  bonds  lawfully  issued, 
with  a  blank  left  for  the  name  of  the  payee,  were  stolen.  Meld,  that  they 
were  valid  and  negotiable,  and  that  a  bona  fide  purchaser  could  hold  them 
against  the  true  owner.    Boyd  v.  Kennedy  (N  J.),  876. 

See  Municipal  Bonds,  495 ;  Subntt,  966, 588 
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BBBAGH  OF  OOYBNANT. 
i^MTAX,  547. 

BRIBEBT. 
See  ELBonoK,  740. 

BBICKBtJRNINe. 
See  NuiBAKCB,  607. 

BRIDGE. 
See  Highway. 

BROKER. 

W.'*  mUUledtoeemnUeekms  firwnbothseUerandlntyer — etutom,]  ArealMtats 
broker  was  emplo/ed  by  A  to  Bell  a  farm.  He  exchanged  it  for  lands  of 
B,  receiving  a  oommiBsion  from  A  for  his  servioeB.  Held^  that  he  coald 
not  recover  a  oommiBaion  from  B  alBO,  either  on  proof  of  an  ezpreBS  prom* 
iBe  bj  B  to  pay,  or  of  a  usage  among  brokers  to  charge  commiBRions  to 
both  parties.    Baiein  v.  Cflark  (Md.),  66. 

BURDEN  OP  PROOF. 
Ae  to  aUeraUoH  of  iruirument.]    See  Nbootiabub  iNSTRUXBinn,  824. 

CARRIER. 

1.  Action  agairut,  by  haUu,  for  miedelivery.]  Plaintiff,  a  common  carrier,  re- 
oeived  goods  marked  "C.  O.  D./'  to  be  delivered  at  a  point  beyond  his 
line,  and  delivered  them  to  defendant,  a  connecting  carrier,  to  be  trans* 
ported  to  their  doBtlnation  and  delivered.  Defendant  delivered  them 
without  coUecting  payment.  HM,  that  the  plaintiff  could  maintain  an 
action  against  defendant  for  such  wrongful  delivery.  Murray  v  Warner 
(N.  H.),  227. 

$.  JSkspreiB  company — limitation  of  liability  ^  duty  of  sMpper  to  state  wUue.l 
Plaintiff  delivered  goods  for  carriage  to  defendant's  ezpress  company,  and 
received  a  receipt  containing  a  provision  exempting  defendant  from  lia- 
bility beyond  fifty  dollars  for  loss  of  the  goods,  unless  their  value  was 
stated  by  the  shipper.  BM,  that  mere  silence  on  the  part  of  the  plaintiff 
as  to  the  real  value  of  the  goods,  although  there  was  no  inquiry  by  the 
carrier  and  no  artifice  used  to  deceive,  was  fraud  in  law,  and  relieved  the 
carrier  from  liability  for  a  loss  of  the  goods  beyond  the  fifty  dollars. 
Magnin  v.  Dinemore  (N.  Y.),  442. 

8.  Measure  of  damagee^  Where  goods  are  sent  to  a  consignee  with  an  option 
to  take  them  at  a  price  stated  or  to  return  them,  the  measure  of  damages 
for  their  Iobs  by  a  carrier  is  the  price  fixed,  with  interest  from  the  day  the 
goods  would,  in  the  ordinary  course  of  transportation,  have  reached  the 
consignee.  lb, 

4  LimitaUon  of  UabUity — shipper  bound  by  eonditions  in  receipt,  though 
UTtread  by  A»m.]    Plaintiff  delivered  goods  to  defendant's  express  company 
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for  trmnflportatioD,  and  received  a  receipt  containiiig  a  condition  that  ilie 
company  waa  not  to  be  lield  liable  for  any  loee  occasioned  bj  the  dangen 
of  transportation.  The  goods  were  lost  en  route  without  faolt  or  negli- 
gence. Plaintiff  did  not  read  the  receipt,  and  the  condition  was  not 
brought  to  his  knowledge.  Held,  that  plaintiff  was  bound  by  the  condi- 
tion, and  that  defendants  were  not  liable.  Kirklani  ▼.  Dimmare 
(N.  Y.).  475. 

i.  Damagee  far  estptMon  of  paesenger.]  A  passenger  who  had  purchased  a 
ticket  for  a  berth  in  a  sleeping-^sar,  lost  it,  and  gave  OTidence  to  the  con- 
ductor that  he  had  done  so,  and  refused  to  pay  oyer  again,  whereupon  ths 
conductor  expelled  him,  without  violence,  from  the  car,  and  he  was  com- 
pelled to  ride  in  a  common  car.  Held,  that  plaintiff  could  recover  of  ths 
owners  of  the  sleeping-car  the  price  he  paid  for  his  ticket  and  a  reason- 
able compensation  for  his  trouble  and  inconvenience,  but  that  he  could 
not  recover  exemplary  damages,  and  that  a  verdict  for  $8,000  was  exceM 
ive.     PuUman  Paiace-Oar  Co.  v.  Beed  (IlL),  288. 

iSMRAILBOAD;  SHIFPIKa. 

CHARACTER. 
Mdtmci^f.}    As  BvxDKirOB,  886. 

CHARITY. 
See  TBTm. 

CITIZEN. 
Bee  Natdkalizatioh,  881 

COLLISION. 
See  Shiffing. 

COMMISSIONa 
Bee  Bbokxb,  88. 

COMMON  CARRIER. 
See  Cabrikb. 

CONFLICT  OP  LAW. 

QMlrasI  of  aftetghtment — place  of  performance,']  Plaintiff  delivered  to  dai 
f endant  at  Hartford,  Connecticut,  goods  to  be  transported  to  Des  Moines, 
Iowa,  and  received  a  bill  of  lading  exempting  the  defendant  from  liability 
for  losses  by  fire.  Such  exemption  was  valid  in  Connecticut,  but  was  void 
In  Iowa.  The  goods  were  destroyed  by  fire  at  Chicago,  while  en  route. 
HM,  that  the  contract  was  governed  by  the  laws  of  Connecticut,  and  the 
exemption  was  therefore  valid.  TaXboU  t.  MerehanUf  Diepateh  Tranepor 
tatum  Co,  (Iowa),  680. 

Ae  to  lien  of  aUom$ffe,'\    See  Attobkbt,  184. 
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CONSIDERATION. 

AgreemerU  to  tnthdraw  ot^ectioru  to  bankruptcy  proceeding;^  The  eonfliden 
tioD  of  a  contract  was,  that  one  of  the  contracting  parties  should  i^thdraw 
opposition  to  bankruptcy  proceedings  pending  against  his  firm,  and  con- 
sent to  an  abjudication  against  them.  HM^  that  the  consideration  was 
valid.    Sanford  v.  Huxford  (Mich.),  648. 

Wlicn  sufficient  to  euetait^  action.]    See  Insxtrascis,  106. 

Note  for  embenUd  money, "]    See  NaaoTiABLB  In8TRUKB2IT8,  288. 

Mortgage  given  for  embenied  money,]    See  Illb&ai.  GoNmACT,  681 

Moral  obUgaiion  as.]    See  Ihfant,  809. 

CONSTITUTIONAL  LAW. 

1.  Statute  aulhorieitig  counselor  to  act  as  judge — mistrial.]  A  statute  author- 
ised actions,  in  which  the  judge  was  interested  or  prejudiced,  to  be  tried 
by  consent  of  the  parties,  before  a  counselor  of  the  court.  Held,  that  the 
statute  was  unconstitutional,  that  a  person  assuming  to  act  under  it  was 
not  even  a  judge  de  facto,  and  that  his  judgment  was  absolut'Oly  void. 
Van  SLyke  v.  Trempealeau  Ins.  Go.  (Wis.),  60. 

8.  TrUil  by  jury — compulsory  reference.]  A  statute  authorized  courts,  with- 
out the  consent  of  parties,  to  commit  any  cause  to  a  referee  for  trial,  and 
provided  that  after  such  trial,  the  cause  should,  at  the  request  of  either 
party,  be  tried  by  a  jury,  and  that  upon  such  trial  the  report  of  the 
referee  should  be  evidence  of  .all  the  facts  stated  therein,  subject  to  be 
impeached  by  either  party,  ffeld^  that  the  act  was  constitutional  so  far 
as  it  authorized  a  compulsory  reference ;  but  qucsre  as  to  the  provision 
making  the  referee's  report  admissible.     Gopp  v.  Ilenniker  (N.  H.),  1D4. 

8.  Verdict  of  jury —  confinement  of  one  acquitted  on  the  ground  of  insanity  — 
due  process  of  laic.]  A  statute*  provided  that,  when  the  defense  of  insanity 
was  set  up  upon  the  trial  of  an  indictment  for  murder,  etc.,  the  jury 
should  find  specially  whether  the  defendant  was  insane  when  the  alleged 
crime  was  committed,  and  that,  if  they  acquitted  on  tliat  ground,  the 
verdict  should  so  state;  that,  thereupon,  the  court  should  sentence  the 
defendant  to  confinement  in  the  insane  hospital  until  such  time  as  the 
governor  should  discharge  him ;  that  such  discharge  should  be  granted 
whenever  the  prison  inspectors  shoald  summon  certain  oflScers  named,  to 
examine  the  defendant,  and  they  should  certify  to  the  governor  that  he 
was  no  longer  insane.  Held,  (1)  that  the  jury  had  the  constitutional 
right  to  give  a  general  verdict,  but  that  a  special  verdict  was  not 
unauthorized ;  (2)  that  the  statute  was  unconstitutional  in  tLat  it  pro* 
vlded  for  depriving  one  of  his  liberty  without  due  process  of  law. 
Underwood  v.  People  (Mich.),  633. 

4  FourteetUh  Amendment  to  the  Federal  Constitution  —  depriving  paupers  of 
liberty  witkout  due  process  of  law.]  A  Statis  statute  authorized  two  over- 
seers of  the  poor  in  any  town,  by  writing  under  their  hand,  to  commit 
paupers  and  vagrants  to  the  work-house.  Held,  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  as  it  deprived 
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a  person  of  liberty  without  due  prooeas  of  law.     Portland  v.  Bang&r 
(Me.),  681. 

i.  Local  option  la%DS.'\  An  act  provided  for  an  election  in  the  Beveral  election 
difltricte  at  which  the  voters  shonld  vote  for  or  against  the  sale  of  intoxi- 
cating liquors ;  and  that  if  in  anj  district  the  vote  was  against  such  sale, 
it  should  thereafter  not  be  lawful  to  sell  liquor  therein.  It  was  provided 
that  the  act  should  take  effect  immedlatelj  after  such  election.  Heldf  that 
the  act  was  not  a  delegation  of  the  legislative  power  to  the  people,  and 
was  valid.    FeU  v.  The  State  (Md.)»  83. 

C  Lkenee  to  sell  liquor  rew)eable.]  A  license  to  sell  liquor  under  the  general 
license  laws  of  the  State  is  not  a  contract,  and  it  may  be  terminated  before 
its  expiration  by  a  change  or  repeal  of  the  law.  lb, 

7.  Tax  on  Uquor  —  taxation  is  not '^ license"  —  collection  of,"]  A  statute  pro- 
vided for  the  assessment  of  a  specified  tax  on  liquor  dealers,  the  money 
thereby  raised  to  be  devoted  to  the  use  of  the  towns,  villages  and  citietf 
in  which  the  business  was  carried  on.  Held,  (1)  not  a'* State  tax/'  and 
therefore  not  within  the  constitutional  provision  directing  the  application 
of  "  specific  State  taxes ; "  (2)  that  the  fact  that  the  same  tax  was  levied 
on  all  dealers  without  regard  to  the  amount  of  business  did  not  render  it 
unjust  or  unequal ;  (3)  that  the  parties  taxed  could  not  object  because  the 
municipality  had  no  voice  in  the  levy,  nor  because  the  sheriff,  and  not  the 
tax  collector,  was  made  the  collector,  and  (4)  that  the  tax  was  not  equiva- 
lent to  a  license  so  as  to  come  within  the  constitational  prohibition  of 
licensing  the  sale  of  liquors.     Younghlood  v.  Sexton  (Mich.),  665. 

I.  Hawkers  and  peddlers — "  carrying  to  sell**  — police  pofeer!]  A  statute  made 
it  a  penal  offense  to  travel  from  place  to  place  "  for  the  purpose  of  cajrry 
ing  to  sell,  or  exposing  to  sale  any  goods,  wares  and  merchandise"  with- 
out a  license  as  a  broker  and  peddler.  HM,  (1)  that  the  act  was  valid  ; 
(2)  that  the  act  was  an  exercise  of  the  police  power  of  the  State,  and 
therefore  not  repugnant  to  the  requirement  of  the  Constitution  that  *'  the 
rale  of  taxation  should  be  uniform ; "  and  (3)  that  it  was  not  in  violation 
of  the  Federal  Constitution.     MorriU  v.  StaU  (Wis.),  12. 

I.  Municipal  license  tax — impairing  obligation  of  contract.]  The  city  of  Mo- 
bile made  a  contract  with  S.,  whereby  it  was  agreed  that  S.  should  carry 
on  the  water- works  of  the  city  without  "  let,  molestation  or  hindrance  " 
from  the  city,  and  should  have  the  exclusive  privilege  of  supplying  water 
in  the  dty.  Beld,  that  a  license  tax  on  8.,  for  doing  business  under  such 
oontraet,  imposed  by  a  city  ordinance  passed  in  pursuance  of  its  charter, 
was  invalid,  as  impairing  the  obligation  of  a  contract.  Stein  v.  Mayor 
(Ala.).  282. 

Ml  Bailroad  companies  subfeet  to  changes  of  the  general  laws  ^liability  for 
damage  from  fire.]  A  statute  provided  that  all  railroad  corporations 
should  be  liable  for  damages  from  fires  caused  by  the  operating  of  sach 
railroad.  Held,  valid  and  constitutional  as  to  railroads  incorporated  before 
the  statute  was  passed.  Bodemaeher  t.  MUwofukee  and  St.  Paul  R  R  </e. 
<Iowa),  698. 
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CONSIDERATION. 

Agreement  to  withdraw  ot^eetioM  to  bankruptcy  proeeedinffi,]  The  eontfdeim 
tion  of  a  contract  was,  that  one  of  the  contracting  parties  should  withdiait 
opposition  to  bankruptcj  proceedings  pending  against  his  firm,  and  con- 
sent to  an  adj  adication  against  them.  Held,  that  the  consideration  waa 
valid.    Sanford  v.  Huxford  (Mich.),  648. 

WJun  eufflcient  to  sustain  MiionJ]    See  Insxtrakcb,  106. 

Note  for  embemled  money.]    See  Nbgotiabls  Ii78TRUKB2IT8,  288. 

Mortga^  given,  f&r  embonUd  m^ney.]    8ee  Illboal  Contkact,  681 

M&ral  obligation  at.]    See  Ihfant,  890. 

CONSTITUTIONAL  LAW. 

I.  Statute  authorising  counselor  to  act  as  judge  -^  mistrietl.]  A  statute  author- 
ised actions,  in  which  the  judge  was  interested  or  prejudiced,  to  be  tried 
by  consent  of  the  parties,  before  a  counselor  of  the  court,  ffeld,  that  the 
statute  was  unconstitutional,  that  a  person  assuming  to  act  under  it  was 
not  even  a  judge  de  facto,  and  that  his  judgment  was  absolutely  void. 
Van  Slyke  v.  Trempealeau  Ins.  Go.  (Wis.),  50. 

8.  Trial  by  jury — eompitlsory  reference.]  A  statute  authorised  courts,  with- 
out the  consent  of  parties,  to  commit  an/  cause  to  a  referee  for  trial,  and 
provided  tliat  after  such  trial,  the  cause  should,  at  the  request  of  either 
party,  be  tried  bj  a  jury,  and  that  upon  such  trial  the  report  of  the 
referee  should  be  evidence  of  .all  the  facts  stated  therein,  subject  to  be 
impeached  by  either  party.  Held,  that  the  act  was  constitutional  so  far 
as  it  authorized  a  compulsory  reference ;  but  qucere  as  to  the  provision 
making  the  referee's  report  admis:»ible.     Copp  v.  Henniker  (N.  H.),  194. 

8.  Verdict  of  jury —  confinement  of  one  acquitted  on  the  ground  of  insanity^ 
due  process  of  law.]  A  statate*  provided  that,  when  the  defense  of  insanity 
was  set  up  upon  the  trial  of  an  lodictment  for  murder,  etc.,  the  jury 
should  fiud  specially  whether  the  defendant  was  insane  when  the  alleged 
crime  was  committed,  and  that,  if  they  acquitted  on  that  ground,  the 
verdict  should  so  state;  that,  thereupon,  the  court  should  sentence  the 
defendant  to  confinement  in  the  insane  hospital  until  such  time  as  the 
governor  should  discharge  him ;  that  such  discharge  should  be  granted 
whenever  the  prison  inspectors  should  summon  certain  officers  named,  to 
examine  the  defendant,  and  they  should  oertify  to  the  governor  that  he 
was  no  longer  insane.  Held,  (1)  that  the  jury  had  the  constitutional 
right  to  give  a  general  verdict,  but  that  a  sprcial  verdict  was  not 
unauthorized ;  (2)  that  the  statute  was  unconstitutional  in  tLat  It  pro- 
vided for  depriving  one  of  his  liberty  without  due  process  of  law. 
Underwood  v.  People  (Mich.).  633. 

4  Fourteenth  Amendment  to  the  Federal  Constitution  —  depriving  paupers  of 
liberty  without  due  process  of  law.]  A  State  statute  authorized  two  over- 
seers of  the  poor  in  any  town,  by  writing  under  their  hand,  to  commit 
paupers  and  vagrants  to  the  work>house.  Held,  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  as  it  deprl  ved 
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a  person  of  liberty  without  due  prooess  of  law.     Portland  ▼•  Bangor 
(Me.),  681. 

i.  Local  option  laws,'\  An  act  provided  for  an  election  in  the  several  election 
districts  at  which  the  voters  shonld  vote  for  or  against  the  sale  of  intoxi- 
cating liquors ;  and  that  if  in  any  district  the  vote  was  against  such  sale, 
it  should  thereafter  not  be  lawful  to  sell  liquor  therein.  It  was  provided 
that  the  act  shonld  take  effect  immediately  after  such  election.  HM,  that 
the  act  was  not  a  delegation  of  the  legislative  power  to  the  people,  and 
was  valid.    FeUv,  The  State  (Md.),  83. 

C  Lkeme  to  hU  liquor  reeoeable.]  A  license  to  sell  liquor  under  the  general 
license  laws  of  the  State  is  not  a  contract,  and  it  may  be  terminated  before 
its  expiration  by  a  change  or  repeal  of  the  law.  lb. 

_  ■ 

7.  Teub  on  liquor  —  taxation  is  not '^license"  —  collection  of."]  A  statute  pro- 
vided for  the  assessment  of  a  specified  tax  on  liquor  dealers,  the  money 
thereby  raised  to  be  devoted  to  the  use  of  the  towns,  villages  and  cities 
in  which  the  business  was  carried  on.  Held,  (1)  not  a'* State  tax/'  and 
therefore  not  within  the  constitutional  provision  directing  the  application 
of  "  specific  State  taxes ; "  (2)  that  the  fact  that  the  same  tax  was  levied 
on  all  dealers  without  regard  to  the  amount  of  business  did  not  render  it 
unjust  or  unequal ;  (8)  that  the  parties  taxed  could  not  object  because  the 
municipality  had  no  voice  in  the  levy,  nor  because  the  sheriff,  and  not  the 
tax  collector,  was  made  the  collector,  and  (4)  that  the  tax  was  not  eqaiva- 
lent  to  a  lioense  so  as  to  come  within  the  constitutional  prohibition  of 
licensing  the  sale  of  liquors.     YoungUood  v.  Sexton  (Mich.),  655. 

I.  Hawkers  and  peddlers  -^  "  carrying  to  sell  **  — police  power!]  A  statute  made 
it  a  penal  offense  to  travel  from  place  to  place  "  for  the  purpose  of  carry 
ing  to  sell,  or  exposing  to  sale  any  goods,  wares  and  merchandise"  with- 
out a  license  as  a  broker  and  peddler.  Held,  (1)  that  the  act  was  valid  ; 
(2)  that  the  act  was  an  exercise  of  the  police  power  of  the  State,  and 
therefore  not  repugnant  to  the  requirement  of  the  Constitution  that  *'  the 
role  of  taxation  should  be  uniform ; "  and  (3)  that  it  was  not  in  violation 
of  the  Federal  Constitution.    MorriU  v.  StaU  (Wis.),  12. 

9.  Municipal  license  tax — impairing  obligation  of  contract.]  The  city  of  Mo- 
bile made  a  contract  with  S.,  whereby  it  was  agreed  that  S.  should  carry 
on  the  water- works  of  the  city  without  "  let,  molestation  or  hindrance  " 
from  the  city,  and  should  have  the  exclusive  privilege  of  supplying  water 
in  the  dty.  ffeid,  that  a  license  tax  on  S.,  for  doing  business  under  such 
oontraet,  imposed  by  a  city  ordinance  passed  in  pursuance  of  its  charter, 
was  invalid,  as  impairing  the  obligation  of  a  contract.  Stein  v.  Mayor 
(Ala.),  282. 

M.  Bailroad  companies  sutject  to  changes  of  the  general  laws  —  liability  for 
damage  from  fire.]  A  statute  provided  that  all  railroad  corporations 
should  be  liable  for  damages  from  fires  caused  by  the  operating  of  such 
railroad.  Held,  vmlld  and  constitutional  as  to  railroads  incorporated  before 
the  statute  was  p—sed.  Bodemacher  v.  MUtea/ukee  and  St.  Paul  R  R  (!e. 
(Iowa),  698. 
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Making  raUroad  campaniet  liahUfor  Mp4fi$6$  of  coronsn^  inqtuslt.}   Bee  RaUt 

BOADB,  259. 

J3kUiit6  for  admimon  of  non^retiderU  ottomoifM.]    See  Attobmbt,  55. 

JSUUuU  of  Umitation$''9eeted  righi  under,]     See  Limitation  of  AcriOHtt 
131. 

SkUvte  requiring  Ueenee  to  do  hutineeeJ]    See  Liobnbb,  290. 

CONTRACT. 

promise  ^wTien  impliedJ]  In  an  action  to  recoTor  the  yalae  of  one-half  of  a 
party  wall  erected  bj  the  plaintiff  partly  on  his  estate  and  partly  on  that 
of  the  defendant,  the  jury  may,  in  the  absence  of  an  express  agreement 
as  to  payment  on  the  defendant's  part,  infer  a  promise  to  pay,  if  the  plain- 
tiff undertook  and  completed  the  wall  with  the  expectation  that  the  de- 
fendant woald  pay  him  for  it,  and  the  defendant  had  reason  to  know  thai 
the  plaintiff  was  so  acting  with  that  expectation,  and  Sillowed  him  so  to 
act  without  objection.    Day  ▼.  Colon  (Mass.),  347. 

Bet^oeen  mortgagor  and  mortgagee  at  to  ineuranee.]    See  iHSUiuirGB,  106. 

How  affected  by  euttom.]    See  Custom,  286. 

Impairing  obligation  of]    See  Conbtitutiokal  Law,  282. 

Ofeervioe — when  eiekneee  no  exeueefor  breach  of]  See  Mastbb  Ain>  Sbbyajit 
67. 

Cf  eorporatione  —  when  ultra  viree.]    See  Cobfobations,  504. 

Place  of  performance.]    See  Conflict  of  Law,  589. 

To  convey  land  —  breach  of —  damagee.]    See  Damaoss,  261, 077 

To  marry,]    See  Mabriaob. 

WTien  void.]    See  Statutb  of  Fbauds,  502. 

CONVEYANCE. 
See  Salb,  148. 

CORONER. 
Bbrpeneee  of  inquest,]    See  Railboad,  259. 

CORPORATION. 

1.  Oontracte  vUra  viree,]    Where  a  corporation  has  fully  performed  a  oontrmet 

to  manufacture  and  deliver  certain  articles  and  brings  an  action  to  reooTor 
the  price  thereof,  it  is  no  defense  that  the  contract  was  vUra  viree.  WhiU 
ney  Arms  Co,  v.  Barlow  (N.  Y.),  504. 

2.  Foreign,  —  service  on  —  svbstituted  service,]    A  statute  provided  that  foreign 

insurance  companies,  as  a  prerequisite  to  doing  business  in  the  State,  should 
designate  an  attorney  therein,  upon  whom  process  in  suits  against  such 
companies  might  be  served.  Held,  that  the  service  of  a  summons  on  an 
attorney  so  designated  gave  to  the  court  jurisdiction,  so  as  to  enable  it  to 
render  a  judgment  valid  within  the  territorial  limits  and  enforoeabU 
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therein  against  defendants'  property  found  there.    Oitb$  t.  Qusen  ln$. 
Oa,  (N.  Y.),  518. 

iSiM  Stock,  90. 

COUNTY  TREASURER. 

LvabaUy  a$  to  wunty  funds  ^liabUUy  of  borrowor  from  treatunr,]  A 
ooanty  treasurer  is  the  debtor  and  not  the  bailee  of  the  coanty  *  and  there- 
fore if  he  wrongfully  lends  money  received  by  him  as  treasurer  and  after- 
ward becomes  a  defaulter,  the  borrowers  are  not  liable  to  the  county  in 
an  action  for  money  had  and  received.  SembU,  that  if  such  borrower  is 
liable  in  any  form  of  action  it  must  be  on  the  case,  or  by  bill  in  equity. 
Perley  v.  County  of  Muskegon  (Mich.),  688. 

COURTS. 

Probate  eourte  —  iurrogatee.]  Although  surrogates'  courts  are  of  limited  and 
special  jurisdiction  which  depends  upon  the  existence  of  certain  facts,  yet 
their  decision  upon  the  existence  of  such  facts  and  their  consequent  juris- 
diction is  conclusive  until  regularly  reversed  or  vacated,  and  will  protect 
all  innocent  parties  acting  on  the  faith  of  it.  Boderigae  v.  Eatt  Bher 
InHUute  (N.  Y.),  565. 

Delegation  of  judi4sial  fuTietione.]    See  Constitutioval  Law,  60 

COVENANTS  OF  TITLE. 

1.  Breach  of  covenant  of  v)arrarUy — eviction  —  damagee.l  In  an  action  by  a 
grantee  of  land  against  the  grantor  for  breach  of  covenants  of  warranty  in 
the  eviction  of  the  grantee  by  a  mortgagee,  Tield,  (1)  that  entry  of  the 
mortgagee  for  foreclosure  was  a  sufficient  eviction,  without  actual  ouster  *. 
and  (2)  that  the  measure  of  damage  was  the  amount  of  the  mortgaged 
debt  and  interest  if  that  was  less  than  the  full  value  of  the  estate.  Fur- 
nae  v.  Durgin  (Mass.),  841. 

Sl  Agreement  to  pay  debt  of  another  —  action  for  breach  of—-  damagee,']  Land 
was  conveyed  **  subject  to  mortgages  amounting  to  $8,500  which  the 
grantee  hereby  assumes  to  pay."  The  grantee  failing  to  pay  one  of  said 
mortgages  at  its  maturity,  the  grantor  brought  action  for  a  breach  of  the 
agreement.  Held^  that  the  grantor  had  a  right  of  action  without  having 
himself  paid  the  debt  or  any  part  thereof,  and  that  he  could  recover  the 
amount  of  the  mortgage  unpaid  with  interest.    /&.,  and  note,  840. 

Breach  of —  wTien  taxes  are  incumbrance,]    See  Tax,  547. 

CRIMINAL  LAW. 

1.  Intent  to  commit  a  crime — intent  mutt  he  proved  as  laid.']  Upon  the  trial 
of  an  indictment  for  an  assault  with  intent  to  commit  murder,  the  defend- 
ant cannot  be  convicted  of  an  assault  with  an  intent  to  commit  manslaugh- 
ter, but  he  may  be  convicted  of  an  assault.    SttUe  v.  WTUte  (Iowa),  602. 

t.  Bobbery  —  ifUent  —  compelling  payment  of  debt.]  Defendant,  by  means  of 
threats  of  personal  violence  and  menaces,  compelled  J.  S.  to  pay  to  him 
money  which  defendant  believed  to  be  justly  due  to  him  from  J.  8.  JBM 
not  to  eonstitute  robbery.    State  t.  HoUyway  (Iowa),  688. 
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8.  Lament/  — ^a/wdvUnU  toHngJ]  The  prisoner  imn  away  with  a  home  and 
carriage,  withoat  the  owner's  knowledge  or  consent,  and  with  no  intention 
of  returning  them,  and  afterward  abandoned  theui  in  the  street.  UtUU 
larceny.    SUtte  v.  DavU  (N.  J.),  367. 

4.  Arson — setting  fire  to  jail  in  order  to  escape.]  A  person  con6ned  in  a  jail 
on  a  criminal  cliarge,  for  the  purpose  of  escape  set  fire  to  the  jail.  Tliere 
was  no  intention  to  consume  the  building,  and  the  fire  was  controlled  by 
the  person  setting  it  in  order  that  it  should  not  do  so.  Held,  that  such 
person  was  guilty  of  arson.    Lvke  v.  State  (Ala.),  269,  and  nate,  271. 

6.  Oambling — biUiard-room.]  The  keeper  of  a  billiard-room  where  parties 
with  his  knowledge  play  billiards  with  the  understanding  that  the  loser 
shall  pay  for  the  use  of  the  table,  is  guilty  of  a  violation  of  a  statute 
against  keeping  a  house  resorted  to  for  the  purposes-  of  gambling. 
Slate  V.  Book  (Iowa),  609. 

6.  Murder — provocation  —  advUery  of  wife,]    Where  a  husband,  finding  hi^i 

wife  in  the  act  of  adultery,  strikes  her  with  intent  to  kill,  this  is  murder ; 
to  reduce  the  offense  to  the  grade  of  manslaughter  the  blow  must  have 
been  given  in  the  heat  of  passion  and  without  intent  to  inflict  death. 
Shufflin  V.  People  (N.  Y.),  488. 

7.  Intoxication  as  excuse  for  crime.]    No  degree  of  intoxication  will  excuse  a 

criminal  act,  but  it  is  otherwise  in  respect  to  mental  unsoundness  pro- 
duced by  drunkenness  and  remaining  after  the  intoxication  has  ceased. 
Beasley  v.  State  (Ala.),  292. 

8.  Indictment  —  duplicity  —  arson — charging  the  burning  of  several'buUdings.] 

An  indictment  for  arson  charged  as  a  single  act  the  burning  of  several 
houses,  ffeldt  to  charge  but  one  offense,  and  therefore  not  bad  for  du  - 
plicity.     Woodford  v.  People  (N.  Y.),  464. 

9  When  several  ads  constitute  one  offense  — former  conviction,]  The  defend- 
ant delivered  at  the  same  time  and  by  the  same  act,  to  the  teller  of  a  bank, 
four  forged  checks,  which  purported  to  have  been  drawn  by  four  different 
parties.  Held,  that  this  constituted  but  one  offense  of  uttering  forged 
checks,  and  that  a  conviction  for  uttering  one  of  the  checks  was  a  bar  to  s 
conviction  for  uttering  the  others.    J^te  v.  Egglesht  (Iowa),  612. 

AiMmnt  of  evidence  required  in  civil  actions  involving  criminal  acts,]  See  Kvh 
DRNCB,  668 ;  Inburakgb,  409. 

Vnaracter  of  defendant.]    See  Eyidskcb,  S25. 

Forgery,  what  w.]    See  Forgbrt,  774. 

Stealing  dog.]    See  Larceky,  772. 

Right  of  accused  as  witness  in  his  own  behalf]    See  Witnbbs,  688. 

CRIMINAL  PROCEDURE. 

Appeal  abates  on  death  of  defendant  —  effect  of  death  on  judgment,]  On  an 
indictment  for  a  felony  the  prisoner  was  convicted  and  sentenced  to  be 
imprisoned  and  to  pay  the  costs  of  prosecution.  He  appealed,  and  pend- 
ing the  appeal  died.  Held,  (1)  that  the  appeal  was  abated  ;  (2)  that  the 
judgmf*iit  for  costs  remained  in  force  ;  and  (3)  that  execution  might  issue 
thereon  against  his  estate.     WltiUey  v.  Murphy  (Or.),  741 


INDBX.  797 

CUSTOM. 

Bartnenhip  agrtmneiU  afteted  by,]  It  is  the  oiuitom  for  those  nAvigatiiig 
steamboats  on  the  Alabama  river  to  purchase  salt  at  Mobile,  to  be  carried 
ap  the  river  and  sold.  Jleldt  that  each  custom,  In  the  absence  of  a  con- 
trary stipulation,  would  affect  a  partnership  agreement  made  for  the  pur- 
pose of  running  a  steamboat  on  that  river,  and  the  firm  would  be  liable 
for  salt  purchased  by  a  partner  at  Mobile  for  transportation  and  sale  oo 
the  boat.     Waring  v.  Oradu'$  Executor  (Ala.),  286. 

See  Broker,  66. 

DAMAGES. 

1.  Mr  breach  of  earUraet  to  convey  land,]    In  an  action  by  a  purchaser  of  land 

for  breach  of  the  contract  to  convey,  held,  that  the  measure  of  damages 
was  the  value  of  the  land  at  tlxe  time  when  the  conveyance  ought  to  have 
been  made.    Hummer  v.  Rigdon  (111.)*  261. 

2.  .]    In  an  action  for  breach  of  an  agreement  to  convey  land,  hM,  that 

the  measure  of  damage  was  the  value  of  the  land  at  the  time  of  the  breach, 
less  so  much  of  the  price  as  remained  unpaid,  with  interest  thereon ;  and 
this  whether  the  breach  was  willful  or  through  defendant's  Inability  to 
convey ;  but  that  the  plaintiff  had  his  election  to  rescind  the  contract 
and  recover  the  amount  paid,  with  interest,  as  money  had  and  received. 
Doherty  v.  Dolan  (Me.),  677. 

8.  Measure  of,  in  treepaes  quare  elaueum  for  cutting  down  and  carry  away 
trees,]  In  trespass  quare  elaueum  fregit,  and  for  cutting  down  and  carry- 
ing away  trees,  the  measure  of  damages  is  the  amount  of  Injury  which 
the  plaintiff  suffered  from  the  whole  trespass  taken  as  a  continuous 
act ;  the  increased  value  of  the  trees,  occasioned  by  the  labor  of  the  de- 
fendant in  converting  them  into  timber,  is  not  to  be  included.  Foote  v. 
MerriU  (N.  H.),  151. 

1.  Measure  of,  for  property  destroyed  by  a  mob,]  In  an  action  against  a  town 
to  recover,  under  a  statute,  damages  for  the  destruction  of  a  building  by 
a  mob,  held,  that  the  actual  value  of  the  building  at  the  time  it  wa** 
destroyed  was  the  basis  of  the  measure  of  damage.  Brightman  v.  Inhab- 
itants of  Bristol  (Me.),  711. 

5.  In  action  for  injuries  by  dog  —  exemplary  —  evidence  of  defendants  pecuniary 

condition,]  In  an  action  to  recover  damages  for  injuries  occasioned  by 
defendant's  dog,  held,  that  if  the  jury  find  that  the  defendant  was  guilty 
of  gross  negligence,  they  may  give  exemplary  damages,  and  evidence  o! 
the  defendant's  pecuniary  circumstances  is  proper.  Meibus  v.  Dodge 
(Wis.),  6. 

6.  To  owner  of  lands  taken  for  a  raUroad,]    In  awarding  damages  to  fche  owne  7 

of  lands  taken  for  a  railroad,  the  exposure  of  his  remaining  land  and 
buildings  to  fire  from  the  railroad  engines  may  be  taken  into  considera- 
tion, notwithstanding  the  company  is  by  statute  liable  for  any  fire  so 
caused;  but  the  benefits  which  the  owner  in  common  with  others 
derive  from  the  railroad  cannot  be  considered  to  reduce  his  damages. 
Adden  v.  White  Mountains  R  R  Co,  (N.  H.),  220. 
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ApainHearri0rffr0aptMMiJhnnMr.1    /Sm  Gabbier.  388. 

Agaimt  wrritrfor  Um  in  tnmtportaUon.'l    8u  fUit^¥g»,  443. 

For  bTMch  of  ooi^BfMWt  ^f  warraiiUff.'l    iSia  Ooybnabt  of  Ttelb,  841. 

For  breach  of  agreement  to  paif  deU  of  anathor.]    See  OoyBNA2«T  of  Titui.  ttL 

In  action  for  error  in  telegram,]    See  Tblbgraph,  806. 

Meaiure  of,  for  breach  of  warranig  at  to  vegetable  eeede,}    See  SAiiS,  488. 

Reeoterg  of  against  agent  far  utuntthorioed  aeti.]    See  Action,  241. 

DECEIT. 
By  ojfieen  of  bank,]    See  National  Bank,  96. 

DEED. 

1.  Bower — release  of — must  be  by  deed  dulg  acknowledged,]  A  wife  can  onlj 
be  diyested  of  her  dower  by  a  deed  properly  and  legally  acknowledged* 
and  a  deed  not  so  acknowledged  is  wholly  inoperative  as  to  her,  and  is  to 
be  treated  em  it  she  had  not  been  a  party  to  it.    Grove  y.  Ibdd  (Md.),  78. 

8.  Defective  acknowledgment  —  remedial  legislation,]  A  wife  joined  in  her 
huBband's  deed  for  the  parpose  of  releasing  her  dower ;  bnt  the  deed  was 
80  defectively  acknowledged  as  to  bo,  under  the  then  existing  law,  inoper- 
ative and  void  as  to  her.  Afterward,  and  after  the  hosband  had  died,  the 
legislature  enacted  that  all  deeds  having  such  defects  in  the  acknowledg- 
ment should  be  as  valid  to  all  intents  and  purposes  as  if  r^ularly 
acknowledged,  ffeld^  that  the  deed  was  not  revived  and  validated  as 
against  the  wife  ;  but  somble,  that  as  against  the  husband's  heirs  the  deed 
was  made  good  by  the  statute,  lb. 

3.  Begistry  —  notice,]  A  deed  actually  recorded,  though  not  entitled  to  reoonl^ 
is  not  oonstrncUve  notice  to  a  subsequent  grantee ;  but  if  he  has  in  fact 
seen  the  record  he  Is  affected  with  actual  notice.  Musgrove  v.  Bonsof 
(Or.),  787. 

Not  operative  without  deliverg,]    See  Nxootiablb  Instbumbnt,  1. 

DELIVEBT. 
Of  note  or  mortgage.]    See  Nbootiablb  Instrumbnt,  1. 

DOG. 
Not  sulifect  of  larceny.]    See  Labcbnt,  778. 

DOWER. 

TSdo  dowers  in  same  estate — conveyance  in  fee  to  dowress — estoppel — merger.] 
A  widow  entitled  to  dower  in  lands  accepted  from  the  heir  a  conveyance 
in  fee  of  the  land  with  warranty,  and  entered  into  possession.  The  heir 
dying,  his  widow  brought  action  of  dower  against  the  first  widow.    Held. 

(1)  that  the  second  widow  was  dowable  only  out  of  two-thirds  of  the  lands; 

(2)  that  the  first  widow  was  not  estopped  to  claim  dower  by  the  covenants 
of  warranty  in  the  deed  to  her ;  and  (8)  that,  being  in  possession  and  in 
the  same  condition  as  if  dower  had  been  assigned,  her  dower  was  not 
merged  by  the  conveyance.    MoLeory  t.  MeLeory  (Me.),  888. 

Beteaseof]    SeeDssD,7^ 
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DUB  PROCESS  OF  LAW. 
See  OoHBTmrnoNAL  Law,  888, 081. 

ELECTION  LAW. 

L  Begieier  of  wtere — UabSUty  <^.]  A  board  of  regiBtnttion  of  Toten  were  re- 
quired bj  statute  to  erase  from  the  list  of  registered  voters  the  name  of 
any  person  proved  on  a  hearing,  had  after  notice  to  him,  to  be  disqualified. 
HM,  that  the  board,  in  performing  this  duty,  acted  jadidallj,  and  tliat  a 
voter  could  maintain  no  action  against  them  for  wrongfnUj  erasing  bis 
name,  without  showing  that  they  failed  to  give  him  the  notice  required 
by  law.    FauO^  v.  P^eane  (W.  Va.),  481. 

%,  Bribery — offering  to  give  ecUary  to  county — pleading. 1  In  an  action  in  the 
nature  of  quo  warranto  to  declare  void  the  election  of  a  county  officer  on 
the  ground  that  he  offered,  before  election,  to  pay  a  part  of  his  salary  into 
the  county  treasury  if  he  should  be  chosen,  Keld,  that  the  complaint  waa 
bad  for  not  showing  that  voters  Influenced  by  such  offer  were  tax  payers 
of  the  county,  or  would  otherwise  be  benefited  by  the  performance  of  the 
promise.    State  v.  Okureh  (Or.),  746. 

Indietmentfor  illegal  voting^ when  euetained  (tfter  verdict,]  See  Ihdiotmbnt 
734. 

BQUITT. 

When,  wiU  order  inetnment  eanceled.]    See  Muhioipal  Bohds,  4tM. 

ESTOPPEL. 
Cf  maker  of  note  to  ehow  that  it  teae  made  on  Sunday.]    See  Susdat,  98 
Of  legatee  to  eantett  wU.]    See  Will,  198. 

See  DowxB,  888;  HuiBAND  ahd  Wifb,  888. 

EVICTION. 
What  amounU  to.]    See  Coyssast  ov  Tttlb,  fM. 

EVIDENCE. 

t.  Amount  required  in  doU  aetione  invoMng  orimincU  aeie.'j  in  an  action  toi 
an  assault  and  battery  with  attempt  to  ravish,  held,  that  plaintiff  was  not 
required  to  prove  the  charge  beyond  a  reasonable  doubt ;  a  preponderance 
of  evidence  was  sufficient.  (See  ante,  409.)  BUioU  v.  Fan  Buren  (Mich.), 
868. 

%, .J    On  the  trial  of  a  civil  action  wherein  the  claim  or  defense  is  based 

on  an  alleged  fraud,  the  issue  may  be  determined  in  accordance  with  the 
preponderance  or  weight  of  evidence,  whether  the  facts  constituting  the 
alleged  fraud  do  or  do  not  amount  to  an  indictable  offense.  (See  anu, 
400.)    Jimee  t.  Oreaieee  (Ohio),  752. 

8  Cf  reputation  on  criminal  trial,]  Upon  the  trial  of  an  indictment  the  de- 
fendant introduced  evidence  tending  to  show  that  his  general  reputation 
was  good.  Held,  that  the  prosecution  could  not,  in  reply,  pai  in  evidence 
of  particular  facu.    Commonwealth  v.  O'Brien  (Mass.),  825.  and  note,  82£ 
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AmovntqffincM  action  to  ukMithfauUeaiuUiuU^  8e$  tsmjRAXam^ 

409. 

AffidaoiU  of  jurors.]    See  Vsbdict,  544. 

Jn  action  to  recover  the  fXMlue  ofpropertif  dcetroyed  bff  a  mob.]    See  Nuibahcb, 

711. 
0/  dtfendanfe  pecuniary  circunuiancee  in  action  for  nettUifence,]    See  Ahi- 

Cf*iUUement$  ae  to  health.]    See  IVBUBAncB,  688. 

Bight  ofaccueed  ae  vritneee  in  hie  own  behalf.]    See  WmnssB,  688. 

To  impeach  etatutee.]    See  Statutes,  G9. 

EXECUTION. 
Exemption  of  property  from  eale  on.]    See  'Paxiwbbsbxp,  80, 783. 
Againct  town — property  of  inhalrilante  cannot  he  taken^    See  Mukigipal 

CX>RF01tATI0N,  287. 

EXEMPTION. 
Of  property  from  eale  on  execiUion.]    See  Pabtnsbship,  60, 768. 
Of  money  ineured  on  exempt  property,]    See  Attachmbnt,  128. 

Sale  of  exempt  property  when  fraudulent  ae  to  eredUore^    See  Balm,  1411 

EXPRESS  COMPANY 
SeeCAxaiKEL 

FALSE  REPRESENTATIONa 
By  officer  tf  laink  acting  ultra  viree.]    See  Natxonal  Bahx,  96L 

FIRE  INSURANCE. 
See  Insukancb. 

FIRE  LIMITS, 
See  MuKiciPAL  Corfokationb,  671. 

FIXTURE. 
Bight  to  remoce,  after  ttfrm^  A  landlord  agreed  to  sell  a  trade  fixture  for  t]i« 
tenant's  benefit,  and  the  tenant  left  it  after  the  expiration  of  his  tenn. 
The  landlord  failed  to  sell  it.  HM^  that  the  tenant  had  a  reuonable 
time  after  the  term  to  remove  it,  and  that  liia  creditors  had  the  same 
right  by  attachment.  Torrey  v.  Burnett  (N.  J.),  421. 

FORMER  CONVICTION. 
See  Crdcikal  Law,  612. 

FORGERY. 
Wh(A  i9.]    Where  A,  for  the  purpose  of  defrauding  B,  procored  0,  an  innocent 
party,  to  sign  the  name  of  B  to  a  promissory  note,  by  falsely  representing 
that  C  was  authorized  by  B  so  to  do  —  hetd^  tliat  A  was  guilty  of  forgery. 
Gregory  ▼.  QLaU  (Ohio),  774. 

V  storing  forged  paper,]    See  Cbihikal  Law,  618. 
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FRAUDULENT  CJONVBTAITCH 
/8mBaim,14A. 

OAMBLING. 
Bee  CBiMiKAii  Law,  009. 

HAWKERS  AND  PEDDLERS. 
See  OojNirriTUTioKAL  Law,  Id. 

HIGHWAY. 

L  LidHlUy  of  town  far  defective  private  bridge  not  in  UmU  of  highwaiff  --  dutff 
of  town  to  warn  travelers  ^f  defect.']  Plaintiff  was  injared  while  crossing 
a  bridge  over  a  stream  in  defendant's  town,  bat  which  bridge  was  built 
by  private  individaals  for  their  own  convenience,  and  was  not  within  tlie 
limit  of  the  highway.  The  means  of  crossing  the  stream  on  the  adjacent 
highway  were  difficult,  and  the  main  travel  crossed  the  bridge.  The 
statute  made  towns  liable  for  injuries  happening  by  reason  of  the  insuf- 
ficiency or  want  of  repair  of  any  highway  or  bridge  therein.  JTeld,  (1) 
that  the  town  was  not  bound  to  keep  the  bridge  in  repair,  and  (2)  that  the 
bridge  not  being  within  the  limits  of  the  highway  the  town  was  not  bound 
to  warn  travelers  of  its  dangerous  condition.  Oreen  v.  Town  of  Bridge 
Greek  (Wis.),  1& 

I.  Liabtiity  of  town  to  a^oining  land-owner. ]  In  an  action  by  the  owner  of 
land  adjoining  a  highway  against  the  town,  the  declaration  alleged  that 
the  defendant  negligently  permitted  the  highway  and  drains  to  get  out  of 
repair,  so  that  the  water  which  ought  to. have  gone  through  the  drains 
overflowed  plaintiff's  land  to  his  damage.  Held,  that  the  leclaratior 
stated  a  cause  of  action.     Oilman  v.  Laeonia  (N.  H.),  175. 

8.  Obetmetion  in  —  when  town  liable  for  injuriee  occasioned  by.]  Plaintiff's 
horse  became  frightened  by  a  rock  lying  in  defendant's  highway  in  a 
situation  calculated  to  frighten  horses,  and  plaintiff  in  attempting  to  dis- 
mount was  injured.  Held^  that  if  the  horse  was  unmanageable,  and  plain- 
tiff was  dismounting  to  avoid  danger,  defendant  was  liable,  but  that  if  the 
horse  was  manageable,  and  plaintiff  dismounted  to  avoid  apprehended  dif. 
Acuity,  the  defendant  was  not  liable.  Held,  also,  that  the  defendant  was 
liable  for  an  injury  occurring  from  the  fright  of  the  horse  at  the  rock, 
although  neither  the  horse  nor  the  carriage  came  into  contact  with  the 
rock,  the  horse  being  ordinarily  safe  and  gentle.  Card  v.  City  cf  EUeworth 
(Me.),  722. 

Injury  from  defect  in.]    See  Stjitoat,  673. 

Prqfecting  enow  and  ice  into.]    See  Nuisancx,  164. 

TraiveUng  on  wrong  side  of--  negligence.]    See  Action,  8^5. 

HOMESTEAD. 
tUghi  to^  not  aetignaile.]    See  Salb,  148. 
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HUSBAND  AND  WIFE. 

t.  BttopptH — grantor  of  land  wUhout  HUe.'l  A  hiubAnd  and  wife  coiiTejed 
land,  as  the  hasband's  land,  in  which  neither  had  any  interest.  HM,  that 
the  wife  was  not  estopped  from  setting  up  against  the  grantee  a  title  to 
sach  land  thereafter  acquired  bj  her.    OonMoiei  v.  Hukil  (Ala.),  288. 

2.  Paraphernalia  of  to^fs  —  action  for  iftfurjf  to,]  A  married  woman  cannot 
maintain  an  action  against  a  carrier  for  loss  of  personal  apparel  famished 
to  her  by  her  hasband,  or  purchased  hj  her  with  moneys  given  to  her  bj 
him  from  a  fund  formed  by  their  joint  eaimings.  SdtMm  ▼.  Providenee, 
etc.,  R,  R,  Co,  (Mass.),  858. 

<  Action  by  wife  for  porional  ir^uriM — concurretU  right  of  action  by  hutband.] 
By  statute  a  married  woman  was  alone  anthoriaed  to  bring  action  for  an 
injury  to  her  person.  Held,  that  the  husband  had  also  a  right  of  action 
for  consequential  injury  to  himself  resulting  from  an  injury  to  his  wife* 
in  being  deprived  thereby  of  her  labor  and  service.  Mewhirter  ▼.  HatSen 
(Iowa),  618. 

Wi/enofreUUion^ofhtuband.]    See  Will,  dO. 

fieltaee  of  dow&r,]    See  Dbbd,  76 ;  Doweb,  688. 

ILLEGAL  OONTBACT. 

Mortgage  to  compound  felony.]  Defendant's  son  having  been  guilty  of  the 
crime  of  embezzlement,  defendant  executed  a  mortgage  in  settlement  of 
the  amount  embezzled  in  consideration  of  an  agreement  that  the  soa 
should  not  be  prosecuted.  Held^  that  the  consideration  was  illegal  and 
the  mortgage  void.    Peed  v.  McKee  (Iowa),  681.    (See  ante, ) .  288.) 

rNDICTMENT. 

Fi>r  illegal  voting  —  when  euttained  after  verdict,]  Defendant  was  indicted  for 
that  he  "  did  willfully,  knowingly  and  unlawfully  vote  "  at  an  election  in 
a  certain  precinct,  '*  having  no  lawful  right  to  vote  at  said  precinct,"  and 
"  well  knowing  himself  not  entitled  by  law  to  vote  thereat.'*  HM,  good 
after  verdict ;  but  that  it  would  have  been  bad  on  demurrer  for  not  ahow 
ing  the  reason  of  the  disqualification.    State  v.  Brtice  (Or.),  784. 

Fbr  areon,]    See  Criminal  Law,  464. 

INDORSEMENT. 
What  implied  by.]    See  Nbgotiablb  Instbumentb,  488. 

INFANT. 

1  Jfeeeesaries — attorney tt  feee.]  An  infant  is  liable  as  for  necessaries,  for  ser- 
vices of  an  attorney  rendered  in  defending  him  in  a  bastardy  proceeding. 
Barker  v.  Bibbard  (N.  H.),  160. 

2.  Liability  of  father  for  necessaries.]  No  action  can  be  maintained  against  a 
father  for  goods  purchased  on  his  credit  by  a  minor  child,  even  for  neces- 
saries, unless  the  father  has  expressly  or  impliedly  authorized  the  pur. 
chase  on  his  credit.    Freeman  v.  Robinson  (N.  J.),  899,  and  note^  408. 
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8.  .]  The  mere  moral  obligation  of  a  parent  to  maintain  his  child  affords 

no  legal  inference  of  a  promise  to  pay  a  debt  contracted  1/  :he  latter  even 
for  necessaries.  lb. 

4.  Coruideration,]  A  mere  moral  obligation  or  daty  as  an  executed  considera- 
tion is  not  a  sufficient  consideration  to  sapport  a  subsequent  express 
promise,  lb. 

6.  -^^.]  Goods  having  been  sold  to  a  minor  child  of  the  defendant,  on  his 
credit,  without  his  knowledge  or  consent,  held,  that  a  subsequent  promise 
by  the  defendant  to  pay  was  invalid  for  want  of  a  legal  consideration.  lb. 

Negligence  of  parents,]    See  Nboligencx,  510. 

INJUNCTION. 
To  reeirain  trantfer  of  bonds.]    See  Municipal  Bonds,  495. 

INSANITY. 

Produced  by  intoxkaHan,  ae  a  defense.]    See  CaiinNAL  Law,  292. 

Acquittal  on  ground  of^  confinement  of  defendant.]     See  CoN8TmniONA& 
Law.  683. 

INSURANCE. 

FiBB. 

1.  Condition  avoiding  policy  for  non-payment  of  premium  note  —  wainerof.^ 
A  policy  of  insurance  contained  the  condition  that  '*  whenever  a  promi» 
iory  note  shall  be  taken  for  the  cash  premium,  the  policy  in  all  such  cases 
shall  be  issued  upon  the  express  condition  that  if  said  note  is  not  paid 
within  sixty  days  after  the  same  shall  become  due,  thereafter  all  obliga- 
tions of  the  company  to  the  insured  shall  be  suspended  until  such  time  as 
the  said  note  shall  be  fully  paid/*  A  loss  occurred  while  a  note  given  for 
a  portion  of  the  cash  premium  remained  unpaid  for  more  than  sixty  days 
after  due.  H^,  (1)  that  the  condition  was  valid,  but  (2)  that  it  was  waived 
by  defendant's  accepting,  after  notice  of  loss,  the  amount  due  on  the  nota 
JoUfe  V.  Madison  Mutual  Ins.  Co.  (Wis.),  85. 

9.  Eeeovery  by  mortgagor  of  amount  paid  to  mortgagee.]  Defendant  conveyed  to 
plaintiff  certain  premises,  and  took  back  a  mortgage  for  a  part  of  the 
purchase-money.  At  the  time  of  the  conveyance  defendant  had  a  policy 
of  insurance  on  the  premises,  and  notified  the  company  of  the  sale  and  of 
the  mortgage  to  him.  and  the  insurance  was  continued  to  him  under  the 
same  policy,  in  the  same  manner  and  for  the  same  amount.  The  premises 
were  burned,  and  the  defendant  promised  the  plaintiff  that  if  he  got  the 
amount  of  the  insurance  he  would  give  it  to  him,  or  allow  it  on  the  mort- 
gage. The  insurers  paid  the  insurance  money.  Afterward  at  the  maturity 
of  the  mortgage  plaintiff  paid  the  full  amount  of  it  and  demanded  the 
amount  of  the  insurance  received.  Held,  that  the  defendant  was  liable  in 
equity  to  the  plaintiff  for  the  money  received,  and  that  such  liability  was 
a  sufficient  consideration  for  defendant's  promise  to  pay  it  over  or  apply 
it,  and  that  an  action  lay  on  such  promise.  CalMan  v.  LintMeum  (Md.), 
106. 
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tl  (JondUiMk  agaitui  donbU  iniuramoeJ]  The  pii^ntiff,  haying  a  valid  imianuics 
in  one  eompany  eondltioned  to  be  void  if  the  asBoied  ahonld  have  exist- 
ing, daring  the  existence  of  sach  policy,  anj  other  contract  of  insurance, 
whether  valid  or  not,  obtained  a  policy  from  the  defendants  npon  part  of 
the  same  propertj,  which  was  also  conditioned  against  doable  insarance, 
Held,  (1)  that  the  first  policy  did  not  terminate  instantly  upon  the  execa- 
tion  of  the  second  so  as  to  save  the  condition  in  the  second,  and  that  theit- 
was  a  doable  insarance  within  the  terms  of  the  second  policy ;  and  (8) 
senMe  that  the  condition  in  the  first  policy,  making  it  void  in  case  of  an 
"  invalid  "  contract  of  insurance,  was  void.  Gee  v.  Cheshire  County  Ins. 
Co.  (N.  H.),  171.  4 

L  Double  insurafioe  —  tohen  poUcy  not  avoided  hy.'\  A  policy  of  insarance,  con- 
ditioned to  be  void  in  case  of  other  insurance  without  the  consent  of  the 
company,  is  not  avoided  by  the  taking  of  a  sulMiequent  invalid  policy,  i.  e., 
which  is  invalid  by  reason  of  the  non-compliance  with  a  condition  against 
the  existence  of  any  other  insurance  without  the  consent  of  the  insurer ; 
and  the  assured  may  set  up  the  invalidity  of  the  second  policy  in  an  action 
by  him  upon  the  first  policy,  although  he  has  received  payment  of  the 
second  policy  from  the  insurer.  Thomae  v.  Buildere'  Fire  Ine.  Co,  (Mass.), 
817,  and  note.  319. 

6  Subeeguent  insurance  by  void  poUcy.]  Plaintiff,  having  a  policy  of  insurance 
in  defendant's  company  conditioned  to  be  void  in  case  of  subsequent  in- 
sarance without  notice,  obtained  further  insurance  without  notice  in 
another  company  on  the  same  and  other  property,  but  the  second  policy 
was  void  because  of  a  condition  therein  against  other  insurance.  A  loss 
having  occurred,  plaintiff  accepted  from  the  second  company  a  sum  in 
compromise  of  his  claim  against  them.  Beld^  that  he  ^as  not  estopped  to 
show  that  the  second  policy  was  void,  and  that  in  so  showing  he  could  re- 
cover on  the  first.     Lindley  v.  Union  Ine,  Co,  (Me.),  701. 

6.  Double  or  addttUmai  insurance.]    Where  a  policy  of  insurance  contains  a  con- 

dition of  avoidance  on  account  of  additional  or  over-insurance,  each  policy 
is  not  avoided  by  contract  for  additional  insarance,  where  it  is  shown  that 
such  contract  is  invalid  as  to  all  excessive  insarance.  Knight  v.  Eureka 
Ins,  Co,  (Ohio),  778. 

7.  Action  on  policy  —  who  may  bring.]    On  a  policy  of  insurance  against  loss 

by  fire,  under  seal,  issued  to  the  owner  of  the  property,  in  which  the  in- 
surer covenants  to  make  good  unto  the  insured,  his  executors,  administra- 
tors, or  assigns,  all  such  damage  or  loss  as  might  happen,  etc,  the  owner 
may  sue  in  his  own  name,  although  it  may  be  written  on  the  face  of  the 
policy,  "  Loss,  if  any,  payable  to  A.  B.,  as  mortgagee."  Martin  v.  Frank- 
Un  Fire  Ins,  Co,  (N.  J.),  372. 
&  Appointmemt  of  payment.]  The  direction  on  the  policy  to  pay  to  the  mort 
gagee  is  not  an  assignment  of  the  policy.  Its  legal  effect  !s  that  of  a  direc- 
tion, in  advance,  as  to  the  mode  of  payment,  which,  when  made,  is  per- 
formance in  the  manner  agreed  to  by  the  insured.  lb, 

9  -^— .]  Under  snch  a  direction,  if  assented  to  by  the  insurer,  the  person  in 
whose  favor  the  appointment  is  made  acquires  equitable  rights,  which  the 
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htftorar  is  bound  to  regaid,  bat  the  oontrMt  with  the  tnsvied  is  not  thereby 
merged  or  extinguished.  lb. 

10.  Where  ineurer  has  paid  to  marigagee,]  In  an  action  on  such  a  policy,  in 
the  name  of  the  insured,  if  the  insarer  has  paid  the  insurance  monej  to 
the  mortgagee,  he  may  plead  such  payment  as  performance,  and  the  rights 
of  the  mortgagee  can  be  protected,  and  the  insurer  obtain  indemnity 
against  a  subsequent  suit  by  the  mortgagee  by  the  payment  of  the  money 
into  court.   lb, 

11.  Defense  oftnUful  burning  —  amount  of  proof,']  To  an  action  on  a  policy 
of  insurance,  the  defense  was  interposed  that  the  plaintiff  willfully  set  fire 
to  the  insured  property.  Held,  that  the  defendant  was  bound  to  establish 
the  defense  beyond  a  reasonable  doubt,  and  by  the  same  measure  of  proof 
that  would  be  required  to  convict  the  plaintUI  if  tried  cm  an  indaotnumt 
cliarging  that  offense.  Kane  ▼.  ESbemia  Mutual  Fire  Jke,  Co.  (N.  J.),  409, 
and  note,  420. 

19.  Alienation  —  deeree  in  foreelosureJ]  A  policy  of  insnraiioe  oonditloned  to 
be  void  in  case  of  alienation  of  the  property,  declared  that  **  a  judgment 
in  foredoeure  proceedings  '^  should  be  deemed  an  alienation.  Held^  that 
a  decree  in  a  foreclosure  suit,  without  further  proceedings,  was  not  an 
alienation.   lb. 

18.  Insurable  interest,"]  A  married  woman,  being  indebted  to  her  husband, 
gave  him  a  written  acknowledgment  of  the  debt  '*  which  shall  be  a  lien 
on  my  property,"  and  afterward  died  leaving  insufficient  personal  assets 
to  pay  her  debts  and  but  one  parcel  of  land,  valuable  chiefly  for  the  build- 
ings on  it.  Heldy  that  the  husband  had  an  insurable  interest  in  the  build- 
ings.   Bohrbaeh  v.  Oermania  Fire  Ins.  Go,  (N.  Y.),  4£fl. 

i4 .  Description  of  property.]  A  policy  insured  plaintiff  **  on  hie  two  build- 
ings." He  did  not  own  the  buildings,  but  had  an  interest  in  Utem  and  was 
in  possession  of  them.  Heid,  not  a  warranty  of  ownersliip,  nor  a  material 
misrepresentation.  lb, 

16.  Btaitement  as  to  interest!]  A  policy  of  insurance  provided  that  if  the  inter- 
est of  the  assured  in  the  property  was  other  than  the  entire,  unconditional 
ownership,  it  must  be  bo  represented  to  the  company  and  so  expressed  in 
the  policy.  To  the  question  in  the  application, "  Is  your  title  to  the  prop- 
erty absolute  f  "  the  assured  answered, "  His  deceased  wife  held  the  deed." 
The  assured  had  only  an  equitable  interest  in  the  property  and  possession. 
Held,  not  such  a  full  and  true  statement  of  tlie  facts  as  the  condition  re- 
quired, and  that  the  policy  was  void.  lb. 

10.  When  company  not  bound  by  knotdedge  of  agent.]  A  policy  of  insurance 
provided  that  the  agent  taking  the  application  should  be  the  agent  of  the 
applicant  and  not  of  the  company  under  any  circumstances  whatever. 
Held,  that  the  company  would  not  be  bound  by  the  knowledge  cf  the 
agent  acquired  when  the  application  was  made.  lb, 

17.  Alienation  —  sale  by  one  partner  to  the  firm.]  Plaintiff,  being  the  owner 
of  goods  which  were  insured  by  a  policy  conditioned  to  be  void  in  case  of 
alienation,  sold  the  goods  to  a  firm  of  which  he  was  a  member.    Ileld^ 


806  INDEX. 

ihtX  this  WM  not  sneh  an  alienation  as  wonM  aTold  the  policj.    Oawan  t. 
Iowa  State  In».  Co.  (Iowa),  683. 

Life. 

18l  BMence  of  prior  itatomorUi  a$  to  heaUh,]  In  an  action  bj  a  wife  to  re- 
coTer  the  amount  of  an  insurance  policy,  issaed  to  her  upon  the  life  of 
her  hnsband,  hM,  that  evidence  of  the  declarations  of  the  husband  made 
to  third  persons  prior  to  the  insurance,  when  speaking  of  an  exi»Mii< 
disease,  was  competent  upon  the  question  as  to  the  truthfulness  of  bUA^ 
ments  made  in  the  application.  Swyi  y.  MasaaohtuetU  Mutual  Life  Iiu. 
Oo.  (N.  T.).  583. 

Mabins. 

19.  Oomtmeiioe  lou — abandonment*]  In  an  action  on  a  policy  of  marine  in- 
surance it  appeared  that  the  insured  yessel,  being  jammed  fast  in  the  ice 
in  the  Arctic  Ocean  with  no  open  water  in  sight  and  drifting  north  wan: 
with  the  current,  her  officers  and  crew  finding  it  impossible  to  extricate 
her,  left  her  and  took  to  the  boats  and  succeeded  after  three  days  in  reach 
ing  the  whaling  fleet  fifty  miles  south.  Ten  days  afterward,  by  a  change 
of  wind  and  current,  the  ice  loosened  and  the  Yessel  was  brought  out  br 
the  master  and  crew  of  another  vessel  and  held  by  them  for  salvage ;  bui 
the  master  of  the  insured  vessel,  whose  crew  had  become  scattered  in  other 
vessels  and  some  of  whom  had  started  homeward,  was  unable  to  obtain  a 
sufficient  crew  or  to  regain  possession  of  the  vessel  so  as  to  pursue  the 
voyage  in  which  she  was  employed  and  for  which  she  was  insured,  and 
she  was  brought  by  the  salvors  to  San  Francisco,  and  before  her  arrival  at 
that  port  abandoned  by  her  owners  to  the  underwriters.  Held,  a  construct- 
ive total  loss  and  that  the  abandonment  was  good.  Snow  v.  Union  Ine. 
Co,  (Mass.),  849. 

10.  "2^  benefit  of  tohom  it  may  concern  "  —  who  may  reeoter  on  policy. ]  The 
part  owner  of  a  vessel  mortgaged  his  share  and  then  procured  an  insn^ 
ance  on  the  vessel  "  for  the  benefit  of  whom  it  may  concern ; "  a  loss 
occurring  and  the  part  owner  being  dead,  held^  (1)  that  his  administratrix 
oould  recover  the  entire  amount  in  an  action  on  the  policy,  and  (2)  that 
payment  of  the  judgment  in  her  favor  by  the  underwriters  was  a  bar  to 
a  suit  by  the  mortgagee.    Sleeper  v.  Union  Ine,  Co.  (Me.),  706. 

91.  Inturance  by  part  outnsr,]  A  part  owner  of  a  vessel,  in  whose  name  a 
policy  of  insurance  on  the  whole  vessel,  for  account  of  the  owners,  ia 
issued,  becomes  a  trustee  for  all  the  owners,  and,  in  case  of  loss,  may  sut 
on  the  policy  in  his  own  name  alone.  Knight  v  Eureka  Marine  Ine.  Co. 
(Ohio.),  778. 

22.  .]  A  part  owner  of  a  vessel  has  -no  iiuthority,  by  reason  of  the  join- 
ownership,  to  insure  the  interests  of  the  other  owners ;  hence,  a  polic; 
taken  upon  the  whole  vessel  in  his  own  name,  without  previous  authority 
or  subsequent  ratification  by  the  other  owners,  is  invalid,  except  as  to  t)io 
interest  of  the  part  owner  obtaining  it.  lb. 

98.  — -•]  Where  such  policy  was  intended  by  the  insurer  to  cover  the 
whole  vessel  for  the  benefit  of  all  concerned,  but  is  invalid,  except  as  te 
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the  interest  of  the  part  owner  procuring  it,  the  insurer  is  only  liable  to 
such  part  owner  for  sach  a  portion  of  the  sum  insured  as  his  interest 
bears  to  the  whole,  lb. 

Attachment  of  insurance  money.]    8ee  Attachment,  128. 

Premium  note  memorandum  ae  to  payment]  See  Nbgk)TIABLI  IvsTBUiiBiiTt 
89. 

INTENT. 

See  Cbdonal  Law. 

INTEBEST. 

hUerest  on  intereet.]  Under  a  contract  for  the  payment  of  interest  at  a  speci- 
fied rate  annually,  upon  default  of  payment,  interest  on  the  interest  will 
be  computed  at  six  per  cent.    Oramer  v.  Lepper  (Oliio),  750. 

See  National  Bane,  769 ;  Usubt. 

INTOXICATION. 
Am  excuse  for  erime.]    See  Cbocinal  Law,  292. 

JUDGE. 
SUUute  authorwing  eounselors  to  act  as.]    See  Ck>NBTrruTiOHAii  Law,  SO. 

JUDGMENT. 

1.  Action  on  judgment  of  another  State.]  In  an  action  of  replevin  in  Tennessee 
the  defendant  liad  judgment  as  authorized  by  the  law  of  that  State  for  a 
return  of  the  goods  or,  failing  that,  that  he  recover  of  the  plaintiff  aud 
his  surety  in  the  replevin  bond  the  value  of  the  goods.  Held,  that  an 
action  of  debt  on  this  judgment,  against  the  plaintiff  and  the  surety,  was 
not  maintainable  in  Maryland.     Thorner  v.  Batory  (Md.),  74. 

8  Service  by  attachment —  effect  of  judgment.]  A  judgment  against  a  non- 
resident where  jurisdiction  is  based  only  on  an  attachment  of  property, 
without  personid  service,  is  but  a  judgment  in  rem,  good  only  against  the 
particular  property  attached,  and  cannot  be  made  the  basis  of  an  action 
of  debt,  in  order  to  obtain  satisfaction  out  of  other  property  of  defend* 
ant.    Eastman  v.  Wadleigh  (Me.),  695. 

On  note  payable  in  specie.]    See  Nbgotiabub  Instbuxbnts,  273. 

JUBISDICTION. 
Of  surrogatei^  courts.]    ^Sm  Coubts,  555. 
Service  on  foreign  corporation.]    See  Corposation,  518. 

JUBY. 
Affidavits  of,  admissible  to  correct  verdict.]    See  Verdict,  544. 
Trial  by  ^compulsory  reference.]    See  CoNsrrrnTiONAL  Law,  194. 

LANDLOBD  AND  TENANT. 

Lease  of  part  of  building — liability  of  landlord  for  negUgenee.]  Defendants, 
the  owners  of  a  building,  leased  the  lower  story  thereof  to  the  plaintlft 
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bat  ooeapled  th«  nppw  etofj  themBolyes.  They  employed  a  eupeater  to 
put  a  ikylUcht  in  the  roof,  whidi  he  did  00  negligently  that  the  ndn  came 
through  and  damaged  plaintiff's  goods.  HM,  that  the  defendants  wei« 
lUble  therefor.    QUektmf  r.  Mawrer  (lU.),  888,  and  mi€,  840. 

IMAiig  tf  landlord  far  v/^wry  to  third  p&rm%  hy  T€a»on  i^  dtfietHm  prwwf Mt.) 
See  Nbqugbncb,  768. 

^FlXTDBBa. 

LARCENY. 

Dog  not  etdjeot  of.]  Under  the  criminal  law  of  Ohio,  a  dog  Is  not  the  subject 
of  larceny,  and  therefore  an  indictment  charging  that  the  defendant  bnktt 
and  entered  a  stable  in  the  night  season,  with  intent  to  steal  a  dog^  la  not 
a  good  indictment  for  burglary.    8kUe  y.  Lfftnue  (Ohio),  778» 

F^udulent  taking.]    See  Groohal  Law,  867. 

LATERAL  SUPPORT. 
Of  land  aedoining  etreet.]    See  Municipal  Cobfokatiov*  MIL 

LAWYER. 
See  Attornst,  48. 

LEGISLATURE. 
VaUdUif  qfaeti  ^j    See  Ck>HaTrruTiONAL  Law  ;  ScASmMk 

LEGATEE. 
SeeWmu. 

LICENSE. 

Statutet  requiring,  eomtUutumal.]  A  statute  of  Alabama  provided  that  oTeij 
person  engaged  in  a  profession  should  take  out  and  pay  a  spedfie  sum  for 
a  license,  and  the  doing  of  professional  business  without  a  license  waa 
declared  a  misdemeanor,  and  punishable  as  such.  Mdd,  that  the  statute 
applied  to  lawyers,  and  was  constitutional.     Oousim  y.  Stale  (Ala.),  890l 

lb  eeU  Uquors,  revocable.]    See  Constitutional  Law,  88. 

To  enter  and  remove  timber.]    See  Salb,  119. 

LIEN. 

Onpereonal  property — when  mortgtigor  eannot  ereate,  a$  againet  mortgagee'^ 
agietment.]  The  statute  provided  that  any  person  to  whom  cattle  were 
intrusted  to  be  pastured  should  have  a  lien  ihereon  for  their  keep.  SM^ 
that  an  agister  to  whom  cattle  had  been  intrusted  by  the  mortgagor  of 
them,  without  the  knowledge  or  consent  of  the  mortgagee,  had  no  lien  on 
them  as  against  the  latter.    Sargent  r.  Usher  (N.  H.),  808. 

Of  attomog — by  tohat  law  governed.]    See  Attormbt,  184 

LIMITATION  OF  ACTIONS. 

Statute  of —  vested  right  under,]  When  the  statute  of  limitation  has  ran  on  a 
debt,  the  debtor's  right  to  the  defense  Is  vested,  and  any  statute  which 
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afterward  annals  or  takes  it  away  is  onconstitutionaL    Boekport  ▼.  Wdld$ik 
(N.  H.),  131. 

Payment  by  one  partner  after  diMoftflim.]    See  Fartkkbabip,  862. 

LIQUOR. 
Lieenee  to  mBL]    See  Gohstitution al  Law,  83. 

LIS  PENDEN& 
See  Action,  68. 

LOCAL  IMPROVEMENTa 
See  AsasssMEirrs. 

LOCAL  OPTION  LAWa 
Bee  CoKBTiTUTioNAL  Law,  8& 

LORD'S  DAY. 
See  Sunday. 

MARINE  INSURANCE. 
See  Insubangb. 

MARITIME  LAW. 
See  Shipping,  718. 

MARRIAGE. 

iV0MW0  to  marry — when  againet  pubUe  pdicg.]  An  agreement  of  a  married 
man  to  marry  when  a  divorce  should  be  decreed  between  himself  and  nis 
wife  in  a  salt  then  pending,  is  contrary  to  pablic  policy,  and  void.  Noiee 
V.  Brown  (N.  J.),  888. 

MARRIED  WOMAN. 
h^ry  to — actum  for,]    See  Husband  and  Witb,  61& 
Beleaee  of  dower,]    See  Doweb,  76,  688. 

See  Husband  and  Wtfb. 

MASTER  AND  SERVANT. 

1.  Contract  for  service  —  when  eieknees  no  excuee  for  breach  of]  Plaintiff 
agreed  that  he  and  his  wife  would  work  for  defendant  for  a  year  for  a 
gross  sum.  Four  months  after  the  wife,  being  about  to  give  birth  to  a 
child,  left,  and  the  plaintiff  was  thereupon  discharged.  In  an  action  to 
recover  wages  on  the  qitantum  meruit,  Tield,  that  plaintiff  should  have 
foreseen  and  provided  for  his  wife's  sickness  when  he  made  the  contract, 
and  that,  therefore,  his  non-performance  was  not  excused,  and  he  could 
not  recover,    Jennirkge  ▼.  Lyone  (Wis.),  67. 

I  LiabUity  of  master  for  acte  of  servant.]  Defendant's  street  car  was  stopped 
so  as  to  obstruct  the  street ;  plaintiff,  a  foot-passenger,  wishing  to  cross 
the  street,  stepped  upon  the  platform  of  the  car  in  order  to  do  so,  and  was 
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tbiown  off  by  the  driver  and  hart.  On  demurrer  to  a  complaint  allegiog 
these  facte,  and  that  the  driver  acted  "  forcibly^  willfully  and  violently ," 
and  was  the  '*  servant  and  agent "  of  the  defendants,  hM,  that  the  de- 
murrer was  properly  overruled.  S\ea  v.  Sixth  Avenue  B.  B,  Co.  (N.  T.), 
480. 

8  Matter  and  servant  —  i^fury  to  9ervawt.'\  A  conductor  on  defendants  rail 
road  was  knocked  from  a  freight  train  and  killed  by  a  projecting  roof  of 
defendant's  depot  He  was  familiar  "with  the  road,  had  passed  over  it 
daily  for  a  long  time,  and  the  roof  had  not  been  altered  after  he  entered 
the  defendant's  employ.  IIM,  that  the  company  was  not  liable.  Oibeen 
Y.  JBrie  By.  Co.  (N.  Y.),  652. 

b^mry  to  mtmyU.]    See  Nbgliobncb,  881. 

MEASUBE  OF  DAMAQES 
See  Daxaobs. 

MEROEB. 
8m  DowiEB,  688. 

MISNOMER. 

ijkriitian  name — initial  letter  —  return  of  9herif — fohen  not  eonettuive.]  The 
name  of  defendant  in  a  writ  of  attachment  was  Henry  F.  Hawkins,  but 
the  sheriff  testified  to  the  register  that  he  had  attached  the  property  of 
Henry  M.  Hawkins.  Hdd^  such  a  misdescription  as  to  render  the  attach- 
ment void,  and  that  the  sheriff's  return  that  he  had  duly  certified  the  at. 
tachment  to  the  register  according  to  law  might  be  contradicted  by  pro 
dudng  the  certificate.    Button  v.  Simmone  (Me.),  739. 

MISTRIAL. 
See  COHSTiTUTiONAL  Law,  60. 

MORTQAOE. 
Dettver^  of.]    See  DJSLmERT,  1. 

Qiven  to  aeeure  note.]    See  Nbootiablb  iNBTBUiUBm,  687. 
Insurance  — payment  ofpolioy  to  mortg€igee.]    See  Insubahgb,  872. 
Mortgagor  cannot  create  lien  ae  against  mortgagee.]    See  Lixir,  208. 
Beeovery  by  mortgagor  of  insurar^ce  paid  to  mortgagee.]    See  IireuRAKai,  106. 
Who  may  set  up  dtfense  of  usury  in.]    Sec  UbURT,  766. 

See  Ck>vBNANT  of  Titlb,  841. 

MUNICIPAL  BONDS. 

Eqmty  —  tehen  the  cancellation  of  a  written  instrument  wU  be  decreed,  Injunc 
tion — restraining  trantfer  of  instrument.]  Certain  town  bonds,  irregu 
larly  issued,  were  held  by  the  State  courts  to  be  void  even  in  the  hands  of 
bona  fide  holders ;  but  the  United  States  courts  held  otherwise.  The 
town  brought  an  action  to  have  said  bonds  delivered  up  and  canceled,  and 
to  enjoin  the  holders  of  them  from  transferring  them  to  bona  fide  holden 
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wlio  might  sue  in  the  United  States  ooarts.  HM,  (1)  that  the  coart  would 
not  direct  the  bonds  to  be  canceled,  no  special  ground  for  equitable 
relief  being  shown,  and  (2)  that  the  coart  could  not  restrain  the  transfer, 
at  least  in  the  absence  of  proof  that  the  defendants  were  not  themselves 
bona  fide  holders.    Town  of  Venics  v.  Woodruff  (S.  Y.),  495.     . 

MUNICIPAL  CORPORATION. 
.  Lateral  support  of  land  a<Jffoining  street -^liability  for  changing  grade  of 
street,]  Municipal  corporations,  while  acting  within  the  scope  of  their 
municipal  authority  in  making  excavations  in  streets  for  the  purpose  of 
opening  and  improving  them,  are  not  liable  to  the  owners  of  abutting 
property  for  injuries  to  buildings  erected  thereon,  resulting  from  the  re- 
moval of  the  lateral  support  of  the  soiL  City  of  Quiney  v.  Jones  (111.), 
243. 

8.  Prescriptive  right  to  lateral  support,]  The  owner  of  property  adjolniug  a 
street  can  acquire  no  prescriptive  right  as  against  the  municipal  corpora- 
tion, to  the  lateral  support  of  the  soil  of  the  street,  lb.  and  note,  251. 

8.  Liability  of,  for  insufficient  eubsert.]  In  an  action  sgainst  a  city  to  recovti 
damages  for  injuries  occasioned  to  plaintiff's  property  by  reason  of  an  in- 
sufficient culvert,  held,  (1)  that  the  city's  liability  was  not  altered  by  the 
fact  that  the  culvert  had  been  paid  for  by  the  county ;  (2)  that  the  cit; 
was  not  liable  if  it  employed  a  competent  engineer  to  construct  the  cul- 
vert even  though  he  misjudged  as  to  the  capacity  required ;  (8)  that  the 
city  was  bound  to  exercise  reasonable  care,  judgment  and  skill  in  the  con- 
itruction  of  the  culvert ;  and  (4)  that  if  plaintiff  could  have  protected  his 
property  at  slight  expense  he  could  not  recover  beyond  what  snch  protec- 
tion would  have  cost.  Van  Pelt  v.  City  of  Davenport  (Iowa),  622,  and 
fi^,626. 

4.  Private  property  cannot  be  taken  on  execution  again.]  The  private  property 
of  the  inhabitant  of  an  incorporated  town  is  not  liable  to  seizure  upon  an 
execution  against  the  town.    Miller  v.  Mc  Williams  (Ala.),  297. 

6.  Bight  of,  to  indemnify  officers,]   A  town  may,  out  of  moneys  raised  for  town 

purposes,  indemnify  its  officers  for  reasonable  expenses  incurred  by  them 
in  or  through  the  bona  fide  discharge  of  their  duties.  State  v.  Council 
(N.  J.),  404. 

0.  Officers  —  right  to  recover  for  services  outside  of  their  official  duties,]  Th« 
mayor  of  a  city,  who  was  a  lawyer  by  profession,  was,  without  collusion 
or  fraud,  employed  under  a  resolution  of  the  common  council  to  appear  for 
the  city  and  defend  a  suit  against  it.  Held,  that  the  employment  was 
valid,  aind  that  he  could  recover  the  value  of  his  services.  Mayor  of  Niles 
▼.  Muuy  (Mich.),  670. 

7.  Liability  of,  for  acts  of  officer,]    Where  a  municipal  corporation  elects  oi 

appoints  an  officer  in  obedience  to  a  statute,  to  perform  a  public  service, 
in  which  the  corporation  has  no  private  interest,  and  from  wliich  it  de- 
rives no  special  benefit  or  advantage  in  its  corporate  capacity,  such  offi 
oer  cannot  be  regarded  as  a  servant  or  agent  of  the  municipality,  foi 
whose  negligence  or  want  of  skill  it  can  be  held  liable.  Maamilian  ▼ 
Mayor  (N.  Y.),  468,  and  noU,  474. 
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8.  *— .]    A  Btatate  created  a  Department  of  Gharitiea  in  the  oitj  of  New 

York,  to  have  charge  of  the  alma  hooeea,  and  the  care  of  panpera,  deatitate 
children,  lunatics,  etc.,  the  offioere  of  which  were  to  be  appointed  by  the 
major.  Heid^  that  the  datiea  of  the  department  were  public  in  their  char- 
acter, and  not  municipal,  and  that  the  offloem  and  their  employees  were 
not  servants  of  the  city  in  such  sense  as  to  make  it  liable  for  their  negli- 
gence while  using  its  property  in  the  discharge  of  their  duties   lb. 

9.  NegUgenu  of  agent*  —  sprettd  of  eontagioiu  diseaas,']    The  selectmen  of  a 

town,  in  the  performance  of  a  duty  imposed  upon  them  by  statute,  em- 
ployed a  person  as  nurse  in  a  small-pox  hospital  established  by  the  town, 
and  suffered  him  to  depart  without  being  properly  disinfected,  whereby 
plaintiff  caught  the  disease.  Held,  that  the  town  was  not  liable.  Brown 
▼.  InhabUitnts  of  VincUhaven  (Me.),  709. 

10.  Fire  limits  —  erection  toithin — equity  toiU  not  reetrainJ]  A  court  of  equity 
has  no  jurisdiction  to  restrain  the  erection  of  a  wooden  building  within 
the  fire  limita  of  a  municipal  corporation,  although  such  erection  la  pitK 
hibited  by  ordinance.     Village  of  St.  Johne  v.  McFarian  (Mich.),  671 

Liability  for  nonrepairs  of  hightoaye.]    See  Higowat,  175, 722. 

Lieenee  torn,  conetitutionaUty  of.]    See  Gohstitutional  Law,  282. 

Bemotal  of  officer,  remedy  for,}    See  Officbb,  237. 

Treoiurer  of  ^relation  iif,}    SeeCoxnxTYTRKASuax&,99^ 

MURDER. 
Bee  Cbdonal  Law. 

NAMES. 
See  MiSNOXEB,  729. 

NATIONAL  BANK. 

1.  UUra  wre$—when  not  UMe  for  repreeeniatione  of  officer.]     Selling  rail 

road  bonds  upon  commission  is  not  within  the  scope  of  the  oorpoiato 
powers  of  a  national  bank ;  and,  therefore,  no  action  lies  against  such  cor* 
poration  for  false  representations  made  by  its  teller  to  induce  the  plaintiff 
to  buy  bonds.     Weckler  v.  First  National  Bank  (Md.),  96. 

2.  Usury  by — UabUity  relating  to.]    The  knowingly  taking  or  leoeiving  by  a 

national  bank  of  a  rate  of  interest  greater  than  is  allowed  by  law  upon  a 
loan  of  money  does  not  entitle  the  person  paying  the  same  to  have  it 
applied  as  a  payment  of  so  much  of  the  principal,  in  an  action  brought  to 
recover  the  principal  debt  more  than  two  years  after  such  payment  was 
made.  The  rights  and  liabilities  of  the  parties  in  such  case  are  prescribed 
in  the  national  bank  act,  and  cannot  be  controlled  by  State  lAgt^i^^^^^ 
Migley  y  First  National  Bank  (Ohio),  759. 

NATURALIZATION. 

1.  Bndcnee  to  impeach  record  of]  Parol  evidence  ia  not  admissible  to  impeach 
the  record  of  naturalization  by  showing  that  the  preliminary  steps  wen 
not  taken.    J^eople  ex  rel.  BraokeU  ▼.  McQowan  (I11.X  254. 
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2.  Juriidietian.}  A  ooort  of  record  li&ving  common-law  jnriBdiction  of  a 
certain  class  of  cases  and  a  seal  and  a  clerk,  has  "  common-law  Jarisdio- 
tion/'  and  can  admit  aliens  to  citisenship  under  the  act  of  Congress.  lb. 

NECESSARIES. 
When  infant  UdbUfor  attomei/i' feei.]    Bes  IsvjlST,  160. 
Liability  of  father  far  nseeasaries  furnished  infant]    See  Infant,  899. 

NEGLIGENCE. 

1.  Liability  of  railroad  for  defect  in  ears  —  master  and  servant  —  injury  to  set 
fMznt.]  In  an  action  by  the  servant  of  a  railroad  company  against  the 
company  for  an  injury  sustained  by  means  of  a  car's  being  thrown  from 
the  track  by  the  breaking  of  a  switch,  the  declaration  alleged  that  tlie 
injury  was  caused  by  the  defendant's  negligence,  Ist,  in  not  having  a 
proper  switch  at  the  place,  and  2d,  in  the  imperfection  of  its  cars  by  the 
want  of  proper  check-chains.  Ueldy  (1)  that  the  company  was  not  respon- 
sible for  hidden  defects  not  discoverable  by  the  most  careful  inspection ; 
and  (2)  it  appearing  that  plaintiff  knew  that  some  of  the  defendant's  cars 
had  no  check-chains  and  were,  therefore,  not  safe,  that  he  assumed  the 
risk  incident  thereto,  although  he  had  not  prior  to  the  accident  noticed 
the  absenceof  them  from  the  particular  car.  Ladd  v.  New  Bedford  R,  E» 
Co.  (Mass.),  831,  and  note,  838. 

9.  When  assignee  in  bankruptcy  of  railroad  not  liable  for  injuries  occasioned  in 
operating.]  The  assignee  in  bankruptcy  of  a  railroad  corporation,  who  oper- 
ates the  road  under  the  order  of  the  court,  is  not  personally  liable  for  an 
injury  caused  by  the  negligence  of  a  servant  employed  by  him,  in  tbe  ab- 
sence of  evidence  that  he  was  negligent  in  the  selection  of  servants  or  that 
he  held  himself  out  as  operating  the  road  otherwise  than  as  receiver. 
Cardot  v.  Barney  (N.  Y.),  533,  and  naU,  540. 

8.  Contributory t  of  ckUd — negligence  of  parents.]  In  an  action  to  recover 
damages  for  injuries  to  a  child  nan  sui  juris,  occasioned  by  the  negligence 
of  the  defendant,  hM,  that  negligence  upon  the  part  of  the  parents  is  no 
defense  where  it  appears  that  the  child  had  not  committed  or  omitted  any 
act  which  would  constitute  contributory  negligence  in  a  person  of  years 
of  discretion.  Negligence  can  only  be  imputed  to  the  child  through  tbe 
parents,  but  when  the  child  has  done  no  negligent  act,  the  conduct  of  the 
parents  is  immaterial.    McGary  v.  Loomis  (N.  Y.),  510,  and  note,  612. 

4.  Contributory — injury  to  animaU — fence.]  Plaintiff's  horse  escaped  from 
his  own  land  on  to  defendant's  railroad  and  was  killed  by  a  locomotive 
Held,  that  the  plaintiff  was  not  guilty  of  contributory  negligence  in  turn- 
ing the  horse  upon  his  land  knowing  that  it  was  not  fenced,  when  it  was 
the  legal  duty  of  the  railroad  company  to  build  the  fence.  Wilder  v 
Maine  Central  R.  B.  Co.  (Me.),  698. 

C  Liability  of  landlord  to  third  party  for  injury  from  defect  in  leased  premi- 
ses.] The  defendant,  being  the  owner  of  a  lot  of  ground,  erected  thereon 
a  storehouse,  and  afterward  leased  the  store-room  and  agreed  with  the 
lessee  to  construct  therein  oomiees,  shelvings  and  fixtures,  in  a  secure, 
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KUISANCE. 

1.  Cf^iuiniating  rotf  m  m  to  pnjeU  $nom  and  ios  into  hiffkwapJ]  DeclaraUon 
that  defendant's  building  abutting  a  highwaj  was  00  eonstructed  that  the 
anow  and  ioe  may  accumulate  upon  the  roof  and  thence  fall  into  the  stieet, 
and  that  it  did  so  fall  and  iigure  the  plaintiff,  held,  defecti^el^  in  not 
charging  defendant  with  negligence.    Garland  ▼.  Towne  (N.  H.),  164. 

9.  Bkcplofion  of  tteamMloT'-'UabaUy  of  ownerJ]    The  owner  of  a  steam- 
boiler,  which  he  has  in  use  on  his  own  property,  is  not  responsible^  in  the 
absence  of  negligence,  for  the  damages  done  bj  its  bursting.    Mar^iaXL  t 
WeUwood  (N.  J.),  894. 

9  Briddmming  —  prescripUon.]  Plaintiff's  lands  surrounding  his  premises 
were  planted  with  ornamental  shade  and  fruit  trees  and  shrubbery.  On 
adjoining  land  the  defendant  owned  and  operated  a  brick-kiln,  wherein  he 
manufactured  brick  by  the  use  of  anthracite  coal,  thereby  producing  a 
noxious  vapor,  which  the  wind  carried  upon  plaintiff's  lands,  and  which 
inj  ured  and  destroyed  his  trees  and  shrubbery.  Defendant's  premises  had 
been  in  use  as  a  brick-yard,  though  not  uninterruptedly,  since  before  the 
plaintiff  purchased  his  lands,  and  for  more  than  twenty-five  years.    Held, 

(1)  that  the  plaintiff  was  entitled  to  an  injunction  to  restrain  the  defend- 
ant from  using  such  coal  as  would  produce  the  noxious  vapor ;  (2)  that 
plaintiff  was  entitled  to  damages ;  (3)  that  plaintiffs  right  was  not  affected 
by  the  fact  of  the  prior  occupation  by  defendant,  and  (4)  that  defendant  had 
not  acquired  a  prescriptive  right,  as  the  kiln  had  not  been  used  uninter- 
ruptedly for  twenty  years.     Campbell  v.  Seaman  (N.  Y.),  567,  and  note,  580. 

4  Abatement  of]  When  a  nuisance  consists  in  the  use  to  which  a  building  is 
put,  and  not  in  its  location,  the  abatement  must  consist  only  in  putting  a 
stop  to  such  use.    Brightman  v.  Inhabitants  of  Bristol  (Me.),  711. 

6.  Destruction  of  buildings  by  mob — evidence — dam<xges.]  In  an  action  agaipst 
a  town,  under  a  statute,  to  recover  damages  for  the  destruction  of  a  build- 
ing by  a  mob,  held,  (1)  that  evidence  that  the  business  carried  on  in  the 
building  was,  from  its  noisome  smells,  a  public  nuisance,  was  inadmis- 
sible (the  business  not  being  of  itself  unlawful)  to  justify  the  destruction 
or  as  tending  to  show  contributory  negligence  on  the  part  of  the  plaintiff; 

(2)  that  the  actual  value  of  the  property  at  the  time  it  was  destroyed  was 
the  basis  of  the  measure  of  damage.  lb 

OFFICER. 

1.  Bomedy  of,  for  unlatqful  removal.]  A  dty  officer  cannot  maintain  a  biU  in 
equity  to  enjoin  the  corporate  authorities  from  unlawfully  removing  him 
or  appointing  a  successor,  as  he  has  a  complete  remedy  at  .law.  Iklahan^ 
V.  Warner  (111.),  287. 

$.  Officer  de  facto — who  is  —  acts  of]  Service  of  a  legal  notioe  was  made  by 
a  i)erBon  whose  term  of  office  as  a  constable  had  expired,  but  who  was 
generally  supposed  to  be  a  constable,  and  at  the  time  was  notoriously 
acting  as  such,  ffeid,  that  he  was  an  officer  de  facto,  and  th«t  the  valid. 
Ity  of  the  service  could  not  be  collaterally  called  in  question.  iVtsrsflra 
▼.  Stone  (Mass.),  835. 
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Btnd  tf-^IMi^  of  mntiei.}    See  Svaarr,  Mt. 

De  facto — when  one  exereUing  Judicial  functions  i$  noiJ]  See  ComnTUnoVAL 
Law.  (JO. 

LiabilUjfor  aete  of]    See  Municipal  Gorporationb,  468. 

Of  municipal  eorporatione,  indemnity  to,]    See  Municipal  Gobposationb,  40i. 

Afunicipal^  extra  compeneation  of]    See  Municipal  OoBPOBAnONa,  070. 

TVeepaee  fly.  im  execution  of  proceed-' when  paHp  noi  iM2«  /ir.J  Sm  Twm 
PAM,  619. 

See  County  Tbjusubxb,  088. 

PARAPHERNALIA. 
AetienJbrit^Tfito,]    /8m  Husband  and  Wm^  868. 

PARENT  AND  CHILD. 
See  Innant  ;  Nbii»ligjbnc!«»  610. 

PAROL  EYIDENCB. 
^Byidbnos. 

PARTIES. 
See  Action. 

PARTNERSHIP. 

1.  flwy  f I'flii  -^partnere  m  eueh  eannoi  eUtim,]  Wkeia  an  axoon^ta^  Un  a 
pftrtnerahip  debt  to  levied  on  partnenhip  property,  eltlMV  p«r^  SMgreeTer 
Lis  share  and  claim  an  exemption  therein ;  bat  the  partnenhip  as  sneh, 
or  the  parties  jointly,  can  claim  no  exemption.  JUueeeU  ▼.  Lennon  (WU.), 
60. 

8.  .]  The  members  of  an  insolvent  firm  are  not  entitled  to  the  statntorj 

exemptions  out  of  the  partnership  property  after  it  has  been  seised  in 
execution  by  partnership  creditors,  notwithstanding  all  the  members  Join 
in  demanding  the  exemptions.    Gaytord  ▼.  Imhoff  (Ohio),  762. 

8.  Capital  etock — lots — oontribtMon.]  Articles  of  copartnership  between  A, 
B,  C,  and  IX^  for  the  transaction  of  a  commission  basiness,  provided  that 
A  and  B  should  contribute  the  whole  capital  in  unequal  proportions ; 
that  A  should  contribute '  *  such  time  aa  he  may  he  able  to  give ;"  that  B,  C, 
and  D,  should  each  contribute  aU  their  time  to  the  business ;  that  each  part- 
ner should  receive  one-fourth  of  the  net  profits ;  and  that  A  and  B  should 
receive  interest  on  the  capital  contributed  by  them.  The  partnership  was 
afterward  dissolved  by  mutual  consent,  the  business  of  the  firm  closed  by 
B,  and  it  resulted  in  a  loss.  Held,  on  a  bill  in  equity  by  B  against  the 
other  partners,  that  the  capital  constituted  a  debt  of  the  partnership  to 
which  all  the  partners  wen  bound  to  oontribute  equally,  and  that,  one  of 
them  being  insolvent,  the  loss  was  to  be  borne  equally  by  the  other  three. 
Whiicomb  v.  Converee  (Mass.),  811. 

4.  Effect  of  payment  by  one  partner  c^fter  dieeolution,  on  statute  of  limitation.] 
Payment  of  interest  on  a  note  drawn  by  a  firm,  by  one  of  the  momben, 
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mttmt  ih«  difliolatioii  of  the  firm,  bat  within  fix  jmn  after  the  mftlult j 
of  each  note,  will  iodow  it,  m  against  the  statute  of  limitatioiis ;  nor 
will  the  fact  that  one  of  the  firm  is  a  married  woman  alter  the  effect  cf 
mck  renewal.    JUrritt  t.  Day  (N.  J.)»  862. 

Bak  ^  MM  fmimm  to  ihA  firm  Unci  an  aiienation^l    See  Ihbubauci,  568 

PAUPERS. 
Unton/W  cammUmwU  to  uarM&ueeJ]    8e$  Ooirannmoif al  Law  681 

PAYMENT. 

L  Wkm  etUffoUfm  ewOnffuMed  by — eubrogaiion^  8.  adyanoed  monej  to  a 
nilwaj  oompanj  to  enable  it  to  paj  its  past  due  ooapons  under  an  agree- 
ment that  he  should  hold  the  coupons  thus  paid  as  security.  The  prop- 
ertj  of  the  railway  was  afterward  sold  under  the  mortgage  given  to 
aecnre  the  bonds  and  coupons,  and  the  proceeds  being  less  than  the  in- 
debtedness, 8.,  as  holder  of  such  coupons,  claimed  a  pro  rata  share  with 
the  holders  of  other  bonds  and  coupons.  HM^  that  as  the  bondholdeis 
were  ignorant  of  the  arrangement  between  8.  and  the  cbmpanj,  the 
eonponi  when  paid  became,  as  to  them,  extinguished,  and  that  8.  was  not 
•ntltled  to  share.  Union  Tnut  Co.  t.  MontieeOo,  etc,  E.  IL  Co.  QS .  T.), 
641. 

%  To  the  admimetrator  of  a  Unng  pereon,]    A  payment  bj  a  debtor  to  an 
administrator  duly  appointed  is  valid,  and  a  bar  to  an  action  to  oompel  a 
■eoond  payment,  although  the  supposed  intestate  is  aliye  at  the  time  and 
letters  of  administration   are   subsequently   revoked  for  this   reason 
Sodoriyae  t.  JBaet  Biner  Saving  InOUution  (N.  Y.),  665. 

POLICE  POWER. 
See  Ck>NBTiTirrioNAL  Law,  12. 

PREFERENCE. 
See  BAmcBUFTCT,  438. 

PRE8CRIPTI0N. 
0$$  MuxioxFAL  OoBFpRATiON,  248 ;  NuiBAircai  667. 

PRINCIPAL  AND  AGENT. 

LkMify  i\f  affmf  Iff  jrrfTirtf  fff  frr  fTrrmrrpff  rffTfrrrf  fy  imr-'f^irrfffif  ffffft  J  8§$ 
A0nov,24L 

PRIZE  FIGHT. 

See  Assault  and  Battbbt. 

PROBATE  C0URT& 
See  CouBTB,  666 

PROMISE. 
8ee  CoMTBAcr,  847. 
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"^^  PB0MI8S0BT  NOTES. 

__^  iSM  NaeonABLB  iRSTBUiaonNi 

PUBLIC  CHABITr. 
See  Tbubt. 

PUBLIC  POLICT. 
6$$  ILUMAL  Contract,  681 ;  Mabbiaos,  888. 

BA.ILBOAD. 

«.  09iutUiUional  late  •-  making  raUrwid  companiee  liable  far  eorm^er^e  inqumi,} 
A  Btotate  made  railroad  companies  liable  "  for  all  expenaes  of  the  eoroner 
and  his  inqaeet,  and  the  burial  of  all  persons  who  maj  die  on  the  can,  or 

,  who  may  be  killed  by  collision  or  other  accident  oocnrring  to  such  cars, 
or  otherwise.*'  Held,  anconstitutional  so  far  as  it  attempts  to  make  rail- 
road companies  liable  in  cases  where  thej  have  violated  no  law  or  been 
guiltj  of  no  negligence.  Ohio  and  Mieeiuippi  Railway  Oo,  t.  Lackep 
(111),  259. 

2.  Statute  requiring  tofenee  line,]  A  statute  requiring  a  railroad  oompanj  to 
fence  its  lines  is  a  police  regulation,  and  obUgatory  upon  all  imilioadt 
whether  chartered  before  or  after  its  passage.  Wilder  t.  Maine  Oeniral 
B.  B,  Oo,  (Me.).  698. 

8.  Negligent  communication  of  fire.]  A  railroad  company  is  bound  to  keep  it* 
track  and  contiguous  land  dear  of  materials  likely  to  be  ignited  from 
sparks  issuing  from  its  locomotive  properly  constructed  and  driven.  8dU 
man  v.  Delaware,  etc,,  B.  B.  Co.  (N.  J.),  867,  and  note,  862. 

4.  Contributory  negligence.]  A  person  owning  land  contiguous  to  a  railroad  i* 
not  obliged  to  keep  the  leaves  falling  from  his  trees^  from  being  carried 
by  the  wind  to  such  railroad ;  nor  to  keep  his  lands  dear  of  leaves  and 
combustible  matter ;  nor,  on  failure  to  perform  such  acts,  does  he  become 
contributory  to  the  production  of  a  fire  originating  in  the  carelessness,  on 
its  own  land,  of  the  railroad  company.  lb, 

Damageefor  lands  condemned  for.]    See  Damaobb,  220. 

How  affected  by  changes  in  general  law.]    See  CovvrmmoKAL  Law,  688. 

Injury  to  animal  through  faUure  to  fence.]    See  NseLiOKNOB. 

Injury  to  employee,]    See  Mastsb  and  Skbtant,  652. 

Liability  of  assignee  of,  for  it^uries  occasioned  in  opsroKn^.]    See  Naeu 
OKNCS,  588. 

BECEIVEB. 

Liability  of,  for  negHgenee  of  servant  in  the  affairs  of  the  estaU.]    0$$  Vbmj 
GBNCB,  588. 

BEGI8TBT. 

Cfdeed,iehennet  natiee,]    See  Dsbd,  787. 

See  Blbction  Law,  481. 

BEMEDIAL  LEGISLATION. 
See  DssD.  76. 
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RBMOTAL  OF  OAtifiDi. 

1.  Wh&n  may  be  had,]  An  Milan  hy  the  oitiaen  of  a  State  igmiiuit  a  foreiga 
oorpoiation  cannot  be  remoTed  into  the  United  States  CSLrcnit  Court  on- 
der  the  Reneed  Statatee  after  one  trial  has  been  had,  although  the 
action  ia  one  where  review  will  lie.  WhitUer  t.  Edt%fard  ln$.  Co.  (N. 
H.),  185. 

t.  Buidenee  of  paWiaa J  A  cidaen  of  New  Hampshire  brought  action  against 
a  Vermont  corporation,  and  afterward,  in  good  faith,  moved  to  and  became 
a  citizen  of  Vermont.  Afterward  the  defendant  netitioned  for  a  removal 
of  the  cause  to  the  United  States  Oronit  Court.  HM^  that  bodi  parliea 
being  eitiaana  of  the  same  State  at  the  time  of  the  pettthm,  tha  lamoTal 
could  not  be  had.    iMbrdy.Oonn,  4i  Pa$i.Bmn  R.R.{TS^,K.\%iJL 

REPUTATION. 
EMtmoe  of,]    See  Btxdbitcb,  835. 

ROBBEBT. 
See  Cbimdial  Law,  (Ml 

SABBATH. 
Bee  Sunday. 

SALE. 

1.  OfeUtndiii^  timber  —  Ueefue  to  eater  and  remove.]  The  owner  of  land  coo- 
vejed  the  timber  standing  and  lying  thereon,  with  Uoaase  to  the  grantee 
to  enter  and  remove  the  same.  BM,  that  the  grantee  might  enter  within 
a  reasonable  time,  but  that  if  he  did  so  afterward  he  was  liable  in  trespass 
quare  daueum  for  the  entry,  but  not  for  the  value  of  the  trees.  Sait  v. 
Stratum  MUU  (N.  H.),  119. 

8.  Of  exempt  property  —  may  be,  fraudulent  ae  to  eredUore  —  homeetead,]  J.  S. 
owning  premises  which  were  exempt  from  execution  as  a  homestead^  con- 
veyed them  to  plaintiiF  by  a  deed  which  was  fraudulent  and  void  as  to 
creditors ;  but  J.  S.  continued  to  occupy  them.  The  premises  were  after* 
ward  sold  under  an  execution  against  J.  S.,  and  defendant  derived 
title  throaghsudk  sale.  Held,  (l>that  the  right  to  a  homestead  was  not 
assignable,  and  therefore,  that  whatever  rights  J.  S.  might  have  had,  the 
plaintiff  could  not  avail  himself  of  them ;  and  (2)  that  the  conveyance 
might  be  fraudulent  and  void  as  to  creditors  although  the  property  was 
exempt  from  levy.    Currier  v.  Sutherland  (N.  H.),  148,  and  note^  150. 

8.  Bepreseniatione  ae  to  vegetable  seede  —  implied  wi/rranty^  A  statement  made 
in  good  faith  at  the  time  of  sale,  by  the  vendor,  that  seed  is  of  a  certain 
kind,  such  seed,  with  respect  to  kind,  not  being  ascertainable  by  inspection, 
will  lay  a  ground  from  which  a  jury,  or  a  court  having  power  to  pass  upon 
facts,  may  infer  a  warranty  as  to  kind.  Woleott  v.  Mount  (5.  J.),  485,  and 
note,  480. 

4.  Meaeure  of  damagee.]  Where  seed  are  warranted  as  to  kind,  and  the  vendor 
knows  the  use  to  be  made  of  the  seed,  he  is  answerable  for  the  difference 
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between  the  valiie  of  tke  piednot  el  tAie  eeed  teld^  it  beii^  yat  to  the  nee 
specified,  and  the  Talue  of  the  prodaet  that  would  he**  leenlled  had  tlw 
■eed  oorresponded  to  the  warrant j.  lb% 

8ERVIGB. 

By  officer  defaeto.]    See  Officbb,  889. 

On  /ore(gn  eorporati&n.]    8u  Cobfosation,  618. 

SEWEBS. 
Bee  MmnciPAL  GoBFORATiONii^  622,  and  neU^  6M. 

BHIPPmO. 

CWtfium  —  liabUUy  of  general  owner ^  The  general  ownen  of  a  reeeel  are  not 
liable  for  damages  occasioned  bj  a  cellislon,  happening  through  the  fault 
or  negligence  of  the  master  of  the  yessel  who  controls  her  pro  hiu  nee 
and  is  sailing  her  "  on  shares."    Bamee  ▼.  White  (Me.),  718. 

STANDING  TIMBER. 
540  <»/.]    Bee  Salb,  119. 

STATUTES. 

1  Preeumption  a$  to  formalitiee  of  enaetmentJ]  Where  an  act  has  been  dolj 
authenticated,  and  pnblished  as  law  b^  authority,  the  presumption  is,  that 
all  the  constitutional  solemnities  and  prerequisites  necessary  to  its  ralid 
enactment  have  been  complied  with ;  and  this  presumption  exists  until 
the  contrary  is  clearly  made  to  appear.  But  when  it  can  be  made  clearly 
to  appear  that  the  particular  bill,  or  section  of  a  bill,  although  it  may 
have  all  the  forms  of  authentication,  has  never  in  fact  received  the  legisli^ 
tive  assent,  the  court  is  bound  to  look  not  only  behind  the  printed  statute 
book,  but  beyond  the  forms  of  authentication  of  the  bill  as  recorded  in  the 
otBce  of  the  Court  of  Appeals,  and  if  the  evidence  be  clear  and  entirely 
satisfactory  to  the  mind  of  the  court,  to  decide  accordingly.  Berry  v.  The 
BaUimore,  ete„  B.  R,  Co.  (Md.),  69. 

8.  Parol  evidence  to  impeach.'l  A  statute  having  the  proper  forms  of  authenti- 
cation cannot  be  impeached  or  questioned  upon  mere  parol  evidence.  lb, 

8.  Joumale  ae  eeidence.]  The  journals  of  the  two  houses  of  the  legislature^ 
in  connection  with  other  competent  evidence  upon  the  subject,  may  be  ex- 
amined as  means  of  information  to  aid  in  arriving  at  a  correct  condnsion 
as  to  what  was  the  action  of  the  legislature  on  any  particular  bill  before 
it.  Jb. 

i.  Statute  good  tn  pewt  and  noid  in  part,'\  Statutes  may  be  good  in  part  and 
void  in  part,  and  if  the  part  that  is  valid  be  entirely  distinct  and  severable 
from  ihat  which  is  void,  the  former  will  be  upheld  and  enforced  ae  il 
paseed  disconnected  from  the  latter,  lb. 

See  CoHVTiTUTiOKAL  Law. 

STATUTE  OF  FRAUDS. 

When  eentraeie  are  void  a$  not  to  he  performed  uMin  a  year.]  An  agreement 
to  render  services,  to  be  paid  for  after  the  employer's  death,  is  not  within 
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tk»  ■Utato  M  tn  agiMBMnt  not  to  be  perfonaad  witUa  a  yiai;    JCnl  ▼• 
JEM  (K.  T.).  ML 

STATUTE  OF  LIMITATIONS. 

Se$  LooTAnoK  <»  Actiohb,  181 

STOCK. 

nrftdm$9ignm0iii0f — right  of  purchaier.]  PUintifftook  in  the  regular  oouim 
of  boiinofls  an  aaslgnment  of  stock  in  the  defendant*!  inenrance  compaaj 
as  secoritj  for  a  loan ;  presented  the  certilieatee  to  tlie  compaaj  and  re 
ceived  new  certificates  in  lien  tbereol  The  assignment  tamed  out  to  be  a 
foigeij.  BM,  that  the  plaintiff  and  not  the  insurance  companj  moat 
aostain  the  loss.    Brawn  ▼.  Howard  Fire  In$.  Go,  (Md.),  90. 

SUBROGATION. 
See  Patmxnt,  541 

SUNDAY. 

1.  Noie  made  on  —  eetoppel  of  makor,]  The  maker  of  a  promissory  note  bear- 
ing  date  on  a  secnlar  daj  is  estopped,  as  against  a  bona  fde  holder  for 
Talue,  to  show  that  it  was  made  on  Sunday.    Kmm  ▼.  Clifford  (Wis.),  2S. 

•8.  Travel  on  —  injury  from  dtfeetite  toay.]  A  penon  walked  about  a  mile,  in 
a  town,  on  Sunday  for  exercise.  Held,  not  a  traveler  in  such  a  sense  as  to 
bar  her  recovery  against  the  town  for  injuries  suffered  during  such  walk 
irom  a  defect  in  the  highway.     (yConnell  t.  City  of  LewitUm  CMe.),  878 

SUPPORT  OP  SOIL. 
Cf  land  adjoining  9breet,'\    See  Municipal  Gobporatiok,  348. 

SURETT. 
1.  On  official  bond  —  liabUUy  for  moneys  received  in  former  term.]  A  town 
officer,  at  the  expiration  of  his  term  of  office,  made  a  report  showing  the 
amount  of  money  in  his  hands  belonging  to  the  town,  and  the  report  was 
approved  by  the  town.  He  was  re  elected,  and  gave  a  new  bond  with  new 
sureties.  Held,  that  the  latter  were  liable  on  his  failure  to  account  at  the 
end  of  his  second  term  for  the  money  so  reported  at  the  end  of  his  first 
term.    Jforley  v.  Town  of  Metamora  (ill.),  266. 

t,  Ona  itaiutory  undertaking  —  diecharge  of  liability  on  death  of  ttirtf^.]  An 
undertaking  given  upon  appeal  in  an  action  read  thus :  "  We/' 
(naming  sureties)  '*  do  hereby,  pursuant  to  the  statute  in  such  case  made 
and  provided,  undertake,  etc  HM,  (1)  that  the  obligation  was  Joint  and 
not  several ;  (2)  that  upon  the  death  of  one  of  the  sureties  his  estate  was 
discharged  from  liability  thereon  both  in  law  and  in  equity ;  and  (8)  that 
the  liability  of  the  parties  was  not  affected  by  the  fact  that  the  undertake 
ing  was  given  in  pursuance  of  a  statute.     Wood  v.  Fiek  (N.  T.),  628. 

8  When  death  of,  doee  not  diecharge  eetate.]  The  obligors  in  a  bond — one  of 
whom  was  a  surety  only  —  bound  themselves,  their  "  heirs,  executors  and 
administrators/'  The  surety  died, and  after  his  death  a  breach  occurred. 
Held,  that  his  estate  was  liable.    Boyal  Ine.  Co.  v.  DoHee  (Iowa),  681 
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Onbaab<md.]    iSte Bail, 880. 

Whm  IkOriUiy  dontintie$  itfUr  diichiuve  of  pHnai^    Am  BAnoranoT*  li7 

SUBBBNDEB.  I 

Cf  princ^  bg  boa.]    i8^  Bail.  889. 

SUBROGATE  OOUBXa 
See  CoxTBTS,  655. 

TAXES. 

L  AaeBiment  ioh&n  not  an  incumbrance — breach  of  eo9onanL\  Bj  ateliito 
aaseMon  of  taxes  were  required  to  assesfl  lands  and  to  deliTer  the  com- 
pleted assessment  roll  to  the  board  of  sapervisors,  who  inserted  the 
amoant  of  tax  and  dellrered  the  roll  with  their  warrant  to  the  coUeetor. 
Defendant  conveyed  land  with  covenants  against  incumbrances,  after  it 
had  been  so  assessed  bj  the  assessors,  bnt  before  the  supervisors  had  ex- 
tended the  tax.  Held,  that  the  assessment  did  not  constitute  an  incum- 
brance.   Barlow  v.  Saint  Nicholae  National  Bank  (N.  Y.),  547. 

9.  Equity  mU  not  restrain  collection  of]  Equity  has  no  jurisdiction  to  restrain 
the  collection  of  a  personal  tax,  even  if  it  be  illegal ;  nor  will  it  assume 
jurisdiction  to  prevent  a  multiplicity  of  suits  when  the  parties  have,  sev- 
erally, remedies  at  law.     Toungblood  v.  Sexton  (Mich.),  655. 

8.  Recovering  back  after  aeeesement  hae  been  eet  aeide.]  Where  an  assessment 
has  been  set  aside  by  a  court,  one  who  has  pidd  it,  though  voluntarily 
may  recover  it  back.    Mayor  ads.  Biker  (N.  J.),  886. 

In  violaiion  of  contract.]    See  (Constitutional  Law,  283. 

On  liquor  traffic -^taxiinot**  Ueenec"]    See  Conbtitutional  Law. 

Bute  a$  to  uniformity.]    See  Ck)N8TiTUTiONAL  Law,  13. 

See  A8BB88MXNT8. 

TELEGRAPH. 

IBrror  in  market-report— presumption  of  negHgenec — damagee.]    Defendant, 

a  telegraph  company,  agreed  to  furnish  plaintiff,  a  grain  dealer  at  S.,  with 

daily  reports  of  the  grain  market  at  C,  a  point  beyond  defendant's  line. 

By  reason  of  an  error  in  the  reiK>rt,  plaintiff  was  induced  to  purchase  a 

quantity  of  grain  to  fill  a  contract  for  future  delivery.    Held,  (1)  that  in 

the  absence  of  evidence  it  would  be  presumed  that  the  report  was  cor 

rectly  delivered  to  defendant  at  the  point  where  its  own  line  commenced ; 

(3)  that  in  the  absence  of  evidence  it  would  be  presumed  that  the  error 

occurred  through  defendant's  negligence,  and  (8)  that  the  measure  of 

damages  was  the  difference  between  the  actual  purchase  price  and  the 

price  as  represented  in  the  report.     Turner  v.  Hawkeye  Telegraph  Co. 

(Iowa),  605. 

TENANTS-INCOMMON. 

Purehase  by  one  tenant  at  tax  sale.]  Where  one  tenant-in-common  purchases 
the  land  held  by  himself  and  his  co-tenants,  at  a  tax  sale,  he  will  be 
regarded  as  hold^Ag  the  title  in  trust  for  his  co-tenants  unless  they  refuse 
to  eontxibnte.     Weare  v.  Van  Meter  (Iowa),  616. 
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TIMBEB. 

TOWV. 

LiMttiif  to  a^iacttU  land^wnor/or  fum-ropair  ^  hfgkmii\    0$$  HnswAV. 

TEAUB-lfARKS. 

hMMmal  na/meii  a$  trade-marki.]  Breiy  man  ham  the  alwoliite  nght  to  qm 
hli  own  nftme  in  his  own  biidnMs,  e^en  thoni^  h»  mMj  iherabj  Snteifeio 
fpttkorii^im  the  InuImm  of  anotker  penon  betting  the  eeBO  aHne^ 
ymfMied  1m  does  mot  leeort  to  nnj  artltee  or  oonttivanee  9n  the  petpoee 
of  inwiuiilHfl  the  linpfe«lon  that  the  eetehUfhaenti  ate  Mentteel,  eg  da 
aoj  ad  cakntoted  to  mialead.    ifaiiM^  ▼.  JAnm^  (N.  T.X  488. 

TRANBFBR  OF  CAUfiB. 
'     Aw  Rbhotai.  of  Cmx 

TBAVELEB. 
Am  BmniikTf  m. 

^  U  gilMlly.]     iSM  OOUUTT 

TBmPAflS. 


Cf  offiMT  in  §x6euU&n  9f  procesi^UMUt^  €f  iuUorfor.  AUmmtif  mkm  ^Mmd 
iMl  howad  iy  acU  0^.  J  la  an  action  of  treapaaa  Um  a  wxo^gfnl  eeiaue  of 
plaintifTs  goodi  made  by  an  offloer  onder  a  warrant  iMoad  against  the 
goods  of  another  at  the  Boit  of  defendant,  held,  (1)  that  the  defendant  waa 
not  liable  fbr  the  wrongful  acta  of  the  officer,  withont  proof  that  he  had 
authorised  Baeh  acts ;  and  (2)  that  the  faet  that  defendant's  attomej  had 
directed  each  wrongf  ol  acts  wonld  not  render  the  defendant  liable  in  the 
absence  of  proof  of  special  authority  in  the  attomej.  WMh  T.  Ooehirmn 
(N.  T.).  519. 

TRIAL. 

Bfjwrft  riffhi  to  wmpuUory  rtfltrenee.]    8e$  OonvrmrnOKMi,  Law,  IMt 

TRUST. 

I.  FttbHethmrUp.]  A  gilt  for  the  erection  of  a  house  tepiiUloworahlp»  or  for 
the  use  of  the  ministry,  may  oonstitnte  a  pablieohaiity  if  thete  la  no  definite 
body  for  whose  ^se  the  gift  was  intended,  capable  of  xeeeiTfaig,  holding 
and  nsing  it  in  the  manner  intended.  But  where  there  is  a  body,  or  a 
definite  number  of  persons,  ascertained  or  ascertainable,  dleariy  p<^ted 
out  by  the  terms  of  the  gift  to  recelTe,  control  and  enjoy  its  benefits*  it  is 
not  a  pablio  oharlty,  howerer  earef ully  and  exduaivaly  the  traat  may  be 
lestrieted  to  religioQs  uses  alone.    Old  BtwA  AeAi^rT.  OMdkt  (lbm.\ 
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8.  Sale  of  tntiiprapertp^'Men  ^riR  b9  muthcriMd,]  Land  was  ooiiTejed  to 
certain  persona  named  "  and  to  such  as  tliej  shall  assooiate  to  themselves, 
their  heirs  and  sneoessors  fore?er,  for  the  ereetion  of  a  house  for  their 
assembling  themselves  together  pabUelj  to  worship  God,  as  also  the 
erection  of  a  dwelling*hoase  for  such  minister  or  ministers  as  shall  be  bj 
them  and  their  sneoessors  from  time  to  time  orderly  and  regnlarlj  ad- 
sdtted  for  the  pastor  or  teadter  to  t3ie  said  ehnroh  or  assembly,"  "  and  for 
ao  other  intent,  nse  or  purpose  whataoeTer."  SM,  (1)  not  to  constltnte  a 
public  charity ;  (2)  that  the  land  so  oonreyed  might  be  sold  by  authority 
\if  the  legislature  or  of  a  court  «>f  equity ;  and  (8)  on  an  application  for  a 
sale  of  the  property,  that  the  vote  of  a  majority  of  the  pew-holders  or 
members  of  the  society  was  not  of  hseif  a  suffident  authority  to  enable 
the  corporation  to  make  the  sale,  nor  a  sufficient  reason  to  justify  the 
court  in  authorizing  it  to  be  made ;  but  that  those  seeking  the  sale  must 
satisfy  the  coiut  that  it  was  niaaeiiaMy  required  f6r  the  accommodation 
of  the  sodety  as  a  whale»  and  that  tlie  proposed  change  would  not  subject 
the  minority  to  an  unreasonable  sacrifice  of  interest  or  convenience,  or  ia 
any  way  work  iiyustice  to  them.  Ib» 

ULTRA  VIRB8. 
Jd6f  Oqrforatiok  ;  National  Baml,  M. 

UNDERTAKING. 

USAOa 
8^  9B0KKR,  66 ;  CUBTcnc. 

USURY. 

Who  may  ut  up  dtfenu  cf!\  '^Hiere  one  purdiases  land  subjeet  to  a  mortgage 
lien,  and,  as  a  part  of  t  ^  x^nsideration,  agrees  to  pay  the  mortgage  debt, 
he  cannot  defend  against  Uie  mortgage  on  the  ground  of  usury.  OraiMif 
V.  Lepper  (Ohio),  756,  and  note,  758. 

See  ?^\JiONAL  BAjn,  769. 

VAGRANT. 
UfUawJiU  eommUmerU  to  tDork']hir^.\    See  Con finrnriONAL  Law,  661. 

T^^^RDICT. 

AffidavUi  oj  juiore  admieeOiile  to  eoTrc<\  The  foreman  of  a  jury  by  mistake 
announced  a  verdict  different  from  iSat  agreed  to  by  the  Jury,  and  the 
verdict  was  so  recorded.  HM,  tly^  *^davits  of  the  Jurors  were  eom> 
petent  evidence  to  prove  the  mistake  Dalrymple  v.  WHUame  (N.  Y.X 
514. 

Jndietmeut  iuetained  after.]    See  Imncnaar^  '^^ 

M^ht  of  jury  to  yhe  geiieral  or  epeeiaL]    See  CvurmmoSAL  Law,  688. 
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WAinSB. 
Ofe&ndUhninp€iiei^,]    iSM  Ikiusahoi.  88. 

WARRANTY. 
Implied,  &n$al^  of  9eg€kibU$&&d9.}    See  Balm,  4SUi. 
Of  Utie.  breach  of.]    See  COTKBTAirT  of  Titlb,  841. 

WILL. 

1.  W^e  not  "relation"  of  hueband,]  A  wife  is  nol  a  relation  of  her  *liit- 
band*'  within  a  statute  saving  from  lapse  a  deTfse  to  a  *  diild  or  other 
relation  '*  of  the  testator's  who  dies  before  the  testator.    Cleaner  r,  Ole&eer 

(Wis.),  30. 

8.  Party  reeeititig  legaeg  eetoppedflrom  eonteeUnff.]  One  who  reoeiTes  a  legaej 
under  a  will  is  estopped  from  contesting  the  validitj  of  the  will,  without 
repaying  the  amount  of  the  legacy  or  bringing  the  money  into  court.  HloU 
T.  Eiee  (N.  H.),  188. 

WITNESS. 

J}tfendant  in  criminal  proeeeuHon  a»  mtneee  in  hie  own  behaff^^  extent  ef  exam- 
ination.] The  defendant  in  a  criminal  prosecution  became  a  witness  at 
his  own  request.  Held,  (1)  that  he  thereby  waived  the  constitutional  pro- 
yision  that  an  accused  person  shall  not  be  compelled  to  give  evidence 
against  himself;  (2)  that  he  could  not  refuse  to  answer  questions  put  on 
cross-examination  to  discredit  his  direct  evidence  on  the  ground  that  an> 
swering  would  criminate  himself ;  and  (8)  that  privilege  from  answering 
questions  on  the  ground  that  they  tend  to  criminate  the  witness  is  the 
privilege  of  the  witness,  and  not  of  his  counseL    State  v.  Weniworih  (Me.^ 

688. 

WOMEN. 

Not  entitled  to  admietion  to  the  bar,]    See  Attobnbt,  48. 

See  Marhtrd  Wombh. 

WORDS. 
'  Carryinff  to  eell,"]    See  Ck)N8TiTUTiONAL  Law,  13. 
••  Coram  nonjtidiee.*^    See  CJoNBTrronoiiAL  Law,  M. 
"  BeUUion."]    See  Will,  20. 
-  State  tax."]    See  CoNsnnmoKAL  Law.  85S. 
"  Traveler:']    See  Sukdat,  878. 
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